This  is  a  digital  copy  of  a  book  that  was  preserved  for  generations  on  library  shelves  before  it  was  carefully  scanned  by  Google  as  part  of  a  project 
to  make  the  world's  books  discoverable  online. 

It  has  survived  long  enough  for  the  copyright  to  expire  and  the  book  to  enter  the  public  domain.  A  public  domain  book  is  one  that  was  never  subject 
to  copyright  or  whose  legal  copyright  term  has  expired.  Whether  a  book  is  in  the  public  domain  may  vary  country  to  country.  Public  domain  books 
are  our  gateways  to  the  past,  representing  a  wealth  of  history,  culture  and  knowledge  that's  often  difficult  to  discover. 

Marks,  notations  and  other  marginalia  present  in  the  original  volume  will  appear  in  this  file  -  a  reminder  of  this  book's  long  journey  from  the 
publisher  to  a  library  and  finally  to  you. 

Usage  guidelines 

Google  is  proud  to  partner  with  libraries  to  digitize  public  domain  materials  and  make  them  widely  accessible.  Public  domain  books  belong  to  the 
public  and  we  are  merely  their  custodians.  Nevertheless,  this  work  is  expensive,  so  in  order  to  keep  providing  this  resource,  we  have  taken  steps  to 
prevent  abuse  by  commercial  parties,  including  placing  technical  restrictions  on  automated  querying. 

We  also  ask  that  you: 

+  Make  non-commercial  use  of  the  files  We  designed  Google  Book  Search  for  use  by  individuals,  and  we  request  that  you  use  these  files  for 
personal,  non-commercial  purposes. 

+  Refrain  from  automated  querying  Do  not  send  automated  queries  of  any  sort  to  Google's  system:  If  you  are  conducting  research  on  machine 
translation,  optical  character  recognition  or  other  areas  where  access  to  a  large  amount  of  text  is  helpful,  please  contact  us.  We  encourage  the 
use  of  public  domain  materials  for  these  purposes  and  may  be  able  to  help. 

+  Maintain  attribution  The  Google  "watermark"  you  see  on  each  file  is  essential  for  informing  people  about  this  project  and  helping  them  find 
additional  materials  through  Google  Book  Search.  Please  do  not  remove  it. 

+  Keep  it  legal  Whatever  your  use,  remember  that  you  are  responsible  for  ensuring  that  what  you  are  doing  is  legal.  Do  not  assume  that  just 
because  we  believe  a  book  is  in  the  public  domain  for  users  in  the  United  States,  that  the  work  is  also  in  the  public  domain  for  users  in  other 
countries.  Whether  a  book  is  still  in  copyright  varies  from  country  to  country,  and  we  can't  offer  guidance  on  whether  any  specific  use  of 
any  specific  book  is  allowed.  Please  do  not  assume  that  a  book's  appearance  in  Google  Book  Search  means  it  can  be  used  in  any  manner 
anywhere  in  the  world.  Copyright  infringement  liability  can  be  quite  severe. 

About  Google  Book  Search 

Google's  mission  is  to  organize  the  world's  information  and  to  make  it  universally  accessible  and  useful.  Google  Book  Search  helps  readers 
discover  the  world's  books  while  helping  authors  and  publishers  reach  new  audiences.  You  can  search  through  the  full  text  of  this  book  on  the  web 

at  http  :  //books  .  google  .  com/| 


Digitized  by  LjOOQ IC 


HARVARD  lAW  SCHOOL 
LIBRARY 


Digitized  by 


Google 


Digitized  by  LjOOQ IC 


Digitized  by  LjOOQ IC 


NEW  JERSEY  LAW  REPORTS. 

VOLUME  LXXV. 


TTIiOOX^    2CXiT7"I, 


Digitized  by'vjOOQlC 


Digitized  by  LjOOQ IC 


REPORTS  OF  CASES      ' 


AROnSD  AND  DETERMINED  IN  THE 


SUPREME  COURT 


AND,  AT  LAW,  IN  THE 


COURT  OF  ERRORS  AND  APPEALS 


STATE  OF  NEW  JERSEY. 

1  s 

O-.^.X^Z^S'P  D.  T^T".  "VI^OOXw^,  Reporter. 


VOLUME  XL VI. 


Newark,  N.  J.: 
SONEY    &   SAGE. 


1909. 


Digitized  by  LjOOQ IC 


This  volume  oontains  the  opinions  delivered  in  the  Supreme 
Court  at  the  June  and  November  Terms,  1907,  and  also  the 
opinions  in  cases  at  law  in  the  Court  of  Errors  and  Appeals 
at  the  June  and  November  Terms,  1907. 

iv 

MAY  1 2  1909 


PRIHTSD  BT  THX 

JoHW  L.  MuspHT  Pub.  Co., 

TBXICTOII,  N.  J. 


Digitized  by  LjOOQ IC 


NEW  JERSEY   REPORTS 


LAW   REPORTS. 

COXE'S  REPORTS, 1  vol. 

PENNINGTON'S  REPORTS,  -        -        -        -  2  " 

SOUTHARD'S               "        .        .        .        .  2  " 

HAlSTEiyS                   " 7  " 

GREEN'S                       »        .        .        .        .  3  «♦ 

HARRISON'S                " 4  " 

SPENCER'S                   "        .        .        .        .  1  " 

ZABRISKIE'S               " 4  « 

DUTCHER'S                 «        .        .        .        .  5  " 

VROOM'S                      " 46  '• 


CUANCRRY    REPORTS. 

SAXTON'S  REPORTS.         -        -        -        -         1  vol. 

GREEN'S  " 3  " 

HALSTEiyS       " 4  " 

STOCKTON'S     « 3  " 

BEASLEY'S        " 2  " 

McCARTER'S     " 2  " 

C.  E.  GREEN'S " 12  " 

STEWART'S       " 18  " 

DICKINSON'S    " 21  " 

ROBBINS'  " 4  " 

BUCHANAN'S    " 1  " 

V 


Digitized  by 


Google 


Justices  of  the  Supreme  Court  During  the  Period  of 
these  Reports. 


CHIKF  JUSTICE. 

Hon.  WILLIAM  8.  GUMMERE. 


ASSOCIATE  JUSTICES. 

Hon.  CHARLES  G.  GARRISON. 
JOHN  FRANKLIN  FORT, 

To  September  19th,  1907. 

CHARLES  E.  HENDRICKSON, 

To  February  4th,  1908. 

MAHLON  PITNEY, 

To  January  22d,  1908. 

FRANCIS  J.  SWAYZE. 
ALFRED   REED. 
THOMAS  W.  TRENCHARD. 
CHARLES  W.  PARKER, 

From  September  25th,  1907. 

JAMES  J.  BERGEN, 

From  October  11th,  1907. 

WILLARD  P.  VOOHHEES, 

From  January  22d,  1908. 

JAMES  F.  MINTURN, 

From  February  4th,  1908. 


ATTORNEY  GENERAL. 
Hon.  ROBERT  H.  McCARTER. 

CLERK. 

WILLIAM   RIKER,  Jr. 
vi 


Digitized  by 


Google 


Judges  of  the  Court  of  Errors  and  Appeals. 


Hon, 


WILLIAM  J.  MAGIE,  Chancellor, 

To  Jannary  14th,  1908. 

MAHLON  PITNEY,  Chancellor, 

From  January  22d,  1908. 

WILLIAM  8.  GUMMERE,  Chief  Jdotice 
CHARLES  G.  GARRISON. 
JOHN  FRANKLIN  FORT, 

To  September  19th,  1907. 

CHARLES  E.  HENDRICKSON, 

To  February  4th,  1908. 

MAHLON  PITNEY, 

To  January  22d,  1908. 

FRANCIS  J.  SWAYZE. 
ALFRED  REED. 
THOMAS  W.  TRENCHARD. 
CHARLES  W.  PARKER, 

From  September  25th,  1907. 

JAMES  J.  BERGEN, 

From  October  lHh,  1907. 

WILLARD  P.  VOORHEES, 

From  January  22d,  1908. 

JAMES  F.  MINTURN, 

From  February  4th,  1908. 


As8o<dat€ 

Jtistice* 

of  the 

Supreme  Court. 


Judges  Specially  Appointed. 


Hon.  JOHN  W.  BOGERT. 
"     WILLIAM  H.  VREDENBURGH. 
"     GARRET  D.  W.  VROOM. 
"      ELMER   EWING  GREEN. 
"     GEORGE   R.  GRAY. 
"      JAMES  B.  DILL. 

CLERK. 

SAMUEL  D.  DICKINSON,  Esq. 
vii 


Digitized  by 


Google 


Digitized  by  LjOOQ IC 


TABLE  OF  CASES  REPORTED 

IN  THIS  VOLUME. 


A. 

Albanesius  v.  Peerless  Rubber  Co 340 

Alberts  ads.  Hitt 537 

Allen  ads.  New  York  and  New  Jersey  Steamboat  Co 298 

Altzbeimer  v.  Central  Railroad  Co 424 

American  Soda  Fountain  Co.  v.  Stolzenbach 721 

Ancient  Order  of  Foresters  ads.  Grant 109 

Anderson  v.  Cortelyou 532 

Armour  &  Co.  ads.  Tomlinson 748 

Arssonico  v.  Board  of  Education,  &c 21 

Atha  &  Co.  ads.  Sabere 307 

Atlantic  City  v.  France 910 

Atlantic  City  ads.  Murtland 592 

Atlantic  City  Railroad  Co.  ads.  Gehring 490 

Atlantic  City  Railroad  Co.  ads.  Kiefer 54 

Atlantic  City  Railroad  Co.  ads.  Notto 826 

Atlantic  City  Traction  Co.  ads.  Pleasantville 279 

Atlantic  Highlands  ads.  Central  Railroad  Co 80 

Auto  Service  Co.  ads.  Brand 230 

A von-by-the-Sea  ads.  Batchelor 449 

Avon-by-the-Sea  ads.  Hartshorne 407 

Avon-by-the-Sea  ads.  Vetterlein 449 

Axel  V.  Kraemer 688 


B. 

Babcock  &  Wilcox  Co.  ads.  Kane 698 

Badewitz  v.  West  Jersey  and  Seashore  Railroad  Co .• 268 

Baer  v.  Williams 30 

Ball  V.  Ransome  Machinery  Co 477 

Barnes  ads.  State 426 

Barrington  ads.  Rice 806 

Batchelor  v.  Avon-by-the-Sea 449 

Bathgate  v.  North  Jersey  Street  Railway  Co 763 

Batton  V.  Public  Service  Corporation  of  New  Jersey 857 

Batura  v.  McBride 480 

Bauman  v.  Cowdin 193 

Bayonne  ads.  Morris  &  Cummings  Dredging.  Co 59 

Bayonne  ads.  McLaughlin 106 

Bell  V.  Mecum 547 

BelvidereDelaware  Railroad  Co.,  In  re 381 

ix 


Digitized  by  VjOOQ IC 


TABLE  OF  CASES  KEPORTED.  [75  K  J.  L. 


Bennett  v.  Busch 240 

Bentley  v.  Fidelity  and  Deposit  Co 828 

Bergen  County  Railroad  Co.  v.  State  Board  pf  Assessors 120,  771 

Bergen,  &c..  Automobile  Co.  ads.  Hughes  Sons  Co 355 

Berwind  &  White  Goal  Co.  v.  Jersey  City 76 

Biango  ads.  State 284 

Billington  v.  Miller 415 

Bissinger  ads.  Heim 289 

Black  V.  McQuaid 639 

Block  V.  United  States  Express  Co 455 

Board  of  Education,  &c.,  ads.  Arzonico 21 

Board  of  Equalization  of  Taxes  ads.  Central  Railroad  Co 737 

Board  of  Excise  ads.  Wright 28 

Bobbink  v.  Erie  Railroad  Co 913 

Bodner  ads.  Paskusz 447 

Boettger  ads.  Gerhardt 916 

Boonton  ads.  Burnett 467 

Bowden  v.  Gillispie  Co 296 

Bowler  v.  Osborne 903 

Brackenridge  ads.  Dover 204 

Brand  v.  Auto  Service  Co :  230 

Brink  v.  North  Jersey  Street  Railway  Co 219 

Brockhurst  v.  Kaiser,  Sheriff 162 

Brooklyn  Baseball  Club,  In  re  Election 64 

Brown  v.  Thompson 832 

Buhre  ads.  Calhoon 439 

Burlington  ads.  Oliver 227 

Burnett  v.  Boonton 467 

Burns  v.  Lehigh  Valley  Railroad  Co 940 

Burt  &  Mitchell  Co.  ads.  Marshall 624 

Busch  ads.  Bennett 240 

C. 

Calhoon  v.  Buhre 439 

Camden  and  Philadelphia  Soap  Co.  ads.  Stephen 648 

Cane  Co.  ads.  Christiansen 262 

Castle  ads.  State 187 

Central  Railroad  Co.  ads.  Altzheimer 424 

Central  Railroad  Co.  v.  Atlantic  Highlands 80 

Central  Railroad  Co.  v.  Board  of  Equalization  of  Taxes 737 

Central  Railroad  Co.  of  N.  J.  v.  State  Board  of  Assessors.. .  .120,771 

Champion  ads.  Masters 768 

Chess  v.  Vockroth 665 

Christiansen  v.  Cane  Co 262 

Christie  v.  Freeholders  of  Bergen 49 

Cicalese  v.  Lehigh  Valley  Railroad  Co 897 

Clark  ads.  State 473 

Clement  v.  Stanger 287 

Collins  v.  Whiteside 865 

Colloty  V.   Schuman 97 

Columbia  Real  Estate  Co.  ads.  Fortescue 272 


Digitized  by  VjOOQ IC 


46  Vr.]    TABLE  OF  CASES  REPORTED.       xi 


Congress  Hall  Hotel  Co.  ads.  Curry 735 

Conner  v.  Fogg ! 245 

Continental  Insurance  Co.  ads.  Garrebrant 577 

Cortelyou  ads.  Anderson 532 

Cosgrove  ads.  Levin 344 

Costa  V.  Cranford 542 

Cowdin  ads.  Bauman 193 

Cranford  ads.  Costa 542 

Currie  ads.  Edwards 18G 

Curry  v.  Congress  Hall  Hotel  Co 735 

D. 

Daggett  V.  North  Jersey  Street  Railway  Co 030 

Dailey  v.  Kieman 275 

Davidson  ads.  State (52 

De  Laval  Dairy  Co.  ads.  Empire  Cream  Co 207 

Deliso  ads.   State 808 

Denise  ads.  Hart 82 

Dentz  V.  Pennsylvania  Railroad  Co 893 

Det witer  ads.  Erwin 420 

Deyo  V.   Keighley ^ 249 

Dillworth  ads.  Timlan 100 

Dover  v.  Brackenridge 204 

Durrell  v.  Woodbury 939 

E. 

Eagle  Brewing  Co.  ads.  Johnson 282 

Eatontown  v.  Monmouth  Electric  Co 459 

Eckert  v.  Wallace 171 

Edgewater  and  Fort  Lee  Railroad  Co.  ads.  Hinners 514 

Edwards  v.  Currie 186 

Election  Brooklyn  Baseball  Club,  In  re 64 

Ellis  ads.  Isaacs  Sons  Co 322 

Elmer  ads.  Sturr 443 

Empire  Cream  Co.  v.  De  Laval  Dairy  Co 207 

Erie  Railroad  Co.  ads.  Bobbink 913 

Erie  Railroad  Co.  ads.  Mason 521 

Erie  Railroad  Co.  v.  Wanaque  Lumber  Co 878 

Erwin  v.  Detwiler 420 

Essex  County  Park  CommissionP  v.  West  Orange 376 

Excise  Commissioners  ads.  Meehan 557 

F. 

Fagan  v.  Payne 851 

Federal  Laundry  Co.  ads.  Kinney 497 

Fidelity  and  Deposit  Co.  ads.  Bentley 828 

Fish  V.  Metropolitan  Life  Insurance  Co 822 

Five  Mile  Beach  Lumber  Co.  v.  Friday 175 

Fogg  ads.  Conner 245 

Fortescue  v.  Columbia  Real  Estate  Co 272 


Digitized  by  VjOOQ IC 


xii  TABLE  OP  CASES  EEPORTED.  [75  N.  J.  L. 


Fox  V.  Kinnear  Pressed  Radiator  Co 71C 

France  ads.  -^itlantic  City 910 

Freeholders  of  Hudson  v.  Kaiser 9 

Freeholders  of  Bergen  ads.  Christie 49 

Freeman,  In  re 329 

Friday  ads.  Five  Mile  Beach  Lumber  Co 175 

Fulton  V.  Grieb  Rubber  Co 525 

G. 

Garrebrant  v.  Continental  Insurance  Co 577 

Gehring  v.  Atlantic  City  Railroad  Co 490 

Gerhardt  v.  Boettger 916 

Gibbs  V.  Guaraglia 168 

Gillispie  Co.  ads.  Bowden 296 

Gilroy  v.  Independent  Order  of  Foresters 584 

Goldstein  ads.  Lewis 305 

Gomm  ads.  Gomm 660 

Gomm  V.  Gomm 660 

Goodman  v.  Lehigh  Valley  Railroad  Co 277 

Goodstein  ads.  Hauser 66 

Grant  v.  Ancient  Order  of  Foresters 109 

Greek  Catholic  Congregation  ads.  Ostergaard 736 

Grieb  Rubber  Co.  ads.  Fulton 525 

Guaraglia  ads.  Gibbs 168 

Gurtner  ads.  Osborne 224 

H. 

Hageman  v.  North  Jersey  Street  Railway  Co 939 

Hankins  v.  Newell 26 

Hankins  ads.  State 318 

Hanks  v.  Workmaster 73 

Hardy  v.  Sulphur  Mining  Co 234 

Harris  v.  United  Steamship  Co 861 

Hart  V.  Denise 82 

Ilartshorne  v.  Avon-by-the-Sea 407 

Hauser  v.  Goodstein 66 

Heiney  v.  Nolan 397 

Herring  ads.  Hopper 212 

Hinmon  v.  Somers  Brick  Co 869 

Hinners  v.  Edgewater  and  Fort  Lee  Railroad  Co 514 

Hirshberg  v.  Robinson 256 

Ilitt  V.  Alberts 537 

Hoboken  ads.  Hudson  and  Manhattan  Railroad  Co 302 

Hoboken  ads.  Lay 315 

Hoboken  ads.  Wendel 70 

Hoboken  Printing  and  Publishing  Co.  ads.  Neafie 564 

Hopper  V.  Herring 212 

Hudson  and  Manhattan  Railroad  Co.  v.  Hoboken 302 

Hughes  V.  North  Clinton  Baptist  Church 167 

Hughes  Sons  Co.  v.  Bergen,  &c.,  Automobile  Co 355 

Hummer  v.  Lehigh  Valley  Railroad  Cq 703 


Digitized  by  VjOOQ IC 


46  Yr.]         TABLE  OF  CASES  REPORTED.  xiii 


Independent  Order  of  Foresters  ads.  Gilroy 5H4 

In  re  Alexander  C.  Young 83 

In  re  Belvidere-Delaware  Railroad  Co 381 

In  re  Election  Brooklyn  Baseball  Club iH 

In  re  Freeman 329 

In  re  Long  Dock  Co 325 

In  re  Marlow 400 

In  re  New  York  Bay  Railroad  Co Ill,  115,  389 

In  re  Port  Reading  Railroad  Co 430 

In  re  Tnited  New  Jersey  Railroad  and  Canal  Co 334, 385 

In  re  Young 83 

Isaacs  Sons  Co.  v.  Ellis 322 

J. 

Jersey  City  ads.  Berwind  &  White  Coal  Co 76 

Jersey  City  ads.  North  Jersey  Street  Railway  Co 349 

Jersey  City  v.  State  Board  of  Assessors 571 

Jersey  City,  &c.,  Street  Railway  Co.  ads.  Nirk 642 

Jersey  City,  Ac,  Railway  Co.  ads.  Merkl 654 

John  Hancock  Mutual  Life  Insurance  Co.  ads.  Walker 281 

Johnson  v.  Eagle  Brewing  Co 282 

Johnson  ads.  Lanning,  Receiver 259 

Junction  ads.  Lehigh  and  Wilkesbarre  Coal  Co 68,  922 

K. 

Kaiser  ads.  Freeholders  of  Hudson 0 

Kaiser,  Sheriff,  ads.  Brockhurst 162 

Kane  v.  Babcock  &  Wilcox  Co 698 

Keighley  ads.  Deyo 249 

Kiefer  ads.  Atlantic  City  Railroad  Co 54 

Kiernan  ads.  -Dailey 275 

Kinnear  Pressed  Radiator  Co.  ads.  Fox 716 

Kinney  v.  Federal  Laundry  Co 497 

Knickerbocker  Sugar  Co.  ads.  Vreeland  Building  Co 551 

Kraemer  ads.  Axel (>88 

L. 

Labriola  ads.  State 483 

Lang  ads.  State 1,  502 

lanning,  Receiver,  v.  Johnson 259 

Lapsley,  Administratrix,  v.  Public  Service  Corporation 266 

Lay  V.  Hoboken 315 

Lehigh  Valley  Railroad  Co.  ads.  Burns 940 

Lehigh  Valley  Railroad  Co.  ads.  Cicalese 897 

Ijehigh  Valley  Railroad  Co.  ads.  Goodman 277 

Lehigh  Valley  Railroad  Co.  ads.  Hummer 703 

Lehigh  Valley  Railroad  Co.  ads.  O'Neill 422 

Lehigh  Valley  Railroad  Co.  ads.  Shafer 75 


Digitized  by  VjOOQ IC 


xiv  TABLE  OF  CASES  EEPOETED.  [75  N.  J.  L. 


Lehigh  Valley  Railroad  Co.  v.  State  Board  of  Assessors 120,  771 

Lehigh  and  Wilkesbarre  Coal  Co.  v.  Junction 68,  922 

Levin  v.  Cosgrove 344 

Lewis  V.  Goldstein 305 

Lighthipe  v.  Orange 365 

Linol  Co.  ads.  Standard  Oil  Co 294 

Lippincott  ads.  Lippincott 795 

Lippincott  v.  Lippincott 795 

Long  Dock  Co.,  In  re 325 

Long  Dock  Co.  v.  State  Board  of  Assessors 120,  771 

Loxley  v.  Studebaker 599 

Lyon  &  Co.  v.  Plum 883 

M. 

Magner  v.  Yore 198 

Manda  v.  Orange 251 

Marlow,  In  re 400 

Marshall  v.  Burt  &  Mitchell  Co 624 

Mason  v.  Erie  Railroad  Co 521 

Masters  v.  Champion 768 

Mecum  ads.  Bell 547 

Mecum  ads.  Wistar 547 

Meehan  v.  Excise  Commissioners 557 

Merchantville  ads.  Philadelphia  Trust  Co 451 

Merkl  v.  Jersey  City,  &c.,  Railway  Co 654 

Metropolitan  Life  Insurance  Co.  ads.  Fish 822 

Metropolitan  Life  Insurance  Co.  ads.  McCarthy 887 

Meyers  ads.  McCracken 935 

Meyers  ads.  Wolff 181 

Miller  ads.  Billington 415 

Millville  ads.  Simmons 177 

Millville  Gas  Light  Co.  v.  Sweeten 23 

Millville  Improvement  Co.  v.  Pitman,  &c.,  Gas  Co 410 

Monmouth  Electric  Co.  ads.  Eatontown 459 

Mooro  ads.  State 619 

Morris  &  Cummings  Dredging  Co.  v.  Bayonne 59 

Morris  and  Essex  Railroad  Co.  v.  State  Board  of  Assessors..  .120,  771 

Mullin  ads.  Tonks 942 

Mundy  v.  Water  Commissioners 25 

Murtland  v.  Atlantic  City 592 

Myers  ads.  Myers : 610 

Myers  v.  Myers 610 

Mc. 

McBride  ads.  Batura 480 

McCarthy  v.  Metropolitan  Life  Insurance  Co 887 

McCracken  v.  Meyers 935 

McLaughlin  v.  Bayonne 106 

McQuaid  ads.  Black 639 


Digitized  by  VjOOQ IC 


46  Vr.]    TABLE  OF  CASES  REPORTED.       xv 


N. 

Neafie  v.  Hoboken  Printing  and  Publishing  Co 564 

Newell  ads.  Hankins 26 

New  Jersey  and  Hudson  River  Railway  Co.  ads.  Stone 172 

New  Jersey  Produce  Co.  ads.  New  York  and  New  Jersey  Steam- 
boat Co 298 

New  York  and  New  Jersey  Steamboat  Co.  v.  Allen 298 

New  York  and  New  Jersey  Steamboat  Co.  v.  New  Jersey  Produce 

Co 298 

New  York  Bay  Railroad  Co.,  In  re Ill,  115,  389 

Xirk  V.  Jersey  City,  &c.,  Street  Railway  Co 642 

Nolan  ads.  Heiney 397 

North  Clinton  Baptist  Church  ads.  Hughes 167 

North  Jersey  Street  Railway  Co.  ads.  Bathgate 763 

North  Jersey  Street  Railway  Co.  ads.  Brink 219 

North  Jersey  Street  Railway  Co.  ads.  Daggett 630 

North  Jersey  Street  Railway  Co.  ads.  Hageman 939 

North  Jersey  Street  Railway  Co.  v.  Jersey  City 349 

North  Jersey  Street  Railway  Co.  ads.  Pascell 836 

North  Jersey  Street  Railway  Co.  ads.  Shuler 824 

North  Jersey  Street  Railway  Co.  ads  Slater 890 

North  Jersey  Street  Railway  Co.  ads.  Van  Ness 273 

North  Wildwood  ads.  Voorhees 463 

Notto  V.  Atlantic  City  Railroad  Co 826 

O. 

Oathout  ads.  Smith  Co 438 

Ocean  City  ads.  Ocean  City  Land  Co 942 

Ocean  City  Development  Co.  ads.  Risley 840 

Ocean  City  Land  Co.  v.  Ocean  City 942 

Oliver  v.  Burlington 227 

0*Neill  V.  Lehigh  Valley  Railroad  Co 422 

Orange  ads.  Lighthipe 3C5 

Orange  ads.  Manda 251 

Osborne  ads.  Bowler 1K)3 

Osborne  v.  Gurtner 224 

Ostergaard  v.  Greek  Catholic  Congregation 73G 

P. 

Palisade  Construction  Co.  ads.  Polo 873 

Parker,  Collector,  ads.  United  New  Jersey  Railroad  and  Canal 

Co 771 

Pascell  V.  North  Jersey  Street  Railway  Co 83C 

Paskusz  V.  Bodner 447 

Payne  ads.  Fagan 851 

Peerless  Rubber  Co.  ads.  Albanesius 340 

Pennsylyania,  New  Jersey  and  New  York  Railroad  Co.  v.  Schwarz,  801 

Pennsylvania  Railroad  Co.  ads.  Dentz 893 

Pennsylvania  Railroad  Co.  ads.  Record 311 

Pennsylvania  Railroad  Co.  ads.  Urbaneck 938 

Perth  Amboy  ads.  Perth  Amboy  Trust  Co 291 


Digitized  by  VjOOQ IC 


xvi       TABLE  OF  CASES  REPORTED.  [75  JST.  J.  L 


Perth  Amboy  Trust  Co.  v.  Perth  Amboy 201 

Philadelphia  and   Heading  Railroad  Co.  v.   State  Board  of  As- 
sessors   120 

Philadelphia  Trust  Co.  v.  Merchantville 451 

Pitman,  &c.,  Gas  Co.  ads.  Millville  Improvement  Co 410 

Pleasantville  v.  Atlantic  City  Traction  Co 279 

Plehm  ads.  State 941 

Plum  ads.  Lyon  &  Co 883 

Polo  V.  Palisade  Construction  Co 873 

Port  Reading  Railroad  Co.,  In  re 430 

Prosser  v.  West  Jersey,  &c..  Railroad  Co 634 

Public  Service  Corporation  of  New  Jersey  ads.  Batton 857 

Public  Service  Corporation  of  New  Jersey  ads.  Lapsley,  Adminis- 
tratrix   2m 

Q. 

Quinlan  v.  Welsh 225 

R. 

Rahway  ads.  Royal  Manufacturing  Co 416 

Ransome  Machinery  Co.  ads.  Ball 477 

Record  v.  Pennsylvania  Railroad  Co 311 

Reed  ads.  Terhune 77 

Reim  v.  Bissinger 289 

Rice  V.  Barrington 80G 

Riordan  ads.  State 10 

Risley  v.  Ocean  City  Development  Co 840 

Robinson  ads.   Hirshberg 256 

Rogers  v.  West  Jersey  Railroad  Co 5(>8 

Royal  Manufacturing  Co.  v.  Rahway 416 

Ryer  v.  Turkel 677 

8. 

Sabere  v.  Atha  &  Co 307 

Schuman  ads.  CoUoty 97 

Schuyler  ads.  State 487 

Schwarz  ads.  Pennsylvania,  New  Jersey  and  New  York  Railroad 

Co 801 

Shafer  v.  Lehigh  Valley  Railroad  Co 75 

Shallcross  v.  West  Jersey  and  Seashore  Railroad  Co 395 

Sharp  ads.  State 201 

Shuler  v.  North  Jersey  Street  Railway  Co 824 

Simmons  v.  Millville 177 

Slater  v.  North  Jersey  Street  Railway  Co 81K) 

Smith  V.  Weaver 31 

Smith  Co.  V.  Oathout 438 

Somers  Brick  Co.  v.  Uinmon 869 

Spina  ads.  State 270 

Standard  Oil  Co.  v.  Linol  Co 294 

Stanger  ads.  Clement 287 


Digitized  by  VjOOQ IC 


46  Vr.]         TABLE  OF  CASES  REPORTED.  xvii 


State  V.  Barnes 420 

State  V.  Biango 284 

State  V.  Castle 187 

State  V.  Clark 473 

State  V.  Davidson 62 

State  V.  Deliso 808 

State  V.  Hankins 318 

State  V.  Labriola 483 

State  V.  Lang 1,  502 

State  V.  Moore 610 

State  V.  Plehm 941 

State  V.  Uiordan 16 

State  V.  Schuyler 487 

State  V.  Sharp 201 

State  V.  Spina 270 

State  V.  Tomassi 739 

State  V.  Unwin 500 

State  V.  Zeilman 357 

State  Board  of  Assessors  ads.  Bergen  County  Railroad  Co. .  .120,  771 
State  Board  of  Assessors  ads.  Central  Railroad  Co.  of  New  Jer- 
sey   120,  771 

State  Board  of  Assessors  ads.  Jersey  City 571 

State  Board  of  Assessors  ads.  Lehigh  Valley  Railroad  Co 120,  771 

State  Board  of  Assessors  ads.  Long  Dock  Co 120,  771 

State  Board  of  Assessors  ads.  Morris  and  Essex  Railroad  Co 771 

State  Board  of  Assessors  ads.  Morris  and  Essex  Railroad  Co.  and 

Delaware,  Lackawanna  and  Western  Railroad  Co 120 

State  Board  of  Assessors  ads.  Philadelphia  and  Reading  Railroad 

Co 120 

State  Board  of  Assessors  ads.  Trenton  and  New  Brunswick  Rail- 
road  Co 120 

State  Board  of  Assessors  ads.  Tuckerton  Railroad  Co 157 

State  Board  of  Assessors  ads.  United  New  Jersey  Railroad  and 

Canal  Co 35,  788 

Stephen  v.  Camden  and  Philadelphia  Soap  Co 648 

Stolzenbach  ads.  American  Soda  Fountain  Co 721 

Stone  V.  New  Jersey  and  Hudson  River  Railway  Co 172 

Studebaker  ads.  Loxley 599 

Sturr  V.  Elmer 443 

Sulphur  Mining  Co.  ads.  Hardy 234 

Sweeten  ads.  Millville  Gas  Light  Co 23 

T. 

Terhune  v.  Reed 77 

Thompson  ads.  Brown 832 

Timlan  v.  Dillworth 100 

Tomassi  ads.  State 739 

Tomlinson  v.  Armour  &  Co 748 

Tonks  V.  Mullin 942 

Trenton  and  New  Brunswick  Railroad  Co.  v.  State  Board  of  As- 
sessors   120 

Tuckerton  Railroad  Co.  v.  State  Board  of  Assessors 157 

Turkel  ads  Ryer 677 


Digitized  by  VjOOQ IC 


xviii  TABLE  OF  CASES  REPOETED.  [75  N.  J.  L. 


U. 

United  New  Jersey  Railroad  and  Canal  Co.,  In  re 334,  385 

United  New  Jersey  Railroad  and  Canal  Co.  v.  Parker,  Collector. .  771 
United  New  Jersey  Railroad  and  Canal  Co.  v.  State  Board  of  As- 
sessors  35,  788 

United  States  Express  Co.  ads.  Block 455 

United  Steamship  Co.  ads.  Harris 861 

Unwin  ads.  State 500 

Urbaneck  ▼.  Pennsylvania  Railroad  Co 938 

V. 

Van  Ness,  Administratrix,  v.  North  Jersey  Street  Railway  Co 273 

Vetterlein  v.  Avon-by-the-Sea 449 

Vockroth  ads.  Chess 665 

Toilers  ads.  Von  Seyfried 405 

Von  Seyfried  v.  Vollers 405 

Voorhees  v.  North  Wildwood 463 

Vreeland  Building  Co.  v.  Knickerbocker  Sugar  Co 551 

W. 

Walker  v.  John  Hancock  Life  Insurance  Co 281 

Wallace  ads.  Eckert 171 

Wanaque  Lumber  Co.  ads.  Erie  Railroad  Co 878 

Water  Commissioners  ads.  Mundy 25 

Weaver  ads.  Smith 31 

Welsh  ads.  Quinlan 225 

Wendel  v.  Hoboken 70 

Wenner  ads.  West  Shore  Railroad  Co 494 

West  Jersey  and  Seashore  Railroad  Co.  ads.  Badewitz 268 

West  Jersey  and  Seashore  Railroad  Co.  ads  Prosser 614 

West  Jersey  and  Seashore  Railroad  Co.  ads.  Rogers 568 

West  Jersey  and  Seashore  Railroad  Co.  ads.  Shallcross 395 

West  Orange  ads.  Essex  County  Park  Commission 376 

West  Shore  Railroad  Co.  v.  Wenner 494 

Whiteside  ads.  Collins 865 

Williams  ads.  Baer 30 

Wistar  v.  Mecum 547 

Wolff  V.  Meyer 181 

Woodbury  ads.  Durrell 939 

Workmaeter  ads.  Hanks. 73 

Wright  V.  Board  of  Excise 28 

Y. 

Yore  ads.  Magner 198 

Young,  In  re  Alexander  C 83 

Z. 

Zeilman  ads.  State 357 


Digitized  by  LjOOQ IC 


TABLE  OF  CASES  CITED 

IN  THIS  VOLUME. 


Aaronson  v.  State 27  Vroom  9 0 

Ackens  v.  Winston 7  C.  E.  Gr.  444 687 

Ackerman  v.  NuUey 41  Vroom  438 226 

Adams  Express  Co.  v.  Ohio 165  U.  S.  194 157 

' V.  Ohio 166  U.  S.  185 157 

Addis  V.  Rofihmore 45  Vroom  649 920 

Aetna  Fire  Insurance  Co.  v.  Boon,  95  U.  S.  117 859 

Albanese  v.  Central  Railroad  Co. .  41  Vroom  241 479 

Aldrich  V.  Peckham 43  Vroom  711 807 

Alexander  v.  City  of  Elizabeth 27  Vroom  71 560 

Alferitz  V.  Scott 130  Cal.  474 428 

Allen  V.  Jersey  City 24  Vroom  522 304 

V.  Louisiana 103  U.  S.  80 854 

Allison  V.  Corker 38  Vroom  599 151,  379 

V.  Homing 22  Ohio  St.  138 306 

American  Brick  Co.  v.  Drinkhouse,  30  Vroom  462 557 

American   Dock  and   Improvement 

Co.  V.  Trustees  of  Public  Schools,  12  Stew.  Eq.  409 399 

American  Emigrant  Co.  v.  Adams 

County  100  U.  S.  61 499 

American   Insulator  Co.   ▼.   Bank- 
ers,' &c.,  Telegraph  Co 13  Daly  (N.  Y.)  200 728 

American    Life    Insurance    Co.    v. 

Day  10  Vroom  89 671 

American    Merchants'    Union    Ex- 
press Co.  V.  Wolf 79  III.  430 458 

American    S6da    Fountain    Co.    v. 

Vaughn 40  Vroom  582 724 

American   Steel   and  Wire  Co.  v. 

Speed    102  U.  S.  500 69,  927 

American    Sugar    Refining   Co.    v. 

McGhee    96  Ga.  27 458 

Anderson  v.  Trenton 13  Vroom  486 230 

Andrecsik  v.  New  Jersey  Tube  Co.,  44  Vroom  664 721 

Andrew  v.  Deshler 14  Vroom  16 210 

Antisdel  v.  Canfield 119  Mich.  229 607 

Apgar's  Administrators  v.  Hiler.. .   4  Zab.  808 752 

App  V.  Stockton 32  Vroom  520 469 

Appleby  v.  Stete 16  Vroom  161 756 

Arnold  v.  Spurr 130  Mass.  347 641 

xix 


Digitized  by  VjOOQ IC 


XX  TABLE  OF  CASES  CITED.       [75  N.  J.  L. 


Assessors  v.  Central  Railroad  Co. .   19  Vroom  146 124, 132,  379 

Associates,  &c..  v.  Davison 5  Dutcher  415 105,  360,  692 

Atha   &   Illingsworth   Co.    v.   Cos- 

tello 34  Vroom  27 289 

Atlantic     City     Railroad     Co.     v. 

Goodin    33  Vroom  394 55 

Attorney-General  v.  Fox 43  Vroom  6 liO 

Atwood  V.  Impson 5  C.  E.  Or.  150 744 

Atz  V.  Manufacturing  Company. . .  30  Vroom  41 195 

Austin  V.  Atlantic  City 19  Vroom  118 28 

Axford  V.  Meeks 30  Vroom  502 685 

Ayers  v.  Bartlett 2  Gr.  330 683 

B. 

Bahr  v.  Lombard,  Ayers  &  Co 24  Vroom  233 914 

Bailey  v.  Stephens 12  C.  B.  (N.  S.)  91 215 

Baldwin  v.  Shannon 14  Vroom  596 343 

Bamford  v.  Hollinshead 18  Vroom  139 317 

Bandholtz  v.  Judge 33  Vroom  526 608 

V.  Judge 37  Vroom  80 685 

Bank  v.  Hutchinson 87  N.  C.  22 428 

Bank  of  Toronto  v.  McDougall 15  T.  C.  C.  P.  475 726 

Barclay  v.  Brabston 20  Vroom  629 683 

Barker  v.  Parker 1  T.  R.  291 885 

Barlow  v.  Jersey  City,  &c.,  Rail- 
way Co 38  Vroom  364 493 

Barnaby  v.  Bradley  &  Currier  Co.,  31  Vroom  158 176 

Barnett  v.  Smith 17  111.  565 885 

Bartley  v.  Smith 14  Vroom  321 55^5 

Bartow  v.  Erie  Railroad  Co 44  Vroom  12 524 

Batton  V.  Public  Service  Corpora- 
tion      46  Vroom  857 877 

Beauchamp  v.  Saginaw  Mining  Co.,  50  Mich.  163 860 

Berkley  v.  Evans 20  Vroom  442 807 

Beecher  v.  Venn 35  Mich.  466 442 

Behring  v.  Somerville 34  Vroom  568 867 

Belcher     v.     Manchester    Building 

and  Loan  Association 45  Vroom  833 889 

Bell  v.  Mecum 46  Vroom  547 671 

Belleville  Stone  Co.  v.  Mooney 3i  Vroom  323 237 

V.  Mooney.. . .  32  Vroom  2.">3 237 

Bell's  Gap  Railroad   Co.   Pennsyl- 
vania      134  r.  S.  232 157 

Bennett  v.  Busch 46  Vroom  240 890 

Bent  V.  Hartshorn 42  Mass.  (1  Mete.)  24 449 

Bergen  and  Dundee  Railroad  Co.  v. 

State  Board  of  Assessors 45  Vroom  742 46 

126, 132,  737.  776 
Bergen    County    Traction    Co.    v. 

Demarest   33  Vroom  755 634 

Berry  v.  Chamberlain 24  Vroom  463 770 


Digitized  by  VjOOQ IC 


46  Vr.]  TABLE  OP  CASES  CITED.  xxi 


Berry  v.  Cramer 29  Vroom  278 551) 

Bishop  V.  Weber 139  Mass.  411 7(K) 

Blackford   v.  Plainfield  Gas  Light 

Co 14  Vroom  438 071 

Blewett  V.  Tregonning 3  Ad.  &  E.  554 214 

Blood  Balm  Co.  v.  Cooper 83  G a.  457 7(K) 

Bodey  v.  Thackara 143  Pa.  St.  171 (V41 

Bonnet  v.  Glattfeldt 120  111.  166 036 

Bouvier    v.    Baltimore    and    New 

York  Railroad  Co 36  Vroom  313 868 

Bowles  V.  Indiana  Railway  Co 27  Ind.  App.  672 901 

Brady    v.     Consolidated     Traction 

Co 35  Vroom  373 4^3 

Brashear  v.  Philadelphia  Traction 

Co 180  Pa.  St.  392 8(50 

Breese  v.  Trenton  Horse  Railroad 

Co 23  Vroom  250 24,  870 

Brennan  v.  United  Hatters 44  Vroom  729 347.  757 

Brewer  v.  Elizabeth 37  Vroom  547 451 

Brewster  v.  Banta .' 37  Vroom  367 686 

Brink  v.  North  Jersey  Street  Rail- 
way Co 46  Vroom  219 711 

Britton  v.  McDonald 14  Vroom  591 683 

Broadway  Insurance  Co.  v.  Doying,  26  Vroom  569 583 

Brounfield  v.  Denton 43  Vroom  235 294 

Brown  v.  Cornish 1  lA.  Raym.  217 695 

V.  Honiss 41  Vroom  260 184 

V.  Houston 114  U.  S.  622 928 

V.  Maryland 12  Wheat.  419 934 

V.  New  Jersey 175  IT.  S.  172 4 

V.  Town  of  Union 33  Vroom  142 178 

V.  Town  of  Union 36  Vroom  601 178,  451 

Buckley  v.  Hann 39  Vroom  624 176 

Bunn  V.  King 2  Johns.  190 297 

Burley  v.  Kitchell 1  Spenc.  305 442 

Burns   v.    Delaware   and    Atlantic 

Telegraph  Co 41  Vroom  745 703,  875 

Burr  V.  Adams  Express  Co 42  Vroom  263 170,  686 

V.  Pennsylvania  Railroad  Co.,  35  Vroom  30 646 

Butler   V.    Hoboken    Printing    and 

Publishing  Co 44  Vroom  45 506 

Butler  V.  Montclair 38  Vroom  426 178 

Byard  v.  Holmes 4  Vroom  119 421 


C.  &  B.  R.  R.  Co.  V.  Cook 3  Vroom  338 48 

Cadwallader  v.  Hirshfield 33  Vroom  747 676 

Camden  v.  Varney 34  Vroom  325 14 

Camden  and   Amboy  Railroad  Co. 

V.  Commissioners  of  Appeals.. . .   3  Harr.  71 43 

Camden  and  Atlantic  Railroad  Co. 

V.  Williams 32  Vroom  646 638,  826 


Digitized  by  VjOOQ IC 


xxii  TABLE  OF  CASES  CITED.       [75  N.  J.  L. 


Camden  Safe  Deposit  Co.  v.  Bur- 
lington Carpet  Co 33  Atl.  Rep.  479 724 

Camp  V.  Neuscheler 38  Vroom  21 178 

Campbell  v.  Board  of  Pharmacy.. .   16  Vroom  241 854 

V.  Police  Commissioners. .  42  Vroom  98 199 

Campbell  v.  Taylor  Manufacturing 

Co 19  Dick.  Ch.  Rep.  344 549 

Canadian   Pacific   Railroad  Co.   v. 

Robinson    19  Can.  Sup.  Ct  292 425 

Carey  v.  Wolff  &  Co 43  V  room  510 396 

Carlson  v.  Phenix  Bridge  Co 132  N.  Y.  273 195 

Carnahan  v.  Brown 50  Pa.  St.  23 219 

Carpenter's  Appeal 74  Conn.  431 613 

Carter  v.  Denman 3  Zab.  260 273 

Central  Land  Co.  v.  Bayonne 27  Vroom  297 178 

Central  Railroad  Co.  v.  Bayonne.  -  42  Vroom  476 118 

V.  Bayonne. .  43  Vroom  86 338 

Central  Railroad  Co.  v.  Board  of 

Assessors   19  Vroom  146 46,  379,  775,  792 

Central  Railroad  Co.  v.  Elizabeth..  41  Vroom  578 354 

Central  Railroad  Co.  v.  MacCart- 

ney 39  Vroom  165 879 

Central  Railroad  Co.  v.  Smalley.. .  32  Vroom  277 492 

Central     Railroad     Co.     v.     State 

Board   20  Vroom  1 124, 164,  776 

Central     Railroad     Co.     v.     State 

Board  of  Assessors 46  Vroom  120 378,  387 

Central    Railroad    Co.    ads.    Van 

Horn   9  Vroom  133 754 

Chaddock  v.  Vanness 6  Vroom  517 170 

V.  Vanness 10  Am.  Rep.  256 170 

Chambers  v.   Niagara  Fire  Insur- 
ance Co 29  Vroom  216 172 

Chicago,  Milwaukee  and  St.  Paul 

Railway  Co.  v.  Crawford  County 

Supervisors   48  Wis.  666 339 

Chicago,  Milwaukee  and   St.  Paul 

Railway  Co.  v.  Crawford  County 

Supervisors    5  N.  W.  Rep.  3 339 

Chism  V.  Schipper 22  Vroom  1 184 

Church  V.  Florence  Iron  Works. . .   16  Vroom  129 670 

Church  of  the  Holy  Communion  v. 

Paterson,  &c..  Railroad  Co 34  Vroom  470 608 

City   of   Perth   Amboy   v.   Barker, 

Collector 45  Vroom  127 380 

(Mty  Railway  Co.  v.  Lee 21  Vroom  435 646 

Clancy  v.  Neumeyer 22  Vroom  299 907 

Clark  V.  Burdett 2  N.  Y.  Super.  Ct.   (2  Hall) 

197    449 

Clark  Thread  Co.  v.  Freeholders  of 

Hudson 25  Vroom  265 248 

Clarke  v.  Trenton 20  Vroom  349 332 


Digitized  by  VjOOQ IC 


46  Vr.]  TABLE  OF  CASES  CITED.  xxiii 


Clement  v.  Bettle. 36  Vroom  675 206 

V.  Kaighn 2  McCart.  47 511 

Clifford  V.  Heller 34  Vroom  105 746 

Coe  V.  Errol 116  U.  S.  517 »27 

Coles  V.  Blythe. 40  Vroom  666 683 

V.  Mannfactnring  Company. .  10  Vroom  326 545 

Coiling  v.  West  Jersey  Express  Co.,  43  Vroom  231 859 

Collyer  v.   Pennsylvania   Railroad 

Co 20  Vroom  50 864 

Colnon  V.  Orr 71  Cal.  43 333 

V.  Orr 11  Pac.  C.  L.  J.  814 333 

Colnmbia   Electric   Supply   Co.    v. 

Kemmet  38  Vroom  18 449 

Commercial  Bank  v.  Norton 1  Hill  (N.  Y.)  501 442 

Commonwealth  v.  Brown 167  Mass.  144 405 

V.  Brown 45  N.  E.  Rep.  1 405 

V.  Brown 121  Mass.  69 430 

V.  Fisher 7  Gray  492 620 

V.  Kenny 12  Mete.  235 67 

V.  Murphy 2  Allen  163 203 

Conklin  v.  Staats 41  Vroom  771 755 

Conover  v.  Davis 19  Vroom  112 417 

V.  Middleton 13  Vroom  382 672 

Conrad  v.  Brocker 41  Vroom  823 671 

Conrad  v.  Elizabeth,  Ac.,  Railway 

Co 41  Vroom  676 659 

Consolidated  Traction  Co.  v.  East 

Orange  32  Vroom  202 , 304 

Consolidated  Traction  Co.  v.  Thal- 

heimer    30  Vroom  474 837 

Cooper  V.  Springer 36  Vroom  594 367 

V.  Vanderveer 18  Vroom  178 751 

Corby  v.  Drew 10  Dick.  Ch.  Rep.  387 183 

Corkhill  v.  Camden  and  Suburban 

Railway  Co 40  Vroom  97 632 

Cotton  V.  Wood 8  C.  B.  (N.  S.)  568 706 

County  V.  Borax  Company 39  Vroom  273 297 

County,  Administratrix,  v.  Pacific, 

&C.,  Co 38  Vroom  48 267 

Courter  v.  Lydecker 42  Vroom  511 687 

Coxe  ads.  State  Bank  at  Trenton. .  3  Halst.  ^172 675 

Craft  V.  Parker,  Webb  &  Co 96  Mich.  245 761 

Creveling  v.  West  End  Iron  Co. . .  22  Vroom  34 466 

Crosby  v.  Wells 44  Vroom  790 671, 675.  692 

Crowley  Company  v.  Meyers 40  Vroom  245 605,  687 

Culver  V.  Lieberman 40  Vroom  341 555 

Cummings  v.  National  Bank 101  U.  S.  161 134 

V.  Sargent 9  Mete.  (Mass.)   172 442 

Curley  v.  Hoff 33  Vroom  758 702 


Digitized  by  LjOOQ IC 


xxiv  TABLP]  OF  CASES  CITED.       [75  N.  J.  L. 


Daniel  v.  North  Jersey  Street  Rail- 
way Co 35  Vroom  003 281 

Daniel  v.  North  Jersey  Street  Rail- 
way Co 10  Cyc.  358 281 

Daniel  v.  North  Jersey  Street  Rail- 
way Co 5  Encycl.  L.  99 281 

Daniels  v.  Hatch 1  Zab.  391 172 

Davis  V.  Littell 35  Vroom  595 187 

Decker  v.  Daudt 45  Vroom  162 563 

V.  Daudt 45  Vroom  793 563 

Deffell  V.  White 36  L.  J.  C.  P.  (N.  S.)  25.  . . .  728 

De   Gray   v.    New   York   and   New 

Jersey  Telephone  Co 39  Vroom  454 520 

Deianey  v.  Husband 25  Vroom  275 692 

Delaware  and  Hudson  Canal  Co.  v. 

Mahlenbrock    34  Vroom  281 406 

Delaware,  Lackawanna  and  West- 
ern Railroad  Co.  v.  Hardy 30  Vroom  35 195 

Delaware,  Lackawanna  and  West- 
ern Railroad  Co.  v.  Hardy 30  Vroom  562 195 

Delaware,  I^ackawanna  and  West- 
ern Railroad  Co.  v.  Newark. ...  34  Vroom  310 686 

Delaware,  Lackawanna  and  West- 
em  Railroad  Co.  Pennsylvania. .  198  U.  S.  341 931 

Delaware,  Lackawanna  and  West- 
ern Railroad  Co.  v.  Salmon 10  Vroom  299 759 

Delaware,  Lackawanna  and  West- 
ern Railroad  Co.  v.  Shelton 26  Vroom  342 244 

Delaware,  Lackawanna  and  West- 
ern Railroad  Co.  v.  Toffey 9  Vroom  525 752 

Demarest  v.  Little 18  Vroom  28 861 

Den  V.  Roake 5  Barn.  &  C.  735 750 

V.  Sinnickson 4  Halst.  ^149 672 

V.  Van  Houten 2  Zab.  61 343 

Den  d.  Rutherford  v.  Fen 1  Zab.  700 752 

Demster  v.  Freeh 22  Vroom  501 683 

Derrickson  v.  Edwards 5  Dutcher  468 556 

Detmold  v.  Engle 5  Vroom  425 77 

Deubel  v.  Vanderbilt 35  Vroom  159 250 

Diamond   Match  Co.  v.  Village  of 

Ontonagon 188  U.  S.  82 931 

Dickerman  v.  Ashton 21  Minn.  538 441 

Dickinson  v.  Freeholders 42  Vroom  589 50 

Dimick    v.    Metropolitan    Life    In- 
surance Co 40  Vroom  384 588,  823 

Dimmick  v.  Tompkins 194  U.  S.  540 403 

Dingee  v.  Letson 3  Gr.  259 095 

Disbrow  v.  Durand 25  Vroom  343 663 

Dobson  v.  Sotheby 1  Moo.  &  M.  90 580 

Doe  v.  Bancks. 4  Barn.  &  Aid.  401 466 

Doherty  v.  Cement  Company 43  Vroom  315 289 


Digitized  by  VjOOQ IC 


46  Vr.]  TABLE  OF  CASES  CITED.  xxv 


Donnelly  v.  State 2  Dutcher  601 7,  67 

V.  State 2  Dutcher  463 67 

Doolittle  V.  Willet 28  Vroom  398 683 

Dotson  V.  Erie  Railroad  Co 39  Vroom  679 523 

Doughten  v.  Camden  Bailding  and 

Loan  Association 14  Stew.  Eq.  556 421 

Douglas  V.  Hustead 216  Pa.  St.  292 676 

V.  Williams 48  AM.  Rep.  222 724 

Douglass  V.  Kendall Cro  Jac.  253 215 

Dowd  V.  Erie  Railroad  Co 41  Vroom  451 720 

Downington  Manufacturing  Co.  v. 

Franklin  Paper  Mills 34  Vroom  32 550 

Drowne  v.  Stimpson 2  Mass.  441 268 

Dry  V.  Davy 10  Ad.  &  E.  30 885 

Dundee    Manufacturing    Co.    ads. 

Van   Riper 4  Vroom  152 687 

Dunham  v.  Cramer 18  Dick.  Ch.  Rep.  151 674 

Dunkerley     v.     Webendorfer     Ma- 
chine   Co 42  Vroom  60 720 

Durant  v.  Palmer 5  Dutcher  544 892 

Dwelling  Douse  Insurance  Co.   v. 

Snyder   30  Vroom  18 684 

E. 

Eagen  v.  Jersey  City,  Hoboken  and 

Paterson  Street  Railway  Co 45  Vroom  699 825 

Earle  v.  Consolidated  Traction  Co.,  35  Vroom  573 825 

East  Jersey  Iron  Co.  v.  Wright. . .  5  Stew.  Eq.  248 217 

East  Jersey  Water  Co.  v.  Bigelow,  31  Vroom  201 524 

Eckert  v.  Peters 10  Dick.  Ch.  Rep.  379. 217 

Edwards  v.  Derrickson 4  Dutcher  39 555 

Egbers  v.  Egbers 177  111.  82 612 

Eissing  v.  Erie  Railroad  Co 40  Vroom  343 570,  710 

Electric  Railway  Co.  v.  Miller m  Vroom  423 637 

Elizabeth  v.  Central  Railroad  Co. .  24  Vroom  491 229 

Elizabeth    v.    New    Jersey    Jockey 

Club    34  Vroom  515 417 

Elizabeth  v.  State 16  Vroom  157 451 

Elliott  V.  Bodine 30  Vroom  567 641 

Elliott  V.  Newport  Street  Railway 

Co 18  R.  I.  707 646 

Ellis  V.  Great  Western  Railway.. .  L.  R.,  9  C.  P.  551 711 

Emley  v.  Perrine 29  Vroom  472 694 

Ennis  v.  Eden  Mills  Paper  Co 36  Vroom  577 176 

Erb  V.  Morasch 177  U.  S.  584 41(5 

Erie  Railroad  Co.  v.  Paterson 43  Vroom  83 178 

V.  State 2  Vroom  531 69 

Essex  CouHty  Electric  Co.  v.  Kelly,  28  Vroom  100 237 

Evernham  v.  Hulit 16  Vroom  53 854 

Ex  parte  Grissell L.  R.,  1  Ch.  528 174 

Grissell 35  L.  J.  Eq.  752 174 


Digitized  by  VjOOQ IC 


xxvi  TABLE  OF  CASES  CITED.       [76N.J.L. 


Ex  parte  Karstendick 93  U.  S.  396 402 

Wall 107  U.  S.  265 ^6 

Wilson 114  U.  S.  417 402 


Farrer  v.  Brodt 38  111.  App.  617 606 

Farwell  v.  Smith 1  Harr.  133 248 

Paul  V.  North  Jersey  Street  Rail- 
way Co 41  Vroom  795 646 

Feder  v.  Herrick 14  Vroom  24 210 

Ferry  v.  Williams 12  Vroom  332 317, 331 

Fidelity   Trust   Co.    v.    Vogt,    Re- 
ceiver      3/  Vroom  90 148 

First    Congregational     Church     v. 
Holyoke  Mutual  Fire  Insurance 

Co 158  Mass.  475 582 

First    National    Bank    of    Hights- 

town  V.  Christopher 11  Vroom  435 261 

Fohrman  v.  Consolidated  Traction 

Co 34  Vroom  391 39(> 

Foley  V.  Brunswick  Traction  Co. .  37  Vroom  637 523 

Folly  V.  Vantuyl 4  Halst.  ♦ISS 672 

Folwell  V.  Warford 3  Vroom  207 461 

Forst  V.  Kirkpatrick 19  Dick.  Ch.  Rep.  578 886 

Fort  Smith  Bridge  Co.  v.  Hawkins,  12  L.  R.  A.  487 81 

Frank  v.  Freeholders 10  Vroom  347 22 

Freeholders  of  Essex  v.  Park  Com- 
mission   33  Vroom  b76 378 

Freeholders  of  Passaic  v.   Steven- 
son     17  Vroom  173 559 

Friedman  v.  Snare  &  Triest  Co. . .   42  Vroom  605 764 

Fries  v.  Hendrickson 16  Vroom  555 511 

Frisby  v.  Thomas  Jefferson  Coun- 
cil      45  Vroom  213 225 

Front  Street,  &c..  Railway  Co.  v. 

Butler 50  Cal.  574 499 

Fultz  V.  Wimer 34  Kan.  576 606 

Funk  V.  Haldeman 53  Pa.  St.  229 218 

Furey   v.   New   York   Central   and 

Hudson  River  Railroad  Co 38  Vroom  270 930 


Garland  v.  Maine  Central  Railroad 

Co 85  Me.  519 715 

Garretson  v.  Appleton 29  Vroom  386 225 

Gaskill  V.  Strong 24  Vroom  665 34 

V.  Strong 59  Atl.  Rep.  339 35 

Gaslight  Company  v.  Rah  way 29  Vroom  510 354 

Gaston  v.  Merriam 22  N.  W.  Rep.  614 536 

Gates  V.  McKee 13  N.  Y.  (3  Kern)  232 449 


Digitized  by  VjOOQ IC 


46  Vr.J  TABLE  OF  CASES  CITED.  xxvii 


Gedney  v.  Dey 15  Vroom  576 79 

George  v.  Board  of  Excise 44  Vroom  366 29 

V.  People 167  III.  447 405 

V.  People 47  N.  E.  Rep.  741 405 

V.  Skivington L.  R.,  5  Exch.  1 758 

Gerbert  v.  Trustees 30  Vroom  160 185 

German  Insurance  Co.  v.  Heame. .   117  Fed.  Rep.  289 581 

Gibbons  v.  Ogden 9  Wheat.  1 925 

Gibbs  and  Stanton  v.  State 16  Vroom  379 3 

V.  State 17  Vroom  353 3 

Gilliland  v.  Rappleyea 3  Gr.  138 753 

Gillsbannon  t.   Stony  Brook  Rail- 
road Co 10  Gush.  228 901 

Gleason  v.  Boehm 29  Vroom  475 937 

Gloucester   Ferry   Co.   v.   Pennsyl- 
vania     114  U.  S.  196 926 

Godkin  v.  Bailey  et  al 45  Vroom  655 323 

Goldberg  v.  New  York  Central  and 

Hudson  River  Railroad 133  N.  Y.  561 58 

Golden  Star  Fraternity  v.  Martin,  30  Vroom  207 854 

Goldmark  v.  Magnolia  Metal  Co. .  36  Vroom  341 232 

Goldstein  v.  Curtis. 18  Dick.  Ch.  Rep.  454 183 

V.  Curtis. 20  Dick.  Ch.  Rep.  382 183 

Goodenough  v.  Pennsylvania  Rail- 
road Co 26  Vroom  577 '. .   104 

Goodman  v.  Freeholders  of  Sussex,  37  Vroom  571 330 

Goodrich  v.  Burbank 12  Allen  459 215 

Goodwin  v.  Central  Railroad  Co. . .  44  Vroom  576 570 

Gore  v.  Herring 43  Vroom  423 084 

Goss  v.  Helbing 77  Cal.  190 442 

Gough  V.  Bell 2  Zab.  441 399 

V.  Bell 3  Zab.  624 399 

Grady  v.  American  Central  Insur- 
ance Co 60  Mo.  116 442 

Grant  v.  Howard  Insurance  Co. . .   5  Hill  10 580 

V.  Wood 1  Zab.  292 879 

Green  v.  McCrane 10  Dick.  Ch.  Rep.  436 674 

Greenburg  v.  Palmieri 42  Vroom  83 67 

Greene  et  al.  v.  Bateman L.  R.,  5  Eng.  &  Ir.  App.  591,  672 

Griffin  v.  Manice 166  N.  Y.  188 937 

Grimaldi  v.  Lane 177  Mass.  565 8'i< 

Grubb  V.  Grubb 75  Pa.  St.  73 219 

V.  Guilford 4  Watts  223 216 

Guggenheim  Smelting  Co.  v.  Flan- 

nigan 33  Vroom  354 864 

Gulick  &  Holmes  v.  Grover 2  Vroom  182 640 

V.  Grover 4  Vroom  463 640 

Gulnac  v.  Freeholders 45  Vroom  543 50 


Digitized  by  VjOOQ IC 


xxviii  TABLE  OF  CASES  CITED.       [75  IST.  J.  L. 


H.     . 

H.  M.  &  F.  Pass.  Ry.  Co.  v.  Kelley,  102  Pa.  St.  115 712 

Haber  v.  Jenkins  Rubber  Co 43  Vroom  171 864 

Ilageman    v.    North   Jersey    Street 

Railway  Co 45  Vroom  279 275 

Haines  v.  Freeholders  of  Burling- 
ton     44  Vroom  82 535 

Hale  V.  Lawrence 2  Zab.  72 753 

Hallenback  v.  Chapman 43  Vroom  201 608 

Halsey  v.  Nowrey 42  Vroom  481 230 

Ilamblett  v.  Asbury  Park 32  Vroom  502 354 

Hamilton  v.  Vought 5  Vroom  187 807 

Hampton  v.  Clinton 36  Vroom  158 253 

Hand  v.  Winton 9  Vroom  122 209 

Handly  v.  Wood 2  Barn.  &  Aid.  724 218 

Hannon  v.  Williams 7  Stew.  Eq.  255 174 

Hausley  v.  Jamesville  &  W.  R.  R. 

Co 44  Am.  St.  Rep.  474 57 

Hanson    v.   Pennsylvania   Railroad 

Co 43  Vroom  407 225 

Hardy    v.    Delaware,    Lackawanna 

and  Western  Railroad  Co 30  Vroom  35 479 

Hardy    v.    Delaware,    Lackawanna 

and  Western  Railroad  Co 30  Vroom  562 479 

Harmer  v.  Reed  Apartment  Co 39  Vroom  332 479 

Harris  v.  Atlantic  City 44  Vroom  251 925 

Harrison  v.  Elizabeth 41  Vroom  591 446 

Hartshorn  v.  Cleveland 23  Vroom  473 178 

V.  Cleveland 25  Vroom  391 178 

Harvey  v.  Trenchard 1  Halst.  *126 674 

Hatch  V.  Hobbs 78  Mass.   (12  Gray)  447. . . .  449 

Hatfield  v.  Central  Railroad  Co.. .   4  Vroom  251 226 

Haver  v.  Central  Railroad  Co 35  Vroom  312 396 

Hayden  v.  W>ldon 14  Vroom  128 908 

Hayes  v.  Missouri 120  U.  S.  68 4 

Haynes  v.  Cape  May 23  Vroom  180 186 

Held  V.  Vreeland 3  Stew.  Eq.  591 686 

Heifer  v.  Simon 24  Vroom  550 230 

Heller  v.  Brown 28  Vroom  634 79 

Henderson  v.  Atlantic  City 19  Dick.  Ch.  Rep.  583 399 

Henderson's  Tobacco 11  Wall.  652 ; 536 

Hendrickson  v.  Fries 16  Vroom  555 150,  367 

V.  Point  Pleasant ....  36  Vroom  o*i5 444 

Henn   v.   Metropolitan  Life  Insur- 
ance Co 38  Vroom  310 588 

Henry  v.   Brooklyn   Heights  Rail- 
road Co 43  Misc.  Rep.  (N.  Y.)  589.. .  728 

Herman  v.  Guttenberg 34  Vroom  616 411 

Herman  and  Grace  v.  Freeholders,  64  Atl.  Rep.  742 22,  378 

Hertrich  v.  Hertrich 114  la.  643 613 

Hess  v.  Cole 3  Zab.  116 461 

Hetfield  v.  Dow 3  Dutcher  440 672 


Digitized  by  VjOOQ IC 


46  Vr.J  TABLE  OF  CASES  CITED.  xxix 


Higgins  V.  Lockwood 45  Vroom  158 331 

Hill  V.  Nelson 41  Vroom  376 289 

Hillier    v.    Alleghany    Mutual    In- 
surance Co 3  Pa.  St.  470 174 

Hills  V.  Sughue 15  M.  &  W.  253 59C 

Hinds  V.  Henry 7  Vroom  328 687 

Hoagland  v.  Post Coxe  ^32 675 

Hoagland     v.     Supreme     Council, 

Royal  Arcanum 4  Robb.  607 587 

Hoboken  and  Manhattan  Railroad 

Co.  V.  Hoboken 4  Robb.  122 304 

Hoboken    Land   and    Improvement 

Co.  V.  Hoboken 7  Vroom  540 229 

Hoeberg  v.  Newton 20  Vroom  617 321 

Hoff  V.  West  Jersey  Railroad  Co. .   16  Vroom  201 278,  916 

Hoffman  v.  Peters 22  Vroom  244 248 

Holler  V.  Ross 39  Vroom  324 243 

V.  Ross 38  Vroom  60 176 

Holmes    v.   Pennsylvania   Railroad 

Co 45  Vroom  469 570 

Holmes  v.  Small 157  Mass.  221 885 

Home  Insurance  Co.  v.  New  York,  134  U.  S.  594 157 

Home  Savings  Bank  v.  Hosie 119  Mich.  116 448 

Hooper  v.  Lane 6  H.  L.  Cas.  443 752 

Hoos  V.  O'Donnell 31  Vroom  35 280 

Hope  V.  Troy  &  L.  R.  R.  Co 40  Hun  438 860 

V.  Troy  &  L.  R.  R.  Co 110  N.  Y.  643 860 

Hopper  V.  Lovejoy 2  Dick.  Ch.  Rep.  573 727 

V.  Ludlam 12  Vroom  182 829 

V.  Stack 40  Vroom  562 562 

Hopwood   V.   Atha  &    Illingsworth 

Co 39  Vroom  70T 225 

Hough  V.  McCauley 53  Pa.  St.  209 219 

Houston  &  T.  C.  R.  Co.  v.  Batch- 

eler   83  S.  W.  Rep.  902  (Tex.)..  .  57 

Howard  v.  Fessenden 14  Allen  126 496 

Howard  Saving  institution  v.  New- 
ark    34  Vroom  65 241) 

Howell  v.  Cornell 2  Vroom  374 417 

V.  Metz 2  Vroom  365 417 

V.  Millville 31  Vroom  95 366 

f lugg  V.  Camden 10  Vroom  620 317 

Hughes  V.  Camden  and   Suburban 

Railway   Co 36  Vroom  203 659 

Huntingdon  v.  Asher 96  N.  Y.  604 215 

Hurd  V.  Elizabeth 12  Vroom  1 175 

Huset  V.  J.  T.  Case  Threshing  Ma- 
chine   Co 120  Fed.  Rep.  865 761 

Hustis  V.  James  A.  Bannister  Co.,  34  Vroom  465 237 

Hutton  V.  Camden 10  Vroom  122 461,  911 


Digitized  by  VjOOQ IC 


XXX  TABLE  OF  CASES  CITED.       [75  N.  J.  L 


I. 

Illinois  Central  Railroad  v.  People 

of   Illinois 146  U.  S.  387 398 

Imhoff  V.  C.  &  M.  R.  Co 20  Wis.  344 57 

Inchbald  v.  Western  N.  &  T.  Co. .    17  C.  B.  (N.  S.)  733 652 

In  re  Belt 159  U.  S.  95 403 

BiKelow 113  U.  S.  328 403 

Bishop 172  Mass.  35 403 

Bishop 51  N.  E.  Rep.  191 403 

In    re    Central    Railroad   of    New 

Jersey   43  Vroom  86 118 

In  re  City  of  Buffalo 78  N.  Y.  362 255 

Eckert *. . . .   166  U.  S.  481 403 

In    re    Election    of    Cedar    Grove 

Cemetery    Co 32  Vroom  422 27 

In  re  Election  of  Steamboat  Com- 
pany       15  Vroom  529 28 

In  re  Kemmler 136  U.  S.  436 747 

Montgomery  et  al 48  Fed.  Rep.  896 254 

Murphy 3  Znb.  180 511 

Stalker 167  Mass.  11 402 

Stalker 44  N.  E.  Rep.  1068 402 

In  re  United  New  Jersey  Railroad 

and  Canal  Co 46  Vroom  3S^ 576 

In  re  Villase  of  Middletown 82  N.  Y.  196 ^55 

Interstate    Commerce    Commission 

V.  Chicago,  &c.,  Railway  Co 186  U.  S.  320 882 

Irwin  V.  Granite  State   Provident 

Association 11  Dick.  Ch.  Rep.  244 175 

Ivins  V.  Trenton 39  Vroom  501 351,  416 

V.  Trenton 40  Vroom  451 416 


Jackson  v.  Burnham 20  Colo.  532 637 

Jackson  v.   Pennsylvania   Railroad 

Co : 40  Vroom  79 754 

Jackson  v.  Perrine 0  Vroom  137 343 

James  v.  Lycoming  Fire  Insurance 

Co 4  Cliff.  272 581 

James  v.  Lycoming  Fire  Insurance 

Co Fed.  Cas.  No.  7182 581 

James  v.  Van  Horn 10  Vroom  353 556 

Jeffords  v.  People 5  Park.  Cr.  522 488 

Jeffrey  v.  Owen 12  Vroom  260 250 

Jersey  City  v.  Board  of  Assessors,  44  Vroom  170 384,  391,  573 

V.  Board  of  Assessors,  44  Vroom  1(U 384,  391 

V.  Board  of  Assessors,  45  Vroom  720 573 

Jersey  City  v.  Board  of  Equaliza- 
tion    45  Vroom  753 737 

John  Hancock  Ice  Co.  v.  Rose 38  Vroom  86 69 

Johnson  v.  Devoe  Snuff  Co 33  Vroom  417 238 


Digitized  by  VjOOQ IC 


46  Vr.]  TABI.E  OF  CASES  CITED.  xxxi 


Jolly  V.  Baltimore  Equitable  So- 
ciety       1  Har.  &  G.  295 581 

Jones  V.  Mechanics  Fire  Insurance 
Co 7  Vroom  29 315 

Jones  V.  Morristown 37  Vroom  488 151 

Jones  Company  v.  Guttenberg 37  Vroom  659 316 

Joslin  V.  New  Jersey  Car  Spring 
Co 7  Vroom  141 879 


Kaplan  y.  Niagara  Fire  Insurance 

Co 44  Vroom  780 584 

Karnuff  v.  Kelch 42  Vroom  558 692 

V.  Kelch 40  Vroom  499 754 

Katzin  v.  Jenny 45  Vroom  131 438,  439 

Keeler  v.  Milledge 4  Zab.  142 321 

Kehoe  v.  Rutherford 27  Vroom  23 654 

Kelley  v.  Rhoads 188  U.  S.  1 931 

Kelly  V.  Calhoun 95  U.  S.  710 723 

Kentucky  Railroad  Tax  Cases 115  U.  S.  321 128, 155 

Kidd  V.  Pearson 128  U.  S.  1 926 

King  V.  Atlantic  City  Gas  Co 41  Vroom  679 295 

V.  Ruckman 5  C.  E.  Gr.  316 744 

Kirk  V.  Wolf  Manufacturing  Co. . .   118  111.  567 306 

Kloepping  ads.  Stellmacher 7  Vroom  176 297 

Knickerbocker  Ice  Co.  v.  Anderson,  2  Vroom  333 244 

Knowlden    v.    Guardian    Printing 

and  Publishing  Co 40  Vroom  670 566 

Kutter  V.  Smith 69  U.  S.  491 496 

L. 

Laing  v.  United  New  Jersey  Rail- 
road and  Canal  Co 25  Vroom  576 806 

Landon  v.  Pratt 34  Conn.  517 496 

Lane  v.  Otis 39  Vroom  64 200 

V.  Otis 39  Vroom  656 200 

Langridge  v.  Levy 2  Mees.  &  W.  519 756 

V.  Levy 4  Mees.  &  W.  337 756 

Lawrence  v.  Nelson 21  N.  Y.  158 174 

Leary  v.  North  Jersey  Street  Rail- 
way Co 40  Vroom  67 810 

Leaver  v.  Kilmer 42  Vroom  291 084 

Lee  V.  Heath 32  Vroom  2.50 396 

Lehigh  and  Wilkesbarre  Coal  Co. 

V.  Carrigan 10  Vroom  35 77 

Lehigh  Valley  Railroad  Co.  v.  New- 
ark       15  Vroom  323 339 

Leslie  v.  Leslie 5  Dick.  Ch.  Rep.  155 685 

Lewis  V.  Dwight 10  Conn.  95 448 

V.  Long  Island  Railroad  Co.,  162  N.  Y.  52 713 


Digitized  by  VjOOQ IC 


xxxii  TABLE  OF  CASES  CITED.       [75  N.  J.  L. 


Lewis    V.    Pennsylvania    Railroad 

Co 19  N.  J.  L.  J.  74 228 

Lewis  V.  Stout 22  Wis.  234 53G 

Line  v.  Nelson 9  Vroom  358 172 

Lloyd  V.  Crispe 5  Taunt.  249 184 

V.  Richman 28  Vroom  385 250 

Loan  Association  v.  Fawick 79  N.  W.  Rep.  847 536 

Long  V.  Hartwell 5  Vroom  116 441 

Longmeid  v.  Holliday 6  Exch.  761 759 

Lorillard  v.  Union  Brick  and  Tile 

Manufacturing  Co 18  Stew.  Eq.  289 182 

Loucheim  v.  Hemsley 30  Vroom  149 253 

Lutlopp  V.  Heckman 41  Vroom  272 692 

Lyons  v.  Erie  Railway  Co 57  N.  Y.  489 860 

M. 

Madigan  v.  McCarty 108  Mass.  376 496 

Madison    v.    Morristown    Gaslight 

Co 18  Dick.  Ch.  Rep  120 304 

Madison    v.    Morristown    Gaslight 

Co 20  Dick.  Ch.  Rep.  356 411 

Maguth  V.  Freeholders  of  Passaic,  43  Vroom  226 676 

Mahnken   v.   Freeholders  of   Mon- 
mouth    33  Vroom  404 634 

Manufacturers*  Bank  v.  Dickerson,  12  Vroom  448 886 

Marcus  Sayre  Co.  v.  Newark 15  Dick.  Ch.  Rep.  361 455 

Marley  v.  State 29  Vroom  207 672 

Marsh  v.  Machine  Company 28  Vroom  36 663,  671 

Marshall  v.  York,  &c.,  Ry.  Co 11  C.  B.  655 756 

Martin  v.  Atlas  Estate  Co 65  Atl.  Rep.  881 734 

Marvin  Safe  Co.  v.  Ward 17  Vroom  19 755 

Massinger  v.  Millville 34  Vroom  123 321 

Matter  of  Kennedy 167  N.  Y.  163 613 

Meade  v.  State 24  Vroom  601 672 

Mechanics  National  Bank  v.  Baker, 

Receiver 36  Vroom  113 797 

Mechanics  National  Bank  v.  Baker, 

Receiver 36  Vroom  549 797 

Mehrhoff  v.  i^ailroad  Company 22  Vroom  56 289 

Melliss  V.  Shirley  Local  Board L.  R.,  16  Q.  B.  Div.  446 445 

Merkle  v.   New   York,   Lake   Erie, 

&c.,  Railroad  Co 20  Vroom  473 492 

Merrill  v.  Montgomery 25  Mich.  73 729 

Merritt  v.  Harper 15  Vroom  73 227 

Mershon  v.  Williams 33  Vroom  779 482 

Metropolitan  Railway  Co.  v.  Jack- 
son     L.  R.,  3  App.  Cas.  193 715 

Metting    v.    North    Jersey    Street 

Railway  Co 40  Vroom  605 676 

Michigan   Central   Railrpad   Co.   v. 
Powers  201  U.  S.  245 47, 129 


Digitized  by  VjOOQ IC 


46  Vr.]  TABLE  OF  CASES  CITED.  xxxiii 


Milford  Borough  v.  Milford  Water 

Co 124  Pa.  St.  610 445 

Miller  v.  State 149  111.  607 405 

V.  State 49  N.  E.  Rep.  894 405 

Millville  Gas  Light  Co.  v.  Sweeten,  45  Vroom  24 24 

Minnuci  v.  Philadelphia  and  Read- 
ing Railroad  Co 39  Vroom  432 754 

Missouri  v.  Lewis 101  U.  S.  22 4, 155 

Mobile  County  v.  Kimball 102  U.  S.  691 926 

Montclair     Military     Academy     v. 

North  Jersey  Street  Railway  Co.,  41  Vroom  229 766 

Moran  v.  Jersey 29  Vroom  653 925 

Morford  v.  Vunck 2  Penn.  *1031 694 

Morris  v.  Mayor 33  Vroom  385 925 

Morris  &  Cummings  Dredging  Co. 

V.  Jersey  City 35  Vroom  142 151 

Morris  County  Bank  y.  Rockaway 

Manufacturing  Co 1  McCart.  189 549 

Morrison  v.  Burgess  Sulphite  Fibre 

Co 70  N.  n.  406 8CA 

Mortland  v.  Christian 23  Vroom  521 229 

Moulor  V.  American  Life  Insurance 

Co Ill  U.  S.  335 588 

Murphy  v.  Commonwealth 172  Mass.  2B4 405 

V.  Commonwealth 52  N.  E.  Rep.  505 405 

Murphy    v.    Rockwell    Engineering 

Co 41  Vroom  374 309 

Murphey-Hardy     Lumber     Co.     v. 

Nicholas 37  Vroom  414 176 

Murray  y.  Paterson  Railway  Co.. .  32  Vroom  301 659 

McAlpine  v.  Mangnall 3  C.  B.  496 672 

McAndrews  y.  Bums 10  Vroom  117 865 

McCann   y.   Consolidated   Traction 

Co 30  Vroom  481 243 

McCracken  y.  Richardson 17  Vroom  50 297 

McCullough  y.  Franklin 30  Vroom  106 854 

McDonald  y.  Standard  Oil  Co 40  Vroom  445 865 

McFiOwen  y.  Rose 2  South.  ^582 670 

McGear  y.  Woodruff 4  Vroom  213 * 248 

McHenry  y.  Winston. 49  S.  W.  Rep.  4 247 

McLaughlin  y.  Camden  Iron  Works,  31  Vroom  557 265 

McLean  y.  Brie  Railroad  Co 40  Vroom  57 570 

y.  Erie  Railroad  Co 41  Vroom  337 570 

McLorinan  y.  Ryno 20  Vroom  603 79 

McTague  y.  Sea  Isle  City  Building 

Association 28  Vroom  427 670 
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N. 

Naughton  v.  Elliott 2  Robb.  259 685 

Naumberg  v.  Young 15  Vroom  331 608 

Naylor  v.  Smith 34  Vroom  596 176 

Neafie    v.    Hoboken    Printing    and 

Publishing  Co 43  Vroom  340 565 

Newark    v.    North    Jersey    Street 

Railway  Co 44  Vroom  265 280 

Newark    v.    North    Jersey    Street 

Railway  Co 39  Vroom  486 418 

Newark  Passenger  Railway  Co.  v. 

Block 26  Vroom  605. .  .244,  634,  715,  892 

Newark  Railroad  Co.  v.  McCann. .  29  Vroom  642 860 

New  Brunswick  v.  Williamson ....   15  Vroom  165 151 

V.  Williamson 17  Vroom  204 151 

New    Brunswick    Steamboat,    &c., 

Co.  V.  Baldwin 2  Gr.  440. 727 

New  Jersey  Junction  Railroad  Co. 

V.  Jersey  City 34  Vroom  120 118 

New  Jersey  Railroad  and  Trans- 
portation Co.  V.  Hancock 6  Vroom  537 44 

Newport  Improvement  Co.  v.  Home 

Insurance  Co 163  N.  Y.  237 581 

New    York,    &c..    Railroad   Co.    v. 

Ball 24  Vroom  283 646 

Nicoulin  v.  Lowery 20  Vroom  391 354 

Nixon  V.  Ruple 1  Vroom  58 461 

Nolan   V.   Bridgeton   and   Millville 

Traction  Co 45  Vroom  559 244 

Norris  v.   Boston 7  How.  283 926 

North     Hudson    Railway    Co.     v. 

Flanagan   28  Vroom  696 493 

North  Penn  Iron  Co.  v.  Boyce 42  Vroom  434 729 

North    Ward    National    Bank    v. 

Newark 10  Vroom  380 409 

North     Ward  National     Bank     v. 

Newark 11  Vroom  558 409 

Norton  v.  Sewall 106  Mass.  143 759 

Norwich  University  v.  Denny 47  Vt.  13 442 


O'Brien  v.  American  Dredging  Co.,  24  Vroom  291 900 

O'Brien    v.     Boston    and    Albany 

Railroad  Co 138  Mass.  387 902 

O'Donnell  v.  Weiler 43  Vroom  142 225 

0*Hara  v.  Biscuit  Company 40  Vroom  198 511 

Oliver  v.  Phelps Spenc.  180 172,  684 

V.  Phelps 1  Zab.  597 172,  684 

V.  Shoemaker 35  Mich.  464 442 

O'Neill  V.  Supreme  Council  Ameri- 
can Legion  of  Honor 41  Vroom  410 185 
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Ormsby  v.  Webb 134  U.  S.  47 613 

O'Shaughnessy  v.  McLorinan 14  Vroom  410 79 

Owen  V.  Field 102  Mass.  103 215 


Pacific  Express  Co.  v.  Seibeit 142  U.  S.  339 157 

Pacific     Sheet     Metel     Works     v. 

Roeder 26  Wash.  183 81 

Packard  v.   Bergen  Neck   Railway 

Co 25  Vroom  553. G72 

Packet  Company  v.  Keokuk 95  U.  S.  80 437 

Page  et  al.  v.  Griffin 71  Mo.  App.  524 606 

Parks  V.  McClellan 15  Vroom  552 395 

Parsons  v.  Lloyd 3   Wils.    (Eng.  Com.   Pleas) 

341 297 

Partridge  v.  Woodland   Steamboat 

Co 37  Vroom  290 671 

Passaic  Water  Co.  v.  Paterson 27  Vroom  471 160 

Paterson  and  Hudson  River  Rail- 
road Co.  V.  Passaic 25  Vroom  340 178 

Patten  v.  Heustis 2  Dutcher  293 323 

Patterson  v.  State 19  Vroom  381 6 

V.  Tatum 3  Sawy.  164 536 

Paul  V.  Gloucester  County 21  Vroom  585 559 

Paulmier  v.  Erie  Railroad  Co 5  Vroom  151 861 

Pell  V.  Newark 11  Vroom  550 411 

Pennsylvania  Railroad  Co.  v.  Jer- 
sey City 18  Vroom  2»o 354 

Pennsylvania  Railroad  Co.  v.  Mat- 
thews     7  Vroom  531 244 

Pennsylvania  Railroad  Co.  v.  Page,  12  Vroom  183 671 

V.  Root,  24  Vroom  253 803 

Penoyer  v.  Watson 16  Johns.  100 885 

Pentz  v.  Simonson 2  Beas.  232 182 

Penwarden  v.  Roberts 51  L.  J.,  C.  L.  (N.  S.)   (Part 

2)    312 728 

People  V.  Decker 157  N.  Y.  193 488 

V.  Durston 119  N.  Y.  569 747 

V.  Heriihy 73  N.  Y.  Sup.  236 193 

V.  Heriihy 170  N.  Y.  584 193 

V.  Kemmler 119  N.  Y.  580 747 

V.  Meakim  et  al 133  N.  Y.  214 193 

V.  Porter 90  N.  Y.  68. 854 

People   V.    Superintendent   of    Re- 
formatory      148  111.  413 405 

People    V.    Superintendent    of    Re- 
formatory     36  N.  E.  Rep.  76 405 

People's  Bank  v.  Mitchell 73  N.  Y.  406 497 

Perrine  v.  Evans 6  Vroom  221 232 

V.  Hankinson 6  Halst.  181 323 

Petre  et  al.  v.  State 6  Vroom  64 672 

Phillips  V.  Jones 1  Ad.  &  E.  333 653 
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Phillipsburg  Bank  v.  Lackawanna 

Railroad  Co 3  Dutcher  206 232 

Picard    v.    Pullman    Sleeping   Car 

Co 117  U.  S.  34 920 

Pierce  v.  Keator 70  N.  Y.  419 215 

Pittinger's    Administrator    v.    Pit- 

tinger 2  Gr.  Ch.  156 675 

Pittsburg,  &c.,  Ry.  Co.  v.  Backus. .   154  U.  S.  421 128, 156 

Pittsburg  and   Southern   Coal   Co. 

V.  Bates 156  U.  S.  577 929 

Piver  V.  Pennsylvahia  Railroad  Co.,  45  Vroom  619 915 

Plainfield  v.  Watson 28  Vroom  525 248 

Planche  v.  Colburn  et  al 8  Bing.  14 652 

Plum  V.  Lugar 20  Vroom  557 22 

Post  V.  Pearsall 22  Wend.  425 214 


R.  V.  Young  &  Pitts 1  Burr.  556 192 

Race  V.  Easton  and  Amboy  Rail- 
road Co 33  Vroom  536 754 

Rader  v.  Township  of  Union 10  Vroom  509 854 

Rahway     Savings     Institution     v. 

Rahway    24  Vroom  48 151 

Railroad  Company  v.  Schutte 103  U.  S.  118 437 

Randebaugh  v.  Shelley 6  Ohio  St.  307 22 

Randolph  v.  Wood 20  Vroom  85 19 

V.  Wood 21  Vroom  175 19 

Rann  v.  Home  Insurance  Co 59  N.  Y.  387 581 

Read  v.  Abbott 16  Vroom  303 807 

Receivers   v.    Paterson    Gas   Light 

Co 3  Zab.  283 173 

Rede  v.  Farr 6  Mau.  &  Sel.  121 466 

Reed  v.  Rocap 4  ITalst.  347 250 

Reg.  V.  Gibson 8  East  107 202 

V.  Mulcahey L.  R..  3  H.  L.  306 620 

Rex  V.  Birmingham  and  Gloucester 

Railway  Co 3  Q.  B.  (Ad.  &  E.)  223 202 

Rex  V.  Taylor 5  Dowl.  &  Ry.  422 202 

V.  Wilkes 4  Burr.  2527 620 

Reynolds    v.     Merchants*    Woolen 

Co 168  Mass.  501 195 

Rice  V.  Gove 16  Pick.  158 99 

Richardson  v.  McGoldrick 43  Mich.  476 306 

Richmond,  F.  &  P.  R.   R.   Co.   v. 

Richmond  96  U.  S.  521 415 

Rindge  v.  Judson 24  N.  Y.  64 449 

Ritger  v.  Parker 8  Cush.  145 215 

Ritter  v.  Merceles 4  Zab.  627 165 

Roehers  v.  Remhoff 26  Vroom  475 683 

Roesel  v.  State 33  Vroom  216 67,  474 

V.  {state 33  Vroom  368 746 

Roessler  Chemical  Co.  v.  Doyle. ...   44  Vroom  521 871 
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Roller  V.  Kling 150  Ind.  159 613 

Rosenbaum  y.  United  States  Credit 

Co 35  Vi-oom  34 645 

Ross  V.  Freeholders  of  Essex 40  Vroom  291 378 

Ruckman  v.  Ransom 6  Vroom  565 536,  584 

Runyon    v.    Wilkinson,    Gaddis   & 

Co 28  Vroom  420 687 

Rusling  V.  Rnsling 9  Stew.  Eq.  603 612 

Rutherford  v.  Hudson  River  Trac- 
tion Co 44  Vroom  227 279 

Ryan  v.  Remmey 28  Vroom  4i4 654 

8. 

Salmon  v.  Libhy 219  111.  421 761 

Satterthwait  v.  Vreeland 48  How.  508 606 

Sawyer  v.  Cox 63  111.  130 728 

V.  Hoag 17  Wall.  610 174 

Schaft  V.  Phoenix  Mutual  Life  In- 
surance Co 67  N.  Y.  544 727 

Schierbaum  v.  Schemme 157  Mo.  1 613 

Schlapfer  v.  Town  of  Union 24  Vroom  67 178 

Schnur  v.  Citizens*  Traction  Co. . .   153  Pa.  St.  29 659 

Schomp  V.  Schenck 11  Vroom  195 829 

School  Trustees  v.  Bennett 3  Dutcher  513 545 

Schubert  v.  J.  R.  Clark  Co 49  Minn.  331 761 

Schwarz  v.  Regan 19  Dick.  Ch.  Rep.  139 183 

Scott  V.   Bergen  County  Traction 

Co 34  Vroom  407 645, 837 

Seabright  v.  Central  Railroad  Co. .  43  Vroom  8 867 

Seaman  v.  Camden 37  Vroom  516 178 

Sennott  v.  Swan 146  Mass.  489 402 

V.  Swan 16  N.  E.  Rep.  448 402 

Sensfelder  v.  Stokes 40  Vroom  86 226 

Shailer  v.  Bumstead  et  al 99  Mass.  112 612 

Shay    V.    Camden    and    Suburban 

Railway  Co 37  Vroom  334 635 

Shears  v.  Jacobs 35  L.  J..  C.  P.  (N.  S.)   (Part 

2)   241 728 

Sheets  v.  Connolly  Railway  Co 25  Vroom  518 493 

Sheridan  v.  Foley 29  Vroom  230 634 

Shirley  v.  Jacobs 4  Dowl.  136 696 

Shirly  v.  Wright 2  Ld.  Raym.  775 297 

Sibbald  v.  Bethlehem  Iron  Co 83  N.  Y.  378 607 

Sibley  v.  Carteret  Club 11  Vroom  295 168 

Siggins  V.  McGill 43  Vroom  263 103,  937 

V.  Thayer 43  Vroom  263 283 

Slachter  v.  Stokes 34  Vroom  138 321 

Slaytor-Jennings  Co.   v.    Specialty 

Paper  Box  Co 40  Vroom  214 406 

Smith  V.  CoUoty 40  Vroom  365 176,  555 

V.  Brie  Railroad  Co 38  Vroom  6oi5 237 

V.  German  Insurance  Co 107  Mich.  270 582 


Digitized  by  VjOOQ IC 


xxxviii  TABLE  OF  CASES  CITED.       [75  N.  J.  U 


Smith  V.  Howell 31  Vroom  384 151 

V.  Miller 20  Vroom  521 466 

V.  Minor Coxe  19 203 

V.  Montgomery 3  Tex.  199 885 

V.  Regan 25  Vroom  167 611 

V.  Smith 62  111.  493 428 

V.  Turner 7  How.  283 926 

Smock  V.  Throckmorton 3  Halst.  216 906 

Snedeker  v.  Everingham 3  Dutcher  143 693 

Snyder  v.   Commercial   Union   As- 
surance Co 38  Vroom  626 686 

Somers  v.  Wescoat 37  Vroom  551 683 

Sooy  V.  State 12  Vroom  394 261 

South  Brunswick  v.  Cranbury 23  Vroom  298 247,  250 

Spencer  v.  Haines 45  Vroom  13 900 

Spiers  v.  Houston 4  Bligh  (N.  S.)  515 885 

Spotteswood  V.  Morris  and   Essex 

Railroad  Co 32  Vroom  322 342 

Stafford  v.  Little Barnes  Notes  257 692 

State  V.  Anderson 11  Vroom  224 511 

V.  Atlantic  Highlands 21  Vroom  457 20 

V.  Barker 39  Vroom  19 8 

V.  Bayonne 6  Vroom  335 469 

V.  Berry 2  Harr.  80 44 

V.  Betts 4  Zab.  555 339 

V.  Bindemagle 32  Vroom  259 819 

V.  Bonofiglio 38  Vroom  239 819 

V.  Boon 44  Mo.  254 885 

V.  Brady 42  Vroom  360 363 

V.  Branin 3  Zab.  484 43 

V.  City  of  Elizabeth 4  Dutcher  103 339 

V.  Cracker 36  Vroom  410 485 

V.  Crowell 4  Halst.  390 27 

V.  Crowley 10  Vroom  2<>^ 378 

V.  Donnelly 2  Dutcher  601 819 

V.  Donnelly 2  Dutcher  463 819 

V.  Elizabeth 11  Vroom  278 854 

V.  Engle 5  Vroom  425 932 

V.  Fox 4  Halst.  244 620 

V.  Gardner 1  Zab.  557 44 

V.  Gaunt 21  Vroom  490 203 

V.  Gray 8  Vroom  368 402 

V.  Harris 2  Halst.  361 620 

V.  Hendrick 41  Vroom  41 474 

V.  Hernia 39  Vroom  Lc>9 474 

V.  Hoffman 42  Vroom  285 3,  504 

V.  Holliday 3  Halst.  205 317 

V.  Hull 1  Dutcher  561 81 

V.  Hummer 44  Vroom  714 8,  489 

V.  Jaggers 42  Vroom  281 8 

V.  Jones 4  Halst.  357 621 

V.  Lang 46  Vroom  1 474.  505 
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State  V.  Lyons 41  Vroom  635 484,  810 

V.  MacQueen 40  Vroom  522 622 

V.  Mansfield 3  Zab.  510 114 

V.  Monich 45  Vroom  522 744 

V.  Newark 1  Dutcher  399 444, 451 

V.  Norton 3  Zab.  33 191 

V.  Quaife 3  Zab.  89 417 

V.  Rachman 39  Vroom  120 622 

V.  Rahway 4  Vroom  110 317 

V.  Roe 2  Dutcher  215 200 

V.  Runyon 12  Vroom  98 461 

V.  Shutts 40  Vroom  206 474 

V.  Startup 10  Vroom  423 191,  248 

V.  Stephens. 63  Ind.  542 203 

V.  ToUa 43  Vroom  515 485 

V.  Tolla 44  Vroom  249 746 

V.  Valentina 42  Vroom  552 742 

V.  Young 38  Vroom  223 484 

V.  Young 40  Vroom  i>i)2 193 

State,  &e.,  v.  Haight 6  Vroom  40 114 

State,  Camden  and  Amboy  Rail- 
road and  Traction  Co.  v.  Wood- 
ruff     7  Vroom  94 339 

State,  ex  rel.  Mitchell,  v.  Tolan. . .  4  Vroom  195 200 

State,   Gregory,  Taylor,  v.   Jersey 

City 5  Vroom  390 445 

State,  Hoey,  prosecutor,  v.  Lewis, 

Collector 10  Vroom  501 692 

State,     Lehigh     and     Wilkesbarre 

Coal  Co.,  prosecutors,  v.  Carri- 

gan.  Collector 10  Vroom  35 933 

Steamship    Company    v.    Ingebreg- 

sten 28  Vroom  400 702,  875 

Stedman  et  al.  v.  Richardson 100  Ky.  79 607 

Steelman  v.  Vickers 22  Vroom  180 20 

Steffens  v.  Earle 11  Vroom  128 74 

Stein  V.  Goodenough 40  Vroom  635 751 

Stewart  v.  Harvard  College 12  Allen  (Mass.)  58 937 

Stokes  V.  Hardy 45  Vroom  851 79 

Stone  V.  Hill 45  Conn.  47 243 

Stout  V.  Glen  Ridge 30  Vroom  201 411 

V.  Leonard 8  Vroom  492 686 

Stowell  V.  Eldred 39  Wis.  614 441 

Strange  v.  Lee 3  East  484 885 

Stratton  v.  Collins 14  Vroom  562 146 

Strong  V.  Gaskill 24  Vroom  665 724 

V.  Mundy 7  Dick.  Ch.  Rep.  ^33 829 

Stroud  y.  Consumers'  Water  Co.. .  27  Vroom  422 445 

Stryker  v.  Merseles 4  Zab.  542 165 

V.  Vanderbilt 1  Dutcher  482 670 

Stuart  V.  News  Publishing  Co 38  Vroom  317 567 

Styles  V.  Long  Company 38  Vroom  413 755 


Digitized  by  VjOOQ IC 


xl  TABLE  OF  CASES  CITED.       [75  N.  J.  L. 


Styles  V.  Long  Company 41  Vroom  301 755 

Suburban   Land   Improvement   Co. 

V.   Vailsburgh 39  Vroom  311 686 

Sugden  v.  Lord  St.  Leonards. L.  R.,  1  Pro.  Div.  154 612 

Sullivan  v.  Barry 17  Vroom  1 182 

V.  Barry 18  Vroom  339 182 

V.  Tioga  Railroad  Co 112  N.  Y.  643 860 

Sumner  v.  Dalton 58  N.  H.  295 728 

Swanson  v.  Central  Railroad  Co. .  34  Vroom  605 492 


Taussig  V.  kied 145  111.  488 449 

Taylor  v.  Vanderveer 4  Harr.  22 244 

Taylor  Provision  Co.  v.  Adams  Ex- 
press Co 43  Vroom  220 176 

Telfer  v.  Northern  Railroad  Co 1  Vroom  188 712 

Temperance    Hall    Association    of 

Trenton  v.  Giles 4  Vroom  260 915 

Ten  Eyck  v.  Saville 19  Dick.  Ch.  Rep.  611 183 

Terre  Haute  Railway  Co.  v.  Buck. .  96  Ind.  346 860 

Texas  and  Pacific  Railroad  Co.  v. 

Abilene  Cotton  Oil  Co 204  U.  S.  426 882 

The  Steamer  Harrisburg 119  U.  S.  199 267 

Thomas  v.  Hamilton 101  Mich.  387 333 

v.  Hamilton 59  N.  W.  Rep.  658 333 

V.  Winchester 6  N.  Y.  397 756 

Thompson  v.  Bowne 10  Vroom  2 751 

Thome  v.  Mosher 5  C.  B.  Gr.  257. 675 

Tippett  V.  McGrath,  Collector 41  Vroom  110 379 

V.  McGrath,  Collector 42  Vroom  338 379 

Titus  et  al.  v.  Cairo  and   Fulton 

Railroad  Co 17  Vroom  393 685 

Tompkins  v.  Machine  Company.. . .  41  Vroom  330 309 

Traction  Company  v.  Elizabeth 29  Vroom  619 351 

Traction    Company    v.    Heitman*s 

Administrator 32  Vroom  682 659 

Traction  Company  v.  Scott 29  Vroom  682 244,  634 

Trenton    Banking    Co.    v.    Haver- 
stick  6  Halst.  171 727 

Trenton    Horse    Railroad    Co.    v. 

Trenton 24  Vroom  132 304, 351 

Trenton  Passenger  Railway  Co.  v. 

Cooper 31  Vroom  219 034 

Trent  Tile  Co.  v.   Fort  Dearborn 

National  Bank 25  Vroom  33 684 

Trent  Tile  Co.  v.  Fort  Dearborn 

National  Bank 25  Vroom  599 684 

Tresch  v.  Wirt«. 7  Stew.  Eq.  124 640 

Trumbull  v.  Elizabeth 10  Vroom  249 417 

Tuckerton   Railroad    Co.    v.    State 

Board  of  Assessors 46  Vroom  157 737 
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Tully  V.  Fitchburg  Railroad  Co. . .   134  Mass.  499 710 

Turner  v.  Wells 38  Vroom  572 176 

V.  Wells. 35  Vroom  269 696 

U. 

United  New  Jersey  Railroad  Co.  v. 
Jersey  City 26  Vroom  129. .  .113,  336,  388,  392 

United  New  Jersey  Railroad  Co.  v. 
Jersey  City 28  Vroom  563 336 

United  Railroad  and  Canal  Co.  v. 
Commissioner  of  Railroad  Tax- 
ation    8  Vroom  240 43 

United  States  v.  Gale 109  U.  S.  68 509 

United  States  v.  Marchant  &  Col- 
son  12  Wheat.  480 623,  811 

United  States  Bank  v.  Smith 11  Wheat.  171 268 


Vallaster  v.  Atlantic  City  Railway 

Co 43  Vroom  334 278 

Van  Alstyne  v.   Franklin  Council, 

&c 40  Vroom  672 550,  684 

Van  Alstyne  v.   Franklin  Council, 

&c 40  Vroom  15 684 

Vanatta    v.    New    Jersey    Mutual 

Life  Insurance  Co 4  Stew.  Eq.  15 174 

Van    Blarcom,    Administrator,    v. 

Central  Railroad  Co 44  Vroom  540 902 

Van    Blarcom,    Administrator,    v. 

Central  Railroad  Co 43  Vroom  33 902 

Vanderveer  v.  McMackin 1  Halst.  213 324 

Van  Hatton  v.  Morse 2  Ld.  Raym.  787 695 

Van  Marter  v.  Lucas 35  Vroom  182 760 

V.  Lucas 36  Vroom  311 769 

Van  Ness  v.  Harrison 2  Penn.  ♦632 297 

Van  Riper  v.  Parsons 11  Vroom  1 20 

Vantilburgh  v.  Shann 4  Zab.  740 461 

Van  Valkenburgh   v.   City  of  Mil- 
waukee     43  Wis.  574 437 

Van  Vechten  v.  McGuire 41  Vroom  657 683 
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CASES  DETERMINED 


IK  THE 


SUPREME  COURT  OF  JUDICATURE 

OP  THB 

STATE  OF    NEW  JERSEY. 

JUNE   TERM,   1907. 

THE  STATE  v.  FREDERICK  LANG. 
Argued  February  20,  1907— Decided  June  10,  1907. 

1.  The  improper  composition  of  a  grand  jury  does  not  constitute 
a  jrround  for  a  plea  in  abatement.  The  remedy  in  such  a  case 
is  to  challenge,  before  indictment  found,  or  to  move  to  quash 
afterward. 

2.  The  provision  of  our  Criminal  Procedure  act  which  requires  a 
challenge  to  a  grand  juror,  based  upon  his  having  passed  the 
age  limit,  to  be  interposed,  before  he  is  sworn,  and  so  denies  to  a 
person  charged  with  the  commission  of  a  criminal  offence,  com- 
mitted after  the  organization  of  the  grand  jury,  the  right  to 
interpose  a  challenge  on  that  account,  does  not  deprive  such 
person  of  the  equal  protection  of  the  laws  guaranteed  by  the 
fourteenth  amendment  of  the  federal  constitution. 

3.  The  fact  that  a  juror  who  is  drawn  in  a  criminal  case  is  a  mem- 
ber of  the  national  guard  of  the  state,  and  that  his  regiment  is 
on  duty  at  the  state  camp,  justifies  the  trial  court  in  excusing 
him  from  service. 

4.  In  summing  up  to  the  jury,  so  long  as  counsel  confines  himself 
to  the  evidence,  what  is  said  by  him  in  its  discussion  by  way  of 
comment,  denunciation  or  appeal,  affords  no  ground  of  exception. 
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On  error  to  Middlesex  Oyer  and  Terminer. 

Before  Gu'i^orERE,  Chief  Justice,  and  Justices  Garret- 
son  and  Reed. 

For  the  plaintiff  in  error,  Alan  H.  Strong. 

For  the  state,  George  Berdine,  prosecutor  of  the  pleas. 

The  opinion  of  the  court  was  delivered  by 

GuMJfERE,  Chief  Justice.  The  plaintiff  in  error  was 
tried  and  convicted  in  the  Middlesex  Oyer  and  Terminer  upon 
an  indictment  charging  him  with  the  murder  of  one  Katie 
Gordon,  and  the  jury,  by  its  verdict,  fixed  the  grade  of  his 
crime  as  murder  in  the  first  degree.  The  entire  record  of 
the  proceedings  had  at  the  trial  has  been  returned  with  the 
writ,  as  provided  by  the  one  hundred  and  thirty-sixth  section 
of  the  Criminal  Procedure  act  of  1898. 

The  first  and  second  causes  of  reversal  challenge  the  cor- 
rectness of  the  ruling  of  the  trial  court  in  sustaining  a  de- 
murrer to  a  plea  in  abatement  filed  by  the  defendant,  and  in 
overruling  a  motion  to  quash  the  indictment.  Both  the  plea 
and  Uie  motion  were  rested  upon  the  same  proposition,  viz., 
that  the  indictment  was  not  found  by  a  lawfully-constituted 
grand  jury,  because  two  of  the  members  of  that  body  were 
over  sixty- five  years  of  age.  By  the  provision  of  our  statute 
which  prescribes  the  qualifications  of  grand  jurors,  it  is  en- 
acted that  "Every  person  summoned  as  a  grand  juror  in  any 
court  of  this  state  *  *  *  shall  be  a  citizen  of  this  state, 
and  resident  within  the  county  from  which  he  shall  be  taken, 
and  above  the  age  of  twenty-one  and  under  the  age  of  sixty- 
five  years;  and  if  any  person  who  is  not  so  qualified  shall  be 
summoned  as  a  grand  juror  *  *  *  it  shall  be  good  cause 
of  challenge  to  any  such  juror;  *  *  *  provided,  that  no 
exception  to  any  such  juror  on  account  of  his  citizenship  or 
age  *  *  *  shall  be  allowed  after  he  has  been  sworn  or 
affirmed."  Oen,  Stat.,  p.  1853,  §  6.  It  appears  upon  the  face 
of  the  indictment  that  the  crime  charged  against  the  defend- 
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ant  was  committed  by  him  while  the  grand  inquest  was  in 
session.  He  was,  therefore,  debarred  by  the  statute  from 
interposing  a  challenge  to  any  of  its  members  on  account  of 
age,  and  the  basis  of  his  plea  in  abatement,  and  of  his  mo- 
tion to  quash,  is  that  the  deprivation  of  this  right — which  is 
afforded  to  all  persons  who  are  charged  with  violations  of  the 
criminal  law  which  have  occurred  prior  to  the  impaneling  of 
the  grand  jury — is  a  denial  of  that  equal  protection  of  the 
laws  which  is  guaranteed  to  every  person  by  the  fourteenth 
amendment  to  the  federal  constitution. 

It  is  settled  in  this  state  that  the  improper  composition  of 
a  grand  jury  will  not  constitute  a  ground  for  a  plea  in  abate- 
ment. The  remedy  in  such  case  is  to  challenge  before  indict- 
ment found,  or  to  move  to  quash  afterward.  Oibbs  and  Stan- 
ton V.  State,  16  Vroom  379;  S.  C,  on  error,  17  Id.  353.  And 
where  the  defendant  has  had  an  opportunity  to  challenge  a 
grand  juror  before  he  is  sworn,  and  has  n^lected  to  avail  him- 
self of  it,  he  cannot  afterward  take  advantage  of  the  lack  of 
qualification  of  such  grand  juror  by  a  motion  to  quash  the 
indictment.  State  v.  H  off  man,  43  Id.  285.  The  ruling  of 
the  trial  court,  therefore,  sustaining  the  demurrer  to  the  plea 
in  abatement  was  proper,  under  the  cases  cited,  for  the  reason 
that  the  defendant  was  not  entitled  to  question  the  legality  of 
the  grand  jury  by  such  a  plea.  But,  as  he  had  been  afforded 
no  opportunity  to  interpose  a  challenge  to  either  of  the  mem- 
\yeTS  of  that  body  who  were  over  the  age  of  sixty-five  years,  he 
was  entitled  to  attack  the  legality  of  that  body  by  a  motion 
to  quash,  and  the  determination  of  the  propriety  of  the  action 
of  the  trial  court  in  overruling  that  motion  requires  a  con- 
sideration of  the  meritorious  question  presented  thereby. 

The  proposition  that  the  cited  provision  of  our  Jury  act  is 
violative  of  the  fourteenth  amendment  of  the  federal  consti- 
tution, because  it  does  not  afford  to  all  persons  charged  with 
crime  equal  protection,  seems  to  us  to  be  unsound.  The  rea- 
son why  the  legislature  has  seen  fit  to  confer  upon  a  person 
who  is  charged  with  a  criminal  offence,  the  privilege  of  chal- 
lenging a  grand  juror  who  is  over  sixty-five  years  of  age,  pro- 
vided the  challenge  is  interposed  before  the  grand  juror  is 
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sworn,  is  not  easy  to  understand.  It  is  plain,  however,  that 
it  was  not  for  the  purpose  of  protecting  the  alleged  criminal 
against  an  unfounded  indictment,  for  the  legislature,  by  pro- 
viding that,  after  such  grand  juror  is  sworn,  he  shall  be  as 
fully  qualified  to  serve  as  if  he  had  been  under  the  stated  age, 
has  recognized  that  advancing  years  is  no  ground  for  imputing 
lack  of  impartiality  to  a  citizen  who  is  drawn  for  grand  jury 
service.  We  are  not  able  to  perceive,  nor  has  counsel  pointed 
out  to  us,  how  the  privilege  of  interposing  a  challenge  on 
such  a  ground  affords  any  '^protection,*^  within  the  meaning 
of  the  federal  constitution,  to  a  person  charged  with  crime. 
But,  assuming  that  some  benefit  is  conferred  by  the  privilege 
to  those  persons  whose  alleged  violations  have  antedated  the 
impaneling  of  the  grand  jury,  and  that  the  benefit  is  not 
shared  in  by  those  who  are  charged  with  having  committed 
crimes  while  the  grand  jury  is  in  session,  the  fact  that  the 
latter  class  are  not  permitted  to  share  in  the  benefit  does  not 
constitute  a  violation  of  the  equal  protection  clause  of  the 
fourteenth  amendment.  As  was  declared  by  the  Supreme 
Court  of  the  United  States,  in  Hayes  v.  Missouri,  120  J7.  S. 
68,  that  provision  "does  not  prohibit  legislation  which  is  lim- 
ited either  in  the  objects  to  which  it  is  directed,  or  by  the 
territory  within  which  it  is  to  operate.  It  merely  requires 
that  all  persons  subjected  to  such  legislation  shall  be  treated 
alike,  under  like  circumstances  and  conditions,  both  in  the 
privileges  conferred  and  in  the  liabilities  imposed.*^  It  was 
this  view  of  the  scope  of  the  provision  which  led  the  same 
tribunal,  in  the  case  of  Missouri  v.  Lewis,  101  Id,  22,  to  hold 
that  it  was  not  violated  by  a  statute  which  permitted  an  ap- 
peal from  the  final  judgment  of  certain  of  the  Circuit  Courts 
of  the  State  of  Missouri,  and  denied  it  as  to  judgments  ren- 
dered by  others  of  such  courts,  and  which  led  to  the  con- 
clusion in  Brown  v.  New  Jersey,  175  Id.  172,  that  the  amend- 
ment did  not  prohibit  a  state  from  enacting  that  in  a  criminal 
trial  had  before  a  struck  jury  the  defendant  should  be  entitled 
to  only  five  peremptory  challenges,  although  ordinarily  on  the 
trial  of  indictments  the  right  to  twenty  peremptory  challenges  * 
was  given.     Our  act  prescribing  the  qualification  of  grand 
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jurors  treats  alike  all  persons  charged  with  crime,  under  like 
circumstances  and  conditions.  The  province  of  the  grand 
jury  is  to  make  diligent  inquiry  concerning  all  alleged  viola- 
tions of  the  criminal  law,  not  only  those  which  have  occurred 
before  its  organization,  but  those  which  have  occurred  during 
its  session.  All  persons  who  have  been  charged  with  violating 
the  law  prior  to  the  organization  of  the  grand  jury,  are 
granted  the  privilege  of  challenging  a  grand  juror,  who  is 
over  sixty-five  years  of  age ;  the  privilege  is  denied  to  ail  per- 
sons who  are  charged  with  having  committed  a  crime  during 
the  sitting  of  the  grand  jury.  The  defendant  in  error  was 
not  denied  the  equal  protection  of  the  laws  in  not  being  af- 
forded an  opportunity  to  challenge  the  two  members  of  the 
grand  jury  referred  to  in  his  motion  to  quash,  and  the  trial 
court,  therefore,  was  guilty  of  no  error  in  overruling  that 
motion. 

But  if  our  consideration  of  the  question  had  led  us  to  the 
conclusion  that  the  criticism  upon  the  indictment  was  well 
founded,  and  that  there  was  error  in  the  refusal  to  quash,  we, 
nevertheless,  would  not  be  justified  in  reversing  this  judgment 
on  that  account.  In  the  case  of  Oibbs  and  Stanton  v.  State, 
supra,  where  the  defendants  sought  to  reverse  a  conviction 
upon  a  similar  ground,  this  court — ^after  pointing  out  that, 
under  the  legal  system  which  has  prevailed  in  this  state  since 
the  enactment  of  the  eighty-ninth  section  of  the  Criminal 
Procedure  act,  in  the  year  1855,  no  error,  either  of  substance 
or  form,  will  work  the  reversal  of  a  criminal  judgment,  unless 
it  is  of  such  a  nature  that  it  either  did,  or  might  have,  preju- 
diced the  defendant  on  the  trial  of  the  cause — sustained  the 
judgment  then  under  review,  on  the  ground  that,  as  the  con- 
viction of  the  defendants  was  upon  their  own  confession,  it 
was  undeniable  that  the  alleged  imperfections  in  the  prelim- 
inary proceedings  could  not  have  prejudiced  them  upon  their 
trial.  The  section  of  the  act  of  1855  referred  to  in  the  cited 
case  is  to  the  effect  that  no  judgment  given  upon  any  indict- 
ment shall  be  reversed  '^for  any  error  except  such  as  shall,  or 
may,  have  prejudiced  the  defendant  in  maintaining  his  de- 
fence upon  the  merits."  .  The  one  hundred  and  thirty-sixth 
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section  of  the  Criminal  Procedure  act  of  1898,  under  which 
the  present  review  is  had,  contains  precisely  the  same  pro- 
vision as  the  act  of  1855,  and  the  question  is,  therefore,  pre- 
sented for  determination,  whether  the  imperfections  in  the 
preliminary  proceedings  could  have  prejudiced  the  defendant 
in  maintaining  his  defence  upon  the  merits.  The  verdict  of 
the  jury  declaring  the  guilt  of  the  defendant  is  as  decisive  of 
the  truth  of  that  fact,  when  based  upon  a  consideration  of  all 
the  proofs  submitted,  as  when  based  upon  the  admission  of 
the  defendant  himself.  That  being  so  (to  repeat  the  declara- 
tion in  Gibbs  and  Stanton  v.  State),  ^It  is  consequently  un- 
deniable that  the  alleged  imperfections  in  the  preliminary 
proceedings  coidd  not  have  prejudiced  the  defendant  upon 
his  trial." 

The  next  ground  of  reversal  attacks  the  action  of  the  trial 
court  in  excusing  one  Charles  Jackson  from  service  as  a  juror. 
It  appeared,  from  the  examination  of  the  juror  on  his  voir 
dire,  that  he  was  a  member  of  the  national  guard  of  the  state, 
and  that  his  regiment  was  then  in  camp  at  the  state  camp 
grounds  at  Sea  Girt.  Upon  this  fact  appearing  he  was  ex- 
cused from  service  by  the  court  of  its  own  motion.  That  the 
trial  court  has  power  to  discharge  a  juror  who  is  drawn  in  a 
criminal  case,  provided  reasonable  cause  exists  for  such  judi- 
cial action,  is  fully  settled  in  this  state.  Patterson  v.  State, 
19  Vroom  381 ;  Aaronson  v.  State,  27  Id,  9.  Counsel  urges 
before  us  that  in  the  present  case  no  reasonable  cause  existed 
for  excusing  the  juror,  and  that  therefore  the  action  of  the 
court  was  not  justified  under  the  oases  cited.  Matters  of  this 
kind  arising  during  the  course  of  the  trial  must,  necessarily, 
be  left  largely  to  the  discretion  of  the  trial  judge,  and,  unless 
it  be  made  plain  that  he  has  abused  his  discretion,  and  that 
the  defendant  may  have  suffered  injury  thereby,  the  propriety 
of  his  action  cannot  be  challenged  upon  review.  In  the 
present  case  not  only  was  there  no  abuse  of  judicial  discretion^ 
but,  on  the  contrary,  the  excusing  of  the  juror  from  service 
was  eminently  proper  under  the  conditions  disclosed. 

The  next  cause  of  reversal  is  directed  at  the  instruction  of 
the  court  to  the  jury  as  to  the  constituents  of  the  crime  of 
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murder  of  the  first  degree,  the  contention  being  that  there 
was  error  in  what  was  said  to  the  jury  upon  the  subject  of 
deliberation  and  premeditation.  The  court  charged  as  fol- 
lows :  "Murder  in  the  first  degree  consists  in  the  taking  of  a 
human  life  with  intent  to  kill,  and  that  intent  must  be  exe- 
cuted with  deliberation  and  premeditation;  it  is  not  neces- 
sary that  that  deliberation  and  premeditation  should  continue 
for  an  hour,  or  even  for  a  minute;  it  is  enough  that  the 
design  to  kill  be  fully  formed  and  purposely  executed.  You 
will  see  therefore  that  the  two  important  elements  necessary 
to  constitute  the  crime  of  murder  in  the  first  degree  are  an 
intent  to  kill,  and  the  execution  of  that  intent  with  delibera- 
tion and  premeditation.  I  do  not  know  that  I  can  define 
those  words  better  than  they  define  themselves.  Deliberation 
and  premeditation  imply  a  weighing  of  the  matter  and  a  fore- 
thought with  regard  to  the  matter,  but,  as  I  have  stated,  that 
weighing  of  the  matter,  and  that  forethought,  need  not  be 
for  an  hour,  or  even  for  a  minute."  The  ground  of  objection 
to  this  instruction  is  that  the  court,  by  declaring  that  "it  is 
enough  that  the  design  to  kill  be  fully  formed  and  purposely 
executed,"  eliminated  the  necessity  for  deliberation,  notwith- 
standing the  fact  that  the  court  had  previously  instructed 
the  jury  that,  in  order  to  constitute  the  crime  of  murder  in 
the  first  degree,  the  intent  to  take  life  must  be  executed  with 
deliberation  and  premeditation.  It  is  enough,  in  disposing 
of  this  attack  upon  the  charge,  to  say  that  the  definition  com- 
plained of  has  received  the  approval,  not  only  of  this  court, 
but  of  the  Court  of  Errors  and  Appeals,  in  every  case  in  which 
it  has  been  submitted  for  consideration  since  the  decision  in 
Donnelly  v.  State;  2  Butcher  601,  and  that  it  is  no  longer 
properly  open  to  criticism. 

The  next  cause  of  reversal  is  directed  at  an  alleged  error 
of  the  trial  court  in  refusing  to  stop  the  prosecutor  of  the 
pleas,  in  his  summing  up  to  the  jury,  upon  the  application  of 
the  defendant.  The  language  complained  of  was  that  the 
defendant  was  "a  monster  in  his  passions,  licentious  in  his 
desires,  beastly  in  his  love,  brutal  when  thwarted  and  cowardly 
when  caught."    The  evidence  submitted  to  the  jury  showed 
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that  the  defendant  was  the  uncle  of  the  girl  whom  he  killed, 
a  brother  of  her  mother;  it  was  fairly  to  be  inferred  from  the 
proofs  that  he  desired  to  marry  her,  notwithstanding  the  fact 
that  a  marriage  between  them  would  have  been  incestuous, 
and  that  if  this  could  not  be  accomplished  he  desired  to  have 
her  submit  herself  to  his  embraces,  without  the  sanction  of  a 
marriage  ceremony.  The  proofs  also  fairly  support  the  infer- 
ence that  he  killed  her  because  she  refused  to  submit  herself 
to  his  wishes.  In  view  of  these  facts,  it  seems  to  us  that  the 
prosecutor  was  within  his  privilege  in  making  the  statement 
which  was  objected  to.  It  is  necessary  for  the  proper  admin- 
istration of  justice  that,  in  the  summing  up  to  the  jury,  coun- 
sel shall  be  given  the  widest  latitude  within  the  four  comers 
of  the  evidence,  and,  so  long  as  he  confines  himself  to  the  evi- 
dence, what  is  said  by  him  in  its  discussion,  by  way  of  com- 
ment, denunciation  or  appeal,  aflfords  no  ground  of  exception. 
State  V.  Barker,  39  Vroom  19. 

The  last  cause  for  reversal  assigned  is  that  the  verdict  is 
not  sustained  by  the  evidence.  A  reference  to  the  decision  of 
the  Court  of  Errors  and  Appeals,  in  the  case  of  State  v. 
Joggers,  42  Vroom  381,  is  all  that  is  necessary  for  the  dispo- 
sition of  this  point.  It  is  there  pointed  out  that  under  the 
one  hundred  and  thirty-sixth  section  of  the  Criminal  Pro- 
cedure act,  as  originally  passed  in  1894,  the  court  of  review 
was  required  to  examine  the  evidence  for  the  purpose  of  de- 
termining whether  or  not  it  justified  the  verdict  of  the  jury, 
but  that  since  the  amendment  of  that  section  by  the  revision 
of  1898  that  duty  was  no  longer  required  of  the  reviewing 
tribunal.  It  is  contended  by  counsel,  in  his  argument,  that 
the  certification  by  the  trial  judge  of  the  entire  record  of  the 
proceedings  had  upon  the  trial  is  practically  the  same  as  if 
this  court  had  issued  its  certiorari  to  the  Oyer  and  Terminer 
to  send  up  the  evidence  in  the  cause.  He  refers  to  a  sugges- 
tion to  that  effect  made  by  the  court  in  State  v.  Hummer, 
44  Vroom  711,  and  the  argument  based  upon  this  sugges- 
tion is  that  the  court,  having  before  it  the  evidence,  ought  to 
examine  it  for  the  purpose  of  determining  whether  it  justifies 
the  verdict  of  the  jury.    It  seems  to  us,  however,  that  the  cer- 
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tification  of  the  proceedings  before  it,  made  by  the  Oyer,  can- 
not be  treated  as  a  writ  of  certiorari.  To  so  hold  would  be  to 
declare  that  the  l^islature  could  confer  the  certiorari  power 
npon  the  Court  of  Oyer  and  Terminer,  or,  rather,  upon  a  con- 
victed defendant,  for  the  certification  provided  by  the  statute 
is  not  left  to  the  discretion  of  the  court  which  makes  it,  but 
to  the  defendant  who  sues  out  the  writ  of  error  to  review  the 
judgment  against  him. 

We  conclude,  upon  an  examination  of  all  the  matters  pre- 
sented to  us  on  the  reasons  for  reversal  and  by  the  assignments 
of  error,  that  the  conviction  under  review  should  be  aflBrmed. 


THE  BOARD  OF  CHOSEN  FREEHOLDERS  OF  HUDSON 
COUNTY  V.  JOHN  C.  KAISER. 

Submitted  March  23,  1907— Decided  March  2,  1908. 

1.  The  annua]  salary  provided  by  chapter  6  of  the  laws  of  1005 
furnishes  the  only  compensation  to  which  the  sheriff  of  a  county 
of  the  first  class  is  entitled  as  keeper  of  the  common  jail. 

2.  Moneys  received  by  such  sheriff  out  of  the  county  treasury  for 
the  policing  of  the  jail  and  the  victualing  of  prisoners,  and  for 
the  care  and  comfort  of  detained  witnesses,  and  moneys  received 
by  him  from  the  general  government  for  the  care  and  victualing 
of  federal  prisoners,  in  excess  of  what  is  actually  expended  by 
him  for  those  purposes,  must  be  turned  over  by  him  to  the  county 
authorities,  and  an  action  will  lie  against  him  by  the  county  for 
the  recovery  of  such  excess. 


On  demurrer  to  declaration. 

Before  Gummere,  Chief  Justice,  and  Justice  Reed. 

For  the  demurrant,  Marshall  W.  Van  Winkle  and  Maxi- 
milian  T,  Rosenberg. 

For  the  plaintiff,  John  Griffin. 
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The  opiniom  of  the  court  was  delivered  by 

GuMMEHB,  Chief  Justice.  The  declaration  contains  four 
counts.  The  averments  of  the  first  count  are  that  the  defend- 
ant is  the  sheriff  of  Hudson  county,  and  that  he  is,  by  virtue 
of  his  office,  the  keeper  of  the  common  jail  of  that  county; 
that,  as  such  keejier,  he  has  received,  each  month  during  his 
term  of  office,  state-d  sums  of  money  out  of  the  county  treasury 
for  the  maintenance  of  the  jail  and  the  victualing  of  the 
prisoners  confined  therein ;  that  the  sums  so  received  by  him 
have  exceeded  each  month  the  cost  of  maintaining  the  jail 
and  feeding  the  prisoners  by  about  $1,500;  that  such  excess 
is  the  property  of  the  county,  and  not  of  the  defendant,  and 
that  it  is  the  duty  of  the  latter  to  return  it  into  the  county 
treasury;  that  demand  has  been  made  upon  him  by  the 
plaintiff  for  the  return  of  these  moneys,  and  that  he  has 
refused  to  comply  with  such  demand.  The  second  count  is 
similar  to  the  first,  except  that  the  moneys  sought  to  be  recov- 
ered were  paid  to  the  sheriff  by  the  county  to  enable  him  to 
make  comfortable  provision  for  persons  committed  to  the 
county  jail  for  the  purpose  of  insuring  their  attendance  as 
witnesses  upon  the  trial  of  criminal  cases.  The  third  count 
seeks  to  recover  fees  paid  to  the  sheriff  by  the  federal  govern- 
ment for  the  custody  and  victualing  of  persons  confined  in  the 
jail,  either  as  prisoners  or  witnesses,  by  a  warrant  or  com- 
mitment of  a  United  States  court.  The  fourth  count  is  an 
omnibus  one,  embracing  in  general  averments,  the  specific 
causes  of  action  set  out  in  those  which  precede  it.  The  de- 
fendant demurs  to  the  several  counts  of  the  declaration,  and 
the  principal  question  raised  by  his  specification  of  causes  is 
to  what  extent,  if  at  all,  his  right  to  special  compensation  as 
keeper  of  the  common  jail  of  the  county  is  affected  by  chapter 
()  of  the  laws  of  1905,  entitled  "An  act  respecting  sheriffs  in 
counties  of  the  first  class  in  this  state,  and  providing  salaries 
for  such  officers,  and  respecting  the  fees  and  duties  of  such 
sheriffs."    Pamph,  L.  1905,  /?.  18. 

The  first  section  of  the  act  referred  to  provides  that  "the 
fees,  costs,  allowances,  percentages,  and  all  other  perquisites 
and  emoluments  of  whatever  kind,  which  by  law  the  sheriffs 
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in  counties  of  the  first  class  in  this  state  may  receive  for  any 
official  acts  or  services  rendered  by  such  sheriflfs,  or  by  any 
deputies,  assistants,  or  other  person  in  their  office  or  employ- 
ment, for  any  acts  done  or  services  rendered  in  connection 
with  said  office  of  sherifE  *  *  *  phall  be  accounted  for  by 
said  sheriffs  and  paid  over  as  such  in  manner  hereinafter 
provided.''  The  second  section  provides  that  "the  said  sheriffs 
shall  respectively,  *  *  *  on  or  before  the  fifteenth  day  of 
each  month,  make  a  full  and  itemized  statement,  and  return, 
verified  by  oath,  to  the  county  collectors  of  their  several  coun- 
ties, of  the  fees,  costs,  allowances,  percentages  and  perquisites 
of  whatever  kind  received  by  them,  or  by  any  assistant  or 
other  person  in  their  employment,  for  any  acts  done  or  ser- 
vices rendered  in  connection  with  said  offices ;  *  *  *  and 
on  or  before  the  twentieth  day  of  each  month  the  said  sheriffs 
shall  respectively  pay  over  the  amount  of  such  fees  and 
moneys  to  the  county  collectors  of  their  respective  counties." 
The  fourth  section  provides  that  "the  said  sheriffs  in  counties 
of  the  first  class  of  this  state  shall  be  paid  an  annual  salary  of 
ten  thousand  dollars  each,  to  be  paid  by  the  county  collectors 
of  their  respective  counties,  in  equal  monthly  payments,  in 
full  compensation  for  all  services  rendered  by  said  sheriffs  in 
lieu  of  all  fees  and  other  compensation  whatever  heretofore 
provided  or  allowed  by  law.''  The  seventh  section  provides 
that  "nothing  in  this  act  contained  shall  be  held  to  abrogate, 
diminish  or  impair  the  duties  or  liabilities  of  any  such  sheriff, 
but  he  shall  be  and  remain  subject  to  all  the  duties,  responsi- 
bilities and  liabilities  heretofore  devolving  upon  him  by  law." 
The  declaration  of  the  statute  is  explicit  and  easily  under- 
stood. The  salary  provided  by  the  fourth  section  is  in  lieu  of 
all  fees  and  other  compensation  whatever  theretofore  provided 
or  allowed  by  law  for  services  rendered  by  the  sheriff,  and 
such  fees  and  other  compensation  are,  by  the  first  and  second 
sections  of  the  act,  thereafter  to  be  received  by  the  sheriff  for 
the  use  of  the  county  and  paid  over  by  him  to  the  county  col- 
lector. The  custodianship  of  the  common  jail  of  his  county 
is  vested  in  the  sheriff  virtute  officii.  The  duties  performed 
and  services  rendered  by  him  with  relation  thereto  are  per- 
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formed  and  rendered  as  sheriflf.  Virtue  v.  Freeholders  of 
Essex,  38  Vroom  139.  After  the  act  of  1905  went  into  effect, 
therefore,  the  sheriff  of  Hudson  county  ceased  to  be  entitled 
to  any  of  the  fees  or  compensation  provided  by  earlier  laws 
for  services  rendered  by  him  as  keeper  of  the  county  jail. 
Does  the  surplus  remaining  in  his  hands  of  the  moneys  paid 
to  him  out  of  the  county  treasury  for  the  purpose  of  victual- 
ing prisoners  confined  in  the  jail,  and  policing  that  institu- 
tion, a  recovery  of  which  is  sought  by  the  first  count  of  the 
declaration,  come  within  the  description  "fees  or  compensa- 
tion P'  It  seems  to  us  that  the  question  is  free  from  doubt. 
Prior  to  the  enactment  of  the  statute  of  1905  the  sheriff  of 
each  county  of  the  state  was  entitled  to  a  per  diem  fee  of  ten 
cents  "for  victualing  a  prisoner*'  ("An  act  to  regulate  fees/' 
Oen.  Stat,,  p.  1446),  unless  such  fee  was  increased  or  dimin- 
ished by  the  board  of  freeholders  under  authority  conferred 
upon  them  for  that  purpose  by  "An  act  concerning  county 
jails."  Pamph.  L,  1876,  p,  230.  So  much  of  these  fees  as 
were  not  required  to  be  expended  in  furnishing  food  to  the 
prisoners  belonged  to  the  sheriff,  and  constituted  a  part  of 
his  compensation  as  jailkeeper.  The  same  situation  existed 
with  relation  to  the  moneys  paid  to  him  for  the  policing  of 
the  jail.  What  remained  of  it  after  paying  the  salaries  of 
his  deputy  keepers  went  to  make  up  his  compensation  for 
services  rendered  by  him  as  custodian  of  the  jail.  The  salary 
provided  by  the  act  of  1905  is  in  lieu  of  such  compensation, 
and  the  county  is  therefore  entitled  to  have  returned  to  it  all' 
moneys  advanced  by  it  to  the  sheriff  for  the  purpose  of 
enabling  him  to  feed  his  prisoners  and  pay  his  deputies  whicK 
have  not  been  expended  by  him  for  that  purpose. 

The  right  of  the  county  to  recover  from  the  sheriff  the 
surplus  remaining  in  his  hands  of  moneys  paid  to  him  by  the 
county  for  the  purpose  of  providing  for  the  care  and  comfort 
of  detained  witnesses  seems  equally  clear.  The  only  legis- 
lative enactment  which  deals  with  this  matter  is  section  30 
of  the  Criminal  Procedure  act  {Rei\  1898,  p.  877),  which 
makes  it  the  duty  of  the  board  of  chosen  freeholders  of  each 
county  to  take  care  that  persons  detained  in  custody  as  wit- 
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nesses  shall  be  comfortably  lodged  and  provided  for,  and  no 
further  restricted  of  their  liberty  than  is  necessary  for  such 
detention.    This  court  had  occasion,  in  the  case  of  Watkins 
V.  Freeholders  of  Atlantic,  44  Vroom  213,  to  consider  the 
scope  of  the  duty  which  this  provision  imposed  upon  boards 
of  freeholders,  and  concluded  that  by  it  they  were  required  to 
exercise  a  governmental  supervision  of  the  jail  for  the  pur- 
pose of  seeing  that  such  persons  were  comfortably  lodged  and 
provided  for,  and  to  see  to  it  that  the  necessary  moneys  were 
provided  to  furnish  for  them  accommodations  of  the  pre- 
scribed kind,  but  that  they  were  not  in  any  sense  constituted 
the  custodians  of  such  detained  witnesses.    The  inference  to 
be  drawn  from  the  latter  part  of  the  statement  of  the  court 
is,  of  course,  that  these  witnesses  are  in  the  custody  of  the 
sheriff  as  the  keeper  of  the  jail.    That  being  the  situation, 
therefore — the  sheriflf  being  the  custodian  of  detained  wit- 
nesses, and  the  duty  of  furnishing  the  necessary  moneys  to 
comfortably  lodge  and  provide  for  them  resting  upon  the 
board  of  freeholders — moneys  paid  by  the  board  to  the  sheriflf 
for  that  purpose  are  either  received  by  him  as  their  agent,  to 
be  used  solely  for  the  purpose  of  performing  the  statutory 
duty  imposed  upon  the  board,  or  else  they  are  received  by 
bim  partly  for  that  purpose  and  partly  as  compensation  for 
his  own  services  in  comfortably  lodging  and  providing  for 
detained  witnesses.    If  the  first  theory  be  accepted,  and  the 
sheriff  is  considered  not  to  be  entitled  to  any  remuneration 
for  services  rendered  to,  or  duties  performed  with  relation  to, 
such  persons,  then  clearly  any  unexpended  surplus  which 
remains  in  his  hands  of  moneys  received  by  him  on  this  ac- 
count belongs  to  the  county,  and  he  is  under  the  legal,  as  well 
as  moral,  obligation  to  return  it.    If,  on  the  other  hand,  the 
second  theory  be  accepted  as  sound,  and  the  surplus  which 
remains  in  his  hands,  after  making  the  expenditures  required 
for  the  comfort  and  care  of  these  witnesses,  is  compensation 
for  the  duties  performed  and  the  services  rendered  by  him  as 
their  custodian,  then  the  salary  provided  by  the  act  of  1905 
is  in  lieu  of  such  compensation,  and  such  unexpended  balance 
must  be  returned  by  him  into  the  county  treasury. 
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It  is  argued  on  behalf  of  the  defendant  that  even  if  the 
moneys  received  by  him  from  the  county,  in  excess  of  his  ex- 
penditures in  the  maintenance  of  the  jail  and  the  feeding  of 
the  prisoners,  were  paid  to  him  without  warrant  of  law,  they 
cannot  now  be  recovered,  for  the  reason  that  they  were  volun- 
tarily paid  by  the  county  with  full  knowledge  of  the  facts 
and  without  fraud  on  either  side.  But  the  rule  which  pre- 
vails as  to  private  parties,  with  relation  to  voluntary  pay- 
ments made  under  the  conditions  stated,  does  not  apply  in  a 
case  of  this  kind.  This  matter  was  directly  before  the  Court 
of  Errors  and  Appeals  in  the  case  of  Camden  v.  Vamey,  34 
Vroom  325,  and  it  was  there  decided  that  "money  paid  for  a 
municipal  corporation  to  one  of  its  officers  in  excess  of  his 
lawful  fees  may  be  recovered  by  the  corporation  in  an  action 
against  the  oflScer  for  money  had  and  received  to  its  use, 
although  the  payments  were  made  on  the  order  of  its  govern- 
ing body  with  full  knowledge  of  the  fact  and  without  fraud. 
The  defence  of  voluntary  payment  is  not  available  in  such 
a  case." 

The  demurrers  to  the  first  and  second  counts  must  be  over- 
ruled. 

We  now  take  up  the  consideration  of  the  demurrer  to  the 
third  count  of  the  declaration.  In  addition  to  the  grounds 
already  considered,  it  is  contended  that  in  caring  for  and 
feeding  federal  prisoners  and  witnesses  the  sheriff  is  the  agent 
of  the  United  States  marshal,  and  that  therefore  what  is  paid 
to  him  on  that  account  is  not  received  by  him  as  sheriff.  It 
is  enough  to  say,  in  answer  to  this  contention,  that  the  county 
jail  is  not  furnished  to  the  sheriff  to  conduct  a  private  busi- 
ness in,  and  that  if  his  only  authority  to  receive  federal 
prisoners  within  its  walls  was  a  private  bargain  made  with 
the  United  States  marshal,  his  conduct  would  be  a  clear  viola- 
tion of  official  di'ty.  But  such  is  not  the  case.  Section  33  of 
the  act  concerning  sheriffs  (Oen,  Stat.,  p.  3117)  makes  it 
the  duty  of  the  sheriff  of  every  county  to  receive  all  persons 
committed  to  his  custody  by  the  authority  of  the  United 
States.  He  takes  them  into  his  custody  as  sheriff ;  he  remains 
responsible  for  them  as  sheriff,  and  all  moneys  paid  to  him 
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on  their  account  are  paid  to  him  as,  and  received  by  him  as, 
sheriflE.  That  being  so,  moneys  paid  to  him  by  the  federal 
government  in  excess  of  what  was  needed  for  the  food  and 
care  of  federal  prisoners  was  paid  to  him  as  compensation  for 
services  rendered  and  duties  performed  with  relation  to  them 
as  sheriff,  and  the  salary  provided  by  the  act  of  1905  is  in  lieu 
of  such  compensation.  The  demurrer  to  the  third  count  must 
be  overruled. 

The  fourth  count,  as  has  already  been  stated,  embraces  by 
general  averments  the  several  causes  of  action  set  out  in  the 
counts  which  precede  it.  For  the  reasons  stated  in  dealing 
with'the  demurrer  to  those  counts,  the  demurrer  to  this  count 
must  be  also  overruled. 

Before  leaving  the  case  it  may  be  stated  that  we  have  not 
overlooked  the  contention  of  counsel  for  defendant  that  the 
construction  that  we  have  given  to  the  act  of  1905  is  unsound, 
for  the  reason  that  it  will  compel  the  sheriff  to  pay  for  the 
food  supplied  to  the  inmates  of  the  jail,  and  for  the  expenses 
of  maintaining  it,  out  of  his  own  pocket,  and  that  no  such 
intention  on  the  part  of  the  legislature  can  be  gathered  from 
the  act.  No  such  result,  however,  follows.  So  far  as  the 
money  paid  by  the  United  States  government  for  the  feeding 
and  care  of  federal  prisoners  is  concerned,  the  reception  of  it 
by  the  county  carries  with  it  the  burden  of  expending  so 
much  of  it  as  may  be  necessary  for  the  feeding,  care  and 
guarding  of  those  prisoners.  The  act  of  1905,  by  necessary 
implication,  relieves  the  sheriff  of  this  burden  and  imposes  it 
upon  the  county.  So,  too,  with  regard  to  the  feeding  of 
prisoners  and  witnesses  confined  in  the  jail  on  warrants  issued 
by  state  authority,  and  the  policing  of  that  institution,  the 
cost  thereof  rests  upon  the  county.  In  this  regard,  however, 
no  change  has  been  made  by  the  act  of  1905.  The  jail  is  a 
county  institution,  and  the  burden  of  its  maintenance  has 
always  rested  upon  the  county.  The  funds  necessary  therefor, 
including  the  cost  of  food  supplied  to  its  inmates,  have  always 
been  paid  out  of  the  county  treasury.  Under  the  system  that 
prevailed  prior  to  the  passage  of  the  act  of  1905  the  sheriff 
received  n  lump  sum  from  the  county,  out  of  which  to  pay  the 
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expenses  of  maintaining  the  jail,  and  to  reimburse  himself 
for  his  services  as  its  custodian.  Under  the  system  created 
by  the  act  of  1905  he  ceases  to  be  the  disbursing  officer  of  the 
county  in  discharging  its  obligations  incurred  in  the  mainte- 
nance of  the  jail,  and  that  duty  is  transferred  to  the  financial 
officers  of  the  county  who  are  charged  with  the  duty  of  paying 
its  other  current  obligations.  This  may,  perhaps  (although 
we  do  not  decide  it,  for  the  question  is  not  before  us),  be  done 
by  following  the  course  which  has  given  rise  to  this  litigation, 
namely,  making  these  pajrments  through  the  sheriflf,  and  de- 
positing in  his  hands,  before  the  time  when  they  are  required 
to  be  made,  sufficient  funds  with  which  to  meet  them,  receiv- 
ing from  him  an  account  of  his  disbursements  and  the  return 
of  unexpended  balances.  But  by  whatever  system  the  pay- 
ments are  made,  the  sole  obligation  to  make  them  rests  upon 
the  county. 

The  plaintiffs  are  entitled  to  judgment  on  the  demurrer. 


THE  STATE  OF  NEW  JERSEY  v.  JOSEPH  P.  RIORDAN. 
Argued  February  27,  1907— Decided  June  10,  1907. 

L.  An  act  of  the  legislature  which  regulates  the  internal  affairs  of 
only  those  towns  having  a  population  of  ten  thousand,  wherein 
the  board  of  aldermen,  or  common  council,  consists  of  an  even 
number  of  members,  and  wherein  such  members  are  elected  by 
wards,  is  special,  and,  therefore,  unconstitutional  and  void. 

I.  An  allegation  that  a  statute  is  unconstitutional  because  it  is  a 
special  law  regulating  the  internal  affairs  of  towns — the  infirmity 
being  apparent  on  the  face  of  the  statute — is  not  a  mere  inference 
of  law,  but  a  statement  of  a  fact. 

I.  In  a  proceeding  brought  to  test  the  validity  of  the  title  of  a 
municipal  officer,  the  municipality  is  not  a  necessary  party,  un- 
less the  legality  of  its  existence  is  involved  in  the  controversy. 


Demurrer  to  information  in  the  nature  of  quo  warranto 
filed  by  the  attorney-general. 
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Beforo  Gummere,  Chief  Justice,  and  Justice  Reed. 

For  the  demurrant,  Michael  T,  Barrett  and  Chandler  W, 
Hiker. 

Contra,  Robert  II.  McCarter,  attorney-general,  and  Qilheri 
Collins. 

The  opinion  of  the  court  was  delivered  by 

Gummere,  Chief  Justice.  The  information  in  this  case 
challenges  the  right  of  the  defendant  to  hold  the  office  of 
mayor  of  the  town  of  Harrison.  It  sets  out  that  the  defendant 
claims  to  be  entitled  to  the  office  by  reason  of  an  election  held 
under  authority  of  an  act  of  the  legislature,  entitled  "An  act 
to  provide  for  the  election  of  a  mayor  in  incorporated  towns 
of  this  state,  and  to  regulate  his  duties  and  term  of  office/' 
approved  March  25th,  1904  (Pamph.  L.,  p.  94),  and  avers 
that  the  act  is  unconstitutional  for  the  reason  that  it  is  a 
special  act  regulating  the  internal  affairs  of  towns,  and  that 
consequently  the  office  which  the  defendant  claims  to  hold 
has  no  legal  existence. 

The  body  of  the  act  which  is  challenged  by  the  attorney- 
^rc^neral  is  as  follows :  "In  each  of  the  incorporated  towns  of 
this  state  now  having,  or  that  may  hereafter  have,  a  popula- 
tion of  ten  thousand  inhabitants,  according  to  the  last  pre- 
ceding national  or  state  census,  and  wherein  the  board  of 
aldermen,  or  common  council,  consists  of  an  even  number  of 
mi  mbers,  there  shall  be  elected  by  all  the  legal  voters  of  such 
incorporated  town,  in  addition  to  the  aldermen,  or  membera 
of  the  common  council  now  required  to  be  elected  by  wards, 
a  mayor,  who  shall  hold  his  office  for  two  years,  and  shall  be 
a  resident  of  such  incorporated  town;  the  said  mayor  shall, 
by  virtue  of  such  election,  be  the  president  of  the  common 
council  or  board  of  aldermen  of  such  incorporated  town,  and 
shall  possess  and  exercise  all  the  power  of  a  member  of  said 
common  council  or  board  of  aldennen,  and  also  the  president 
thereof."  The  defendant,  by  his  demurrer,  admits  that  he 
holds  his  office  by  virtue  of  the  provisions  of  the  statute  re- 
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cited.  Ho  contends,  however,  (1)  that  the  statute  is  not  un- 
constitutional; (2)  that  without  regard  to  the  constitution- 
ality or  otherwise  of  the  statute,  the  information  is  fatally 
defective  because  it  fails  to  set  out  the  facts  which  render 
(as  tlie  attorney-general  claims)  the  act  unconstitutional,  and 
(3)  that  the  attorney-general  has  failed  to  make  the  town  of 
Harrison  a  party  to  the  litigation. 

Taking  up  first  the  question  of  the  constitutionality  of  the 
act  of  1904.  By  its  title  it  applies  to  all  incorporated  towns 
in  the  state.  The  body  of  the  act,  however,  has  no  such  scope. 
In  the  first  place,  it  applies  only  to  towns  having  a  population 
of  ten  thousand  or  more;  in  the  second  place,  it  applies  only 
to  such  of  those  towns  having  the  population  mentioned  as 
have  a  common  council  consisting  of  an  even  number  of  mem- 
bers, and  in  the  third  place,  it  applies  only  to  those  towns  in 
which  the  members  of  the  common  council  are  elected  by 
wards. 

It  is  entirely  settled  by  our  decisions  that  classification  upon 
the  basis  of  population  is  entirely  legitimate  for  the  purpose 
of  legislation  regulating  the  internal  affairs  of  towns  and 
counties,  provided  population  bears  a  reasonable  relation  to 
the  subject-matter  of  the  legislation,  and  that,  as  a  general 
rule,  when  the  legislation  concerns  the  machinery  for  the 
administration  of  municipal  affairs,  population  affords  a 
proper  basis  then^for.  Consequently,  if  the  act  before  us  was 
applicable  to  all  towns  now  or  hereafter  having  a  population 
of  not  less  than  ten  thousand,  it  would,  in  our  opinion,  be  a 
general  law,  and,  therefore,  unobjectionable.  So,  too,  if  the 
act  applied  to  all  towns  in  which  the  governing  body  was  com- 
posed of  an  equal  number  of  members,  plausible  reasons  could 
be  assigned  for  differentiating  them  from  the  whole  mass  of 
the  incorporated  towns  of  this  stal*^  for  the  purposes  of  this 
legislation.  It  is  difficult,  however,  to  perceive  any  basis  upon 
which  incorporated  towns,  the  members  of  whose  governing 
bodies  are  not  elected  by  wards,  may  be  legitimately  excluded 
from  the  operation  of  the  act.  The  law  to  be  general  must 
embrace  all,  and  exclude  none,  whose  conditions  and  wants 
render  such  legislation  equally  necessary  or  appropriate  to 
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them,  and  it  goes  without  saying  that  the  necessity  or  appro- 
priateness of  having  a  mayor  Mho  shall  act  as  the  presiding 
officer  of  the  common  council  is  in  no  way  affected  by  the 
method  by  which  the  members  of  .that  council  are  chosen. 
It  may  be  said  that  members  of  the  common  council  in  incor- 
porated towns  are  always  elected  by  wards.  Assume  this  to 
be  so.  The  fact  remains  that  incorporated  towns  may  here- 
after come  into  existence  whose  members  of  council  are  not 
so  selected,  and  such  towns  will  be  excluded  from  the  privilege 
conferred  by  the  act. 

But  it  is  not  necessary  to  determine  whether  this  feature 
alone  renders  the  statute  special  and  therefore  unconstitu- 
tional. The  act  attempts  to  construct  a  class  by  the  use  of 
three  combined  incidents — population,  equality  of  member- 
ship in  council  and  method  by  which  members  of  that  body 
are  chosen — and  we  are  unable  to  perceive  any  relation  be- 
tween these  three  incidents  and  the  legislation  based  upon 
them. 

If  equality  in  membership  of  council  renders  the  legislation 
necessary  or  appropriate,  why  should  it  be  limited  to  towns 
having  a  certain  number  of  inhabitants,  and  not  include 
towns  in  which  those  members  are  elected  by  wards?  If  the 
Fize  of  the  town  is  the  condition  which  justifies  the  legislation, 
why  should  it  be  limited  by  the  equality  or  otherwise  in  the 
number  of  the  members  of  the  town  council,  or  by  the  method 
in  which  they  are  selected  ?  A  combination  of  limitations  no 
more  unrelated  than  those  contained  in  the  presept  statute 
was  held  by  this  court  to  render  an  act  which  regulated  the 
internal  affairs  of  cities  of  this  state  special,  and,  therefore, 
unconstitutional,  in  the  case  of  Randolph  v.  Wood,  20  Vroom 
85;  and  the  same  view  prevailed  in  the  Court  of  Errors  and 
Appeals  when  the  case  came  before  it  on  review.  S.  C,  on 
error,  21  Id.  175.  We  reach  the  same  conclusion  with  regard 
to  the  act  now  under  consideration. 

The  contention  of  the  demurrant  that  the  information  of 
the  attorney-general  is  fatally  defective  because  it  fails  to 
set  out  the  facts  which  render  the  act  unconstitutional  is  justi- 
fied, so  it  is  argued,  by  the  decisions  of  this  court  in  the 
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cases  of  Van  Riper  v.  Parsons,  11  Vroom  1,  and  Attorney- 
General  v.  Fox,  43  Id.  6.  In  the  first  of  these  cases  the  court 
had  to  do  with  a  law  which  was  general  in  its  form,  but  which 
was  averred  to  be  special  in  its  application,  affecting  but  a 
single  city  of  the  state.  The  facts  which  so  limited  it  in  its 
application  did  not  appear  upon  the  face  of  the  statute,  and 
were  not  set  forth  in  the  information  {quod  non  apparet 
Hon  est),  and  the  demurrer  to  the  information  was  sustained. 
In  the  Fox  case  the  information  alleged  that  the  statute  under 
which  the  defendant  held  office  was  unconstitutional,  and 
nothing  more.  The  information  being  silent  as  to  what  pro- 
vision of  the  organic  law  was  violated,  and  no  facts  being 
recited  in  it  by  which  the  court  could  ascertain  the  ground 
upon  which  the  allegation  of  unconstitutionality  was  rested, 
a  demurrer  to  the  information  was  sustained.  In  the  present 
case  the  constitutional  provision  which  the  statute  infringes  is 
pointed  out  in  the  information,  and  the  facts  which  render  it 
special  appear  on  the  face  of  the  act.  The  information  there- 
fore does  not  come  within  the  condemnation  of  the  cases  ap- 
pealed to  by  the  demurrant. 

The  contention  that  the  town  of  Harrison  is  a  necessary 
party  to  these  proceedings  is,  we  think,  unsound.  In  the  cases 
relied  upon  to  support  it  {State  v.  Atlantic  Highlands,  21 
Vroom  457;  Steelman  v.  Vickers,  22  Id.  180)  the  title  of  a 
municipal  officer  was  attacked  upon  the  sole  ground  that  the 
municipality  itself  had  no  legal  existence.  In  a  proceeding 
brought  tp  determine  such  a  question  clearly  the  municipality 
is  a  necessary  party — in  fact,  the  only  proper  party — to  the 
proceeding.  In  the  present  case  no  such  question  is  involved. 
The  municipality  might,  with  propriety,  have  been  joined  as  a 
party  defendant.  Its  presence,  however,  was  not  necessary  to 
give  binding  force  to  the  decision  of  the  matter  in  controversy, 
and  the  information  is  therefore  not  objectionable  for  failure 
to  join  it. 

The  attorney-general  is  entitled  to  judgment  on  the  de- 
murrer. 
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LOUIS  ARZONICO  ET  AL.  v.  BOARD  OF  EDUCATION  OF  THE 
TOWN  OF  WEST  NEW  YORK. 

Submitted  March  23,  1907— Decided  June  10,  1907. 

1.  The  remedy  given  by  the  third  section  of  the  Mechanics*  Lien  law 
to  persons  who  furnish  materials  used  in  the  erection  of  a  public 
building  is  not  taken  away  by  the  act  of  March  3d,  1892,  entitled 
"An  act  to  secure  the  payment  of  laborers,  mechanics,  merchants, 
traders  and  persons  employed  upon,  or  furnishing  materials 
toward,  the  performance  of  any  work  in  public  improvement  in 
cities,  towns,  townships  and  other  municipalities  in  this  state.'* 

2.  Where  a  new  remedy  is  authorized  by  statute,  without  an  express 
repeal  of  a  former  one  relating  to  the  same  subject-matter,  and 
the  new  remedy  is  not  inconsistent  with  the  former  one,  the 
statute  is  to  be  regarded  as  creating  a  concurrent  remedy,  and  not 
as  abrogating  the  former  one.      * 


Demurrer  to  declaration. 

Before  Gummere,  Chief  Justice,  and  Justice  Reed. 

For  the  demurrant,  John  J.  Mulvaney. 

For  the  plaintiffs,  Raymond  P.  WortendyJce  and  Robert  L 
Laivrence. 

The  opinion  of  the  court  was  delivered  by 

Gummere^  Ciiief*  Justice.  This  is  an  action  under  the 
third  section  of  th€  Mechanics'  Lien  law.  The  declaration 
contains  the  usual  averments  showing  a  cause  of  action  against 
the  owner  of  the  building  by  a  materialman,  under  the  pro- 
visions of  that  section.  The  single  ground  upon  which  the 
demurrer  is  rested  is  that,  sinc^  the  passage  of  the  act  of 
March  3d,  1892,  entitled  "An  act  to  secure  the  payment  of 
laborers,  mechanics,  merchants,  traders  and  persons  employc^d 
upon,  or  furnishing  materials  toward,  the  performance  of  any 
work  in  public  improvements  in  cities,  towns,  townships  and 
other  municipalities  in  this  state"  (Gen.  Stat.,  p.  2078),  that 
act  provides  the  only  method  by  which  a  laborer,  or  material- 
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man,  may  obtain  and  enforce  a  lien  upon  funds  in  the  hands 
of  a  municipality  payable  for  any  work  of  public  improve- 
ment done  by  contract  in  such  municipality. 

Except  for  this  statute  the  right  of  the  plaintiff  to  pursue 
the  remedy  given  by  the  third  section  of  the  Mechanics'  Lien 
law  against  a  municipality  is  clear.  Frank  v.  Freeholders  of 
Hudson,  10  Vroom  347.  And  a  municipal  board,  in  making 
a  contract  for  the  erection  of  a  municipal  building,  acts  as 
the  agent  of  the  municipality,  and  the  contract  which  it  enters 
into  is  the  contract  of  the  municipality.  Herman  and  Grace 
v.  Freeholders  of  Essex,  64  All.  Rep,  742;  affirmed  by  the 
Court  of  Errors  and  Appeals,  June  Term,  1907.  The  con- 
tention of  the  demurrant,  therefore,  can  only  be  supported 
upon  the  theory  that  the  act  of  1892  repealed  the  third  sec- 
tion of  the  Mechanics'  Lien  l|iw,  so  far  as  it  afforded  a  remedy 
to  persons  doing  work  upon,  or  supplying  material  to,  a  public 
building. 

The  act  contains  no  express  repealer.  If  it  has  the  effect 
claimed,  the  repealer  must  be  by  implication.  It  is  uni- 
versally agreed  that  repeal  by  implication  is  not  favored. 
Where  no  repealing  words  are  inserted  in  the  later  act,  a 
strong  presumption  arises  that  no  repeal  was  intended.  Plum 
v.  Lugar,  20  Vroom  557.  It  is  a  well-settled  rule  of  con- 
struction applicable  to  all  remedial  laws  that  where  a  new 
remedy  or  mode  of  procedure  is  authorized,  without  an  ex- 
press repeal  of  a  former  one  relating  to  the  same  matter,  and 
the  new  remedy  is  not  inconsistent  with*  the  former  one,  the 
act  is  to  1)0  regarded  as  creating  a  concurrent  remedy,  and 
not  as  abrogating  the  former  mo<]e  of  procedure.  Rande- 
haugh  v.  Shelley,  6  Ohio  St.  307.  It  is  to  be  observed  that 
tlie  remedy  given  by  the  third  section  of  the  l^Iechanics'  Lien 
law  is  for  materials  furnished  to,  or  work  done  upon,  public 
buildings,  while  the  act  of  1892  secures  ])ayment  for  work 
done  upon,  or  materials  furnished  toward,  any  public  im- 
provement, and  the  rule  of  construction  to  which  we  have 
referred  is  peculiarly  applicable  where  the  later  statute  em- 
braces cases  not  covered  by  the  former  legislation.  Sedgw, 
StaL  £  Const.  L.  (2d  ed.)  100. 
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We  find  nothing  in  the  remedy  provided  by  the  act  of  1892 
inconsistent  with  that  given  by  the  third  section  of  the  Me- 
chanics' Lien  law  in  ca^es  like  the  present. 

The  plaintiff  is  entitled  to  judgment  on  the  demurn»r. 


MILLVILLE  GAS  LIGHT  COMPANY  v.  FRANK  B.  SWEETEN 

ET  AL. 

Submitted  March  23,  1907— Decided  June  10,  1907. 

On  demurrer  to  a  declaration  for  failure  to  properly  aver  the  duty 
which  the  defendant  was  charged  with  having  failed  to  perform  - 
Held,  that  the  allegation  of  duty  in  a  declaration  is  immaterial, 
for,  if  the  particular  facts  recited  raise  the  duty,  the  allegation  is 
unnecessary,  and  if  they  do  not,  it  will  be  unavailing. 


Demurrer  to  declaration. 

Before  Gummere,  Chief  Justice,  and  Justice  Reed. 

For  the  plaintiff,  Gaskill  &  Ga^kilJ. 

For  the  demurrant,  French  &  Richards. 

The  opinion  of  the  court  was  delivered  by 

GuMMERE,  Chief  Justice.  The  declaration  avers  that  the 
plaintiff  has  a  system  of  pipes  located  in  the  streets  of  the  city 
of  Millville  for  the  purpose  of  supplying  gas  to  its  inhabit- 
ants: that  said  pipes  were  laid  under  authority  conferred 
upon  the  plaintiff  by  an  act  of  the  legislature  entitled  "An 
act  to  incorporate  the  Millville  Gas  Light  Company;"  tbat 
the  city  of  Millville  made  a  contract  with  Sweeten  for  the 
purpose  of  constructing  a  sewerage  system  in  the  streets  of 
Millville,  in  some  of  which  streets  the  plaintiff's  pipes  had 
previously  been  laid ;  that  the  defendants  dug  up  the  streets 
and  laid  sewer  pipes  in  the  trenches  so  dug;   that  certain  of 
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the  trenches  exposed,  uncovered  and  undermined  the  gas  pipes 
of  the  plaintiff  and  removed  the  support  of  earth  and  soil 
from  under  said  pipes;  that  it  was  the  duty  of  the  defend- 
ants, during  the  construction  of  the  sewerage  system,  to  sup- 
port, protect  and  render  safe  from  injury  the  gas  pipes  of  the 
plaintiff,  and  that  when  the  sewer  pipes  were  laid  in  the 
trenches  it  was  the  duty  of  the  defendant  to  give  and  furnish 
proper  support  under  the  said  gas  pipes  by  tamping  and 
otherwise  rendering  solid  the  loose  earth  and  soil  thrown  in 
the  trenches;  that  during  the  construction  of  the  sewerage 
system  the  gas  pipes  were  loosely,  carelessly  and  improperly 
supported  by  temporary  props  and  stays,  so  that  the  gas  pipes 
became  broken  and  severed  from  the  street  connections,  &c. 

To  this  declaration  the  defendants  demur,  and  base  their 
demurrer  upon  the  ground  that,  on  the  facts  averred  in  the 
declaration,  they  owed  no  duty  to  the  plaintiff,  except  to  use 
ordinary  care  not  to  injure  its  gas  pipes  while  they  were  en- 
gaged in  constructing  the  sewer  system.  Assuming  this  to  be 
the  measure  of  the  defendants'  duty,  we  think  the  facts  stated 
fairly  show  a  failure  of  performance.  The  exposure  of  the 
plaintiff's  gas  pipes,  and  the  removal  of  the  supporting  earth 
and  soil  from  under  them,  and  the  permitting  them  to  remain 
without  proper  support,  so  that  they  became  broken  and  dis- 
connected, was  a  failure  to  use  ordinary  care  not  to  injure  the 
plaintiff's  pipes. 

The  duty  which  is  alleged  in  the  declaration  to  have  rested 
upon  the  defendants  is  not  only  much  broader  than  that 
which  the  defendants  admit  in  their  specification  of  causes  of 
demurrer,  but  is  much  broader  than  that  which  the  law  im- 
poses upon  the  defendants,  for  it  makes  them  insurers  against 
injury  to  the  plaintiff's  gas  pipes.  But  the  allegation  of  a 
duty  in  a  declaration  may  be  treated  as  surplusage,  for  if  the 
particular  facts  recited  raise  the  duty  the  allegation  is  un- 
necessary, and  if  they  do  not  it  will  be  ima vailing.  Breese  v. 
Trenton  Horse  Railroad  Co.,  23  Vroom  250,  252;  Millville 
Oas  Light  Co.  v.  Sweeten,  45  Id.  24. 

The  plaintiff  is  entitled  to  judgment  on  the  demurrer. 
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JOHN  L.  MUNDY,  PROSECUTOR,  v.  THE  BOARD  OF  WATER 
COMMISSIONERS  OF  PERTH  AMBOY. 

Argued  February  21,  1907— Decided  June  10,  1907. 

If  a  municipal  board,  on  whom  powers  of  condemnation  have  been 
conferred  by  the  legislature,  resolves  to  acquire  land  by  purchase 
at  a  price  greatly  in  excess  of  its  market  value,  such  resolution 
will  be  set  aside  as  unreasonable  and  improvident,  the  power  of 
eminent  domain  having  been  conferred  to  meet  just  such  junctures. 


On  certiorari. 

Before  Justices  Garrison,  Swayze  and  Trenchard. 

For  the  prosecutor,  Adrian  Lyon. 

For  the  water  commissioners,  Charles  C.  Hommann  and 
Willard  P.  Voorhees. 

For  defendants  Fountain,  George  S.  Silzer. 

The  opinion  of  the  court  was  delivered  by 

Garrison,  J.  The  resolution  adopted  by  the  board  of 
water  commissioners  of  the  city  of  Perth  Amboy  for  the  pur- 
chase of  thirty-two  and  one-half  acres  of  land  at  Runyon 
pumping  station  for  the  sum  of  $15,500  should  be  set  aside. 

The  testimony  shows  that  from  recent  sales  and  even  from 
a  recent  purchase  of  substantially  similar  land  by  this  board 
it  could  reasonably  have  been  apprehended  that  the  fair 
market  value  of  the  tract  of  thirty-two  and  one-half  acres 
would  not  exceed  $1,000. 

The  board  has  had  conferred  upon  it  by  the  legislature  the 
power  of  condemnation  to  meet  just  such  a  situation  as  this. 
Under  these  circumstances  the  failure  of  the  board  to  have 
recourse  to  proceedings  in  condemnation,  in  view  of  the  ex- 
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cessive  purchase  price  demanded,  is  an  unreasonable  and  im- 
provident exercise  by  the  board  of  the  powers  conferred  upon 
it. 
The  resolution  is  set  aside. 


rilK    STATE   OF   NEW   JERSEY,   EX   REL.    BUNTING   HAN- 
KINS  ET  AL.,  V.  HOWARD  L.  NEWELL  ET  AL. 

Argued  February  25,  1907— Decided  June  10,  1907. 

1.  Quo   warranto  is  the  appropriate  remedy  by  which   to  test  the 
title  to  oflSce  in  a  private  corporation. 

2.  A  seal  is  not  essential  to  the  validity  of  a  proxy  to  vote  for  officers 
at  a  corporate  election. 


Rule  to  show  cause  in  quo  warranto. 

Before  Justices  Gakrisox,  Swayze  and  Trexchard. 

For  the  relators,  James  Buchanan. 

For  the  respondents,  Edwin  R,  Walker, 

The  opinion  of  the  court  was  delivered  by 

Garrison,  J.  A  petition  for  a  writ  of  quo  warranto  was 
filed  and  a  rule  thereon  made  requiring  the  respondents  to 
show  cause  by  what  authority  they  claimed  to  have,  use  and 
enjoy  the  office  and  privileges  of  trustees  of  the  Bordentown 
Cemetery  Association,  tlie  petitioners  claiming  to  have  been 
elected  to  such  office  of  trustees,  and  that  the  defendants 
have  usurped  the  said  office. 

The  respondents  contend  in  limine  that  the  writ  of  quo 
warranto  cannot  go  to  inquire  into  an  alleged  usurpation  of 
an  office  in  a  private  corporation. 

Such  is  the  English  rule.    Shortt  Quo  War,  129. 
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The  American  rule  differs  in  this  respect  from  the  English. 
Mr.  High,  in  his  work  on  Quo  Warranto,  says :  "The  propriety 
of  an  information  in  the  nature  of  a  quo  warranto  as  a  remedy 
for  an  unlawful  usurpation  of  an  office  in  a  merely  private 
corporation  was  formerly  involved  in  some  doubt,  but  the 
question  may  now  be  regarded  as  settled  in  this  country. 
This  species  of  remedy  being  generally  employed  in  England 
in  eases  of  public  or  municipal  corporations,  the  English 
precedents  are  inapplicable  to  this  particular  question  and 
its  solution  must  be  referred  to  the  more  general  principles 
underlying  the  jurisdiction  in  question.  Tested  by  these 
principles,  an  intrusion  into  an  office  of  a  merely  private  cor- 
poration may,  in  this  country,  be  corrected  by  information 
with  the  same  propriety  as  in  cases  of  public  or  municipal 
corporations,  since  there  is  in  both  cases  an  unfounded  claim 
to  the  exercise  of  a  corporate  franchise  amounting  to  a  usur- 
pation of  the  privilege  granted  by  the  state."  High  Extr.  Leg. 
Rem,,  §  653. 

As  early  as  the  year  1827  the  writ  of  quo  warranto  was  so 
used  in  this  court.    State  v.  Crowell,  4  Ualst.  390. 

The  provisions  of  the  forty-second  section  of  the  Corpora- 
tion act  for  a  summary  review  of  corporate  elections  have  no 
bearing  upon  the  present  question,  for  the  reason  that  such 
provisions,  when  taken  in  connection  with  the  other  require- 
ments of  the  act,  are  confined  to  elections  in  corporations 
having  stock.  In  re  Election  of  Cedar  Grove  Cemetery  Co., 
32  Vroom  422. 

Cedar  Grove  Cemetery  Company  was  a  stockholders'  com- 
pany. 

Coming  to  the  merits  of  the  controversy  the  respondents 
contend  that  two  of  the  three  relators  are  ineligible  to  the 
office  the  title  to  which  they  are  seeking  to  contest.  This 
claim,  which  is  based  upon  the  idea  that  each  trustee  must 
be  the  sole  proprietor  of  an  entire  lot,  is  not  well  founded. 
There  is  no  such  requirement  in  the  act  of  incorporation,  and, 
on  the  contrary,  the  implication  to  be  drawn  from  tlie  statu- 
ory  qualification  of  voters  is  the  other  way.  Proprietors  of 
mdivided  interests  in  a  lot  may  vote,  and  the  requirement  as 
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to  trustees  is  that  they  "shall  be  chosen  from  among  the  pro- 
prietors of  lots  or  plots."  The  case  of  Austin  v.  Atlantic  City, 
19  Vroom  118,  relied  upon  by  counsel  for  respondents,  turned 
upon  a  question  of  fraud  and  is  inapplicable  here. 

The  remaining  question  is  whether  a  seal  is  requisite  to  the 
validity  of  a  proxy.  The  claim  of  the  petitioners  is  that  one 
liundred  and  thirty  legal  votes  given  for  them  by  valid  proxies 
were  rejected  by  the  inspectors  of  election  upon  the  sole 
ground  that  such  proxies  were  not  under  seal.  If  the  votes 
so  rejected  had  been  counted  the  petitioners  would  have  been 
elected.  The  act  of  the  legislature  under  which  the  associa- 
tion was  organized  provides  that  proprietors  of  lots  "may, 
either  in  person  or  by  proxy,  give  one  vote  for  each  plot  or 
lot."  There  is  no  statutory  requirement  that  the  proxy  thus 
authorized  should  be  under  seal,  and  our  attention  has  not 
been  directed  to  any  general  rule  of  law  or  to  any  line  of 
reasoning  by  which  that  formality  is  rendered  essential  to  the 
validity  of  a  proxy.  In  re  Election  of  Steamboat  Company, 
15  Vroom  529. 

Our  conclusion  is  that  the  prayer  of  the  petition  should  be 
granted. 


GEORGE  W.  WRIGHT  ET  AL.,  PROSECUTORS,  v.  THE 
BOARD  OF  EXCISE  OF  THE  CITY  OF  ELIZABETH. 

Argued  February  20,  1907— Decided  June  10,  1907. 

The  words  "any  new  place,"  a3  used  in  the  act  of  March  8th,  1905, 
regulating  the  sale  of  liquors  (Pamph.  L.  1905,  p.  42),  means  a 
place  for  which  a  license  has  not  previously  been  granted  upon 
a  direct  application.  The  mere  transference  of  a  license  to  a 
place  leaves  it  still  a  "new  place"  for  the  purposes  of  this  act. 


On  certiorari. 

Before  Justices  Garrison,  Swayze  and  Trenohahd 
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For  the  prosecutor,  Edward  Q,  Keasbey, 
For  the  defendant,  James  C,  Connolly. 

The  opinion  of  the  court  was  delivered  by 

Gabbison,  J.  This  certiorari  brings  up  a  license  to  keep 
an  inn  and  tavern  at  201  Spring  street,  Elizabeth,  granted  by 
the  board  of  excise  of  that  city.  The  validity  of  the  license  is 
contested  upon  the  ground  that  201  Spring  street  is  within 
two  hundred  feet  of  a  church  edifice.  The  writ  is  prosecuted 
officially  on  behalf  of  this  church. 

When  this  question  was  brought  before  us  on  a  previous 
occasion  by  private  prosecutors  the  testimony  adduced  by 
them  failed  to  satisfy  us  as  to  the  applicability  of  chapter  21 
of  the  laws  of  1905  (Pamph,  L,,  p,  42),  for  reasons  that  are 
stated  in  the  opinion  filed  in  that  case.  George  v.  Board  of 
Excise,  44  Vroom  366. 

In  the  present  case  the  testimony  entirely  establishes  the 
claim  of  the  church  represented  by  the  prosecutors  to  be  re- 
garded as  a  church  within  the  meaning  of  the  statute  just 
cited.  The  only  question  that  has  seriously  arrested  our  at- 
tention is  whether,  in  view  of  the  fact  that  201  Spring  street 
was  a  licensed  inn  and  tavern  at  the  time  the  present  license 
was  applied  for  and  granted,  it  can  be  said  to  be  "a  new  place" 
in  the  sense  in  which  that  term  is  employed  in  the  statute. 
Our  conclusion,  however,  is  that  it  is  a  new  place  within  the 
contemplation  of  that  act.  The  license  that  was  passed  upon 
in  the  prior  case  was  one  that  had  been  granted  for  a  different 
locality  and  was  merely  transferred  to  201  Spring  street, 
hence  the  application  upon  which  the  present  license  was 
granted,  was  the  first  application  for  a  license  for  this  place, 
and  was  the  first  opportunity  afforded  the  public  and  the 
present  prosecutor  to  test  the  question  raised  by  this  writ. 
In  view  of  the  obvious  purpose  of  the  statute  these  considera- 
tions, rather  than  the  mere  existence  of  a  licensed  house, 
should  determine  the  meaning  to  be  given  to  the  words  of  the 
act. 

The  license  brought  up  by  this  writ  is  set  aside. 
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BKNJAMIX    F.    BAEU,    APPELLEE,    v.    FRANKLIN    E.    WIL- 
LIAMS. APPELLANT. 

Submitted  March  20,  19()7— Decided  June  10,  1907. 

A  consulting  physician,  having,  at  the  request  of  an  attending  physi- 
cian, visited  a  patient  of  the  latter,  brought  suit  against  the 
attending  physician  for  the  price  of  such  visit.  The  defendant 
offered  to  prove  a  custom  of  the  medical  profession  to  the  effect 
that  in  such  case  the  charge  is  always  made  against  the  patient. 
Held,  to  be  error  to  overrule  this  offer. 


On  appeal  from  District  Court. 
Before  Justices  Garrison,  Swayze  and  Trenchard. 
For  the  appellant,  Wilson,  Carr  &  Siachhouse. 
For  the  appellee,  Jolin  H.  SwHzer. 

The  opinion  of  the  court  was  delivered  by 

(Iarriso!S^,  J.  This  is  an  action  by  one  physician  against 
another  for  professional  services  rendered  to  a  patient  of  the 
latter.  The  plaintiff  visited  the  defendant's  patient  at  the 
recjuest  of  the  defendant,  who  was  the  attending  physician. 
There  was  no  agreement  between  the  two  physicians  either 
as  to  the  amount  to  be  charged  for  the  plaintiff's  visit  or  as 
to  whether  it  was  to  be  charged  to  the  attending  physician  or 
to  his  patient.  There  was  proof  that  the  patient  was  the 
defendant's  mother-in-law  and  a  member  of  his  family  at  the 
time,  and  also  that  she  was  without  means  of  her  own.  There 
was  no  proof  of  the  value  of  the  services  rendered  by  the 
plaintiff  except  his  own  testimony  that,  in  this  instance,  he 
charged  $50  and  entered  it  on  his  ledger,  and  that  for  similar 
services  he  frequently  had  charged  as  high  as  $100.  The 
defendant  offered  to  prove  a  custom  of  the  medical  profession 
to  the  effect  that  where  a  physician  is  called  into  consultation 
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by  the  attending  physician  the  charge  of  such  consulting  phy- 
sician is  always  made  to  the  patient  and  not  to  the  attending 
physician,  and  that  it  is  never  the  custom  in  the  medical  pro- 
fession for  the  consulting  physician  to  look  to  the  attending 
physician  for  the  payment  of  the  consulting  physician's 
charge.  This  offer  was  overruled  by  the  District  Court,  who, 
at  the  conclusion  of  the  case,  charged  the  jury  that  if  the 
plaintiff  went  down  to  Haddonfield  and  saw  the  patient  that 
he  had  performed  his  work  and  was  therefore  entitled  to  re- 
cover, and  that  he  (the  trial  judge)  thought  that  $50  was  an 
ordinary  price. 

The  judgment  must  be  reversed.  There  was  no  legal  proof 
of  the  measure  of  damages  the  plaintiff  was  entitled  to  recover 
under  the  implied  contract  with  the  defendant,  and  on  the 
question  of  such  implied  contract  the  offer  of  the  defendant 
should  have  been  received.  It  may  be  that  the  defendant 
would  not  have  been  able  to  prove  the  custom  that  he  offered 
to  show,  but  by  overruling  his  offer  the  existence  of  the  cus- 
tom was  admitted  for  the  purposes  of  the  case  and  only  its 
pertinence  to  the  issue  denied. 

The  judgment  of  the  District  Court  of  the  city  of  ('ainclen 
is  reversed. 


ELLA  ETTA  SMITH  v.  .TOSEPIIIXE  T.  WEAVER. 

Argued  February  10,  11K>7— Decided  June  10,  11K>7. 

A  judgment  was  entered  upon  a  bond  by  virtue  of  the  warrant  of 
attorney  upon  an  affidavit  which  stated  that  the  consideration 
of  the  bond  was  the  sum  of  $2,475.49,  being  the  amount  of  money 
due  from  the  obligor  to  the  deponent  on  the  account  of  money 
which  came  to  the  obIigor*8  hands  as  the  executrix  of  the  wiU  of 
one  Weaver,  and  interest  due  on  the  same,  and  that  the  debt  for 
which  judgment  is  confessed  is  justly  and  honestly  due  and  owing 
to  deponent,  and  that  the  judgment  is  not  confessed  to  answer 
any  fraudulent  purpose.  &c. — Held,  tliat  judgment  was  properly 
entered  on  this  affidavit. 
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The  obligee  of  a  bond  given  for  a  valid  consideration  may  enter 
judgment  by  virtue  of  the  warrant  of  attorney  for  any  debt  or 
demand  that  would  sustain  an  action  under  the  bond  against  the 
maker  thereof,  provided  such  demand,  at  the  time  such  judgment 
is  confessed,  is  justly  and  honestly  due  and  owing  in  the  sense 
that  it  is  an  unpaid  indebtedness,  and  not  in  the  sense  that  a 
fixed  day  of  payment  has  been  reached  and  passed. 
The  case  of  Gatkill  v.  Strong,  24  Vroom  665,  affirmed  on  the 
opinion  contained  in  59  Atl,  Rep.  S3&,  followed. 


On  certiorari. 

Before  Justices  Gahhison^  Swayze  and  Trenchard. 

For  the  prosecutor,  John  J.  Cranddll. 

For  the  defendant,  Melosh  &  Morten. 

The  opinion  of  the  court  was  delivered  by 

Garrison,  J.  A  judgment  entered  upon  a  bond  by  virtue 
of  the  warrant  of  attorney  is  attacked  upon  the  ground  that  the 
affidavit  upon  which  the  judgment  was  entered  does  not  state 
the  true  consideration  of  the  bond  as  required  by  the  statute, 
or  rather  that  it  does  not  state  any  consideration  at  all,  be- 
cause it  does  not  show  an  enforceable  debt.  The  affidavit  is 
in  these  words:  "Ella  Etta  Smith,  being  duly  sworn,  saith 
she  is  the  plaintiff  named  below  and  that  the  true  considera- 
tion of  the  bond  of  which  the  preceding  is  a  copy  on  which 
judgment  is  about  to  be  confessed  was  and  is  the  sum  of  two 
thousand  four  hundred  and  seventy-five  dollars  and  forty- 
nine  cents,  being  the  amount  of  money  due  from  the  said 
Josephine  T.  Weaver  to  this  deponent  on  account  of  money 
which  came  to  her  hands  as  the  executrix  of  the  will  of  Samuel 
W.  Weaver  and  interest  due  on  the  same,  and  that  the  debt 
for  which  judgment  is  confessed  is  justly  and  honestly  due  and 
owing  to  Ella  Etta  Smith,  and  that  the  judgment  is  not  con- 
fessed to  answer  any  fraudulent  intent  or  purpose  or  to  pro- 
tect tlie  property  of  the  defendant  from  any  other  creditors." 

Tlie  transaction  thus  succinctly  stated  is  that  the  sum 
named  in  the  affidavit  being  in  the  hands  of  the  obligor  as 


Digitized  by  VjOOQ IC 


JUNE  TERM,  1907.  33 

}6  Vroom,  Smith  v.  Weaver. 

executrix,  and  due  to  be  paid  to  the  obligee  by  her  in  that 
capacity,  she  agreed  in  her  personal  capacity  to  pay  to  the 
obligee  the  sum  so  due.  It  is  not  contended  that  this  is  not  a 
true  statement  of  the  actual  transaction  between  the  parties, 
and  this  being  so  it  does  not  lie  in  the  mouth  of  a  stranger  to 
the  bond  to  say  that  the  debt  created  by  it  is  without  con- 
sideration. The  consideration  stated  by  the  affidavit  is  the 
retention  by  the  obligor  as  executrix  of  the  precise  sum  that 
she  agrees  to  pay  to  the  obligee,  and  the  consideration  detri- 
mental to  the  obligee  is  her  forbearance  with  respect  to  the 
sum  so  due  to  her  from  the  obligor  as  executrix.  "So  due"  in 
this  context,  it  should  be  noted,  means  that  which  ought  to  be 
paid  and  not  that  which  is  legally  actionable,  and  it  should 
further  be  noted  that  the  statute  with  respect  to  bonds  and 
warrants  of  attorney  treats  the  consideration  of  a  bond  and 
the  debt  for  which  judgment  is  confessed  as  two  separate  and 
distinct  things.  In  the  opinion  adopted  by  the  Court  of 
Errors  and  Appeals  in  the  case  of  Gaskill  r.  Strong  it  wa-^ 
said  touching  the  statute  in  question :  "That  act,  in  speakini? 
of  the  debt  to  be  recovered,  concerns  itself  solely  with  the  debt 
in  existence  at  the  time  of  the  recovery  of  the  judgment. 
While  it  requires  a  true  statement  of  the  consideration  of  the 
bond,  it  leaves  all  matters  appertaining  thereto  as  they  were 
before  its  passage.  The  debt  it  speaks  of  is  the  one  in  exist- 
ence at  the  time  of  the  making  of  the  affidavit  by  virtue  of 
which  the  judgment  is  entered.  The  consideration  of  the 
bond  is  required  to  be  stated,  in  order  that  it  may  be  seen 
whether  the  original  transaction  was  a  valid  one  and  capable 
of  sustaining  the  debt  for  which  judgment  is  to  be  entered, 
not  whether  the  debt  itself  was  in  existence  at  the  time  the 
bond  was  given.  In  other  words,  it  does  not  prescribe  that 
judgments  may  be  entered  for  such  debts  only  as  antedated 
the  delivery  of  the  bond. 

"In  prescribing  what  the  affidavit  shall  contain,  the  act 
?ays  that  it  shall  state  the  true  consideration  of  the  bond.  It 
then  adds,  in  a  separate  clause,  'and  shall  further  set  forth 
that  the  debt  or  demand  for  which  judgment  is  confessed  is 
[not  "was"]  justly  and  honestly  due  and  owing.'    The  first 
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clause  has  reference  to  the  validity  of  the  bond;  the  second 
to  the  legal  propriety  of  the  judgment.  It  treats  them  as  two 
different  things,  leaving  the  connecting  links  to  be  controlled 
by  the  principles  ordinarily  applicable  to  these  two  distinct 
subjects  of  adjudication.  The  latter  requirement  is  not  that 
the  original  debt,  or  so  much  thereof  as  remains  unpaid,  may 
be  set  forth  and  recovered,  but  that  judgment  may  be  con- 
fessed for  any  debt  honestly  due  and  owing  under  said  bond — 
that  is,  any  honest  debt  supported  by  the  consideration  upon 
which  the  validity  of  the  bond  itself  depends.  Reading  the 
whole  section  together,  it  confers  upon  a  party  holding  a 
bond  given  for  a  valid  consideration  the  right  to  enter  judg- 
ment for  any  demand  which  is  of  such  a  nature  that  it  would 
sustain  an  action  under  the  bond  against  the  maker  thereof, 
provided  such  demand,  at  the  time  of  the  confession  of  judg- 
ment, is  honestly  due  and  owing. 

"This  contention  receives  support  from  the  history  of  the 
legislation  in  question.  At  the  time  of  the  passage  of  the 
original  act,  in  1817,  the  language  used  was  that  the  affidavit 
should  state  the  true  cause  of  action.  In  1820  this  language 
was  altered  so  as  to  require  a  statement,  not  of  the  cause  of 
action,  but  of  the  true  consideration  of  the  bond.  The  sig- 
nificance of  this  change  is  apparent  in  the  light  of  the  view 
above  indicated. 

"Nor  do  the  words  'justly  and  honestly  due  and  owing' 
limit  the  indebtedness  for  which  judgment  can  be  entered  to 
such  only  as  present  an  accrued  li^ht  of  action.  Debts  now 
due  and  owing,  in  the  sense  that  they  are  unpaid  indebted- 
ness, is  what  is  meant,  not  that  a  fixed  day  of  payment  has 
been  reached  and  passed. 

"If  the  affidavit  states  the  consideration  by  giving  truth- 
fully the  substance  of  the  tran^action,  a  judgment  entered 
for  an  honest  demand  for  an  actual  indebtedness,  and  with- 
out fraudulent  pui-pose,  will  not  be  open  to  the  attack  of  other 
creditors  merely  because  the  affidavit  is  inartificially  drawn. 
The  word  'true,'  in  this  connection,  means  that  which  is  frank 
and  actual,  rather  than  that  which  is  precise  and  technical." 

Oaskill  V.  Strong  was  affirmed  in  24  Vroom  665,  upon  the 
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opinion  delivered  in  the  Circuit  Court  from  which  the  above 
excerpt  is  taken.  The  opinion  thus  referred  to  is  not,  how- 
ever, officially  reported,  and  is  to  be  found  in  accessible  form 
only  in  the  fifty-ninth  volume  of  the  Atlantic  Reporter,  p,  339. 
We  have  sufficiently  indicated  the  grounds  for  our  conclu- 
sion that  the  attack  upon  the  judgment  in  the  present  case  is 
without  force. 

The  rule  to  show  cause  is  discharged. 


THE  UNITED  NEW  JERSEY  RAILWAY  AND  CANAL  COM- 
PANY AND  THE  PENNSYLVANIA  RAILROAD  COMPANY, 
PROSECUTORS,  v.  THE  STATE  BOARD  OP  ASSESSORS 
ET  AL. 

Argued  March  9  and  23,  1907— Decided  August  9,  1907. 

1.  The  revised  act  of  1888  for  the  taxatiou  of  railroad  and  canal 
property  (Pamph.  L.  1888,  p.  269;  Gen.  Stai.,  p.  3324),  as 
amended  by  chapters  82.  122  and  280  of  the  laws  of  1906  {Pamph. 
L.,  pp.  121,  220,  571),  imposes  "a  uniform  state  tax,  ei]ually 
applicable  to  all  railroad  and  canal  corporations  of  this  j<tate," 
within  the  meaning  of  the  "Act  relative  to  transit  duties,"  ap- 
proved March  4th,  1869.    Pamph.  L.,  p.  226. 

2.  The  act  of  1869  relative  to  transit  duties  {Pamph.  L.  1869,  p. 
226)  does  not  prohibit  the  legislature  from  changing  the  method 
of  taxation  upon  the  property  of  the  companies  referred  to  in  that 
act,  provided  the  change  be  made  by  a  general  law  imposing  a 
uniform  state  tax  equally  applicable  to  all  railroad  and  canal 
corporations  of  this  state. 

3.  In  the  act  of  1869  relative  to  transit  duties  {Pamph,  L.  1809,  p. 
226)  the  words  **a  uniform  state  tax"  do  not  mean  a  tax  uniform 
in  amount  throughout  all  the  taxing  districts  of  the  state,  but  a 
rule  of  taxation  uniform  in  its  application  to  all  railroad  and 
canal  property  within  the  several  taxing  districts. 


On  certiorari. 

Before  Justices  Fort,  Hendriokson  and  Pitney. 
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For  the  prosecutors,  Richard  V.  Lindabury  and  James  B, 
Vredenburgh. 

For  the  defendants,  Bennet  Van  Syckel,  John  R.  Hardin 
and  Robert  H,  McCarter,  attorney-general. 

The  opinion  of  the  court  was  delivered  by 

Fort,  J.  This  writ  brings  up  an  assessment  for  taxation 
by  the  state  board  of  assessors  against  the  property  of  the 
prosecutors  in  the  year  1906,  the  assessment  being  imposed 
under  the  act  for  the  taxation  of  railroad  and  canal  property, 
approved  April  10th,  1884,  and  amended  March  27th,  1888, 
and  the  further  amendment  to  said  act,  approved  April  5th, 
1906.    Pamph,  L.  1906,  p,  121. 

The  prosecutors  seek  to  set  aside  this  assessment  on  tlie 
ground  that  they  have  an  irrepealable  contract  with  the  state 
with  relation  to  taxation,  and  that  the  assessment  imposed 
under  the  acts  above  stated  is  in  violation  of  that  contract, 
and,  hence,  void. 

A  brief  summary  of  the  act  incorporating  the  various  rail- 
roads consolidated  in  the  United  New  Jersey  Railway  and 
Canal  Company  and  leased  to  the  Pennsylvania  Railroad  Com- 
pany is  necessary. 

The  Delaware  and  Raritan  Canal  Company  was  incor- 
porated by  an  act  approved  February  4th,  1830  (Pamph. 
L.,  p.  73),  and  that  act  contained  in  the  twenty-sixth  sec- 
tion a  provision  with  relation  to  taxation  which  required  a 
quarterly  report  to  be  made  to  the  state,  and  imposed  upon 
the  company  the  duty  to  pay  to  the  state  treasurer  eight 
cents  for  each  passenger  carried  and  eight  cents  for  each  ton 
of  merchandise  transported,  except  certain  articles,  which 
were  to  bear  only  two  cents  per  ton,  and  at  the  end  of  the 
section  is  the  following  clause : 

"And  that  no  other  tax  or  impost  shall  be  levied  or  assessed 
upon  the  said  company." 

In  the  same  year,  1830,  an  act  was  passed  incorporating  iha 
Camden  and  Amboy  Railroad  and  Transportation  Company 
(Pamph,  L,  1830,  p.  83),  and  by  the  twenty-third  section  of 
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that  act  that  road  was  required  to  make  like  reports,  and 
upon  it  was  imposed  the  duty  of  paying  to  the  state  ten  cents 
for  each  passenger  and  fifteen  cents  for  each  ton  of  merchan- 
dise transported,  and  at  the  end  of  that  section  occurs  this 
clause : 

*'And  that  no  other  tax  or  impost  shall  be  levied  or  as- 
sessed against  said  company." 

By  an  act  passed  February  15th,  1831,  entitled  ''An  act 
relative  to  the  Delaware  and  Raritan  Canal  Company  and 
the  Camden  and  Amboy  Railroad  and  Transportation  Com- 
pany" (Pamph.  L.  1831,  p,  124),  these  companies,  with  the 
consent  of  seven-eighths  of  their  stockholders,  were  authorized 
to  consolidate  their  capital  stock.  This  act  contained  no  pro- 
vision on  the  subject  of  taxation. 

Subsequently,  on  the  2d  of  March,  1832,  a  supplement  to 
this  last-mentioned  act  was  passed,  but  that  act  is  of  no  con- 
cern in  this  recital. 

On  the  7th  of  March,  1832,  an  act  to  incorporate  the  New 
Jersey  Railroad  and  Transportation  Company  was  passed 
(Pamph,  L.  1832,  p,  96),  conferring  authority  to  construct 
a  road  from  the  city  of  New  Brunswick  to  the  Hudson  river, 
and,  under  the  charter  of  this  company,  at  the  end  of  five 
years  after  the  completion  of  the  road,  they  were  to  pay  to 
the  state  a  tax  of  one-fourth  of  one  per  cent,  upon  their 
capital  stock  paid  in,  and,  at  the  expiration  of  ten  years,  a  tax 
of  one-half  of  one  per  cent,  upon  the  true  amount  of  capital 
stock  of  said  company  was  required  to  be  paid,  and  there 
occurs  this  clause  in  section  18  of  that  act : 

"And  that  no  other  or  further  tax  or  impost  shall  be  levied 
or  imposed  upon  said  company." 

By  an  act  of  March  15th,  1837,  which  was  a  supplement  to 
the  act  relative  to  the  Delaware  and  Raritan  Canal  Company 
and  the  Camden  and  Amboy  Railroad  and  Transportation 
Company  {Pamph,  L,  1837,  p,  473),  these  companies  out  of 
their  joint  funds  were  authorized  to  construct  a  railroad  from 
the  terminus  of  the  New  Jersey  Railway  and  Transportation 
Company  from  the  city  of  New  Brunswick  to  the  city  of 
Trenton,  and  thence  to  some  point  on  the  line  of  the  Camden 
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and  Amboy  railroad  at  or  near  Bordentown,  where  there  was 
to  be  a  connection  with  tlie  last-named  road.  And  the  third 
section  of  this  last-mentioned  act  provided: 

"That  the  same  transit  duties  for  goods,  wares  and  mer- 
chandises and  for  passengers  transported  on  or  over  said  road 
from  Bordentown,  or  from  the  Trenton  and  Delaware  bridge, 
or  from  the  city  of  Trenton  to  the  city  of  New  Brunswick 
*  *  *  (or  between  the  same  points  in  the  other  direc- 
tion) that  they  shall  be  liable  to  pay  to  the  state  for  the  same 
goods  and  passengers  as  if  they  had  been  transported  on  the 
Camden  and  Amboy  railroad  from  Camden  to  South  Amboy/' 

That  is,  it  made  the  transit  duties  fixed  in  the  statute  in- 
corporating the  Camden  and  Amboy  Railroad  Company  appli- 
cable to  this  railroad. 

By  the  act  of  March  15th,  1837,  being  a  supplement  to  the 
act  relative  to  the  Delaware  and  Raritan  canal  and  the  Cam- 
den and  Amboy  Railroad  and  Transportation  Company 
(Pamph.  L,  1837,  p.  482),  upon  its  acceptance  by  the  com- 
panies, certain  rates  for  passenger  traffic  were  allowed  to  be 
increased,  with  one-half  of  the  increase  coming  to  the  state, 
but,  by  the  proviso  at  the  end  of  section  1  of  that  act,  it  was 
enacted : 

"That  the  transit  duty  shall  in  no  case  be  less  than  ten 
cents  for  each  passenger  carried  on  said  road." 

This  was  the  condition  of  the  legislation  applicable  to  the 
roads  to  which  reference  has  been  made,  on  the  27th  day  of 
February,  1867,  when  there  was  an  act  passed  entitled  "An 
act  to  validate  and  confirm  certain  agreements  between  the 
companies  owning  railroad  lines  between  New  York  and 
Philadelphia."  Pamph.  L.  1867,  p.  lU.  This  act  author- 
ized the  Delaware  and  Raritan  Canal  Company  and  the  Cam- 
den and  Amboy  Railroad  and  Transportation  Company  and 
the  New  Jersey  Railroad  and  Transportation  Company  to 
make  such  agreement  for  consolidation  of  interests  as  they 
might  deem  proper  and  expedient,  and  then  proceeds  as  fol- 
lows : 

"Any  such  agreement  or  agreements  heretofore  made  or 
hereafter  to  be  made  for  the  purposes  aforesaid,  by  and  be- 
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tween  the  said  companies,  or  by  and  between  them,  or  any  of 
them,  and  the  Philadelphia  and  Trenton  Kailroad  Company, 
be  and  the  same  are  hereby  validated,  ratified  and  confirmed." 

And,  at  the  end  of  the  section  from  which  quotation  has 
just  been  made,  there  is  this  proviso : 

''Provided,  that  the  transit  duties  and  all  other  taxes  and 
dues  accruing  to  this  state  from  any  of  said  companies  are 
not  to  be  changed  or  diminished  by  anything  herein  con- 
tained." 

Fnder  this  act  of  1867  the  consolidation  agreement  which 
was  entered  into,  or  which  had  been  already  entered  into,  was 
ratified  and  confirmed,  and  the  United  Railroad  and  Canal 
Companies  came  into  being. 

On  the  30th  day  of  March,  1868,  after  such  consolidation, 
an  act  was  passed  to  enable  the  United  Railroad  and  Canal 
Companies  to  increase  their  depot  and  terminal  facilities  at 
Jersey  City.    Pamph.  L,  1868,  p.  551. 

This  act  was  a  grant  by  the  state  to  the  companies  through 
a  conveyance  to  the  Xew  Jersey  Railroad  and  Transportation 
Company  of  what  is  known  as  the  Harsimus  cove  property 
in  Jersey  City,  this  to  be  used  for  increasing  the  depot  and 
other  facilities  at  Jersey  City,  and  in  the  second  section  of 
this  act  it  was  provided : 

''That  any  other  tax  other  than  that  which  is  imposed  upon 
the  said  companies,  respectively,  by  their  respective  charters 
or  acts  of  incorporation,  is  hereby  repealed.'' 

Ko  that  this  left  the  charter  provisions  with  regard  to 
transit  duties  in  lieu  of  taxes  in  force,  and,  if  it  repealed 
anything,  it  repealed  simply  the  provisions  of  the  act  of 
March  15th,  1837,  supra,  which  gave  to  the  state  one-half  of 
certain  increase  in  railroad  fares  for  the  transportation  of 
passengers  between  New  York  and  Philadelphia,  when  the 
rate  exceeded  $3  per  person. 

With  this  state  of  taxation  existing,  and  this  contract  with 
the  state  in  operation,  the  legislature,  in  1869,  passed  an  act, 
which  is  the  important  statute  in  this  controversy,  which  was 
approved  March  4th,  1869,  and  entitled  "An  act  relative  to 
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transit  duties/*  Pamph,  L,  1869,  p.  226.  This  act  reads  as 
follows : 

"1.  Be  it  enacted  by  the  Senate  and  General  Assembly 
of  the  State  of  New  Jei-sey,  That,  from  and  after  the  passage 
of  this  act,  all  transit  duties,  whether  passenger  or  freight, 
shall  be  and  they  hereby  are  abolished. 

"2.  And  be  it  enacted.  That  all  companies  heretofore  pay- 
ing transit  duties  to  the  state  shall  hereafter  pay  each  yeai', 
in  quarterly  payments  as  heretofore  to  the  treasurer  of  this 
state,  a  tax  of  one-half  of  one  per  centum  upon  the  costs  of 
their  respective  works,  including  all  their  property  of  every 
description  not  otherwise  taxed,  until  the  legislature  shall, 
by  general  law,  impose  a  uniform  state  tax,  equally  applicable 
to  all  railroad  and  canal  corporations  of  this  state,  and  said 
companies  shall  then  pay  such  uniform  tax;  and  until  such 
general  law  be  passed,  no  company  heretofore  paying  transit 
duties  as  aforesaid  shall,  in  any  year  hereafter,  pay  a  less  sum 
as  tax  to  the  state  than  that  paid  by  it  for  taxes  and  duties 
of  all  kinds  for  the  year  eighteen  hundred  and  sixty-eight, 
and  said  amounts  shall  be  paid  by  them  in  equal  quarterly 
payments,  and  no  other  tax  or  impost  shall  be  levied  or  as- 
sessed upon  said  companies. 

"3.  And  be  it  enacted,  That  this  act  shall  not  apply  to 
any  corporation  having  a  contract  with  this  state  in  reference 
to  taxation,  unless,  within  three  months  from  the  passage 
hereof,  this  act  and  its  provisions  be  accepted  by  the  board  of 
directors  of  such  corporation  in  place  of  said  contract,  and  a 
certificate  of  such  acceptance,  imder  the  corporate  seal  of  such 
corporation,  be  filed  in  the  office  of  the  secretary  of  state, 
which  certificate,  or  a  duly-certified  copy  thereof,  shall  be 
plenary  evidence  of  such  acceptance,  and,  until  the  filing  as 
aforesaid  of  such  acceptance,  such  corporation  shall  pay  as 
now  required  by  law. 

"4.  And  be  it  enacted.  That  this  act  shall  take  effect  im- 
mediately." 

This  act  was  accepted  in  accordance  with  its  terms  by  the 
above-named  companies  who  were  then  paying  transit  duties 
to  the  state,  and  the  effect  of  the  first  section  of  that  statute 
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was  to  abolish  all  transit  duties,  and  that  ionn  of  taxation, 
as  to  all  companies  to  which  it  applied,  and  to  establish  the 
method  pointed  out  in  section  2  of  the  act  of  1869  as  the 
only  method  for  the  taxation  of  the  property  of  these  rail- 
roads after  the  passage  of  this  act,  which  was  upon  the  fol- 
lowing basis,  namely : 

"A  tax  of  one-half  of  one  per  centum  upon  the  cost  of  their 
respective  works,  including  all  their  property  of  every  de- 
scription not  otherwise  taxed,  until  the  legislature  shall,  by 
general  law,  impose  a  uniform  state  tax  equally  applicable  to 
all  railroad  and  canal  corporations  of  this  state,  and  said 
companies  shall  then  pay  said  uniform  tax." 

After  the  enactment  of  this  statute  an  act  was  approved  on 
the  17th  of  March,  1870,  entitled  "An  act  to  enable  the 
United  Railway  and  Canal  Companies  to  consolidate  their 
stock  and  to  consolidate  or  agree  with  other  companies 
(Pamph.  L.  1870,  p.  916),  and,  under  it,  the  Delaware  and 
Raritan  Canal  Company,  the  Camden  and  Amboy  Railroad 
Company,  the  New  Jersey  Railroad  and  Transportation  Com- 
pany, these  being  sometimes  called  the  United  Companies, 
and  the  United  Railway  and  Canal  Companies,  were  stated 
to  be  identical  in  interest,  and  to  have  an  identity  of  interest 
with  the  Philadelphia  and  Trenton  Railway  Company  and 
other  companies,  and  it  was  enacted  by  this  last  act  that  said 
United  Companies,  by  the  consent  of  two-thirds  in  interest 
of  their  stockholders,  might  consolidate  their  respective  capital 
stocks  with  any  other  railroad  or  canal  company  or  companies 
in  this  state  or  otherwise,  by  agreement,  contract,  lease  or 
otherwise,  as  to  the  directors  of  the  United  Companies  might 
seem  expedient.  There  was  a  proviso  in  the  second  section  of 
this  act  which  reads  as  follows : 

"That  no  such  consolidation  agreement,  contract,  lease  or 
other  arrangement  shall  have  the  effect  or  be  construed  to 
release  or  discharge  the  said  United  Companies,  or  any  or 
either  of  them,  or  any  company  or  companies  with  which  any 
such  consolidation  agreement,  contract  or  lease  may  be  made, 
from  any  taxes,  liabilities,  obligations  or  duties  which  they, 
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or  either  of  them,  may  be  subject  or  liable  to,  either  to  this 
state  or  to  any  other  person  or  persons." 

Pursuant  to  the  statute  last  quoted,  agreements  were  made 
between  the  said  companies,  and  the  legislature,  on  the  14th 
of  March,  1872,  passed  a  law  entitled  "An  act  to  amend  an 
act  entitled  ^An  act  to  validate  and  confirm  certain  agree- 
ments between  the  companies  owning  the  railroad  lines  be- 
tween New  York  and  Philadelphia.' "  Pamph.  L.  1872,  p. 
567.  And  this  act  provided  for  the  complete  consolidation 
of  the  Delaware  and  Raritan  Company,  the  Camden  and 
Amboy  Company  and  the  New  Jersey  Railway  and  Transpor- 
tation Company,  and  that  the  capital  stock  of  these  three 
companies  should  be  canceled  and  a  like  amount  of  consoli- 
dated capital  stock  issued.  And  this  act  contains  the  follow- 
ing clause  as  to  taxation : 

"The  consolidated  corporation  thus  authorized  to  be  formed 
shall  be  vested  with  and  hold  all  the  rights,  titles,  powers, 
franchises,  privileges,  properties,  immunities  and  advantages 
heretofore  conferred  upon  or  now  held  by  any  or  either  of  said 
three  corporations  respectively." 

It  will  be  noted  that  through  all  this  legislation  there  runs 
a  manifest  purpose  on  the  part  of  the  state  to  retain  and  en- 
force its  contractual  rights  with  these  companies  as  contained 
in  their  original  charters,  or  as  modified  by  the  act  of  1869, 
which  changed  the  method  of  taxation  from  transit  duties  to 
a  fixed  percentage. 

In  this  condition  of  the  law  the  prosecutor,  the  Pennsyl- 
vania Railroad  Company,  entered  into  a  lease  with  the  United 
Railroad  Companies  for  a  period  of  nine  hundred  and  ninety- 
nine  years,  leasing  all  the  properties  mentioned  in  the  charters, 
to  which  reference  has  been  made,  or  owned  or  operated  by 
any  of  these  companies,  this  lease  being  made  after  the  enact- 
ment of  the  act  of  March  14th,  1872,  and  after  the  companies 
mentioned  in  that  act  had  accepted  the  same  by  certificates 
filed  as  required  by  the  statute,  and  which  will  be  found 
printed  on  page  1402  of  the  laws  of  1872. 

The  agreement  between  the  Pennsylvania  Railroad  Com- 
pany and  these  T'nited  Companies  was  ratified  by  the  legisla- 
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hire  of  the  state  on  the  27th  of  March,  1873,  by  an  act  enti- 
tled "An  act  to  validate  and  confirm  a  certain  lease  and  con- 
tract between  the  companies  now  known  as  the  United  Rail- 
road and  Canal  Companies  and  the  Pennsylvania  Railroad 
Company." 

There  is  nothing  in  this  last  statute  on  the  subject  of  taxa- 
tion, unless  a  clause  in  the  proviso  may  be  deemed  to  relate  to 
it,  and  that  clause  reads  as  follows : 

^That  nothing  in  this  act  shall  be  considered  as  a  waiver 
of  any  rights  that  the  State  of  New  Jersey  has  in  the  cor- 
porations named  in  this  act." 

By  the  lease  which  was  thus  ratified  and  which  was  referred 
to  in  the  statute  as  being  on  file  in  the  office  of  the  secretary 
of  state,  it  was  provided  that  all  the  franchises,  rights  and 
privileges  of  the  lessors  (that  is,  the  United  Railway  Com- 
panies), thereto  respectively  belonging  or  in  anywise  apper- 
taining, were  transferred  to  the  lessee,  and  whatever  rights, 
therefore,  were  possessed  by  the  lessor  companies  passed  to 
the  Pennsylvania  Railroad  Company  under  this  act  by  con- 
sent of  the  state,  and  the  contractual  relation,  if  any,  between 
the  state  and  the  United  Railroad  Companies,  of  which  the 
Pennsylvania  railroad  became  the  lessee,  still  inheres  in  the 
charter  rights  of  the  lessors  which  had  been  thus  transferred. 

That  the  contracts  with  relation  to  taxation  existing  be- 
tween the  lessor  companies  and  the  state,  as  found  in  their 
original  charters,  were  deemed  to  be  irrepealable  contracts,  is 
so  firmly  settled  by  the  decisions  of  this  court  that  it  will  not 
be  deemed  here  to  be  an  open  question. 

In  the  case  of  United  Railroad  and  Canal  Co.  v.  Cornmis- 
sioner  of  Railroad  Taxation,  8  Vroom  240  (at  p,  248),  Mr. 
Justice  Depue  says: 

'Tint  the  existence  of  a  contract  of  this  nature  (that  is,  an 
irrepealable  contract)  with  these  prosecutors  in  their  original 
acts  of  incorporation  is  too  firmly  establislied  to  be  a  debata- 
ble question." 

To  sustain  this  statement  that  learned  justice  cites  the  fol- 
lowing cases:  State  v.  Branin,  3  Zab.  484;  Camden  and 
Amboy  Railroad  Co.  v.  Commifisioners  of  AppraJ.^,  3  Harr.  71 ; 
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State  V.  Berry,  2  Id.  80 ;  State  v.  Gardner,  1  Zab.  557 ;  New 
Jersey  Railroad  and  Transportation  Co.  v.  Hancock,  6  Vroom 
537. 

At  anather  point  in  the  opinion,  from  which  the  above 
quotation  is  made,  the  same  learned  justice  says  (at  p.  253) : 

"The  allegation  is  that  the  prosecutors  have  irrepealable 
contracts  with  the  state  on  the  subject  of  taxation.  Not  hav- 
ing filed  a  surrender  of  such  contracts  they  have  not  subjected 
themselves  to  taxation  under  the  tenth  section  of  the  act  of 
1873,  and  they  are  not  liable  under  the  first  section,  inasmuch 
as  the  act  of  1873  is  not  a  taxation  by  general  law  provided 
for  by  the  act  of  1869." 

This  brings  us  to  a  more  specific  consideration  of  the  act 
of  1869.    Pamph.  L.,  p.  220. 

That  the  method  of  taxation  provided  for  by  the  act  of  1869 
was  substituted  for  that  contained  in  the  respective  charters 
of  the  several  companies  composing  the  United  New  Jersey 
Railroad  and  Canal  Companies  we  have  no  doubt.  The  lan- 
guage of  this  act  makes  its  purpose  clear. 

Before  it  was  to  become  operative  it  was  to  be  accepted  by 
the  corporations  to  which  it  might  apply.  It  was  so  accepted 
by  the  United  Companies,  as  we  have  seen.  By  this  accept- 
ance the  contract  for  transit  duties,  in  lieu  of  taxation,  was 
by  the  first  section  of  that  act  clearly  abrogated  by  mutual 
agreement. 

The  second  section  of  the  act  substitutes  for  the  transit 
duties  previously  imposed  a  specific  tax  of  "one-half  of  one 
per  centum  upon  the  cost  of  their  respective  works,  including 
all  their  property  of  every  description  not  otherwise  taxed." 

This,  we  think,  becomes  the  substituted  or  modified  con- 
tract, if  any  contract  thereafter  existed,  between  these  com- 
panies and  the  state,  and  this  method  of  taxation  became,  if 
a  contract  existed,  the  exclusive  method  of  taxing  such  com- 
panies, unless  and  until,  as  the  act  provides,  "the  legislature 
shall,  by  general  law,  impose  a  uniform  state  tax  equally 
applicable  to  all  railroad  and  canal  corporations  of  this  state, 
and  said  companies  shall  then  pay  such  uniform  tax." 

The  specific  rate  tax  was,  therefore,  after  1869,  the  onl> 
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method  of  taxing  the  property  of  the  prosecutors  in  this  case 
so  long  as  the  state  failed  to  enact  a  general  law  imposing  a 
uniform  tax  upon  the  property  of  all  railroad  and  canal  cor- 
porations. Whenever  the  state  saw  fit  to  place  the  property  of 
all  railroad  and  canal  companies,  for  the  purpose  of  taxation, 
imder  a  general  law,  there  was  nothing  in  the  act  of  1869  to 
inhibit  its  so  doing. 

Assuming  the  act  of  1869  to  be  a  contract  between  tlic 
prosecutors  and  the  state,  it  in  no  way  prohibits  the  legisla- 
ture from  changing  the  method  of  taxation  provided  in  that 
act,  if  the  change  made  shall  be  made  by  a  general  law  appli- 
cable to  all  the  property  of  all  railroad  and  canal  companies 
in  the  state,  and  shall  establish  a  uniform  state  tax  upon  such 
property. 

In  1873  the  legislature  passed  an  act  for  the  taxation  of 
the  property  of  railroad  companies  only,  and  this  act,  while 
it  was  general  in  terms,  was  held  to  be  void  as  against  the 
United  New  Jersey  Railroad  and  Canal  Companies  because 
not  within  the  act  of  1869,  in  that  it  was  not  an  act  taxing? 
all  railroad  and  canal  corporations;  but  it  is  quite  evident 
from  the  opinion  of  Mr.  Justice  Depue,  to  which  reference  has 
heretofore  been  made,  that,  if  the  act  of  1873  had  been  made 
applicable  to  both  railroad  and  canal  companies,  it  would  have 
been  sustained.  United  New  Jersey  Railroad  and  Canal  Co, 
V.  Commissioner  of  Railroad  Taxation,  8  Vroom  240,  253. 

This  leaves,  as  the  first  question  to  be  determined,  is  the 
act  of  1906,  under  which  the  assessments  were  laid  in  the 
case  before  us,  a  general  law  for  the  taxation  of  the  property 
of  all  railroad  and  canal  corporations  ? 

We  think  it  is. 

That  phase  of  this  question  is  disposed  of  in  an  opinion 
filed  by  Mr.  Justice  Pitney  in  the  several  cases  argued  together 
with  this  case. 

An  examination  of  both  the  title  and  the  body  of  the  act 
of  1884,  as  amended  by  the  act  of  1888  {Pamph.  L.  1881,  p. 
142;  Pamph.  L.  1888,  p.  269),  will  make  it  clear  that  those 
acts  were  for  the  purpose  of  "establishing,  by  a  general  law,  a 
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imiform  system  for  the  taxation  of  the  property  of  all  rail- 
road and  canal  companieB. 

The  title  of  the  act  of  1884  is  as  follows :  "An  act  for  the 
taxation  of  railroad  and  canal  property."  And  this  title  has 
been  since  retained  in  all  the  revisions  and  supplements  to 
that  act,  to  and  including  the  act  of  1906,  under  which  the 
tax  here  in  litigation  was  imposed. 

The  decision  of  the  Court  of  Errors  and  Appeals  in  Central 
Railroad  Co.  v.  Board  of  Assessors,  19  Vroom  146,  149,  sus- 
taining the  constitutionality  of  the  act  of  1884,  is  placed  upon 
the  ground  that  said  act  is  a  general  law  under  the  provision? 
of  our  state  constitution,  which  requires  that  all  laws  with  re- 
lation to  taxation  shall  be  general  and  based  upon  a  uniform 
rule. 

The  act  of  1905  (Patnph,  L.,  p.  189),  in  so  far  as  it 
modifies  the  act  of  1888,  has  been  held  at  this  present  term  of 
the  Court  of  Errors  and  Appeals  not  to  change  the  general 
character  or  uniformity  of  the  act  of  1884  as  revised  in  1888. 
Bergen  and  Dundee  Railroad  Co.  v.  Siate  Board  of  Assessors, 
45  Vroom  742. 

The  act  of  1884,  as  revised  by  the  act  of  1888,  and  the 
amendments  or  supplements  of  1905  and  1906,  being  general  , 
laws,  in  no  way  impaired  any  contractual  right  which  the 
prosecutors  have,  if  any  they  have,  under  the  act  of  1869. 
These  acts,  being  general  acts  for  taxation,  are  within,  and 
not  without,  the  act  of  1869. 

It  is  further  suggested  that,  under  the  act  of  1860,  the  tax 
which  may  be  imposed  upon  railroad  and  canal  property,  in 
substitution  for  the  specific  tax  imposed  by  that  act,  must  not 
only  be  imposed  by  a  general  law,  but  such  tax  must  be  *'a 
uniform  state  tax." 

The  contention  of  the  prosecutor  on  this  point,  as  we  under- 
stand it,  is  that  the  act  of  1884,  as  revised  in  1888,  since  the 
amendments  of  1905  and  1906,  all  of  which  have  been  re- 
ferred to  herein,  does  not  establish  a  uniform  state  tax  within 
the  provisions  of  the  act  of  1869,  and,  hence,  is  not  applicable 
to  the  prosecutors. 
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This  necessitates  a  consideration  of  the  expression  in  the  act 
of  1869,  "uniform  state  tax." 

The  learned  counsel  for  the  prosecutors  states  his  contention 
on  this  point  in  this  way : 

"Manifestly  the  intention  was  that  the  companies  should 
be  subjected  to  no  other  burden  than  such  as  should  be  im- 
posed upon  their  rivals,  and  that  that  burden  should  rest  upon 
them  and  their  rivals  uniformly  and  equally." 

We  are  .imable  to  see  how  there  is  anything  in  the  act  of 
1906  that  conflicts  with  this  statement  of  counsel.  The  act 
of  1884,  as  amended  in  1906,  applies  to  all  railroads  and 
canals  in  the  state ;  and  the  act  of  1906  establishes  a  uniform 
rate  upon  the  property  of  all  railroad  and  canal  corporations 
defined  under  subdivisions  1,  3  and  4  of  section  3  of  the 
act  of  1884,  as  amended  in  1888.  These  three  classes  of 
property,  briefly  stated,  are  the  main  stem,  the  personal  prop- 
erty and  the  franchises  of  such  railroads.  By  the  third  sec- 
tion of  the  act  of  1906  these  three  classes  of  property  are  to 
be  assessed  at  a  uniform  rate,  to  be  arrived  at  from  the  average 
rate  of  taxation,  to  be  ascertained  in  the  manner  pointed  out 
in  section  3  of  the  act  of  1906.  This  is  clearly  a  uniform  rate 
-as  to  the  classes  of  property  to  which  it  applies,  and  which 
the  legislature  has  seen  fit  to  segregate  for  the  purposes  of 
taxation.  Michigan  Central  Railroad  Co.  v.  Powers,  201  U. 
S,  245,  293. 

The  remaining  class  of  railroad  property  taxed  under  these 
acts  is  that  included  within  the  second  subdivision  of  section 
3  of  the  act  of  1884,  amended  in  1888,  which  consists  of 
other  real  estate  used  for  railroad  and  canal  purposes  in  each 
of  the  taxing  districts  of  the  state,  including  the  roadbed 
(other  than  main  stem),  waterways,  reservoirs,  tracks,  build- 
ings, water  tanks,  water  works,  riparian  rights,  docks,  wharves 
and  piers  and  all  other-real  estate,  except  land  not  used  for 
j-ailroad  or  canal  purposes.^'  This  class  of  property  is  to  l)e 
assessed  in  the  manner  pointed  out  in  the  supplement  of  the 
act  of  1884,  as  revised  in  1888  (Pamph,  L.  1906,  p.  571),  and 
that  act  provides  that  that  class  of  real  property  shall  be 
assessed  and  taxed  in  each  taxing  district  in  this  state  in  the 
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same  manner  and  at  the  same  rate  as  other  property  located 
in  said  taxing  district  is  assessed  and  taxed.  This  last  sup- 
plement is  applicable  to  all  classes  of  railroad  and  canal  pro})- 
erty  to  which  it  refers,  of  every  railroad  and  canal  corpora- 
tion, and  establishes,  as  we  think,  a  uniform  rate  as  to  each 
of  them,  namely,  the  rate  of  taxation  imposed  in  each  taxing 
district  in  which  the  property  lies. 

We  do  not  construe  the  words  "a  uniform  state  tax"  in  the 
act  of  1869  to  mean  a  tax  uniform  in  amount  throughout  all 
the  taxing  districts  of  the  state  within  the  entire  territory  of 
the  state,  but  as  fixing  a  rule  of  taxation  which  shall  be  uni- 
form in  its  application  to  all  railroad  and  canal  property 
within  the  several  taxing  districts.  The  rate  of  taxation  in 
the  several  taxing  districts  must,  of  necessity,  owing  to  their 
different  needs,  vary,  but  the  variance  is  uniform  in  its  appli- 
cation upon  all  railroad  and  canal  companies  owning  prop- 
erty within  the  several  taxing  districts,  and,  hence,  the  rate 
of  taxation  in  the  several  districts  falls  with  equal  burden 
upon  the  property  of  each  railroad  and  canal  company  within 
each  of  the  taxing  districts  of  the  state. 

It  was  suggested  that  "a  uniform  state  tax"  meant  that  the 
tax  must  be  imposed  by  the  state  at  a  given  rate,  to  be  appli- 
cable to  all  taxing  districts;  that  no  tax  otherwise  fixed  and 
imposed,  or  imposed  for  local  purposes,  could  be  deemed  a 
state  tax.  This  question,  however,  we  do  not  deem  to  be  an 
open  one.  In  Central  Railroad  Co,  v.  Board  of  Assessors,  ID 
Vroom  146,  280,  Chancellor  Bunyon  delivered  the  opinion  of 
the  court  on  the  constitutionality  of  the  act  of  1884,  and  said : 

"All  taxes,  whether  levied  for  state,  county  or  municipal 
purposes,  are  state  taxes;  they  can  be  imposed  by  no  other 
authority  than  that  of  the  state.  The  state  appropriates  the 
proceeds  to  what  purposes  it  sees  fit,  but,  however  the  pro- 
ceeds may  be  appropriated,  every  tax  is  a  state  tax." 

See,  also,  C.  &  B.  R.  R,  Co.  v.  Cook,  3  Vroom  338,  340. 

We  reach  this  result: 

First.  That,  by  the  Transit  act  of  1869,  the  irrepealable 
contracts  contained  in  the  original  charters  of  the  several 
railroad  and  canal   companies  composing  the  United   New 
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Jersey  Bailroad  and  Canal  Company,  fixing  transit  duties  in 
lieu  of  other  taxes,  were  abolished. 

Second.  That,  if  the  act  of  1869  created  any  contract,  upon 
its  acceptance  by  the  United  Companies,  it  was  a  contract  to 
pay  the  specific  tax  mentioned  in  that  act,  or  such  other  tax 
as  should  be  imposed  upon  the  property  of  all  railroad  and 
canal  corporations. 

Third.  That  the  act  of  1884,  as  revised  in  1888,  and  the 
acts  of  1905  and  1906  (all  supra),  are  general  laws,  within 
the  requirements  of  the  act  of  1869. 

Fourth.  That  a  state  tax  is  any  tax  imposed  by  legislative 
authority,  whether  assessed  directly  by  the  state  itself  or  by 
an  agency  of  the  state. 

Fifth.  That  the  taxation  imposed  under  the  act  of  1884,  avS 
revised  and  amended  in  the  acts  of  1888  and  1906,  as  to  the 
separate  classes  of  railroad  and  canal  property  segregated  by 
the  legislature  for  taxation,  is  a  uniform  state  tax. 

This  result  leads  to  an  aflBrmance  of  the  tax  brought  up, 
either  imder  or  irrespective  of  any  contractual  relation  which 
may  exist  between  the  state  and  the  prosecutors  under  the  act 
of  1869. 


WALTER  CHRISTIE  ET  AL.,  RELATORS,  v.  THE  BOARD  OF 
CHOSEN  FREEHOLDERS  OF  THE  COUNTY  OF  BERGEN 
ET  AL.,  RESPONDENTS. 

Argued  Febi-uary  25,  1907— Decided  June  10.  1907. 

1.  Where  a  county  building  committee  has  been  appointed  by  the 
chosen  freeholders  of  any  county  pursuant  to  the  act  of  1901,  as 
amended  by  the  act  of  1902  (Pamph.  L.  1901,  p.  79;  Pamph.  L. 
1002,  p.  42),  and  such  committee  has  incurred  obligations  for 
lands  or  building  construction,  it  is  lawful  for  the  chosen  free- 
holders to  raise  the  necessary  funds  lo  cover  such  expense  by  the 
issuance  of  bonds,  as  provided  by  statute,  and  in  default,  a  man- 
damus will  issue  so  directing. 

2.  Under  the  act  of  1901  the  building  committee,  when  appointed, 
have  the  authority  to  erect  a  county  jail. 
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3.  The  provisions  of  the  act  of  1903  {Pamph,  L.,  p.  47)  do  not 
apply  to  a  change  of  site  for  the  location  of  county  buildings  at 
the  county  seat,  but  only  to  a  change  of  the  county  town  or  seat 
itself. 


On  rule  to  show  cause  why  a  mandamus  should  not  issue. 

Before  Justices  Fort,  Hexdrickson  and  Pitney. 

For  the  relators,  Wendell  J,  Wright  and  Edmund  W,  Wake- 
lee. 

For  the  respondents,  Luther  A.  Campbell  and  Peter  W. 
Stagg. 

The  opinion  of  the  court  was  delivered  by 

Fort,  J.  This  is  an  application  for  a  mandamus  to  compel 
the  issuance  by  the  respondents  of  county  bonds  to  meet  the 
cost  of  the  purchase  of  land  and  the  erection  of  public  build- 
ings for  the  county  of  Bergen. 

The  freeholders  of  that  county  heretofore  appointed  a  com- 
mittee for  the  purpose  of  erecting  public  buildings  in  sucli 
county  under  the  act  of  1901,  as  amended  by  the  act  of  \Wl. 
Pamph,  L.  1901,  p,  79;  Pamph,  L.  1902,  p.  42. 

These  proceedings  were  questioned  and  affirmed  in  this 
court  and  in  the  Court  of  Errors  and  Appeals.  Ovlnac  v. 
Freeholders,  45  Vroom  513. 

The  constitutionality  of  this  act  was  sustained  by  the  Court 
of  Errors  and  Appeals.  Dicl'ifison  v.  Hudson  County  Free- 
holders, 42  Vroom  589. 

The  building  commission  appointed  pursuant  to  statute 
have  entered  upon  the  discharge  of  their  duties  and  have  in- 
curred expenses  in  securing  the  site  and  employing  experts  and 
for  the  services  of  a  consulting  engineer,  and  the  like,  amount- 
ing to  several  liundred  dollars,  and  they  have  also  made 
requisition  upon  the  board  of  freeholders  for  funds  for  the 
purchase  of  a  site  which  they  have  selected  for  the  erection 
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of  the  county  buildings  within  the  town  of  Hackensack,  which 
is  the  county  seat. 

The  board  of  freeholders,  by  a  vote  of  six  to  eighteen,  have 
refused  to  issue  bonds  in  accordance  with  the  statute,  to  pro- 
vide the  necessary  funds  to  meet  the  requirements  of  the 
appointed  building  committee. 

This  proceeding  is  to  test  the  right  of  the  county  commis- 
sion to  require  the  freeholders  to  issue  the  bonds  and  to  pro- 
vide the  necessary  funds. 

No  technical  points  are  made  by  counsel,  but  the  broad 
claim  is  made  by  the  respondents  that  the  matter  of  furnish- 
ing the  funds  requisite  for  the  county  buildings  which  the 
county  building  commission  proposes  to  construct  is  discre- 
tionary with  the  board  of  freeholders,  and  that,  if  they  refuse 
to  furnish  the  funds,  no  buildings  can  be  erected. 

We  think  otherwise.  After  the  statutory  proceedings  have 
been  taken  for  the  selection  of  the  county  commission,  and 
the  commission  has  been  appointed,  the  power  of  the  chosen 
freeholders  under  the  statute  is  ended  and  all  duties  then 
devolve  upon  the  county  commission.  They  are  given  power 
to  acquire  by  purchase  or  condemnation  lands  suitable  for  tlie 
erection  of  the  necessary  buildings,  to  be  used  for  the  courts 
and  county  oflScers,  and  for  the  transaction  of  the  public  busi- 
ness of  the  county,  and  to  furnish  the  same  ready  for  occu- 
pancy and  use  by  such  courts  and  public  officers.  Title  is  to 
be  taken  in  the  name  of  the  freeholders.  Among  other  things, 
they  are  authorized  to  employ  architects  and  to  execute  all 
necessary  contracts  and  agreements  in  the  name  of  the  free- 
holders and  to  incur  "any  proper  and  necessary  expense  in 
carrying  out  the  provisions  of  this  act.'^  And  by  the  fourth 
section  of  the  act  of  1901,  as  amended  by  the  act  of  1902,  it  is 
provided  that  it  shall  be  lawful  for  the  board  of  chosen  free- 
holders of  such  county  to  issue  and  sell  the  bonds  of  such 
county  corporation  for  the  purpose  of  raising  the  money  to 
pay  the  cost  of  lands  and  buildings  and  furnishing  the  same, 
according  to  the  provisions  of  this  act,  to  an  aggregate  amount 
not  exceeding  one  and  one-half  per  centum  of  the  total  assessed 
value  of  the  real  and  personal  property  in  such  county.    The 


Digitized  by  VjOOQ IC 


52  NEW  JERSEY  SUPREME  COURT. 

Christie  v.  Freeholders  of  Bergen.  7o  I^.  J.  L. 

bonds  are  to  run  for  forty  years  and  to  be  sold  for  not  less  tlian 
par,  and  it  is  made  the  duty  of  the  ehosen  freeholders  to  estab- 
lish a  sinking  fund  to  meet  the  bonds  at  maturity,  and  also 
to  enter  in  the  county  tax  levy  a  sum  sufficient  to  pay  the 
interest  on  the  bonds. 

It  is  argued  that  the  words,  "it  shall  be  lawful,"  in  the 
fourth  section  of  the  act,  are  words  of  discretion  and  not 
mandatory  upon  the  board  of  freeholders  as  to  the  issuance  of 
bonds.  This  view  does  not  commend  itself  to  our  judgment 
when  the  history  of  the  statute  is  considered.  The  act  pro- 
vides for  a  scheme  for  the  erection  of  county  buildings  and 
authorizes  the  commission,  when  appointed  pursuant  to  the 
statute,  to  do  the  things  in  relation  thereto  above  enumerated. 
To  meet  these  obligations,  in  order  to  justify  the  board  of 
freeholders  in  doing  it,  the  statute  provides  that  "it  shall  be 
lawful"  for  the  board  to  issue  and  sell  bonds.  Of  course,  but 
for  this  there  would  be  no  power  in  the  board  of  freeholders 
to  issue  the  bonds. 

The  statute  gives  the  unquestioned  power  to  the  county 
commissioners  to  incur  obligations  in  the  name  of  the  county 
of  the  character  mentioned  above.  To  meet  these  it  is  the 
duty  of  the  freeholders  to  provide  the  funds,  and  the  statute 
points  out  the  method  in  which  it  shall  be  lawful  for  them  to 
do  so.  There  is  no  discretion  in  the  board  of  freeholders  with 
respect  to  this  matter.  The  duty  is  cast  upon  them  to  pro- 
vide the  funds  to  meet  the  engagements  which  the  statute 
authorizes  the  commission  to  incur.  Any  other  construction 
of  this  act  would  lead  to  this  anomaly :  that  the  county  com- 
mission could  incur  expenses  which  there  would  be  no  way  to 
pay  unless  the  duty  upon  the  board  of  freeholders  to  meet  the 
obligations  thus  incurred  was  a  mandatory  one. 

Another  point  was  made.  It  is  conceded  that  the  money 
in  this  case  is  desired  to  purchase  land  in  the  town  of  Hack- 
ensack,  which  is  the  county  seat  of  Bergen  county,  at  a  dif- 
ferent location  in  that  town  from  that  upon  which  the  present 
county  buildings  are  situated.  The. record  shows  the  reason 
for  the  taking  of  this  course  by  the  commission  in  a  full  and 
satisfactory  report  found  therein.    The  contention  is  that  this 


Digitized  by  VjOOQ IC 


JUNE  TEEM,  1907.  53 

^  Vroom.  Christie  v.  Freeholders  of  Bergen. 

is  a  change  of  location  of  the  county  buildings  within  the 
provisions  of  the  act  of  1903  authorizing  the  change  of  the 
location  of  the  county  buildings  for  the  use  of  the  courts  and 
public  ofl5cers  of  the  county  and  acquiring  land,  &c.  {Pamph. 
L,  1903,  p.  47),  and  that  this  change  of  location  must  be  voted 
upon  by  the  people  in  order  to  justify  the  expenditure  there- 
for. We  do  not  so  construe  the  act  of  1903.  We  think  that 
act  is  limited  in  its  operation  and  effect  to  the  selection  of  a 
new  location  for  county  buildings,  and  by  that  is  meant  a 
change  of  the  county  seat  from  one  town  to  another  in  the 
county,  and  that  it  does  not  relate  to  the  purchase  of  a  dif- 
ferent piece  of  land  within  the  territory  of  the  municipality 
which  is  now  designated  by  law  as  the  county  seat  of  any 
county  in  this  state. 

It  is  also  suggested  that  the  act  of  1901,  as  amended  by  the 
act  of  1902,  does  not  cover  the  erection  of  a  county  jail,  as  it 
is  suggested  the  relators  intend  to  do  in  this  case.  We  think 
that  it  does  cover  any  county  buildings  to  be  used  for  county 
purposes,  and  a  jail  is  within  this  description. 

It  is  stipulated  in  this  case  that  the  assessed  valuation  of 
the  property  of  Bergen  county  for  the  year  1906  was  $60,- 
600,000,  and  that  the  $50,000  asked  for  by  the  county  build- 
ing committee  and  refused  by  the  board  of  freeholders  is  for 
the  purpose  of  paying  preliminary  expenses  and  acquiring 
land  upon  which  to  erect  two  separate  buildings,  one  for  a 
county  court  house  and  public  oflSces  and  the  other  for  a  jail, 
and  that  the  amount  thus  required  is  within  the  amount 
l^ally  authorized  by  statute  to  be  appropriated  for  that  pur- 
pose. 

In  this  case,  in  view  of  the  agreement  of  counsel  at  the 
hearing  that  all  the  facts  are  before  us  that  could  be  shown  if 
there  were  an  alternative  writ  issued  in  the  first  instance,  and 
that,  if  the  court  thought  a  writ  should  go  that  a  peremptory 
writ  of  mandamus  should  be  issued,  an  order  will  be  made 
that  a  peremptory  writ  of  mandamus  issue  to  the  board  of 
freeholders  directing  them  to  issue  bonds  pursuant  to  statute. 
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THK  ATLANTIC  CITY  UAILUOAI)  COMPANY,  PLAINTIFF  IN 
EHHOR.  V.  BEHTHA  KIEFER,  ADMINISTRATRIX.  Ac, 
DEFENDANT  IN  ERROR. 

Argued  June  14.  1900— Decided  June  10,  1907. 

Whether  a  person  who  has  alighted  from  a  standing  train  at  a  station, 
and  who  is  crossing  the  railway  tracks  by  a  planked  way  provided 
by  the  company  for  that  purpose,  after  the  train  from  which  he 
has  alighted  has  moved  out,  is  still  a  passenger  entitled  to  so  cross 
without  looking  or  listening,  is  a  question  of  fact  for  the  jury, 
where,  under  the  proof,  reasonable  men  may  differ  as  to  whetlier 
he  was  proceeding  from  the  station  platform  to  a  place  of  safety 
within  a  reasonable  time  after  he  had  alighted  from  the  train. 


On  error  to  the  Camden  Circuit  Court. 

Before  Justices  Fort,  Pitney  and  Reed. 

For  the  plaintiff  in  error,  J.  Willard  Morgan  and  Thorn jh- 
son  &  Cole, 

For  tlie  defendant  in  error,  John  IV.  \Vescott  and  Ralph  ir. 
E,  Donges. 

The  opinion  of  the  court  was  delivered  by 

Fort,  J.  On  August  31st,  1903,  Charles  W.  Kiefer  was  a 
passenger  on  a  train  of  the  Atlantic  City  Railroad  Company, 
leaving  Camden  at  six  forty-two  p.  m.,  and  due  at  Clementon 
station  at  seven  fifteen  p.  m.  The  train  arrived  at  the  Clem- 
enton station  on  time,  and  Kiefer  alighted  from  it  on  the 
station  platform  on  the  west  of  the  tracks.  The  railroad  at 
this  point  is  double  tracked,  the  tracks  extending  north  and 
south.  The  station  building  at  Clementon  is  on  the  west  side 
of  the  tracks,  and  there  is  also  a  platform  on  the  east  side. 
From  the  station  platform  on  the  west,  to  the  passenger  plat- 
form on  the  east,  there  is  a  planked  passageway  across  the 
tracks,  which  is  provided  for  the  use  of  passengers  in  crossing 
from  one  platform  to  the  other,  as  well  as  generally  by  tlie 
passengers  when  leaving  or  boarding  the  trains.     There  was 
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no  fence  between  the  tracks,  nor  other  obstruction  on  the 
railway  right  of  way  at  this  point.  It  also  appeared  by  the 
proof  that,  on  leaving  the  train,  passengers  alighted  from 
either  side  of  the  cars,  as  suited  their  convenience. 

On  the  night  in  question  several  passengers  alighted  from 
the  east  side  of  the  train  and  passed  over  the  track  adjoining 
that  on  which  the  train  stood,  to  the  platform  on  the  east,  and 
thence  off  the  same  to  the  highway  to  go  to  their  respective 
homes.  Kiefer's  most  direct  way  to  go  home  was  to  go  across 
the  tracks  from  the  west  platform,  on  which  he  alighted,  to 
the  east  platform,  and  thence  to  the  highway.  On  the  night 
in  question  the  train  from  which  Kiefer  alighted  stood  directly 
over  the  planked  way.  After  he  alighted,  the  proof  is  that  he 
stopped  long  enough  to  light  his  pipe,  he  having  gone  across 
the  west  platform  to  the  side  of  the  station  building  for  this 
purpose.  After  lighting  his  pipe,  and  after  the  train  from 
which  he  alighted  had  pulled  out  for  a  distance,  variously  esti- 
mated by  the  witnesses  as  being  from  one  hundred  and 
seventy- five  to  seven  hundred  feet  from  the  place  where  he  had 
alighted  from  the  train,  he  proceeded  to  cross  the  tracks  by 
the  planked  way,  from  the  station  platform  on  the  west  to  the 
passenger  platform  on  the  east,  and  was  killed  by  an  express 
train  coming  from  the  opposite  direction  from  tliat  taken  by 
the  train  from  which  he  alighted. 

On  this  state  of  facts  a  nonsuit  was  asked,  and,  when  the 
case  was  closed,  there  was  also  a  motion  for  the  direction  of  a 
verdict  for  the  defendant.  These  motions,  we  think,  under 
the  authority  of  the  case  of  Atlantic  City  Railroad  Co.  v. 
Ooodin,  33  Vroom  394,  were  rightly  denied.  Tuder  the 
proof  (1),  whether  the  deceased  was  a  passenger,  or  (2), 
whether  he  was  guilty  of  contributory  negligence  in  what  he 
did,  or  (3),  whether  the  defendant  was  guilty  of  negligence 
in  operating  its  train,  were  all  questions  for  the  jury. 

The  plaintiff  made  three  requests  to  charge,  all  of  which 
were  charged. 

The  third  request  was  as  follows: 

"3.  The  deceased,  Mr.  Kiefer,  was  a  passenger,  so  long 
as  he  was  lawfully  and  with  ordinarv  care  iisincr  the  foot- 
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crossing  in  question  for  the  purpose  of  crossing  the  defend- 
ant's tracks  to  get  upon  the  public  highway." 

The  objection  urged  against  the  law  as  thus  declared  is  that 
it  took  from  the  jury  the  question  of  whether  Kiefer  was  ov 
was  not  a  passenger  at  the  time  he  was  killed^  and  substituted 
therefor  the  mere  fact  that  he  was  lawfully  crossing  the 
tracks  at  the  time  he  was  killed. 

If  so,  the  charge  was  erroneous.  If  he  was  not  a  passenger 
at  the  time  he  was  struck,  he  was  required,  in  crossing  the 
tracks,  to  exercise  all  the  care  that  a  reasonably  prudent  man 
would  exercise  in  crossing  railway  tracks  under  like  circum- 
stances. 

The  plaintiff's  proof  disclosed  the  fact  that  the  deceased 
neither  looked  nor  listened  as  he  crossed,  and  it  was,  therefore, 
for  the  jury  to  say,  if  they  found  he  was  not  a  passenger, 
whether  he  was  or  was  not  guilty  of  contributory  negligence 
in  thus  crossing. 

Whether,  therefore,  Kiefer  was  bound  to  anticipate  the 
approach  of  a  train  from  the  opposite  direction,  depends  upon 
whether  the  jury  should  say,  imder  the  proof,  that  he  was,  at 
the  time  he  was  hit,  still  a  passenger,  passing  from  the  train 
to  a  place  of  safety  off  the  premises  of  the  defendant  company 
by  the  way  provided  by  the  defendant  for  that  purpose. 

The  eflfect  of  charging  the  third  request  was  to  practically 
charge  that  Kiefer  was  a  passenger  so  long  as  he  was  law- 
fully crossing  the  tracks  of  the  company,  no  matter  how  far 
the  train  from  which  he  had  alighted  had  moved  out.  The 
jury  was  told  that  Kiefer  was  a  passenger  so  long  as  he  was 
lawfully  and  with  ordinary  care  using  the  planked  way  for 
the  purpose  of  crossing  to  get  to  the  public  highway. 

This  made  the  deceased  a  passenger  from  the  mere  fact  that 
he  was  lawfully  and  with  ordinary  care  crossing  the  planked 
way. 

One  may  be  lawfully  using  a  crossing,  such  as  the  planked 
way  proven  in  this  case,  and  still  not  be  a  passenger.  A  rail- 
way track  is  a  place  of  known  danger,  and  the  care  required 
of  one  crossing  the  same,  who  is  not  a  passenger,  is  such  as  is 
commensurate  with  the  danger;    the  care  that  a  reasonably 
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prudent  man  would  take  under  like  circumstaaces.  One 
might  be  croBsing  this  planked  way  after  having  visited  the 
station  for  any  lawful  purpose,  and  hence  be  lawfully  using 
the  same,  but  this  would  not  excuse  him  from  the  duty  to 
look  or  listen  for  approaching  trains.  Whether  a  person 
passing  across  a  railway  track  by  a  planked  way  provided  for 
that  purpose,  after  he  has  alighted  from  the  train  and  after  it 
has  moved  out  from  the  station,  is  still  a  passenger  and  enti- 
tled to  cross  without  looking  or  listening,  is  a  question  of  fact 
for  the  jury,  if  there  be  controversy  under  the  proof  as  to 
whether  the  person  claiming  to  have  been  a  passenger  pro- 
ceeded from  the  station  to  a  place  of  safety  within  a  reason- 
able time  after  alighting  from  the  train. 

The  rule  is  that  the  relation  of  passenger  and  carrier,  when 
established,  does  not  terminate  until  the  passenger  has  reached 
his  destination,  alighted  from  the  train,  and  had  a  reasonable 
time  in  which  to  leave  the  place  where  passengers  are  dis- 
charged. 4  Ell  Rail,  §  1592;  Houston  &  T.  C.  R.  Co,  v. 
Batcheler,  83  S.  F.  Rep,  902  (Tex,) ;  Imhof  v.  C,  <&  M.  R. 
Co.,  20  Wis,  344;   o  Am.  &  Eng.  Encycl  L,  497. 

The  relation  of  carrier  and  passenger  continues  until  the 
passenger  has  left  the  carrier^s  premises,  or  has  been  allowed 
a  reasonable  time  to  leave  the  premises.  Hansley  v.  James- 
ville  &  IF.  R,  R,  Co.,  44  Am,  St.  Rep.  474. 

What,  under  all  the  circumstances,  is  a  reasonable  time,  is  a 
question  of  fact  for  the  jury.  Houston  &  T,  C,  R,  Co,  v. 
Batcheler,  supra. 

Eeasonable  time  is  defined  in  Imhof  v.  C,  <&  M,  R,  Co,, 
supra,  as  the  time  in  which  persons  of  ordinary  care  and  pru- 
dence, under  like  circumstances,  get  oflE  the  car. 

The  mere  fact  that  a  person  is  lawfully  crossing  a  railway 
track  is  not  enough  to  entitle  him  to  claim  the  rights  of  a 
passenger. 

A  person  alighting  from  a  standing  train,  and  crossing  the 
tracks  to  get  to  the  station  platform,  a  place  of  safety,  is 
undoubtedly  a  passenger,  and  is  not  required  to  look  or  listen 
in  anticipation  that  a  train  may  pass  and  hit  him.  That  law 
is  too  familiar  to  require  any  citation  of  authority.    But  this 
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iiile  does  not  apply  after  the  train  moved  out.  Ooldberg  v. 
New  York  Central  and  Hudson  River  Railroad,  133  N.  Y. 
561. 

IIow  long  may  a  person  remain  at  a  station,  after  alighting 
from  the  train,  and  after  it  has  moved  out,  before  crossing 
the  tracks  to  get  to  a  place  of  safety,  and  still  remain  a  pas- 
senger and  be  freed  from  any  duty  to  look  out  for  himself  in 
such  a  place  of  known  danger? 

The  court  cannot,  in  such  a  case,  take  from  the  defendant 
the  right  to  have  the  jury  say  whether  the  person  injured  was 
or  was  not  a  passenger.  There  must  be  some  period  of  time, 
after  a  train  moves  out  of  a  station,  when  even  one  who 
has  been  a  passenger,  although  lawfully  crossing,  cannot  go 
blindly  across  the  tracks  without  using  any  care  to  protect 
himself  against  the  dangers  that  are  always  to  be  anticipated 
when  crossing  railway  tracks.  Hansley  v.  Jamesville  <&  W.  R. 
R.  Co,,  supra. 

In  this  case  the  proof  was  that  the  deceased,  at  the  time  he 
was  hit,  was  not  looking,  but  was  walking  leisurely  with  his 
head  down.  It  was  not  even  a  clear  case,  imder  the  proof,  for 
refusing  a  nonsuit,  but  it  certainly  was  a  case  where  the  jury 
must  first  find,  to  entitle  the  plaintiff  to  recover,  that,  at  the 
time  the  deceased  was  injured,  he  was  still  a  passenger,  and 
hence  free  from  the  obligation  to  look  or  listen.  If  they  can- 
not so  find,  there  should  be  a  verdict  for  the  defendant,  not- 
withstanding the  fact  that  the  person  injured  was  lawfully 
crossing  the  tracks  when  the  accident  happened.  One  may  be 
lawfully  crossing  railway  tracks  and  still  not  be  a  passenger 
entitled  to  assume  that  a  train  will  not  be  moved  along  the 
tracks  while  he  is  crossing  them  to  reacli  a  place  of  safety,  or 
for  some  other  lawful  purpose.  A  person  who  may  be  law- 
fully upon  railway  tracks,  but  who  is  not  found  to  be  a  pas- 
senger, has  no  rights  that  rise  higher  than  those  which  flow 
from  the  fact  that  he  is  upon  the  tracks  by  the  defendant's 
invitation,  and  the  law  does  not  relieve  such  a  person  from 
the  duty  to  exercise  care  commensurate  with  the  dangers  sur- 
rounding him. 

The  judgment  of  the  Camden  County  Circuit  Court  is  re- 
versed and  a  venire  de  novo  awarded. 
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THE  MORRIS  &  CfMMINGS  DREDGING  COMPANY,  RE- 
LATOR, V.  THE  MAYOR  AND  COUNCIL  OF  THE  CITY 
OP  BAYONNE,  RESPONDENTS. 

Argued  February  21,  1007— Decided  June  10,  1907. 

1.  Mandamus  is  the  proper  remedy  to  compel  action  where  a  mu- 
nicipal body  is  charged  with  a  statutory  duty  and  refuses  to 
perform  it.  The  writ  goes  to  the  municipal  board  which  is 
charged  with  the  duty  and  which  is  in  existence  at  the  time  the 
writ  issues. 

2.  By  section  31  of  the  General  Tax  act  of  1903  {Pamph.  L.,  p. 
414)  the  council  of  the  city  of  Bayonne  is  required,  upon  appli- 
cation of  any  person  interested,  to  apportion  taxes  among  the 
proper  subdivisions  of  parcels  of  real  estate  assessed  for  taxes  in 
said  city.  A  like  duty  exists  under  the  charter  of  the  city  and 
the  Martin  act,  so  called. 


On  rule  to  show  cause  for  a  mandamus. 

Before  Justices  Fokt,  Hevorickson  and  Pitney. 

For  the  relator,  McDermott  &  Enright. 

For  the  respondents,  Elmer  W.  Demarest. 

The  opinion  of  the  court  was  delivered  by 

Fort,  J.  This  is  an  application  for  a  mandamus  to  require 
the  city  of  Bayonne  to  apportion  the  taxes  assessed  for  the 
vears  1891  to  1905,  inclusive,  against  four  separate  parcels 
of  upland  and  an  adjoining  riparian  lot,  held  under  leasehoM, 
and  known  as  lot  A,  which  were  assessed  together  as  oni* 
parcel,  so  that  the  tax  assessed  against  the  upland  may  be  set 
off  and  apportioned  from  the  tax  upon  lot  A. 

Xo  controverqr  is  made  in  the  case  that  a  proper  petition 
for  this  purpose  was  presented  to  the  defendant  council  by 
the  relator,  nor  that  such  petition  was  considered  and  referred 
to  a  committee,  pursuant  to  the  defendant's  rules,  and  that 
that  committee  reported  adversely  to  making  the  apportion- 
ment, and  that  the  common  council  of  the  defendant,  within 
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which  rests  the  final  power  of  such  apportionment,  refused  to 
make  the  same. 

The  relator  owned  the  four  parcels  of  upland  and  lot  A 
from  1874  to  1904,  and  in  1904  it  conveyed  lot  A  to  one 
Leary.  The  remaining  parcels  of  land  are  still  owned  by  the 
relator. 

In  the  year  1894  the  taxes  on  this  entire  property  from 
1883  to  1890,  inclusive,  being  in  arrears,  were  referred  to  the 
Martin  act  commissioners,  and  they  apportioned  the  taxes 
between  the  uplands  and  lot  A,  and  the  relator  paid  the  taxes 
upon  the  uplands,  leaving  those  upon  lot  A  unpaid. 

The  respondents  proceeded  to  sell  lot  A  for  these  adjusted 
taxes,  and  a  restraining  order  was  obtained  from  the  United 
States  Court  staying  such  sale.  This  proceeding  is  stilL  pend- 
ing and  undetermined. 

Notwithstanding  this  order,  the  city  claims  to  have  sold  lot 
A  under  the  Martin  act,  and  to  have  purchased  the  same  at 
a  sale  held  August  10th,  1894,  for  the  amoimt  of  the  arrears 
found  against  the  property,  approximating  $8,000.  A  certifi- 
cate of  sale  was  delivered  to  the  city,  which  it  still  holds. 

The  city's  position  is  not  changed  by  this  alleged  purchase. 
The  land  still  remains  subject  to  the  arrears  of  1883  to  1890, 
as  adjusted,  as  if  no  sale  had  been  made.  Lot  A,  therefore, 
is  subject  to  the  lien  of  the  taxes  for  the  years  1883  to  1890, 
as  apportioned,  and  the  lien  of  the  taxes  against  it  and  the 
four  upland  lots  assessed  as  one  parcel  for  the  years  from 
1891  to  1905,  inclusive,  and  taxes  separately  levied  against  it 
for  the  year  1906. 

We  think  the  contention  that  the  present  owner,  Leary,  is 
entitled  to  red^m  from  the  alleged  sale  of  August  10th,  1894, 
to  the  city  by  paying  the  purchase  price  and  interest  and  costs, 
together  with  subsequently  assessed  taxes,  is  unquestioned. 

We  also  think  that  the  relator  is  entitled  to  have  this 
apportionment  made,  as  to  the  taxes  assessed  upon  the  prop- 
erty from  1901  to  1905,  so  that  the  taxes  upon  the  upland 
may  be  separated  from  the  taxes  upon  lot  A. 

Not  only  is  this  right  under  the  charter  of  the  city  of  Bay- 
onne and  the  provisions  of  the  Martin  act,  but  by  section  31 
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of  the  General  Tax  act  of  1903  {Pamph,  L„  p.  414),  which 
said  act  provides  that  the  assessment  for  taxes  upon  any 
parcel  of  real  estate,  and  the  claim  of  the  taxing  district  for 
redemption  on  any  sale  thereof  to  the  taxing  district,  or  to 
any  of  its  oflRcers  for  tax  arrears,  may  be  apportioned  among 
proper  subdivisions  of  such  parcels  on  the  application  of  any 
person  interested,  in  writing,  accompanied  by  a  map,  &c.,  pre- 
sented to  the  proper  oflBcial  or  council  charged  with  the  l€V\'- 
ing  of  taxes.  And  it  is  provided  that  such  oflBcial  or  council 
shall  have  authority  to  apportion  the  assessment  and  tax  so 
claimed  for  redemption  according  to  the  values  of  the  re- 
spective subdivisions  at  the  time  the  tax  became  due,  and  the 
tax  apportioned  on  each  subdivision  shall  be  a  lien  thereon  in 
the  same  manner  as  if  originally  so  assessed. 

In  this  state  of  the  record,  and  on  the  admitted  facts,  we 
think  that  the  mandamus  should  go,  and  that  it  should  go 
against  the  present  council,  although  the  petition  which  is 
the  basis  of  this  application  was  made  to  a  previous  coimcil. 
The  action  of  that  council  was  the  action  of  the  municipality. 
Of  that  action  the  relator  was  formally  notified,  and  the  fact 
that  pending  the  proceedings  the  life  of  the  then  existing 
council  expired  should  not  be  held  to  deprive  the  relator  of 
the  remedy  here  sought.  If  this  were  possible  it  would  be 
within  the  power  of  a  municipal  body  to  always  prevent  action 
by  mandamus  to  compel  it  to  apportion  taxes.  It  could  hold 
the  petition  until  a  day  or  two  prior  to  the  expiration  of  its 
life  and  then  dismiss  it  and  refuse  to  make  an  apportionment, 
and  the  relator  would  be  compelled,  upon  the  theory  of  the 
respondents  suggested  in  this  case,  to  again  make  application 
to  the  incoming  council,  and  it  could  go  through  the  same 
process,  and  at  the  end  of  its  term  make  the  same  refusal,  ad 
infinitum,    A  petitioner  would  be  without  remedy. 

Mandamus  is  the  only  remedy  in  such  a  case,  and  where  tli"» 
body  charged  with  a  statutory  duty  has  refused  to  perform  it. 
it  is  the  act  of  the  corporation,  and  it  is  the  corporation  which 
is  to  be  required  to  make  the  apportionment  through  its  prop- 
erly constituted  municipal  board  existing  at  the  time  the  writ 
goes. 
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In  this  case  all  the  facts  and  proof  are  before  the  court,  and 
a  perempton'  writ  of  mandamus  to  make  the  apportionment 
asked  for  and  refused  will  be  allowed. 


THE  STATE,  DEFENDANT  IN  ERROR,  v.  MAMIE  DAVIDSON, 
PLAINTIFF  IN  ERROR. 

Submitted  March  23,  1907— Decided  June  10,  1907. 

Though  the  caption  of  the  indictment  found  at  a  ternl  of  the  Court  of 
Oyer  and  Terminer,  under  which  trial  was  had  in  the  Court  of 
Quarter  Sessions,  is  in  the  Oyer,  and  nothing  else  in  the  record 
shows  into  what  court  the  indictment  was  returned,  and  it  does 
not  appear  how  it  was  transferred  to  the  Quarter  Sessions  and 
there  appears  in  the  minutes  of  the  Quarter  Sessions  an  order  that 
"all  the  indictments  this  day  found  be  retained  and  filed  in  said 
Court  of  Quarter  Sessions  for  trial  or  other  disposition,*'  it  will  not 
be  considered  that  the  indictment  was  returned  into  the  Quarter 
Sessions  and  not  to  the  Oyer,  and  that  no  order  was  made  in  the 
Oyer  directing  the  handing  down  of  it  to  the  Quarter  Sessions  for 
trial;  but  the  Quarter  Sessions  being  a  court  of  general  juris- 
diction, its  proceedings  will  be  assumed  to  be  regular,  and  all 
things  necessary  to  give  it  jurisdiction  will  be  presumed,  the  con- 
trary not  appearing. 


Before  Justices  Fort,  Hexdricksox  and  Pitney. 

For  the  plaintiff  in  error,  ^Yesley  B,  Stout, 

For  the  defendant  in  error,  Henri/  M,  Nevhis,  prosecutor 
of  the  pleas. 

The  opinion  of  the  court  was  delivered  by 

Fort,  J.  The  defendant  was  convicted  in  the  Court  of 
Quarter  Sessions  of  the  county  of  Monmouth  of  keeping  a  dis- 
orderly house.  She  was  indicted  by  the  grand  jury  of  that 
county  at  the  October  Term,  1906,  at  a  Court  of  Oyer  and 
Terminer  held  by  the  justice  of  the  Supreme  Court  and  the 
judge  of  the  Court  of  Common  Pleas  of  that  county.  The 
caption  of  the  indictment,  as  returned  in  the  record,  is  in  the 
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Oyer.  Other  than  the  language  of  the  caption  of  the  indict- 
ment, nothing  in  the  record  shows  into  what  court  the  indict- 
ment was  returned. 

It  appears  that  the  indictment  was  tried  on  the  25th  day 
of  October,  1906,  before  the  Court  of  Quarter  Sessions  of  the 
county,  and  the  record  shows  the  following  order  made  by  a 
judge  of  that  court :  "Ordered  that  all  the  indictments  this 
day  found  be  retained  and  filed  in  said  Court  of  Quarter  Ses- 
sions for  trial  or  other  disposition."  Why  this  order  was 
made,  and  how  it  came  to  be  made,  or  how  the  indictment 
was  transferred  to  the  Quarter  Sessions  from  the  Oyer,  does 
not  appear. 

When  the  indictment  was  moved  in  the  Quarter  Sessions 
no  objection  was  made  to  the  jurisdiction  of  that  court,  or 
that  proper  order  had  not  been  made  by  the  Oyer  to  hand 
down  the  indictment  to  the  Quarter  Sessions  pursuant  to 
statute.  Pain  ph.  L.  1898,  p.  869,  §  8.  The  plea  to  the  indict- 
ment appears  to  have  been  that  of  not  guilty,  and  to  have 
been  taken  in  the  Quarter  Sessions.  No  allegation  is  made 
that  there  was  any  defect  in  the  indictment  itself. 

It  is  now  contended  here  that,  because  there  appears  in  tlie 
minutes  of  the  Court  of  Quarter  Sessions  the  order  above 
referred  to  directing  that  the  indictment  shall  be  retained  in 
that  court,  that  this  shall  be  taken  as  evidence  of  the  fact  that 
the  indictment  was  returned  into  that  court  and  not  to  the 
Oyer,  and  that  no  order  was  made  in  the  Oyer  directing  the 
handing  down  of  the  indictment  to  the  Quarter  Sessions  for 
trial. 

We  do  not  think  that  this  contention  can  be  sustained.  The 
Court  of  Quarter  Sessions  had  jurisdiction  over  the  subject- 
matter  of  this  indictment.  That  fact  is  not  questioned.  It 
is  a  court  of  general  jurisdiction,  and  its  proceedings  will  be 
assumed  to  be  regular,  and  all  things  necessary  to  give  it 
jurisdiction  will  be  presumed  unless  the  contrary  shall  appear. 

Another  ground  upon  which  this  proceeding  could  have 
been  defeated  technically,  without  considering  the  question 
raised,  is  that  there  are  no  assignments  of  error  in  the  record 
as  required  by  the  practice  of  this  court  on  error.    Nor  if  this 
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be  deemed  to  be  the  entire  record  under  the  one  hundred  and 
thirty-sixth  section  of  the  Criminal  Procedure  act,  are  there 
any  grounds  stated  upon  which  the  plaintiff  in  error  relies  for 
reversal  as  required  by  the  one  hundred  and  thirty-seventh 
section  of  said  act.    Pamph.  L.  1898,  p,  915. 

The   judgment    of    the    Monmouth    Quarter    Sessions    is 
aflSrmed. 


IN  THE  MATTER  OF  THE  ELECTION  OF  DIRECTORS  OF 
THE  BROOKLYN  BASEBALL  CLUB. 

Submitted  February  23,  1907— Decided  June  10,  1907. 

It  requires  a  willful  refusal  to  file  the  report  of  the  election  of  di- 
rectors within  thirty  days  after  any  annual  election  to  make  the 
directors  so  failing  to  file  the  same  ineligible  to  re-election  at  the 
next  succeeding  annual  meeting. 


On  petition  to  establish  the  election  of  the  petitioners  as 
directors  of  the  Brooklyn  Baseball  Club. 

Before  Justices  Fort,  Hendrickson  and  Pitney. 
For  the  petitioners,  Northrop  &  Oriffiths. 
For  the  respondents,  Vredenburgh  &  Wall, 

The  opinion  of  the  court  was  delivered  by 

Fort,  J.  Wc  think  the  prayer  of  the  petitioners  in  this 
case  should  be  denied. 

The  respondents  were  elected  directors  of  the  Brooklyn 
Baseball  Club  at  the  annual  meeting  held  on  November  12th. 
1 906.  They  received  one  thousand  two  hundred  and  seventy- 
five  votes  and  the  petitioners  received  two  hundred  and  nine 
votes. 

The  cajntal  stock  of  the  company  is  divided  into  two  thou- 
sand five  hundred  shares.     There  are  five  directors.    The  by- 
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laws  fix  the  second  Monday  in  November  as  ihe  date  for  the 
annual  meeting. 

The  company  was  organized  December  11th,  1899.  Tht' 
only  meetings  at  which  directors  were  elected  since  tho 
organiziition  were  those  of  February  12th,  1902;  March  21st, 
1905,  and  Xovember  12th,  1906.  The  last  stated  meeting  was 
the  only  one  at  which  directors  have  been  elected  upon  the 
day  fixed  by  the  by-laws  of  the  company. 

Xo  report  of  the  meeting  of  March  2l8t,  1905,  was  made 
and  filed  within  thirty  days  after  such  meeting  and  election, 
as  required  by  statute. 

It  appears,  however,  that  the  directors  ordered  such  report 
to  be  made,  and  directed  the  secretar}'  to  attend  to  it.  Th(* 
report  was  drawn  by  the  counsel  of  the  company  and  signed 
by  the  president,  and  delivered  to  the  secretary  to  file,  but  for 
some  reason  it  was  never  filed.  The  secretary  died  July  ?7th, 
1905.  None  of  the  directors  were  aware  of  the  fact  that  th*^ 
report  had  not  l>een  filed  until  October,  1905,  whereupon  ii 
was  immediately  done.  • 

The  statute  relied  upon  by  the  petitioners  is  s<»ction  13  of 
chapter  124  of  the  laws  of  1900,  which,  in  part,  reads  as  fol- 
lows: 

"Every  domestic  corporation  and  ever}'  foreign  corpon»tioii 
doing  business  within  the  state  shall  file  in  iho  office  of  the 
secretarv'  of  state,  within  thii-ty  days  after  the  first  election 
of  directors  and  officers,  and  annually  thereafter,  withiv 
thirty  days  after  the  time  apjyointed  for  holding  the  annual 
election  of  directors,  a  report  authenticated  by  signatures  of 
the  president  and  one  oth(T  officer,  or  by  any  two  dirwtors  of 
the  company,  stating  *  *  *  if  g^ick  report  he  not  so  made 
and  filed,  all  of  the  directors  of  any  mich  domestic  corpora- 
tion who  shall  trillfnlly  refuse  to  comply  mth  the  provisions 
hereof,  and  who  shall  he  in  office  during  the  default,  shall,  af 
the  time  appointed  for  the  next  election,  and  for  a  period  of 
one  year  thereafter,  he  therehy  rendered  ineligihle  for  elec- 
tion or  appointment  to  any  office  in  the  company,  as  director, 
or  otherwise.''    Pamph.  L.  1900,  p.  313. 

On  the  facts  in  evidence  in  this  case,  the  only  question  for 
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determination  here  is  one  of  fact,  namely,  Was  the  failure  to 
file  the  report  of  the  election  of  directors  on  March  21st, 
1905,  willful  refusal  to  so  do  on  the  part  of  the  respondents? 
We  do  not  think  the  facts  proven  justify  such  an  inference. 
The  petition  is  dismissed,  but  without  costs. 


SIMON    HAUSER    ET    AL.,    APPELLEES,    v.    FANNY    GOOD- 
STEIN,  APPELLANT. 

Submitted  March  11,  1907— Decided  June  10,  1907. 

The  rule  that  an  undcnied  statement,  made  in  the  presence  of  a  person 
implicated  or  interested,  is  a  tacit  admission  of  the  facts  asserted 
does  not  apply  when  such  statement  is  made  by  a  witness  in  the 
course  of  a  judicial  hearing  in  which  the  party  implicated  or 
interested  could  not  interfere.  To  interrupt  such  proceeding  to 
deny  a  statement  made  under  such  circumstances  would  be  to 
charge  the  witness  with  perjury,  and  alike  inconsistent  with  de- 
corum and  the  rules  of  law. 


On  appeal  from  the  Elizabeth  District  Court. 
Before  Justices  Fort,  Hendrickson  and  Pitney. 
For  the  appellant,  John  J.  StawJcr. 
For  the  ap])ellee,  John  K,  Emjlislt. 

The  opinion  of  the  court  was  delivered  by 

Fort,  J.  This  was  an  action  to  recover  upon  a  book  ac- 
count. The  account  was  sold  to  Joseph  Goodstein,  the  hus- 
band of  the  defendant,  and  he  was  sued,  and  judgment 
recovered  against  him  therefor.  Subsequently  the  plaintiff 
learned  that  in  the  purchase  of  the  bill  of  goods  in  question 
Joseph  was  in  fact  only  the  agent  of  the  defendant,  his  wife. 
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The  defendant  being  an  undisclosed  principal,  such  a  suit 
will  lie.    Greenburg  v.  Falmieri,  42  Vroom  83. 

A  judgment  was  entered  against  the  defendant,  and  this 
appeal  is  taken  upon  two  grounds : 

First.  The  improper  admission  of  evidence. 

Second.  The  refusal  of  the  court  to  direct  a  verdict. 

If  the  evidence  objected  to,  and  here  alleged  to  have  been 
illegally  admitted,  was  admissible,  then  the  refusal  to  direct 
for  the  defendant  was  not  erroneous. 

The  evidence  admitted  over  objection  was  the  testimony  of 
Joseph  Goodstein,  given  in  a  suit  for  the  claim  of  property, 
put  in  by  this  defendant,  alleging  she  was  the  owner  of  many 
of  the  articles  levied  upon.  The  evidence  of  Joseph  in  that 
suit  that  he  was  acting  as  the  agont  of  the  defendant  in  pur- 
chasing the  articles  here  sued  for  was  offered  and  admitted 
over  objection. 

The  evidence,  we  think,  was  inadmissible. 

It  was,  at  best,  a  mere  proof  of  a  declaration  of  agency 
made  by  the  alleged  agent  after  the  alleged  agency  was  ter- 
minated. An  agency  may  not  be  established  by  proof  of  that 
kind. 

But  it  is  contended,  that  it  appeared  by  the  proof  that  at 
the  time  when  Joseph  gave  his  evidence  of  the  fact  of  agency 
the  defendant  was  in  court,  seated  a  short  distance  from  the 
witness,  and  could  have  heard,  and  did  not  deny,  the  state- 
ment, and  hence  the  evidence  must  be  given  such  force  as  is 
usually  given  to  statements,  made  in  the  presence  of  a  person, 
which  call  for  some  denial,  or  otherwise  they  may  be  taken  as 
a  tacit  admission  of  their  truth. 

Whether  such  force  is  to  be  given  to  statements  so  made  is 
in  all  cases  subject  to  two  conditions  at  least : 

First.  Whether  the  party  heard  the  statement  and  compre- 
hended it,  and 

Second,  Whether  he  was  in  such  a  situation  as  called  upon 
him  to  make  a  reply  or  denial.  Commonwealth  v.  Kenny,  12 
Mete,  235;  Donnelly  v.  State,  2  Dutcher  463,  504,  601,  632; 
Roesel  v.  State,  33  Vroom  216,  235. 

In  this  case  the  statement  as  to  the  agency  was  made  on 
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the  witness-stand  in  court,  and  conceding  that  the  defendant 
was  within  hearing  distance  and  heard,  still  it  is  clear  that 
she  was  not  in  a  situation  where  she  could  make  reply  or 
denial. 

The  rule  in  such  a  case  is  stated  by  Chief  Justice  Shaw,  in 
Commonwealth  v.  Kenny,  supra,  in  this  way:  "If  (the 
statement)  be  made  in  the  course  of  any  judicial  hearing,  he 
could  not  interfere  and  deny  the  statement.  It  would  be  to 
charge  the  witness  with  perjury,  and  alike  inconsistent  with 
decorum  and  the  rules  of  law.'* 

The  evidence  admitted  was  illegal,  and  as  without  it  the 
plaintiff  failed  to  make  out  a  case,  the  judgment  of  the  Dis- 
trict Court  must  ho  reversed,  and  a  new  trial  granted. 


LEHIGH    AND    WILKESBARRE    COAL    COMPANY.    PROSE- 
CUTOR.  V.  THE  BOROUGH  OF  JUNCTION  ET  AL. 

Submitted  December  11,  1906— Decided  June  10,  1907. 

Coal  shipped  from  the  State  of  Pennsylvania  and  stored  in  this  state 
to  await  orders  for  sale,  and  then  to  be  transshipped  to  costomers 
purchasing,  after  such  storage,  is  not  in  interstate  commerce,  and 
is  taxable  at  the  place  of  storage  here. 


On  ceriiorari. 

Before  Justices  Fort,  Pitney  and  Reed. 

For  the  prosecutor,  Oeorge  Holmes. 

For  the  defendants,  William  (7.  Gehhardt, 

The  opinion  of  the  court  was  delivered  by 

Fort,  J.  The  defendants  imposed  a  tax  upon  one  hundred 
thousand  tons  of  coal  belonging  to  the  complainant,  and 
stored  within  the  defendants'  territorial  boundaries. 
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But  a  single  question  is  raised  upon  this  writ. 

The  contention  of  the  prosecutor  is  that  the  coal  taxed  by 
the  defendants  was  in  transitu,  and  hence  is  not  taxable. 

Whether  the  coal  is  or  is  not  in  transitu  is  a  question  of 
fact,  A  careful  examination  of  the  facts  in  this  case  leads 
us  to  the  conclusion  that  the  coal  taxed  by  the  defendants 
cannot  be  deemed  to  be  coal  in  interstate  commerce,  as  the 
prosecutor  contends. 

The  case  before  us  is  within  the  principle  declared  by  the 
Supreme  Court  of  the  United  States  in  American  Steel  and 
Wire  Co.  v.  Speed,  192  U.  S.  500.  The  coal  here  taxed  was 
brought  from  Pennsylvania  to  Junction,  in  this  state,  where, 
under  the  proof,  it  was  to  remain  indefinitely.  When  shipped 
from  Pennsylvania  there  was  no  point  which  was  then  defi- 
nitely known  to  which  it  was  to  be  transhipped.  Nor  was 
the  purchaser  known.  When  it  left  the  mines  the  intent  was 
to  stack  it  in  what  are  called  trimmers.  The  proof  is  that  it 
might  remain  so  stacked  for  a  year  or  more.  When  the  coal 
reached  Junction  it  had  reached  the  destination  intended 
when  it  was  shipped  from  the  mines,  and  the  place  where  it 
was  to  be  held  in  storage  at  the  risk  of  the  prosecutor,  to  be 
sold  and  delivered  as  contracts  for  that  purpose  were  com- 
pletely consummated. 

The  cases  applicable  to  the  question  liere,  as  decided  in  this 
state,  are  all  cited  by  Mr.  Justice  Van  Syckel  in  John  Han- 
cock Ice  Co.  V.  Rose,  38  Vroom  86. 

The  case  before  us  is  distinguishable  from  all  the  New 
Jersey  cases  which  hold  property  in  tranMtu  to  be  non-taxable. 

Nor  can  this  tax  be  held  to  amount  to  a  regulation  of  com- 
merce within  the  opinion  of  Chief  Justice  Beasley.  Ene 
Railroad  Co,  v.  State,  2  Vroom  531. 

We  find,  under  the  proof,  that  the  coal  taxed  was  not  in 
transitu. 

The  tax  brought  up  is  affirmed. 
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JOHN  G.  WENDEL,  PliOSECUTOR,  v.  THE  BOARD  OF  EDU- 
CATION OF  THE  CITY  OF  HOBOKEN. 

Argued  Februaiy  25,  1907— Decided  June  10,  1907. 

1.  The  members  of  the  board  of  education  of  the  city  of  Hoboken, 
as  in  office  at  the  time  of  the  approval  of  the  General  School  act 
of  1903,  became  a  body  corporate  under  that  act,  and  were  given 
the  power,  conferred  by  that  act,  to  condemn  lands  for  public 
school  purposes.  Their  successors,  elected  as  they  were,  prior  to 
the  adoption  by  the  people  of  either  the  provisions  of  section  38 
or  section  39  of  that  act,  have  the  like  powers. 

2.  The  conferring  of  such  powers  upon  existing  boards  of  education, 
in  cities  not  adopting  either  section  38  or  section  39  of  said  act,  is 
not  special  legislation  as  to  cities,  and  hence  is  not  in  conflict 
with  our  state  constitution. 


On  certiorari. 

Before  Justices  Port,  Hendbickson  and  Pitney. 

For  the  prosecutor,  Collins  <&  Corbin. 

For  the  defendant,  James  F,  Minturn. 

The  opinion  qf  the  court  was  delivered  by 

Fort,  J.  This  writ  brings  up  an  order  of  a  justice  of  the 
Supreme  Court  appointing  commissioners  to  condemn  land 
for  a  public  school  building  in  the  city  of  Hoboken. 

The  order  of  the  justice  is  challenged  upon  the  ground 
that  there  is  no  power  in  the  school  board  of  that  city  to  con- 
demn lands,  for  the  reason  that  the  powers  to  condemn  given 
to  school  boards  by  the  General  School  law  of  October  19th, 
1903,  does  not  extend  to  the  school  board  of  the  city  of 
Hoboken,  nor  to  any  school  board  not  created  in  accordance 
with  sections  38  or  39  of  the  General  School  act  of  1903. 
Pamph,  i.  1904,  p.  5  (Special  Session  of  1903). 

We  take  a  different  view  of  the  law  applicable  to  this  cape. 
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By  section  45  of  the  General  School  act  of  1903  the  board 
of  education  in  any  city  school  district  is  declared  to  be  a 
body  corporate  by  the  name  of  the  board  of  education  of  the 
city  in  which  it  is  and  is  authorized  to  have  an  oflBcial  seal. 

By  section  47  of  that  act  said  board  is  authorized  in  and 
by  its  corporate  name  *  *  *  to  take  and  condemn  land 
and  other  property  for  school  purposes  in  the  manner  pro- 
vided by  law  regulating  the  ascertainment  and  payment  of 
compensation  for  property  condemned  or  taken  for  public 
use.  This  confers  upon  such  a  board  the  power  to  take  pro- 
ceedings for  condemnation  provided  by  the  General  Condem-  . 
nation  act.    Pamph,  L,  1900,  p,  79. 

By  section  246  of  the  General  School  law  all  provisions  of 
this  act  and  all  acts  and  parts  of  acts,  general,  special  and 
local,  so  far  as  they  are  inconsistent  with  the  provisions  of 
this  act,  are  hereby  repealed. 

By  section  40  of  the  School  act  of  1903  it  is  provided  as 
follows:  "In  any  city  school  district,  imtil  the  organization 
of  a  board  of  education  in  such  school  district,  as  provided 
in  sections  38  or  39  of  this  act,  the  administration  and  con- 
duct of  the  public  schools,  and  the  management  and  control 
of  the  public  school  property  therein,  shall  remain  in  and 
shall  be  exercised  by  any  board  of  education  or  other  body 
heretofore  having  control  of  the  public  schools  therein.  Said 
board  of  education  or  other  body  shall  be  hereafter  deemed 
to  be  incorporated  imder  the  provisions  of  section  45  of  this 
act,  and  shall  have  all  the  powers  and  be  charged  with  all  the 
duties  conferred  or  imposed  upon  the  board  of  education  as 
provided  in  this  article." 

The  section  goes  on  to  provide  that  members  of  any  board 
of  education  or  other  body  shall  be  elected  or  appointed  at 
the  same  time  and  in  the  same  manner,  and  shall  serve  for 
the  same  terms  as  members  of  such  board  of  education  or 
other  body  have  been  heretofore  elected,  selected  or  appointed. 

We  think  the  general  purpose  of  this  statute,  from  which 
these  citations  have  been  made,  was  to  create  in  every  city 
the  then  existing  board  of  education  as  a  corporation  with 
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all  the  powers  of  the  act  of  1903.  All  boards  of  education  of 
all  cities  of  the  state  were  brought  under  the  act  of  1903,  and 
their  proceedings  and  powers  w^ere  solely  such  as  that  act  con- 
ferred after  the  date  of  its  approval. 

Sections  38  and  39  provided  for  a  definite  method  of  selec- 
tion of  boards  of  education  in  cities  adopting  either  of  those 
sectiohs,  and  if  neither  of  said  sections  shall  be  adopte<I, 
then  all  cities  are,  as  to  the  powers  of  boards  of  education, 
under  a  general  statute  which  is  uniform  as  to  all. 

It  was  suggested  on  the  argument  that  if  the  School  act 
of  1903  should  be  held  to  confer  powers  of  condemnation 
upon  all  city  boards,  whether  they  were  appointed  under  sec- 
tions 38  or  39  of  the  act  or  not,  that  it  was  an  unconstitu- 
tional statute,  because  special.  We  are  imable  to  take  this  view. 
Neither  section  38  nor  section  39  are  operative  in  any  city  of 
this  state  unless  they  shall  be  adopted  by  vote  of  the  people, 
after  being  submitted  in  accordance  with  the  provisions  of 
the  act.  These  two  sections  are  open  to  all  cities,  and  any 
city  may  adopt  either  the  one  or  the  other  of  them,  but  no 
city  is  required  to  adopt  either  of  them.  This  act  merely  takes 
the  machinery  existing  in  cities  for  the  government  of  their 
educational  system  and  leaves  such  machineiy  as  it  is,  but 
provides  a  uniform  method  for  the  management  and  control 
of  all  the  schools  of  all  the  cities  of  the  state  by  the  board 
or  body  as  created  or  organized  in  such  cities  at  the  time  of 
its  approval. 

We  think  the  board  of  education  of  the  city  of  Hoboken 
as  constituted  at  the  time  of  the  adoption  of  the  act  of  1903, 
and  at  the  time  of  the  making  of  the  order  brought  up  in  this 
case,  w^as  a  legal  body,  and  that  the  act  of  1903  gave  it  power 
of  condemnation,  and  that  the  order  of  the  justice  of  the 
Supreme  Court  appointing  the  commissioners  should  there- 
fore be  affirmed. 
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HENRY  HANKS,  PLAINTIFF  APPELLEE,  v.  HELEN  WOKK- 
MASTER.  DEFENDANT  APPELLANT. 

Argued  February  20,  1907— Decided  June  10,  1907. 

In  the  case  of  a  tenancy  from  month  to  month,  the  requirement  of  a 
notice  to  terminate  the  tenancy  is  mutual.  Neither  the  landlord 
nor  the  tenant  can  terminate  such  a  tenancy  except  upon  proper 
notice. 


On  appeal  from  the  Second  District  Court  of  Jersey  City. 
Before  Justices  Fort,  Hexdrickson  and  Pitney. 
For  the  appellant,  J.  Mcrritt  Lane, 
For  the  appellee,  William  B.  Gillmorc. 

The  opinion  of  the  court  was  delivered  by 

Fort,  J.  This  is  a  suit  for  one  month's  rent,  for  the  month 
of  July,  1905,  for  the  premises  No.  15  Henry  street,  Jersey 
City.  The  District  Court  found  in  favor  of  the  plaintiff,  and 
gave  judgment  accordingly.  The  facts,  as  returned  certified 
by  the  judge,  are  as  follows : 

"The  action  was  to  recover  the  sum  of  $27.50.  For  one 
month's  rent,  July,  190G,  of  premises  Xo.  15  Henry  street, 
Jersey  City,  $27,  and  one  light  of  glass  in  same  premises, 
fifty  cents.  The  plaintiff  testified  that  he  was  the  owner  of 
the  premises,  and  through  his  agent,  Percy  Gaddis,  in  A.pril, 
1906,  the  house  was  rented  to  defendant,  and  after  May  1st 
he  told  defendant  he  would  thereafter  act  as  his  own  agent, 
and  that  he  collected  the  rent  for  June,  1906,  and  defendant 
then  said  nothing  about  moving.  About  the  middle  of  June 
he  received  word  that  defendant  would  move,  and  he  sent 
word  if  she  moved  he  would  hold  her  for  tlie  rent.  The  de- 
fendant did  move  about  July  1st,  1906,  and  plaintiff,  on 
going  to  the  premises,  found  same  vacant.     Plaintiff  te^^tified 
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defendant  gave  him  no  notice  she  was  going  to  leave,  nor  did 
she  give  him  the  keys.  The  keys  were  left  at  Gaddis^  (the 
agent)  oflfice.  Plaintiff  testified  that  Gaddis  was  authorized 
to  rent,  and  did  rent,  for  one  year  to  defendant.  A  bill  *to 
let'  was  put  up,  and  the  premises  rented  to  a  new  party  in 
August,  1906.  On  the  part  of  the  defendant  the  evidence 
was  she  rented  for  one  month,  and  remained  from  one  month 
to  another  month,  paying  May  and  June,  1906,  rent.  See 
Exhibits  D  1  and  D  2,  She  decided  to  move  about  June  17th, 
1906,  and  sent  her  son  to  tell  plaintiff  defendant  would  move, 
and  did  move  June  22d,  1906.  The  keys  were  sent  June 
20th,  1906,  to  the  agent,  Gaddis,  by  defendant's  daughter, 
who  said,  ^AU  right,'  and  a  bill  'to  let'  was  then  put  upon 
the  house.  ♦ 

"I  ruled  that  on  defendant's  own  testimony  she  was  a 
monthly  tenant,  and  the  landlord  entitled  to  a  full  month's 
notice  of  her  intention  to  move,  and  not  having  received  this, 
defendant  was  entitled  to  recover  the  rent  for  July,  1906, 
and  gave  judgment  therefor,  viz.,  the  sum  of  $27,  and  which 
was  entered  accordingly  against  defendant  and  in  favor  of 
plaintiff." 

Under  this  state  of  the  ease,  we  think  the  defendant  was  a 
tenant  from  month  to  month,  and  that  the  trial  court,  accept- 
ing her  evidence  as  true,  rightly  so  found;  that  being  a 
tenant  by  the  month,  the  requirement  of  notice  for  the  pur- 
pose of  terminating  the  tenancy  was  mutual,  and  that  neither 
iho  landlord  nor  the  tenant  could  terminate  the  tenancy 
except  upon  notice.  Such  notice  must  be  one  corresponding 
with  the  beginning  and  ending  of  the  tenancy. 

It  is  conceded  in  this  case  that  notice  of  the  intent  to  vacate 
was  not  given  until  the  17th  of  June,  and  that  it  was  the  pur- 
pose of  the  tenant  to  vacate  July  1st. 

This  was  not  the  legal  notice,  and  the  plaintiff  was  entitled 
to  recover  the  rent,  and  there  was  no  error  in  the  judgment. 
Steffens  v.  Earle,  11  Vroom  128,  134;  Tayl  Land,  &  T,,  § 
474;  Arch,  Land.  &  T„  §  87. 

The  judgment  of  the  District  Court  is  affirmed. 
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OSCAR  W.  SHAFER  v.  LEHIGH  VALLEY  RAILROAD  COM- 
PANY OF  NEW  JERSEY. 

Submitted  March  23,  1907— Decided  June  10,  1907. 

While  open  gates  are  an  invitation  to  cross,  they  do  not  excuie  a 
traveler  approaching  a  railway  crossing  from  looking  or  listening, 
or  both,  where  either  would  be  eifectivc. 


On  rule  to  show  cause. 

Before  Justices  Fort,  Hendrickson  and  Pitney. 
For  the  rule,  H.  Burdett  Herr  and  Smith  &  Gray, 
Contra,  William  C,  Oebhardt. 

The  opinion  of  the  court  was  delivered  by 

Fort,  J.  In  this  case  but  two  questions  are  argued  on  the 
brief  as  grounds  for  a  new  trial,  the  first  being  the  refusal  of 
the  court  to  nonsuit. 

We  think  that  this  refusal  was  right. 

At  the  point  where  the  plaintiff  was  injured  there  were 
seven  tracks  at  grade — on  either  side  of  the  roadway  there 
were  gates.  Those  gates  were  operated  by  a  man  in  the 
tower.  The  plaintiff  was  a  baker,  and  on  the  morning  in 
question  was  crossing  the  tracks  in  his  baker  wagon,  and  as 
he  approached  the  tracks  the  gates  were  up.  Three  of  the 
tracks,  at  the  side  of  the  railway  from  which  the  plaintiff 
approached,  were  sidings.  The  two  tracks  on  the  opposite 
side  of  the  roadway  were  the  main  tracks.  Upon  the  sidings 
there  were  standing  cars  to  obstruct  the  view  of  the  plaintiff 
from  the  direction  from  which  the  train  that  hit  him  came. 
The  train  was  going  rapidly,  concededly  at  the  rate  of  thirt}- 
five  to  forty  miles  an  hour,  probably  faster.  There  were  also 
distracting  dangers  at  the  crossing  at  the  time  the  plaintiff 
was  going  over,   consisting  of  a   drill-engine  switching  or 
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handling  cars  but  a  short  distance  away,  and  which  the 
plaintiff  was  observing. 

Open  gates  are  an  invitation  to  cross. 

Although  they  do  not  excuse  a  failure  on  the  part  of  the 
traveler  either  to  look  or  listen,  yet  open  gates,  under  such 
circumstances,  are  clearly  evidence  of  the  negligence  of  the 
agents  of  the  defendant  company,  and  whether  the  plaintiff 
exercised  reasonable  care  and  prudence,  or  that  care  and  pru- 
dence which  was  required  of  him  under  the  circumstances 
surrounding  him,  was  a  question  for  the  jury.  So,  in  any 
view,  the  court  rightly  refused  to  nonsuit. 

The  other  ground  urged  for  a  new  trial  is  the  suggestion 
that  the  damages  were  excessive.  The  verdict  was  for 
$18,000.  We  think  the  damages  were  excessive.  The  plaint- 
iff was  seriously  injured,  undoubtedly,  but  whether  the  serious 
character  of  the  injury,  which  still  exists,  is  to  obtain  for  all 
the  life  of  the  plaintiff,  is  not  clear.  The  earning  capacity  of 
the  plaintiff  was  much  more  than  capitalized  by  the  verdict. 

This  disposition  will  be  made  of  this  case : 

The  rule  to  show  cause  will  be  discharged  unless  the  plaintiff 
will  consent  to  remit  all  damages  recovered  in  excess  of 
$10,000,  and,  upon  the  further  condition  that,  if  the  plaintiff 
does  not  consent  to  thus  remit  and  to  this  reduction,  the 
defendant  may  have  a  new  trial  upon  the  condition  that  it 
concede  liability  in  the  case  and  consent  to  go  to  trial  upon 
the  question  of  the  quantum  of  damages  only. 


BEItWIND  &  WHITE  COAL  COMPANY,  PROSECUTOR,  v.  THE 
MAYOR  AND  ALDERMEN  OF  JERSEY  CITY. 

Submitted  November  Term,  1906— Decided  .Tune  10,  1907. 

Conl  in  interstate  eomraerco  is  not  taxable  when  it  rests  in  this  state 
in  cars  solely  for  transhipment  and  not  upon  storage. 


On  certiorari. 
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Before  Justices  Fort,  Pitney  and  Reed. 
For  tha  prosecutor,  Vredetiburgh  &  ^Yall. 
For  the  defendant,  Eohert  Carey  ami  George  L,  Record. 

The  opinion  of  the  court  was  delivered  by 

Fort,  J.  This  writ  brings  up  a  tax  imposed  upon  personal 
propert}'  of  the  defendant  for  the  years  1904  and  1905. 

The  proof  shows  the  coal  taxed  to  be  shipped  from  the 
mines  in  Pennsylvania  to  the  proeecutor,  and  by  the  prose- 
cutor is  transhipped  from  the  cars  in  which  it  is  shipped  to 
the  boats  of  the  prosecutor,  to  be  carried  to  certain  large  cus- 
tomers in  New  York  Cit\'  and  elsewhere  out  of  this  state. 

The  coal  is  not  unloaded  from  the  cars  in  this  state  for  the 
piirpose  of  storage  upon  the  wharf  in  Jersey  City,  nor  is  it 
stored  in  this  state  at  that  point  or  elsewhere.  It  is  merely 
in  transHu  through  the  state  to  the  State  of  New  York  and 
elsewhere,  being  transshipped  at  the  yard  of  the  prosecutor  in 
Jersey  City  in  the  manner  above  stated.  It  is  not  subject  to 
tax  in  this  state. 

We  are  unable  to  distinguish  the  tax  brought  up  by  the  writ 
in  this  case  from  that  held  to  be  void  in  Mr.  Justice  Depue's 
opinions  in  Deimold  v.  Engle,  5  Vroom  425,  and  Lehigh  and 
Wilkesharre  Coal  Co.  v.  Carrigan,  10  Id.  35. 

The  tax  is  set  aside. 


CHARLES  C.  TERHUNE.  OVERSEER  OF  THE  POOR  OF  THE 
BOROUGH  OF  PARK  RIDGE,  DEFENDANT  IN  CERTIO- 
RARI, V.  GEORGE  C.  REED,  PLAINTIFF  IN  CERTIO 
RARI. 

Argued  February  20,  1907— Decided  July  8,  1907. 

1.  In  a  proceeding  to  charge  defendant  as  a  disorderly  person  becauso 
of  his  neglect  to  support  and  care  for  his  family  so  as  to  prevent 
them  from  becoming  a  public  charge,  an  order  of  the  Court  of 
Quarter  Sessions,  on  appeal  from  a  justice  after  trial  dc  novo. 


Digitized  by  VjOOQ IC 


78  NEW  JERSEY  SUPREME  COURT. 


Terhune  v.  Reed.  75  N.  J,  L, 

failing  to  formally  adjudge  defendant  to  be  a  disorderly  person 
and  to  specify  the  ainonnt  defendant  should  be  required  to  pay 
for  the  support  of  his  family,  as  required  by  Pamph.  L,  1808,  p. 
948,  §  21,  was  fatally  defective. 

2.  Since  on  appeal  to  the  Court  of  Quarter  Sessions  in  a  proceeding 
to  charge  defendant  as  a  disorderly  person,  for  failure  to  support 
his  family,  the  proceeding  was  tried  de  novo,  it  was  not  necessary 
on  reversal  of  the  order  by  the  Supreme  Court  on  certiorari  that 
the  order  of  the  justice  from  which  the  appeal  was  taken  to 
the  Quarter  Sessions  should  be  vacated,  the  case  being  still  pend- 
ing in  the  Quarter  Sessions  for  further  proceedings. 

3.  Where  a  proceeding  to  charge  defendant  as  a  disorderly  person 
for  failure  to  support  his  family  was  appealed  to  the  Quarter 
Sessions,  where  it  was  retried,  and  an  improper  judgment  ren- 
dered, it  was  not  necessary  that  a  retrial  be  had  on  vacation  of 
the  judgment  by  the  Supreme  Court  on  certiorari,  but  the  case 
would  be  remanded  for  entry  of  a  proper  judgment. 


On  certiorari. 

Before  Justices  Fokt,  Hendrickson  and  Pitney. 
For  the  plaintiff  in  certiorari,  Peter  IV.  Stagg. 
For  the  defendant  in  certiorari,  Charles  J,  Roe, 

The  opinion  of  the  court  was  delivered  by 
Fort,  J.  This  writ  brings  up  an  order  of  the  Court  of 
Quarter  Sessions  of  the  county  of  Bergen  made  on  a  convic- 
tion on  a  verdict  of  a  jury  in  that  court  of  the  prosecutor  of 
being  a  disorderly  person,  in  that  he  neglected  and  refused 
to  support  and  care  for  his  family,  and  that,  by  reason  thereof, 
his  family  had  become  chargeable  upon  the  borough  of  Park 
Ridge. 

The  objections  go  to  the  validity  of  the  order  of  the  Court 
of  Quarter  Sessions  made  on  the  verdict  of  the  jury.  The 
objections  are  stated  as  follows : 

First.  Because  the  order  does  not  adjudge  the  plaintiff  in 
error  to  be  a  disorderly  person. 

Second,  Because  the  order  does  not  direct  the  plaintiff  in 
error  to  pay  any  specific  amount  to  the  defendant  in  error  for 
the  support  of  his  wife. 
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Both  of  these  objections  are  well  taken. 

The  order  is  clearly  defective.  It  should  adjudge  formally 
on  the  verdict  of  the  jury,  in  accordance  with  the  statute. 
Pamph,  L.  1898,  p.  948,  §  21 ;  0' Shaughnessy  v.  McLorinan, 
14  Vroom  410. 

This  of  necessity  requires  the  vacation  of  the  order  of  the 
Quarter  Sessions. 

There  was  a  contention  in  this  case  also  that  the  order  of 
the  justice,  upon  the  conviction  appealed  from  to  the  Quarter 
Sessions,  was  defective  and  should  be  vacated.  But  we  do 
not  think  that  this  order  should  be  considered  on  this  appli- 
cation. Upon  an  appeal  to  the  Quarter  Sessions,  in  cases 
of  this  nature,  under  the  Disorderly  act,  the  trial  is  de  novo, 
and  as  if  the  proceeding  had  been  originally  commenced  in 
that  court.  McLorinan  v.  Ryno,  20  Vroom  603.  And,  while 
some  suggestion  is  made  in  the  case  of  O'Shaughnessy  v.  Mc- 
Lorinan, supra,  that  the  order  of  the  justice  might  be  set 
aside  as  well  as  the  order  of  the  Quarter  Sessions,  we  do  not 
think  that  the  practice  requires  this  course  to  be  pursued. 
We  think  that  the  appeal  is  still  pending  in  the  Quarter  Ses- 
sions after  the  order  of  that  court  has  been  vacated  here,  and 
that  the  record  should  be  remitted  to  that  court  for  such  pro- 
ceedings thereon  as  are  necessary. 

The  affidavit  here  was  sufficient  to  give  jurisdiction  to  the 
justice  and  to  the  Quarter  Sessions  on  appeal.  Oedney  v. 
Dey,  15  Vroom  576;  Heller  v.  Brown,  28  Id.  634. 

There  was  no  error  in  the  proceedings  brought  up  in  this 
case  up  to  and  including  the  verdict.  The  only  error  is  in 
the  judgment  entered  upon  it.  This  error  does  not  neces- 
sitate a  new  trial.  It  simply  necessitates  a  vacation  of  the 
judgment,  with  a  direction  to  remit  the  record  to  the  Quarter 
Sessions  that  it  may  make  such  order  upon  the  verdict  of  the 
jury  as  is  lawful  and  required  under  the  statute.  This  is  the 
practice  settled  in  the  case  of  Stokes  v.  IJardy,  45  Vroom  851. 

A  judgment  may  be  entered  accordingly. 
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CKNTRAL  RAILROAD  COMPANY  ET  AL.,  PROSECUTORS,  v. 
THE  BOROUGH  OF  ATLANTIC  HIGHLANDS. 

Argued  February  19,  1907— Decided  June  10,  1907. 

A  borough,  the  northerly  boundary  of  which  is  high-water  mark  of  a 
bay,  has  no  power  to  tax  land  and  piers  thereon  lying  outside  of 
high-water  mark. 


On  certiorari. 

Bi^fore  JuBticf^s  Fort,  HtXDRicKSOx  and  Pitney. 

For  the  prosi»eutors,  George  Holmes  and  William  A.  Barka- 
low. 

For  the  defendant,  Charles  R.  Snyder. 

The  opinion  of  the  eourt  was  delivered  by 

Fort,  J.  The  borough  of  Atlantic  Highlands  was  incorpo- 
rated under  the  act  of  1891.  Pamph.  L.,  p.  280.  This  act 
provided  for  a  petition  being  presented  to  the  Court  of  Com- 
mon Pleas  containing  a  description  of  the  proposed  borough, 
and  for  an  election  by  the  people.  The  petition  was  required 
to  recite  the  boundary  lines  of  the  proposed  borough,  and  if 
the  election  was  favorable,  the  borough  was  established.  At- 
lantic Higldands  was  incorporated  under  this  act  through  a 
favorable  vote  of  the  people. 

By  the  agnn^d  facts  in  this  case  it  is  admitted  that  tin* 
boundaries,  as  e^^tablished  in  1891,  by  petition  as  aforesaid, 
began  "at  a  stake  standing  at  high-water  mark  on  the  shoro 
of  Sandy  Hook  bay,  facing  the  easterly  line  of  lands  of  tlie 
Atlantic  Highlands  Association  at  the  point  or  place  of  the 
bluff  known  as  Point  Lookout,  and  running  thence  westerly 
along  and  following  the  line  of  the  shore  of  the  stream  at 
present  known  as  Wagner^s  creek.^'    Then  the  other  courses 
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and  distances  are  recited,  returning  in  a  final  course  to  the 
place  of  beginning. 

It  is  quite  evident  from  this  description  that  the  northerly 
boundary  line  of  the  borough  of  Atlantic  Highlands  ie  to 
high-water  mark  of  Sandy  Hook  bay. 

The  writ  in  this  case  brings  up  an  assessment  for  tajies  by 
the  borough  against  the  prosecutors  for  the  pier  and  land 
owned  by  the  Navesink  Railroad  Company,  levied  in  1905. 
It  is  admitted  that  the  land  taxed  lies  outside  of  high-water 
mark,  running  from  high-water  mark  for  a  distance  of  about 
sixteen  hundred  feet  into  the  bay,  and  that  the  property  con- 
sists of  piers,  &c.,  erected  upon  said  land,  the  whole  being 
taxed  as  real  estate. 

We  think  this  assessment  must  be  set  aside. 

The  borough  has  no  power  to  tax  outside  of  its  corporate 
limits.  A  municipality's  right  of  taxation  is  limited  to  prop- 
erty within  its  territory.  State  v.  IIvll,  1  Dutcher  561 ;  1 
Desty  Tax.  488;  Fort  Smith  Bridge  Co,  v.  Hawkins,  12  L, 
R.  A.  487;  Pacific  Sheet  Metal  Works  v.  Boeder,  26  Wash. 
183. 

By  the  statute  of  1891  the  borough  might  be  erected  out  of 
the  township,  and  such  was  the  case  here.  The  township  of 
which  this  borough  previously  formed  a  part  was  the  town- 
ship of  Middletown,  in  the  county  of  Monmouth.  The  bound- 
ary line  of  the  county  of  Monmouth  ran  to  a  point  outside  of 
Sandy  Hook  to  the  centre  of  Raritan  bay,  to  the  Middlesex 
county  line,  and  is  co-extensive  with  the  boundary  line  be- 
tween the  State  of  New  Jersey  and  the  State  of  New  York  at 
this  point,  and  the  boundary  lines  of  Middletown  township 
were  co-extensive  at  this  line  with  those  of  the  county  of 
Monmouth. 

The  land  which  is  taken  out  of  a  township  for  the  creation 
of  a  borough,  of  course,  leaves  in  the  township  all  not  taken, 
and  we  think  that  the  land  here  taxed  by  the  defendant  is 
only  taxable  by  the  township  of  Middletown. 

In  this  case  the  question  of  accretions  and  the  extension  of 

Vol.  xlvi.  6 
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the  shore  or  high-water  line  by  alluvial  deposits  or  by  filling 
in  by  the  proprietors  is  not  kfore  us,  and  henoe  does  not  have 
to  be  passed  upon. 

The  tax  must  therefore  be  set  aside.  / 


JOHN  HART  V.  LEWIS  A.  DENISE  ET  AL.,  EXECUTORS. 

Submitted  March  23.  1907— Decided  June  10,  1907. 

In  an  action  for  services  rendered,  the  court  instructed  the  jury  that 
under  the  evidence  they  could  fix  what  they  thought  was  fair  and 
right,  the  fact  that  the  plaintiflf  was  allowed  less  than  he  Bought 
And  more  than  the  defendant  claimed  he  should  receive — Held,  no 
ground  for  saying  it  was  a  compromise  verdict. 


On  rule  to  show  cause. 

Before  Justices  Fort,  Henduiokson  and  Pitney. 

For  the  rule,  John  SyJces. 
Contra,  Barton  B,  Uutchinson, 

The  opinion  of  the  court  was  delivered  by 

Fort,  J.  This  case  was  tried  at  the  Mercer  Circuit  before 
the  court  and  a  jury,  with  a  verdict  for  the  plaintiflf. 

The  action  was  for  compensation  for  services  rendered  to 
Louisa  A.  Davis,  deceased,  in  her  lifetime,  by  Martha  Hart, 
as  nurse  and  attendant.  The  plaintiff  was  the  assignee  of 
the  claim  of  Martha  Hart. 

The  proofs  seem  to  show  services,  and  the  amount  of  the 
verdict  was  much  less  than  the  amount  of  the  plaintiff's  al- 
leged claim. 

Tlie  record  does  not  show  any  exceptions  to  evidence  or  to 
the  charge,  and  but  a  single  ground  is  relied  upon  in  the 
brief  of  the  counsel  for  the  applicant  for  this  rule,  namely: 
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"7.  The  damages  awarded  by  the  verdict  are  not  based  on 
any  sound  reasoning  or  upon  the  evidence  in  the  case,  but 
were  fixed  by  the  jury  by  way  of  compromise  between  the 
plaintiff  and  defendant." 

There  is  nothing  before  the  court  in  the  record  to  sustain 
this  specification.  The  court  expressly  told  the  jury  that  the 
suit  was  for  the  value  of  services  and  that  they  could  fix 
under  the  evidence  what  they  thought  was  fair  and  right. 
They  did  not  allow  the  plaintiff  all  his  claim;  they  evidently 
thought  it  excessive,  and,  under  the  proofs,  they  had  a  right 
to  so  find.  There  was  no  ground  for  saying  that  the  verdict 
was  a  compromise  verdict  other  than  the  fact  that  the  plaintiff 
was  allowed  less  than  he  sought  and  more  than  the  defendant 
claimed  he  should  receive. 

The  rule  to  show  cause  is  discharged. 


IN  THE  MATTER  OF  ALEXANDER  C.  YOUNG,  AN  ATTOR- 
NEY-AT-L.\W  OF  THE  STATE  OF  NEW  JERSEY. 

Argued  June  11,  1907— Decided  September  19,  1907. 

In  proceedings  for  the  disbarment  of  an  attoniey-at-law,  it  was  estab- 
lished, upon  evidence  beyond  reasonable  doubt,  that  the  attorney 
had  obtained  from  a  fellow-townsman  $100  upon  false  representa- 
tions, by  assigning  to  him  one  month's  salary  as  county  attorney, 
which  the  attoraey  had  previously  hypothecated  to  another  cred- 
itor; that  on  another  occasion  he  had  obtained  by  false  repre- 
sentations from  a  fellow-attorney  $525,  by  the  assignment  of  a 
mortgage  for  $600  upon  the  house  of  a  client  of  his,  taken  for  a 
fee,  and  it  appearing  that  the  attorney,  when  he  took  the  mort- 
gage from  his  client,  who  was  a  poor  German  woman,  had  been 
already  awarded  by  the  Orphans'  Couit  $500  for  the  alleged  ser- 
vices in  her  behalf  in  the  trial  of  a  caveat  against  her  husband's 
will,  and  that  this  amount  was  a  full  compensation  for  the  at- 
torney's services,  and  that  such  mortgage  would  not  be  enforceable 
in  a  court  of  equity,  and  that  the  assignee  was  unable  to  collect 
anything  upon  the  mortgage,  and  it  further  appearing  that  the 
attorney  had  made  no  return  of  any  of  the  moneys  so  obtained,  it 
was  held  that  the  attorney  must  be  disbarred. 
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On  rule  to  show  cause. 

Before  Justices  Fort,  Hendriokson  and  Pitney. 

For  the  prosecutors,  Charles  C.  Black,  appointed  by  the 
court. 

For  the  respondent,  Oilbert  Collins. 

The  opinion  of  the  court  was  delivered  by 

Hendriokson,  J.  The  rule  to  show  cause  was  allowed  by 
this  court  at  a  preceding  term  upon  the  filing  of  the  aflBdavita 
of  James  Smith,  John  Eitzen  and  John  I.  Weller,  charging 
the  respondent,  who  is  an  attomey-at-law  of  this  state,  with 
unprofessional  conduct  in  three  several  respects  therein  set 
forth.  -The  rule  required  the  respondent  to  show  cause  before 
this  court  why  he  should  not  be  disbarred  or  suspended  from 
practice  because  of  unprofessional  conduct  in  the  following 
respects : 

First.  That  on  or  about  the  8th  day  of  October,  1902,  the 
said  Alexander  C.  Young,  being  an  attorney  of  this  court, 
obtained  from  one  James  Smith  the  sum  of  $100  by  false  and 
untrue  statements  and  representations,  in  that  he  induced 
the  said  James  Smith  to  loan  to  him,  the  said  Alexander  C. 
Young,  the  sum  of  $100,  by  an  assignment  and  transfer  to 
him,  the  said  James  Smith,  of  his  salary  as  county  attorney 
for  the  coimty  of  Hudson,  for  the  month  of  October,  1902, 
when  he,  the  said  Alexander  C.  Young,  had  at  that  time 
already  made  an  assignment  and  transfer  of  the  same  month's 
salary  to  one  A.  Granelli,  and  he,  the  said  Alexander  C. 
Young,  at  that  time  knew  that  the  assignment  made  to  the 
said  James  Smith  was  worthless  and  without  value,  thereby 
inducing  the  said  James  Smith  to  part  with  the  sum  of  $100. 

Second.  That  on  or  about  the  9th  day  of  July,  1896,  the 
said  Alexander  C.  Young,  being  an  attorney  of  this  court, 
did  obtain  from  one  John  Eitzen  the  sum  of  $125  by  false 
and  untrue  statements  and  representations,  and  that  he  in- 
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duced  the  said  John  Eitzen  to  loan  him,  the  said  Alexander 
C.  Young,  the  sum  of  $125,  at  the  same  time  pledging  as 
security  two  stock  certificates,  one  being  for  six  shares  of 
stock  in  the  Avenue  C  Bailroad  Company,  which,  on  its  face, 
showed  that  said  shares  are  worth  $100,  and  one  for  six 
shares  of  stock  in  the  Somerset  Publishing  Company;  that 
the  said  Alexander  C.  Yoimg,  at  that  time,  represented  to 
John  Eitzen  that  said  shares  of  stock  were  of  enough  value 
to  secure  to  him  the  repayment  of  the  said  sum  of  $125,  and 
that  he,  the  said  John  Eitzen,  believing  the  statements  and 
representations  made  by  the  said  Alexander  C.  Young,  and 
relying  on  the  truth  thereof,  thereupon  loaned  to  him,  the 
said  Alexander  C.  Young,  the  sum  of  $125,  and  that  at  that 
time  he,  the  said  Alexander  C.  Young,  knew  that  the  two 
certificates  of  stock,  one  for  six  shares  of  stock  in  the  Avenue 
C  Railroad  Company,  and  one  for  six  shares  of  stock  in  the 
Somerset  Publishing  Company,  were  without  value  and  worth- 
less, thereby  inducing  the  said  John  Eitzen  to  part  with  the 
sum  of  $125. 

Third,  That  on  or  about  the  27th  day  of  August,  1900, 
the  said  Alexander  C.  Yo\mg,  being  an  attorney  of  this  court, 
sold  a  bond  and  mortgage  to  John  I.  Weller  for  the  sum  of 
$526,  which  on  its  face  represented  a  security  of  $600,  made 
by  Catharine  Schuckhardt  to  Boyd  S.  Ely,  which  purported 
to  be  a  valid  and  existing  lien  upon  the  lands  and  premises 
covered  thereby,  he,  the  said  Alexander  C.  Young,  stating 
at  the  time  he  sold  it  that  the  bond  and  mortgage  was  a 
valid  mortgage,  and  that  it  was  as  good  as  gold,  and  by 
means  of  such  false  statements  and  representations  induced 
the  said  John  I.  Weller  to  pay  to  him,  the  said  Alexander  C. 
Young,  therefor,  the  sum  of  $525 ;  whereas,  in  point  of  fact, 
the  said  Catharine  Schuckhardt  disputed  the  validity  of  the 
said  bond  and  mortgage  for  want  of  consideration,  and  it 
was  held  by  a  final  decree  of  the  Court  of  Chancery  of  the 
State  of  New  Jersey  that  the  said  bond  and  mortgage  was 
null  and  void;  that  at  the  time  the  said  Alexander  C.  Youn<r 
mduced  the  said  John  I.  Weller  to  pay  to  him  the  sum  of 
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$525  for  the  same,  the  said  Alexander  C.  Young  knew  that 
the  said  Catharine  Schuckhardt  disputed  the  same,  and  that 
the  said  bond  and  mortgage  was  not  a  valid  security,  and  that 
it  was  null  and  void  for  want  of  consideration,  thereby  in- 
ducing the  said  John  I.  Weller,  by  false  and  untrue  repre- 
sentations, to  part  with  the  sum  of  $525,  and  give  it  to  him, 
the  said  Alexander  C.  Young. 

Service  of  the  rule  was  duly  made  and  testimony  was  taken 
upon  both  sides,  pursuant  to  leave  given  by  the  rule,  which 
we  have  read  and  considered  in  connection  with  the  argument 
of  counsel  thereon.  We  will  take  up  the  charges  in  the  order 
named. 

As  to  charge  Xo.  1,  we  think  it  is  sustained.  Mr.  Smith, 
who  has  been  city  treasurer  of  the  city  of  Hoboken  for  twelve 
or  more  years,  testified  to  making  the  loan  of  the  $100  to  the 
respondent  at  the  date  and  under  the  circumstances  named. 
It  is  urged  for  the  respondent  that  the  charge  that  the  latter 
borrowed  the  $100  from  Mr.  Smifh  on  an  assignment  of  his 
salary  for  Octol)er  is  not  strictly  true ;  that  it  does  not  appear 
that  the  loan  was  at  all  conditioned  upon  the  giving  of  the 
assignment,  which,  as  counsel  urges,  seems  to  have  been  a 
voluntary  act  upon  the  part  of  respondent  after  the  loan  was 
made.  But  a  reference  to  Mr.  Smithes  testimony,  we  think, 
shows  that  counsel  has  misunderstood  or  misinterpreted  what 
the  witness  did  say  in  this  particular.  This  is  tlie  witness^ 
account  of  what  happened : 

"Q,  Just  give  the  circumstances  in  your  own  way,  Mr. 
Smith. 

*'A.  Well,  I  also  had  a  provision  business  in  Hoboken,  and 
Mr.  Young  came  there  probably  about  four  o'clock  one  after- 
noon, and  he  said  he  was  pretty  hard  pushed,  and  wanted  to 
know  if  I  could  give  him  $1 00 ;  I  told  him  I  didn't  have  it, 
but  would  try  and  get  the  money  for  him,  and  I  secured  the 
money,  $100,  for  him,  and  handed  it  over  to  him,  and  he 
asked  me  to  step  in  his  office  the  next  day,  and  I  did,  and  he 
gave  me  this  acknowledgment,  which  he  said  he  would,"  re- 
ferring to  the  assignment  of  salary  for  October,  dated  October 
8th,  1902,  and  marked  Exhibit  P  6,  which  the  witness  had 
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just  identified  in  response  to  counsel,  and  which  was  at  this 
point  offered  in  evidence.  A  little  further  on  the  witness 
testified : 

"Q.  What  did  Mr.  Young  say,  if  anything,  at  the  time  he 
came  there  for  the  $100  ? 

"id.  Well,  that  he  was  hard  up  for  money,  and  he  had  to 
have  it,  and  it  would  be  a  big  favor  if  I  could  help  him  out, 
and  that  he  would  give  me  an  order  on  the  board  of  free- 
holders for  his  salary  for  October/' 

And  again  a  little  later : 

"Q.  I  am  not  calling  your  attention  to  the  document;  T 
am  calling  your  attention  to  the  conversation  when  he  said 
he  was  hard  up  and  would  give  you  an  assignment  of  his 
salary ;  was  that  before  or  after  you  gave  him  the  money  ? 

"A,  Before." 

And  on  cross-examination  Mr.  Smith  further  testified : 

"Q.  And  that  is  about  all  that  was  said? 

"A.  Yes,  sir;  about  all  that  was  said/ except  he  told  me 
what  security  he  would  give  for  the  money. 

'Q,  What  security  did  he  say  he  would  give  you  for  the 
money  ? 

".4.  An  order  on  the  board  of  freeholders  for  his  salary, 
which  was  $150,  the  $50  to  be  returned  to  him  on  the  collec- 
tion of  it.'^ 

It  is  further  urged  that  the  charge  of  fraud  is  not  estab- 
lished, that  the  respondent  acted  in  good  faith  and  made  the 
assignment  of  the  October  salary  only  because  he  did  not 
know  what  months  he  had  assigned  to  Granelli,  and  that 
before  writing  out  the  assignment  he  obtained  Granelli's  con- 
sent to  change  one  of  the  month's  salary  assigned  to  him  and 
allow  respondent  to  assign  such  month  to  Mr.  Smith.  It  is 
true  the  respondent  has  testified  to  such  a  state  of  facts,  and 
says  that  he  mentioned  this  fact  to  Mr.  Smith  when  he  exe- 
cuted the  assignment  to  him.  But  it  will  be  noticed  that  Mr. 
Smith's  testimony  is  to  the  contrary  of  this  as  cited  above, 
where  he  testifies  that  at  the  time  of  the  loan  the  respondent 
said  he  would  give  to  Mr.  Smith,  if  he  would  help  him  out,  an 
order  on  the  board  for  his  salary  for  October.     It  is  further 
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urged,  however,  that  the  respondent's  testimony  in  this  par- 
ticular should  be  accepted  as  true  because  it  is  corroborated 
by  a  circumstance  appearing  upon  respondent's  examination^ 
which  is  to  the  effect  as  alleged  that  the  word  "October''  in 
the  assignment  of  salary  to  Mr.  Smith  was  written  over  an 
erasure  of  some  other  word  that  had  been  written  there,  not 
now  discernible.  And  respondent  testified  as  to  this  erasure 
and  said :  "1  wrote  this  paper,  or  the  body  of  it,  one  time  in 
my  office,  and  then  it  had  another  month,  which  I  have 
scratched  after  speaking  to  Mr.  Granelli  and  questioned  him 
as  to  what  months  had  been  assigned  to  him.  I  went  down- 
stairs and  put  the  word  ^October'  in  it  before  I  delivered  it  to 
Mr.  Smith."  The  exhibit  showing  the  alteration  has  not  been 
submitted  to  us,  but  assuming  it  to  show  the  alteration  as 
stated,  we  fail  to  see  any  special  significance  in  the  circum- 
stance as  bearing  upon  the  point  suggested.  Respondent  had 
previously  testified  that  Granelli,  in  response  to  his  question, 
said  he  did  not  know  what  months  had  been  assigned  to  him 
and  that  the  papers  were  in  the  hands  of  his  attorney,  Mr. 
Allen,  but  that  he,  respondent,  might  go  ahead  and  assign 
a  month's  salary  to  Mr.  Smith  and  change  one  he  had  as- 
signed to  Granelli  to  another  month.  So  that  not  having 
learned  which  months  he  had  assigned  to  Granelli  when  he 
made  it,  why  he  changed  the  month  in  Mr.  Smith's  assign- 
ment to  October,  after  erasing  a  different  month,  does  not 
appear  and  the  respondent  does  not  say.  But  had  the  re- 
spondent in  fact  forgotten  what  months  he  had  assigned  to 
Granelli?  The  case  shows  that  on  March  10th,  1902,  he 
made  a  formal  assignment  to  Granelli,  duly  acknowledged, 
in  consideration  of  $600,  of  his  salary  for  the  months  of  May, 
June,  July  and  August,  1902.  This  transaction  with  Mr. 
Smith  was  on  October  8th,  1902,  and  on  June  23d  preceding 
the  assignment  was  brought  freshly  to  his  mind,  for  on  that 
date  he  took  from  Granelli  a  release  in  his  own  handwriting 
of  the  montlis'  salary  for  July  and  August,  and  on  the  same 
date  executed  and  delivered  to  Granelli  in  lieu  thereof  a 
transfer  to  Granelli,  drawn  in  his  own  handwriting,  of  his 
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salary  for  the  months  of  September  and  October  in  that  year 
instead  of  July  and  August.  Granelli's  testimony  has  been 
alluded  to  as  lending  some  support  to  the  respondent's  testi- 
mony in  the  particular  under  consideration.  Granelli  was 
called  by  the  prosecutor  and  testified,  and  it  must  be  admitted, 
as  counsel  suggests,  that  his  testimony  was  somewhat  uncer- 
tain and  evasive.  His  testimony  reads  as  if  he  was  an  un- 
willing witness,  and  that  may  be  accounted  for  to  some  extent 
by  the  witness'  admission  that  he  had  refused  in  the  first 
instance  to  obey  the  subpoena,  and  that  ten  days  previous  he 
was  with  the  respondent  at  his  office  in  New  York  and  had 
supper  with  the  respondent  and  one  of  the  latter's  friends 
over  there ;  that  respondent  knew  witness  had  then  been  sub- 
poenaed, and  that  while  witness'  evidence  was  not  discussed 
they  did  talk  about  Mr.  Weller  and  these  proceedings.  Gran- 
elli did  testify  on  cross-examination  when  shown  Exhibit 
P  4,  which  was  his  release  of  the  months  of  July  and  August 
before  mentioned,  that  it  contained  his  signature  and  was 
correct;  he  then  admitted  that  he  remembered  having  talks 
with  the  respondent  with  regard  to  permission  to  assign 
salary  to  other  persons  than  himself  after  the  salary  had 
already  been  assigned  to  him ;  he  guessed  it  was  done  in  some 
other  cases,  but  he  could  not  say  at  any  particular  time  or  at 
any  one  time;  and  being  further  questioned  said  that  the 
paper  in  question  did  refresh  his  mind  and  he  certainly  did 
give  respondent  permission  in  that  case.  He  was  then  asked : 
"Q.  Now,  didn't  yo\i  on  other  occasions  give  him  permission 
so  to  do  when  it  was  not  evidenced  in  writing?  A.  I  wouldn't 
like  to  say  so  unless  I  saw  the  writing;"  and  after  admitting 
that  respondent  used  to  come  and  ask  him  (witness)  whether 
he  could  do  it,  he  further  testified :  "Q,  And  you  know  you 
did  give  him  permission?  A.  I  did  at  that  time,  but  I  don't 
remember  any  other  time."  We  think  this  testimony  is 
against  respondent's  contention  rather  than  in  his  favor.  The' 
case  shows  that  no  release  for  October  was  made  in  writing 
by  Granelli,  nor  was  it  asked  for  by  respondent,  nor  was  any 
explanation  made  to  Mr.  Smith  by  respondent  of  his  failure 
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to  do  80.  Granelli  drew  the  salary  promptly  when  it  .was  due. 
Mr.  Smith  thereupon  brought  suit  against  the  respondent  in 
the  Second  District  Court  of  Jersey  City,  on  February  3d, 
1902,  and  received  judgment  for  the  amount  of  the  loan,  but 
nothing  has  been  recovered  or  paid  thereon.  As  before  stated, 
our  conclusion  is  that  charge  No.  1  is  sustained. 

As  to  the  second  charge,  Mr.  Eitzen  testified  that  at  his 
saloon  in  Hoboken,  in  July,  1896,  he  made  a  loan  to  the 
respondent  of  $185.  He  did  not  know  exactly  the  amount 
just  then,  but  he  thought  it  was  about  $185.  He  loaned  the 
money  in  two  payments,  one  for  $60,  for  which  respondent 
gave  him  a  check  at  the  time  of  the  loan,  dated  ahead  three 
days,  which  he  collected  through  the  bank.  The  other  was 
for  $125,  for  which  he  received  a  check,  which  was  produced 
and  shown  to  witness,  dated  July  13th,  1896.  Witness  iden- 
tified the  check  produced,  and  said  it  was  dated  six  days 
ahead  by  respondent,  and  that  this  check  for  $125  has  never 
been  made  good.  He  further  testified  that  respondent  said, 
when  applying  for  the  loan,  that  he  was  very  short  of  money, 
and  that  he  had  security  for  the  money ;  that  he  told  respond- 
ent that  he,  witness,  was  very  short  of  money  himself,  and 
then  respondent  produced  this  paper — two  papers,  railroad 
stocks — and  said  the  value  of  this  stock  would  cover  the 
amount  about  three  or  four  times.  Witness  then  produced 
two  stock  certificates,  one  for  six  shares  of  the  Somerset  Pub- 
lishing Company,  of  the  par  value  of  $25  each,  with  blank 
assignment  on  the  back  signed  by  the  re^ondent;  the  other 
for  twenty-six  shares  of  stock  of  the  Avenue  C  Railroad  Com- 
pany, a  New  York  corporation,  dated  March  18th,  1870.  the 
par  value  being  $100  each,  and  testified  that  these  were  the 
two  stock  certificates  the  respondent  gave  him.  Witness  testi- 
fied further  that  he  had  not  endeavored  to  find  out  whether 
the  two  stock  certificates  had  any  value;  that  he  never  tried 
to  sell  them;  that  all  he  knew  was  what  he  had  heard  a 
person  in  his  saloon  say,  and  also  a  lawyer  say,  which  was  ten 
years  before;  that  he  had  obtained  a  judgment  on  the  check 
in  a  civil  suit,  but  received  nothing  upon  it;  that  respondent 
had  borrowed  money  of  him  lx?fore  this  occasion.    Upon  the 
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question  of  scienter,  the  attorney  of  Eitzen  testified  that  the 
rcgpondent  was  examined  under  oath  in  supplementary  pro- 
coed  ingj?  upon  the  judgment  before  u  commissioner  in  De- 
eeml>er,  1896,  and,  with  the  aid  of  a  copy  of  the  notes  of  the 
testimony  taken  in  longhand  to  refresh  his  memory,  and  as 
the  witness  ren>embered  it  then,  respondent  said,  as  to  the 
value  of  the  Avenue  C  railroad  stock,  it  was  no  good.  Wit- 
ness could  not  remember  that  respondent  testified  particu- 
larly as  to  his  Somerset  Publishing  Company  stock,  and  could 
only  remember  in  a  general  way  that  the  result  of  his  testi- 
mony was  that  he  was  worth  nothing.  The  notes  of  the 
testimony  of  the  respondent  referred  to  by  the  witness,  pur- 
porting to  be  subscribed  and  sworn  to  by  respondent  before 
the  commissioner,  were  offered  in  evidence,  but  the  paper  was 
objected  to,  it  being  a  typewritten  copy  of  the  original,  which 
was  not  produced  or  proved.  The  objection  must  be  sus- 
tained, and  the  contents  of  the  supposed  affidavit  will  not  be 
considered. 

The  respondent  says  in  his  testimony  in  this  proceeding 
that  he  did  not  give  to  Eitzen  the  certificates  of  stock  named 
as  security  for  the  loan  made  to  him,  as  he  had  done  before 
for  loans  made  to  him  by  Eitzen;  that  the  stock  in  the 
Somerset  Publishing  Company  represented  cash  he  had  paid 
into  the  company  before  its  incorporation,  and  that  he  took 
the  Avenue  C  stock  from  a  person  he  had  defended  for  a  fee; 
that  at  the  time  of  this  transaction  lie  took  the  publishing 
company  stock  to  be  of  the  value  of  its  face,  but  he  did  not 
know  actually;  that  whether  or  not  the  Avenue  C  Kailroad 
Company  was  an  active  company  at  that  time,  he  did  not 
know  anything  about  it,  and  told  Eitzen  so;  that  they  dis- 
cussed this  certificate  each  time,  and  he  told  Eitzen  that  he 
did  not  know  anything  about  its  then  value  or  prospective 
value.  Mr.  Eitzen  was  not  called  in  rebuttal  to  contradict 
this  testimony  of  the  respondent.  Where  charges  are  made 
against  an  attomey-at-law  looking  to  his  disbarment,  involv- 
ing a  criminal  offence  or  alleged  moral  obliquity,  the  court 
should  not  act  upon  them  unless  the  evidence  is  clear.  We 
think  the  proofs  of  fraud  in  this  second  charge  fail  to  reach 
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that  standard,  and  considering  also  the  staleness  of  the  charge, 
especially  as  bearing  upon  the  weight  to  be  attached  to  evi- 
dence depending  upon  the  memory  of  witnesses,  our  conclu- 
sion is  that  the  Eitzen  charge  is  not  sustained. 

As  to  the  third  charge,  Mr.  Weller,  who  is  an  attomey-at- 
law  of  this  state,  has  testified  that  he  was  induced  to  take  the 
bond  and  mortgage  in  question  on  behalf  of  himself  and  Mr. 
Lichtenstein,  his  partner,  and  pay  for  the  same  to  the  re- 
spondent the  sum  of  $525,  the  deduction  of  $76  of  the  face 
value  being  allowed  to  cover  the  making  of  a  search,  &c., 
under  the  circumstances;  that  the  respondent  was  a  neigh- 
boring attorney  of  theirs  on  the  same  floor  of  the  Hudson 
Trust  Company,  and  that  on  the  date  named,  August  22d, 
1900,  he  came  to  witness'  oflBce  and  said  that  he  owned  a 
mortgage  for  $600,  which  he  had  gotten  for  a  fee  from  a 
woman  named  Catharine  Schuckhardt,  and  it  was  just  as  good 
as  gold;  that  Mr.  Lichtenstein,  witness'  partner,  wanted  to 
accommodate  respondent,  but  he  did  not,  and  told  the  re- 
spondent that  he  did  not  wish  to  buy  the  mortgage;  that 
respondent  came  again  and  again  and  was  urgent,  stating, 
among  other  things,  that  he  just  wanted  the  money  to  tide 
him  over,  and  that  he  would  take  the  mortgage  back  himself 
at  any  time  if  witness'  firm  did  not  want  it;  that  he  had  not 
taken  the  mortgage  from  Mrs.  Schuckhardt  in  his  own  name 
but  had  taken  it  in  the  name  of  Mr.  Ely,  who  at  that  time 
was  a  member  of  the  firm  of  lawyers  of  which  he,  the  respond- 
ent, was  the  head ;  so  that  after  finding  out  the  value  of  the 
property  from  a  third  party,  witness  and  his  partner  agreed 
to  take  it,  and  the  negotiation  was  closed  by  taking  the  assign^ 
ment  of  the  bond  and  mortgage  from  Mr.  Ely  and  giving 
their  check  for  the  amount  to  Mr.  Ely,  who  endorsed  it  over 
and  delivered  it  to  respondent  in  witness'  presence;  he  fur- 
ther testified  that  they  could  not  get  the  money  and  then 
started  foreclosure  proceedings,  and  that  at  the  trial  respond- 
ent was  present  and  gave  testimony,  a  copy  whereof  from  the 
stenographer  was  produced  and  identified  by  the  witness  and 
was  offered  in  evidence  along  with  the  bill  and  answer  and 
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cross-bill  of  Mrs.  Schuckhardt  and  the  final  decree  thereon  in 
the  Court  of  Chancery,  dated  February  20th,  1905,  wherein 
the  relief  sought  by  complainants  was  denied  and  a  decree 
made  in  favor  of  Mrs.  Schuckhardt  on  her  cross-bill  that  the 
bond  and  mortgage.be  surrendered  with  a  proper  receipt 
thereon  for  cancellation  and  be  no  longer  a  lien,  and  the  collec- 
tion of  any  money  upon  the  bonds  was  perpetually  enjoined. 
No  appeal  has  been  taken  from  the  decree.  The  decree  was  ad- 
vised by  Vice  Chancellor  Stevenson.  Objection  was  made  to 
the  offer  of  the  record  of  the  foreclosure  proceedings,  so  far 
as  being  a  binding  decree  upon  the  respondent,  who  was  not 
made  a  party  thereto ;  and  the  point  is  raised  upon  the  argu- 
ment that  this  record  and  decree  are  not  evidential.  "We  must 
so  regard  it  and  the  objection  thereto  must  be  sustained. 
This  ruling  does  not,  of  coufse,  apply  to  the  testimony  on  the 
trial  thereof  before  the  Vice  Chancellor  by  the  respondent 
which  has  been  regularly  put  in  evidence;  the  evidence  of 
Mrs.  Schuckhardt  therein  is  not  in  evidence  and  she  was  not 
called  as  a  witness  in  this  proceeding,  she  having  removed  in 
the  meantime  to  the  lower  part  of  the  state.  Mr.  Weller  fur- 
ther testified  that  he  had  not  received  from  the  respondent 
or  from  any  other  person  any  part  of  the  principal  and  in- 
terest of  the  bond  and  mortgage;  that  he  had  repeatedly 
asked  the  respondent  to  make  the  amoimt  good,  since  the 
decree,  but  only  once  since  he  left  the  state,  which  was  about 
the  time  Mr.  Smith  brought  the  suit  against  him  already  re- 
ferred to  imder  the  first  charge. 

It  remains  to  consider  whether  the  mortgage  in  question 
was  at  the  time  of  the  assignment  a  good  and  valid  security 
within  the  fair  meaning  of  the  representations,  and  if  it  was 
not  whether  such  invalidity  was  known  to  the  respondent  at 
the  time;  its  validity  is  here  challenged  on  the  ground  that 
it  was  null  and  void  for  want  of  consideration,  the  contention 
being  that  the  consideration  named  therein  was  not  for  a  fee 
due  from  Mrs.  Schuckhardt  to  the  respondent  as  he  alleged; 
that  provision  had  already  been  made  by  the  Orphans'  Court 
for  the  payment  to  the  respondent  or  to  his  firm  of  all  that 
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was  due  to  him  or  them  for  services  rendered  in  contesting 
the  will  of  Mrs.  Schuckhardt's  late  husband,  and  that  the 
mortgage  was  in  fact  wholly  without  consideration  and  void. 
If  some  part  of  the  consideration  might  be  valid,  still  the  cir- 
cumstances under  which  the  respondent,  as  the  trusted  counsel 
of  Mrs.  Schuckhardt,  had  procured  the  execution  and  delivery 
of  this  mortgage  to  Mr.  Ely  for  the  respondent  were  such  that 
the  mortgage  would  be  unenforceable  against  her  in  a  court 
of  equity.  The  testimony  of  the  respondent  at  the  trial  of 
the  foreclosure  suit  shows  that  Mrs.  Schuckhardt  when  she 
executed  the  mortgage  in  question  did  not  understand  it  as 
including  in  the  amount  named  compensation  for  any  services 
beyond  those  rendered  by  the  respondent  or  his  firm  in  the 
contest  of  the  will  of  her  late*  husband.  The  case  had  been 
certified  to  the  Hudson  Circuit  orf  application  of  the  caveator 
and  was  there  tried  by  jury  and  a  verdict  returned  finding 
the  will  invalid  because  of  undue  influence.  The  respondent 
testified  at  the  trial  in  the  foreclosure  suit  that  Mrs.  Schuck- 
hardt then  came  to  his  office  in  response  to  a  notice  from  him 
and  then  used  these  words:  "We  had  at  that  time  prepared 
a  mortgage,  this  mortgage,  or  else  one  just  like  it,  with  no 
amount  in  it,  and  no  names  in  it,  the  names  being  in  blank. 
Slie  came  to  the  office  and  talked  over  the  amount  of  the  al- 
lowance fixed  by  the  court,  discussed  that;  and  her  remark 
was  that  that  was  all  right;  and  I  asked  her  then  if  we  could 
not  settle  up  the  matter  of  my  charges,  that  that  was  the 
allowance  fixed  by  the  court  and  was  to  go  to  the  firm  of 
Young,  Arrowsmith  &  Ely,  and  I  wanted  to  adjust  the  matter 
of  my  charges,"  &c.,  and  that  she  agreed  on  the  amount  of 
$600  for  him,  respondent,  and  then  signed  the  bond  and 
mortgage.  The  amount  allowed  by  the  court  had  not  then 
been  paid  to  counsel,  and  whether  Mrs.  Schuckhardt  under- 
stood that  the  mortgage  was  to  secure  the  payment  of  $600  to 
her  counsel  for  these  services,  in  addition  to  the  $500  allowed 
by  the  court,  in  the  absence  of  testimony,  must  be  left  some- 
what to  conjecture.  But  that  she  had  no  reason  to  believe  it 
was  meant  to  include  any  other  services  of  respondent  than 
those  performed  in  the  will  case  seems  clear  to  us  from  his 
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teetimony.  If  it  was  intended  to  include  any  other  services, 
the  design  was  not  made  known  to  her  on  the  occasion  men- 
tioned. When  asked  later  how  he  reached  the  conclusion  that 
Mrs.  Schnckhardt  thought  he  was  entitled  to  $600,  and  what 
he  based  that  amount  on,  he  answered:  "I  did  not  attempt 
to  go  into  it  item  by  item.  Mrs.  Schuckhardt  knew  what  I 
had  done,  and  I  had  no  difficulty  whatever  in  arranging  it 
with  her;  we  recounted,  in  a  general  way,  the  work  I  had 
done,  and  that  is  all  there  was  to  it."  Under  the  proofs  it 
is  evident  that  this  mortgage  could  not  be  maintained  for 
anything  beyond  the  value  of  the  respondent's  services  in  the 
conduct  of  the  will  case.  The  $500  was  allowed  him  by  the 
judge  of  the  Oi-phans'  Court  after  consulting  the  circuit  judge 
who  heard  the  cause,  out  of  the  estate,  which  was  small,  and 
we  are  satisfied  that  it  was  full  compensation  for  the  services 
he  and  his  firm  had  rendered  in  the  suit.  The  trial  only 
occupied  two  days  and  perhaps  part  of  a  third  day.  Upon 
appeal  to  the  Prerogative  Court  the  decree  of  the  Orphans' 
Court,  based  on  the  verdict  of  a  jury  was  reversed,  and  the 
will  admitted  to  probate  and  the  case  went  no  farther.  The 
effort  of  counsel  to  have  Mrs.  Schuckhardt  think  the  $500  was 
for  the  firm  alone,  and  did  not  cover  his  services,  was  quite 
insincere.  He  conducted  the  case  entirely,  and  his  conduct- 
ing it  in  the  name  of  the  firm  did  not  alter  in  any  way  the 
matter  of  compensation.  Mrs.  Schuckhardt  was  a  poor  woman, 
had  nothing  but  her  home  upon  which  the  mortgage  was 
placed,  which  came  to  her  as  survivor  of  her  husband,  the 
deed  having  been  made  to  them  jointly  in  the  husband's  life- 
time, except  her  dower  right  to  some  real  estate.  There  was 
no  evidence  that  she  had  ever  made  a  contract  with  respondent 
to  pay  him  for  contesting  the  will.  We  think  therefore  that 
the  mortgage  was  without  any  lawful  consideration;  she 
had  no  one  to  advise  her  independently,  she  was  relying  en- 
tirely upon  the  justice  and  good  faith  of  her  attorney,  and 
we  think  his  taking  this  mortgage  from  her  under  the  cir- 
cumstances was  an  act  of  bad  faith,  and  in  effect  a  gross 
fraud  upon  her  rights.  Some  of  the  circumstances  which 
further  indicate  the  want  of  good  faith  are  the  respondent's 
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preparing  the  mortgage  beforehand,  his  making  it  payable  in 
thirty  days  when  he  knew  she  had  no  money  to  pay  with,  and 
when  he  assigned  it,  although  he  had  told  her,  he  sajrs,  if  he 
did  so  he  would  make  arrangements  that  she  should  have  a 
year,  he  did  not  keep  his  promise.  We  also  think  that  such 
a  mortgage  would  not  be  enforceable  in  equity  against  the 
mortgagor. 

It  is  needless  to  say  we  think  Uie  respondent,  who  had  been 
a  practicing  lawyer  of  this  state  for  many  years,  knew  of  the 
invalidity  attaching  to  this  mortgage  when  he  made  the  repre- 
sentations complained  of. 

It  was  suggested  by  the  learned  counsel  for  the  respondent 
tliat  each  of  these  charges  involves  a  criminal  offence,  and 
that  they  do  not  affect  him  as  an  attorney,  but  touch  his  con- 
duct as  an  individual  only;  that  although  there  is  no  inflexi- 
ble rule  that  disbarment  for  such  a  cause  should  be  delayed 
until  there  has  been  a  conviction  of  the  offence,  yet  if  the  evi- 
dence is  conflicting,  and  if  a  reasonable  doubt  of  guilt  exists, 
the  court  should  not  proceed  summarily,  but  leave  the  case  to 
be  determined  by  a  jury,  citing  Ex  parte  Wall,  107  U.  8.  265. 
It  must  be  said,  however,  that  as  to  the  third  charge,  we  think 
that,  the  respondent,  in  addition  to  an  indictable  offence, 
stands  charged  in  effect  with  unprofessional  conduct  in  his 
dealings  with  Mrs.  Schuckhardt,  his  client,  and  the  same  has 
been  one  of  the  subject-matters  of  the  investigation.  And  it 
must  be  observed  also  that  the  charges  under  consideration 
do  not  emanate  directly  from  private  prosecutors,  but  are  pre- 
sented on  behalf  of  the  Hudson  County  Bar  Association,  and 
that  the  charges  affecting  the  respondent  in  both  of  the 
aspects  named  are  naturally  grouped  together.  The  indicta- 
ble offences  charged  were  probably  barred  by  a  statute  of 
limitation.  We  think  this  cas#  may  be  classed  with  the  group 
of  cases  referred  to  by  Mr.  Justice  Bradley  in  In  re  Wail, 
supra,  in  which  it  is  proper  to  proceed  without  such  previous 
conviction. 

It  is  also  suggested  that,  in  view  of  the  grave  results  to  the 
respondent  that  may  follow  disbarment,  we  should  further 
hesitate  to  impose  it  if  reasonable  doubt  be  left,  especially 
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since  the  respondent  has  voluntarily  removed  from  the  state 
and  can  no  longer  practice  here.  But  the  charges  are  estab- 
lished, we  think,  with  that  degree  of  proof,  and  there  is  a  well 
defined  duty  which  belongs  to  the  courts  in  cases  of  this  kind, 
unpleasant  though  it  be.  Attorneys  are  oflBcers  of  the  court 
and  liable  to  disbarment,  not  only  for  the  commission  of 
indictable  offences,  but  "for  any  ill  practice  attended  with 
fraud  and  corruption  and  committed  against  the  obvious  rules 
of  justice  and  common  honesty/'  1  Bac.  Abr.  506.  "Also 
for  base  and  unfair  dealings  towards  their  clients  in  the  way 
of  business,"  &c.,  "or  demanding  fees  for  business  that  never 
was  done,''  &c.,  "and  for  other  such  like  gross  and  palpable 
abuses. '^  Id.  507.  These  salutary  principles  have  frequently 
found  expression  in  this  court  in  many  cases  not  necessary  to 
be  cited,  and  we  find  ourselves  unable  to  avoid  the  unpleasant 
duty  of  imposing  the  penalty  of  disbarment  upon  the  respond- 
ent. The  rule  to  show  cause  will  be  made  absolute,  and  a 
rule  may  be  entered  revoking  the  respondent's  license  and 
striking  his  name  from  the  roll  of  attorneys. 


EUGENE  M.  COLLOTY  v.  KATE  SCHUMAN,  PROSECUTRIX. 

Argued  February  20,  1907— Decided  June  10,  1907. 

1.  In  a  suit  by  a  real  estate  broker  for  commisHions  on  the  rental  of 
the  defendant's  hotel  property  it  appeared  at  the  trial  that  the 
agreement  for  the  commiHsions  was  made  by  plaintiff,  not  with 
the  defendant,  who  was  owner  of  the  property,  but  with  her 
son;  that  plaintiff  secured  a  tenant  and  made  a  lease  to  her, 
which  was  signed,  not  by  the  defendant,  but  by  her  son  as  the 
lessor,  without  any  reference  to  the  character  in  which  he  signed, 
whether  as  agent  or  otherwise.  In  the  effort  to  prove  that  the 
agreement  for  commissions  was  made  by  the  son  as  agent  for  his 
mother,  he  was  called  as  a  witness  by  the  plaintiff,  and  was  per- 
mitted to  testify,  over  objection,  that  in  signing  the  lease  he 
represented  his  mother.  Upon  review — Held,  the  evidence  was 
properly  admitted. 

Vol.  xlvi.  7 
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2.  It  further  appearing  by  the  evidence  that  prior  to  the  rental  de- 
fendant and  her  son  both  at  different  times  visited  the  office  of 
plaintiff,  and  chat  the  defendant  gave  instructions  to  the  plaintiff 
to  rent  the  property,  upon  which  he  acted,  and  that  part  payment 
of  the  commissions  had  been  made  by  check  received  from  defend- 
ant— further  held,  that  motions  to  nonsuit  and  direct  a  verdict 
for  defendant  were  properly  denied. 


On  certiorari. 

Before  Justices  Fokt,  Hendrickson  and  Pitney. 
For  the  plaintiff  in  certiorari,  Thompson  &  Cole. 
For  the  defendant  in  certiorari,  Eli  H,  Chandler, 

The  opinion  of  the  court  was  delivered  by 

Hendrickson,  J.  This  writ  brings  up  for  review  a  judg- 
ment of  the  District  Court  of  Atlantic  City  entered  upon  a 
verdict.  The  suit  was  brought  to  recover  commissions 
claimed  by  Mr.  Colloty,  the  plaintiff,  to  be  due  him  as  a  real 
estate  broker  upon  the  rental  of  the  Hotel  Wellington,  owned 
by  Mrs.  Schuman,  the  defendant,  and  located  in  that  city. 
The.  alleged  errors  arise  out  of  the  refusal  of  the  trial  judge 
to  nonsuit  and  to  direct  a  verdict  for  the  defendant  and  upon 
the  admission  of  evidence.  In  support  of  the  first  ground  it 
is  contended  that  there  was  no  legal  evidence  to  support  the 
plaintiff's  demand,  which  was  based  upofi  an  alleged  contract 
or  agreement  between  the  parties  for  the  payment  of  $150  for 
procuring  a  tenant  for  the  premises  named.  The  case  showed 
that  .a  parol  agreement  to  pay  the  commission  named  for  the 
rental  was  made  between  Edward  Schuman,  a  son  of  the  de- 
fendant, and  the  plaintiff.  The  plaintiff^s  contention  was, 
and  is,  that  the  son  entered  into  the  agreement  as  agent  for 
his  mother,  who  owned  the  property,  and  it  follows  that  the 
plaintiff's  right  to  recover  depends  upon  proof  of  such  agency. 
The  judge  submitted  this  question  to  the  jury  and  it  ren- 
dered a  verdict  for  the  amount  of  the  demand. 

In  obedience  to  a  rule  of  court,  the  judge  has  certified  that 
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there  was  evidence  to  go  to  the  jury  from  which  they  could 
find  liability,  and  has  certified  therewith  the  evidence  taken 
at  the  trial.  The  case  also  shows  that  the  plaintiff,  in  sup- 
port of  his  contention,  offered  in  evidence  the  lease  he  made 
of  the  premises  to  a  Mrs.  Coleman,  which  was  made  in  the 
name  of  the  son  as  lessor,  and  signed  by  him,  without  any 
reference  to  the  character  in  which  he  signed,  whether  as 
agent  or  otherwise.  Plaintiff  then  called  as  a  witness  the  son, 
who  was  permitted  to  testify,  over  objection,  that  in  signing 
the  lease  he  was  representing  Mrs.  Schuman,  tlie  defendant. 
The  grounds  of  objection  were  that  the  evidence  was  irrele- 
vant, and  that  the  agency  could  not  be  proven  by  the  agent 
himself,  and  it  is  the  admission  of  this  testimony  which  de- 
fendant assigns  as  the  second  ground  for  reversal.  We  will 
deal  with  this  ground  for  error  now  before  further  discussing 
the  other  ground  alleged.  The  evidence,  if  otherwise  legal, 
was  certainly  relevant  to  the  question  of  agency.  We  think 
the  evidence  was  also  admissible  upon  well-settled  rules.  The 
principle  involved  must  not  be  confused  with  that  which 
applies  when  the  admissions  or  declarations  of  an  agent  are 
offered  in  proof  of  his  agency.  The  rule  in  support  of  the 
admission  of  the  evidence  objected  to  will  be  found  discussed 
in  2  Whart,  Ev,  949,  953,  where  the  learned  author  says: 
"The  distinction  to  be  kept  in  mind  is  that  while  parol  evi- 
dence cannot  be  received  to  discharge  a  party,  it  may  be 
received  when  its  effect  is  to  show  that  another  party,  namely, 
the  principal,  is  also  bound."  See,  also,  Id,  920.  And  in 
Rice  V.  Gove,  16  Pick,  158,  160,  Justice  Dewey,  speaking  of 
this  principle  as  found  in  the  books  and  cases,  says:  "It 
seems  to  be  broad  enough  to  support  the  position  that,  in  an 
action  against  the  principal,  the  authority  of  the  agent  to  act 
may  be  proved  by  the  agent  himself."  See,  also,  1  Am,  & 
Eng,  Encycl.  L.  (2d  ed,)  969.  The  evidence  was  properly 
jidmitted. 

In  addition  to  this  proof,  it  also  appeared  that  the  plaintiff 
testified  to  his  having  received  authority  to  let  the  premises 
from  defendant  and  her  son ;  that  they  both  came  to  his  office 
at  different  times;   that  when  Mrs.  Schuman  came  she  in- 
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structed  him  to  rent  the  property;  that  he,  in  pursuance  of 
those  instructions,  rented  the  property  at  $3,000  per  year; 
that  of  his  commissions  of  $150  there  had  been  paid  to  him 
$42.50  in  the  form  of  a  check,  which  he  received  by  letter 
from  Mrs.  Schuman.  The  defendant  produced  a  letter  from 
E.  M.  Colloty  &  Company,  on  cross-examination  of  plaintiff, 
and  had  him  identify  it  as  written  by  his  authority,  which 
defendant  offered  in  evidence.  The  letter  read :  "Mrs.  Schu- 
man: Dear  Madam — Please  mail  check  of  balance  of  com- 
missions on  rental  of  your  property  on  South  Virginia  avenue. 
We  only  ask  commission  on  what  rent  you  collect,  which 
leaves  a  balance  due  of  $82.50/'  It  appears  that  no  answer 
was  made  to  the  letter,  and  no  denial  of  the  facts  therein 
stated  was  attempted  at  the  trial.  Mrs.  Schuman  did  not 
attend  and  testify.  We  think,  under  the  circumstances,  there 
was  no  error  in  the  refusal  to  nonsuit  or  to  direct  a  verdict 
for  the  defendant,  and  the  result  is  that  the  judgment  below 
must  be  affirmed,  with  costs. 


BKIDGET  TIMLAN  AND  PATRICK  TIMLAN,  DEFENDANTS 
IN  ERROH.  V.  JOHN  DILLWORTH,  PLAINTIFF  IN 
ERROR. 

Argued  February  20,  1907— Decided  June  10,  1907. 

In  a  suit  to  recover  damages  by  a  husband  and  wife  against  the  owner 
of  an  apartment  house,  in  which  they  were  tenants,  for  injuries 
sustained  by  the  wife  through  the  fall  of  a  dumb-waiter  elevator, 
which  ran  in  a  shaft  between  the  apartments  from  the  upper  floor 
to  the  cellar,  for  the  convenience  of  the  tenants,  eight  in  number, 
it  appeared  that  the  elevator  was  operated  by  hand  on  a  system 
known  as  the  wheel  and  axle,  with  a  counterpoise;  that  as  the 
wife  took  hold  of  the  down-haul  rope  through  the  door  from  the 
kitchen,  in  order  to  lower  the  car,  which  was  at  the  top  of  the 
shaft,  it  fell,  because  of  the  dropping  of  the  nut  or  bur  from  the 
end  of  the  ring-bolt  in  the  head  of  the  car,  which  held  it  in  posi* 
tion,  striking  her  upon  the  head.  The  nut  was  afterwards  found 
in  the  bottom  of  the  car  with  but  one  bright  thread  in  it,  and 
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upon  the  bolt,  the  other  threads  showing?  ruHt  and  disuse,  and  the 
nut  was  found  to  fit  loosely  upon  the  bolt.  At  the  trial  motions 
were  made  for  a  nonsuit  and  for  the  direction  of  a  verdict,  which 
were  denied.    It  was  hcldy  on  review — 

(1)  That  the  dumb-waiter  was  one  of  the  common  facilities  re- 
tained by  the  landlord,  who  thereby  was  chars:ed  with  the  exercise 
of  reasonable  care  concerning  Its  condition,  under  the  rule  laid 
down  in  Swffing  v.  3/cOi«,  43  Vroom  263. 

(2)  That  although  the  wife,  in  accounting  for  her  head  being 
struck,  testified  that  the  force  of  the  rope  dragged  her  into  the 
shaft,  the  facts  did  not  show,  at  least  conclusively,  that  she  was 
guilty  of  contributory  negligence,  which  was  urged  on  the  ground 
that  it  was  a  physical  impossibility  thai  she  should  be  drawn  into 
the  shaft  in  that  way,  it  also  appearing  that  there  was  evidence 
tending  to  show  that  when  the  counterpoise  fell,  as  it  did  upon 
the  falling  of  the  car,  that  would  go  down  with  a  run,  occasioning 
friction  of  the  up-haul  rope  on  the  small  wheel,  and  the  resulting 
rotation  would  have  a  tendency  to  lift  the  rope  of  which  the  wife 
had  hold. 

(3)  The  exception  taken  to  the  charge  that  the  loss  of  the  com- 
fort and  society  of  the  wife  might  be  considered  as  an  element  of 
damage  in  the  husband's  favor  was  multifarious  and  nugatory, 
because  it  embraced  several  distinct  matters,  without  pointing  out 
to  the  court  the  precise  question  complained  of,  which  was,  as  it 
DOW  appears,  that  there  was  no  averment  in  the  declaration  that 
would  cover  the  items  of  damage  alluded  to. 

(4)  That  the  judgment  below  must  be  affirmed. 


On  error  to  Hudson  Circuit  Court. 

Before  Justices  Fort,  Hendrickson  and  Pitney. 

For  the  plaintiff  in  error,  John  W.  Queen  and  Oilhert  Col- 
lins. 

For  the  defendants  in  error,  William  H,  Speer. 

The  opinion  of  the  court  was  delivered  by 

Hendricksok,  J.  This  writ  brings  up  for  review  a  judg- 
ment of  the  Hudson  County  Circuit  Court  entered  upon  the 
verdict  of  a  jury. 

The  plaintiffs,  who  are  husband  and  wife,  recovered  a  ver- 
dict in  favor  of  Mrs.  Timlan  for  $2,000  and  of  Mr.  Timlan 
for  $500  damages,  and  the  plaintiffs  having  elected  to  remit 
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excessive  damages  pursuant  to  the  opinion  of  the  trial  court 
upon  a  motion  for  a  new  trial,  judgment  was  entered  in  favor 
of  Mrs.  Timlan  for  $1,400  and  in  favor  of  Mr.  Timlan  for 
$300  damages. 

The  errors  assigned  grow  out  of  the  refusal  of  the  trial 
judge  to  grant  a  nonsuit  and  to  direct  a  verdict  for  the  de- 
fendant upon  which  exceptions  were  allowed  and  sealed  and 
also  upon  exceptions  to  the  charge. 

The  action  arose  out  of  injuries  sustained  by  Mrs.  Timlan 
through  the  falling  of  a  dumb-waiter  elevator  in  premises 
owned  by  the  defendant  situate  in  Jersey  City,  and  a  part 
of  which  were  occupied  by  the  plaintiffs  as  tenants.  There 
were  eight  tenants  occupying  different  apartments.  The 
dumb-waiter  ran  in  a  shaft  between  the  apartments  from  the 
upper  floor  to  the  cellar,  and  was  used  by  all  the  tenants  for 
the  purpose  of  carrying  coal  and  wood  from  the  cellar  and 
lowering  ashes  to  the  cellar.  Doors  opened  from  the  dumb- 
waiter shaft  to  the  apartments.  The  dumb-waiter  was  twenty 
inches  deep,  twenty-four  inches  wide  and  three  feet  seven 
inches  high,  weighing  from  fifty  to  seventy-five  pounds.  It 
was  operated  by  hand  on  a  system  known  as  the  wheel  and 
axle.  At  the  top  of  the  shaft  was  a  platform  upon  which 
was  a  revolving  shaft  carrying  a  large  pulley  thirty  inches  in 
diameter  and  a  small  pulley  ten  inches  in  diameter,  the 
smaller  pulley  being  known  as  the  axis  or  axle  and  the  larger 
wheel  as  the  wheel.  Around  the  wheel  ran  an  endless  rope 
which  was  pulled  by  the  tenant  in  raising  or  lowering  the 
elevator. 

The  down-haul  rope  was  at  the  right  of  the  entrance  to 
the  elevator  shaft;  the  up-hc^ul  rope  was  on  the  left.  The 
elevator  was  suspended  to  a  rope  that  ran  around  the  small 
wheel  or  axis,  the  weight  of  tlie  elevator  being  balanced  by  a 
counterpoise.  The  elevator  was  attached  to  the  rope  by  a 
hook-bolt  which  ran  through  the  head  of  the  car  and  was 
fastened  imdemeath  by  a  nut  or  bur. 

Mrs.  Timlan  testified  that  on  March  18th,  1906,  she  went 
to  the  elevator  door  and  opened  it  for  the  purpose  of  using 
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the  elevator;  that  from  not  seeing  the  rope  that  suspended 
the  elevator  she  knew  the  elevator  was  at  the  top  of  the  shaft ; 
that  she  had  a  pail  of  ashes  in  her  left  hand,  and  put  out  her 
right  hand  to  draw  down  the  elevator,  when  it  gave  way  and 
came  down  upon  her  head ;  that  the  force  of  the  rope  dragged 
her  into  the  shaft;  that  the  rope  went  from  her  and  dragged 
her  body  in. 

It  is  argued  that  the  nonsuit  should  have  been  granted 
because  it  is  a  physical  impossibility  that  the  accident  hap- 
pened in  the  manner  described,  and  that  she  must  have  been 
guUty  of  contributory  negligence  in  unnecessarily  putting  her 
head  inside  the  elevator  shaft.  With  this  we  are  unable  to 
agree.  When  the  nut  or  bur  came  off  the  bolt,  allowing  the 
car  to  fall,  the  counterpoise  weight  was  released  and  went 
down  with  a  run;  there  was  evidence  to  the  effect  that  this 
would  occasion  friction  of  the  rope  on  the  small  wheel,  and 
the  resulting  rotation  would  lift  up  tlie  rope  of  which  Mrs. 
Timlan  had  hold.  As  the  rope  in  its  normal  position  was  at 
least  the  thickness  of  the  jamb  (eight  inches)  away  from  her 
perpendicular,  and  as  she  had  necessarily  drawn  the  rope  in 
towards  her  in  the  act  of  pulling  down  upon  it,  the  sudden  re- 
verse motion  would  do  (or  might  reasonably  be  found  to  have 
done)  just  what  she  said  it  did,  namely,  ^The  rope  went  from 
me  and  dragged  my  body  right  in,''  It  was  further  urged  that 
the  motions  to  nonsuit  and  direct  a  verdict  should  have  been 
granted  on  the  ground  that  the  dumb-waiter  was  a  part  of 
the  realty  and  there  was  no  proof  that  defendant  retained  it 
in  his  possession  or  had  control  of  it. 

We  think  it  clear  that  the  dumb-waiter  was  one  of  the 
common  facilities  retained  by  the  landlord,  who  thereby  was 
charged  with  the  exercise  of  reasonable  care  concerning  its 
condition,  under  the  rule  laid  down  by  the  Court  of  Errors 
and  Appeals  in  Siggins  v.  McOtll,  43  Vroom  263. 

We  are  unable  to  discover  evidence  (much  less  conclusive 
evidence)  of  Mrs.  Timlan's  contributory  negligence  in  the 
circumstances  under  which  the  accident  occurred. 

Nor  do  we  see  any  conclusive  evidence  that  her  husband 
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liad  knowledge  of  aiiy  defective  condition  of  the  nut  and  bolt. 
Nor  does  it  seem  to  us  that  if  he  had  such  knowledge  it  would 
be  imputed  to  his  wife  under  the  decision  in  Ooodenough  v. 
Penmylvania  Railroad  Co,,  2^  Vroom  577. 

A  question  of  more  nicety  is  raised  from  the  fact  that  the 
defendant  had  owned  the  premises  only  a  short  time.  He  took 
title  on  March  14th,  and  the  accident  happened  on  the  18th. 
It  appears,  however,  that  he  commenced  negotiations  for  its 
purchase  early  in  February,  and  on  the  8th  of  that  month 
examined  the  premises  in  a  general  way,  and  a  few  days  later 
examined  them  more  particularly  in  company  with  a  Mr. 
OX'onnor,  and  found  that  the  dumb-waiter  worked  per- 
fectly. On  March  12th  he  again  examined  the  premises,  in- 
cluding the  dumb-waiter. 

It  was  leasonable,  however,  for  the  jury  to  infer  that  he 
took  no  more  notice  of  the  elevator  than  to  ascertain  whether 
it  could  be  operated,  complaint  having  been  made  that  it 
worked  stiffly,  and  that  with  respect  to  the  safety  of  the  ele- 
vator he  relied  altogether  upon  the  mechanic  who  had  the 
matter  in  charge.  It  appears  that  one  Kellett  had  overhauled 
the  dumb-waiters  in  April,  1905,  alx)ut  a  year  before  the  acci- 
dent. He  says  that  he  screwed  up  the  nut  on  this  bolt  and 
upset  the  bolt — that  is,  battered  the  head  of  it  so  as  to  cover 
the  bur — leaving  the  elevator  in  a  safe  condition.  An  in- 
spection of  the  nut  and  bur  shows  clearly  that  this  work  of 
Kellett  was  done  in  a  very  careless  manner.  After  the  acci- 
dent the  nut  was  found  in  the  bottom  of  the  elevator,  where 
it  had  fallen  from  tlie  bolt;  it  was  applied  to  the  bolt  and 
found  to  fit  loosely  with  one  bright  thread  on  both  bolt  and 
nut,  and  the  other  threads  seemed  rusty  and  as  if  out  of  use, 
and  it  was  reasonalile  for  the  jury  to  infer  that  any  careful 
inspection  of  the  nut  by  the  person  charged  with  its  inspec- 
tion would  have  disclosed  its  unsafe  condition.  We  think  the 
ju^ry  could  reasonably  find  that  the  proper  care  that  the  land- 
lord should  exercise  when  assuming  control  of  a  mechanism 
of  this  sort  was  not  fulfilled  without  some  more  careful  in- 
spect icm  than  the  defendant  had  exercised.  If  he  had  testi- 
fied that  he  assumed  that  it  was  safe  because  he  had  had  no 
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notice  to  the  contrary  a  different  question  might  have  been 
presented.  But  he  undertook  to  inspect,  and  the  jury  might 
fairly  infer  that  he  inspected  so  carelessly  that  he  overlooked 
that  which  a  reasonably  careful  inspection  would  have  dis- 
closed. 

It  is  further  urged  for  reversal  that  the  trial  judge  erred 
in  charging  the  jury  that  they  might  allow  Mr.  Timlan  com- 
pensation for  his  loss  of  the  comfort  and  society  and  services 
which  he  was  entitled  to  have  rendered  by  his  wife,  as  wives 
ordinarily  render  them  to  their  husbands.  It  is  not  contended 
that  there  was  any  error  of  law  in  the  proposition  thus  stated 
to  the  jury,  except  for  the  fact,  as  alleged,  that  the  declara- 
tion did  not  in  terms  cover  this  element  of  damage,  the  words 
of  the  declaration  being  in  that  respect  that  ^*he,  the  plaintiff, 
has  lost  the  services  of  his  said  wife  for  a  long  period  of  time, 
&c.,  and  will  for  a  long  time  hereafter  lose  the  same/'  Su\ 
As  to  whether  the  words  of  the  declaration  are  in  fact  suffi- 
cient to  sustain  this  part  of  the  charge  it  is  not  necessary  to 
determine,  for  the  reason  that  we  do  not  think  this  question 
is  presented  by  the  record.  First,  because  the  exception  as 
taken  is  multifarious  and  therefore  inefficient.  It  includes 
several  distinct  matters,  without  pointing  out  to  the  court  the 
precise  question  intended  to  be  complained  of.  Such  an  ex- 
ception has  been  held  nugatory  by  the  Court  of  Errors  and 
Appeals  in  Associates,  &c,,  v.  Davison,  5  Dutcher  415-417, 
and  in  subsequent  cases.  Secondly,  because  thori»  is  nothing 
in  the  exception  taken  by  the  defendant  to  suggest  as  a  ground 
of  exception  that  the  items  of  damage  alluded  to  were  not  cov- 
ered by  the  declaration,  so  we  are  entitled  to  take  it  from  what 
the  judge  said,  that  this  item  of  damage  was  a  part  of  the 
claim  of  the  plaintiff  that  was  litigated  at  the  trial  and  the 
declaration  would  be  amendable,  if  necessary,  for- the  purpose 
of  supporting  the  judgment.  It  is  also  probable  that  if  the 
attention  of  the  learned  trial  judge  had  been  called  to  this 
ground  of  exception  he  would  have  either  corrected  his  charge 
accordingly  or  allowed  an  amendment  of  the  declaration  in 
the  particular  mentioned.    It  is  too  late  now  for  the  defend- 
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ant  to  avail  himself  of  the  objection  to  the  charge  complained 
of.  We  have  looked  at  the  other  assignments  of  error,  but 
finding  no  substance  in  them  the  result  is  that  the  judgment 
below  must  be  aflSrmed. 


JOHN  T.  Mclaughlin  v.  the  mayor  and  council  op 

THE  CITY  OF  BAYONNE. 

Argued  February  27,  1907— Decided  June  10,  1907. 

The  plaintiff  brought  Buit  to  recover  of  a  city  municipality  the  bal- 
ance due  on  a  contract  for  plumbing,  gas  fitting,  &c.,  in  a  new 
I)olice  station-bouse,  and  also  for  a  bill  of  charges  for  extra  work 
outside  of  the  specifications.  The  payment  of  the  extras  waa 
resisted  on  the  ground  that  they  were  not  ordered  as  required  by 
the  provisions  of  the  contract.  There  was  a  clause  in  that  writ- 
ing which  prohibited  any  extra  work  being  done  without  a  reso- 
lution of  the  city  council  and  an  express  agreement  in  writing 
between  the  parties  as  to  the  cost  to  be  added  to  the  contract 
price  for  the  same.  A  further  provision  in  the  instrument,  under 
the  heading  of  "Sub-contractor — ^Notice,"  was  that  should  the 
owner  at  any  time  desire  any  variation  of  the  work,  or  any  addi- 
tional work  executed,  the  same  might  be  proceeded  with  after  the 
architect  or  owners  should  order  the  same,  in  writing,  stating, 
when  possible,  the  price  to  be  paid  thereto.  At  the  trial  the 
court  directed  a  verdict  for  the  extras,  if  the  evidence  showed  the 
architect's  order  in  writing  for  the  extra  work,  without  a  reso- 
lution of  the  city  being  first  passed  authorizing  the  same.  HeXd^ 
on  review,  that  the  latter  proviso  applied  to  sub-contractors  only, 
and  that  the  proviso  first  named  was  binding  upon  the  contract- 
ing parties  here,  and  that  unless  plaintiff  would  remit  from  the 
verdict  the  amount  of  the  extras,  it  must  be  set  aside  and  a  new 
trial  granted. 


On  rule  to  show  cause. 

Before  Justices  Port,  Hendrickson  and  Pitney. 

Por  the  rule,  William  D.  Edwards, 

Contra,  Elmer  W,  Demarest, 
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The  opinion  of  the  court  was  delivered  by 

Hendrickson,  J.  The  plaintiff  obtained  a  verdict  in  the 
above  cause  at  the  Hudson  Circuit  for  $1,713.39.  Of  this 
amount,  $1,405.59  was  admitted  to  be  due  the  plaintiff  for 
the  balance  due  him,  with  interest,  under  a  contract  with  the 
city  for  plumbing,  gas  fitting  and  heating  in  the  police  sta- 
tion-house lately  erected  in  said  city.  The  balance  of  the 
Aerdict,  $307.80,  represents  a  charge  for  certain  extras  in- 
curred by  variations  and  additions  to  the  work  provided  by 
the  specifications,  the  payment  of  which  is  resisted  by  the  city 
on  the  ground  that  no  legal  liability  for  such  payment  exists, 
and  that  none  was  shown  at  the  trial.  The  plaintiff  claims 
that  the  items  for  extra  work  were  incurred  in  accordance 
with  the  provision  of  the  contract.  It  is  therein  provided 
that  such  alterations  or  additions  may  be  made  should  the 
city,  through  its  committee,  during  the  progress  of  the  work, 
80  desire,  the  contract  price  to  be  added  to  or  subtracted  from 
according  to  changes  made,  with  the  proviso  added  *Hhat  no 
extra  work  shall  be  had  or  done  without  a  resolution  of  said 
city  and  an  express  agreement  in  writing  between  the  parties 
hereto  as  to  the  cost,  to  be  added  to  the  price  of  this  contract 
because  of  such  extra  work.'^  There  was  a  further  clause  in 
the  contract  under  the  heading  "Sub-contractor — Notice,^* 
which  reads  as  follows : 

"Should  the  owner  at  any  time  desire  any  variation  of  the 
work  as  planned  and  specified,  or  should  the  owners  desire 
any  additional  work  executed,  the  same  shall  be  proceeded 
with,  after  the  architect  or  owners  shall  order  it  in  writing 
and  stating,  when  possible,  the  price  to  be  paid  thereto." 

The  case  shows,  and  it  is  admitted,  that  the  extra  work  was 
not  authorized  by  a  resolution  of  the  mayor  and  council  of 
the  city,  but  that  it  was  ordered  by  the  architect  in  writing. 

When  the  learned  trial  judge  came  to  deal  with  the  case  in 
his  charge  he  instructed  the  jury  that,  as  to  the  legal  question 
raised  whether  any  recovery  can  be  had  without  such  a  reso- 
lution, or  whether  under  a  later  clause  in  the  contract  the 
plaintiff  is  entitled  to  rely  upon  the  mere  writing  of  the  archi- 
tect, he  had  resolved  that  question  for  the  present  in  favor  of 


Digitized  by  VjOOQ IC 


108  NEW  JERSEY  SUPliEME  COURT. 


McLaughlin  v.  Bayonne.  75  N,  J,  L. 

the  plaintiff,  and  directed  the  jury  that  if  they  found  the 
orders  were  given  by  the  architect  in  writing,  and  that  the 
work  was  done  properly,  and  the  charges  for  those  items  were 
either  fixed  by  the  writings,  or  were  reasonable  charges,  they 
should  find  those  amounts  in  favor  of  the  plaintiff,  in  addi- 
tion to  the  balance  of  the  contract  price.  We  think  there  was 
error  in  this  construction  of  the  contract  in  question.  Our 
view  is  that  the  provision  first  named  applies  to  this  contract, 
and  that  the  other  provision  applies  to  sub-contractors  only, 
declaring  their  obligation  to  the  contractor  and  to  the  owner. 
And  by  fair  intendment,  we  think  the  phrase  in  the  sub-con- 
tractor notice,  '^should  the  owners  desire  any  additional  work 
executed,"  imports  tliat  the  desire  of  the  owners  in  this  case 
should  be  evidenced  by  a  resolution  of  council,  as  provided  in 
Ihe  main  portion  of  the  contract. 

But  the  plaintiff  contends  also  that  the  verdict  should  be 
sustained  on  the  ground  of  ratification;  that  as  the  evidence 
shows  that  the  city  council,  by  paying  the  bill  of  the  architect 
for  his  five  per  cent,  commission  on  the  cost  of  the  work, 
which  included  the  item  of  extras,  this  amounts  to  a  ratifica- 
tion of  the  extra  work,  or  at  least  was  evidence  from  which  a 
jury  could  infer  ratification.  Without  expressing  any  opinion 
upon  the  merits  of  this  question,  it  is  proper  to  say  that  it  is 
not  now  before  us,  for  the  reason  that  the  trial  judge  ex- 
pressly charged  the  jury  to  the  contrary  of  this  contention, 
and  we  cannot  sustain  the  verdict  on  a  legal  theory  directly 
opposed  to  the  judge's  instructions,  for  that  would  deprive 
the  city  of  its  right  of  review.  The  result  is  that  the  rule  to 
show  cause  must  be  made  absolute,  unless  the  plaintiff  will 
consent  to  remit  $307.80  from  the  amount  of  the  verdict.  If 
the  plaintiff  will  so  remit,  the  rule  will  be  discharged.  In 
any  event,  the  city  is  entitled  to  costs  upon  this  rule. 
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THE  STATE,  EX  REL.  KICHARD  GRANT,  v.  THE  ANCIENT 
ORDER  OF  FORESTERS. 

Submitted  March  21,  1007— Decided  June  10,  1907. 

Application  was  made  to  this  court  by  a  subordinate  branch  of  a  fra- 
ternal organization  for  a  writ  of  tnandamvs  to  compel  the  rein- 
statement to  membership  in  the  parent  body  of  the  subordinate 
branch,  which  had  been  suspended  by  the  chief  oflScer  of  the 
organization  under  its  rules,  with  the  approval  of  the  executive 
council,  after  a  hearing,  and  it  appearing  that  no  property  rights 
or  money  demands  were  involved,  and  that  the  applicant  had  not 
first  exhausted  his  right  of  appeal  to  the  appellate  body  within 
the  organization,  it  was  held  that  the  writ  of  mandamus  must 
be  denied. 


On  rule  to  show  cause  why  a  writ  of  mandamns  should  not 
be  issued. 

Before  Justices  Fort,  Hexdrickson  and  Pitney. 

For  the  relator,  Cornelius  Doremus  and  William  II,  Odllo- 
way. 

For  the  defendant,  Archibald  C,  Hart. 

The  opinion  of  the  court  was  delivered  by 

Hendrickson,  J.  This  is  an  application  for  a  mandamus 
requiring  the  defendant  corporation,  a  fraternal  organization, 
to  revoke  the  order  of  suspension  of  Court  Manhattan,  No. 
8483,  and  its  oflScers  and  members,  from  membership  in  the 
defendant,  the  parent  body,  and  to  reinstate  such  subordinate 
court  to  full  membership  therein.  The  suspension  was  sum- 
marily ordered  by  the  high  chief  ranger,  the  chief  officer  of 
the  organization,  on  March  23d,  1906,  on  the  ground  that 
Court  Manhattan  did,  on  March  9th,  1906,  perniit  one  Mc- 
Nulty,  a  suspended  member  of  the  court,  to  sit  in  the  sessions 
of  the  court  and  participate  in  its  business,  well  knowing  that 
he  had  been  suspended.    Subsequently  a  hearing  was  given  to 
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the  suspended  court  before  the  executive  council  in  New 
York  City,  which  body  sustained  and  continued  the  suspen- 
sion. The  relator  claims  that  the  suspension  was  irregularly 
made,  and  that  the  alleged  hearing  before  the  executive  coun- 
cil was  so  irregularly  and  unfairly  conducted,  that  the  pro- 
ceeding is  void.  The  defendant  denies  this,  and  raises,  in 
lirmne,  an  objection  to  this  courts  taking  action  upon  the 
application,  on  the  ground  that  before  its  interference  can 
properly  be  invoked,  the  suspended  court  must  first  exhaust 
its  remedy  by  an  appeal  to  the  superior  bodies  of  the  organi- 
zation, where  such  an  appeal  may  be  had  under  its  rules. 
Manifestly  we  should  dispose  of  this  objection  before  taking 
up  the  merits  of  the  complaint.  The  case  shows  that  under 
the  rules  of  the  organization  there  is  a  right  of  appeal  to  the 
subsidiary  high  court,  which  will  meet  in  September  next, 
and  from  the  decision  of  the  latter  there  may  be  an  appeal  to 
the  supreme  high  court.  It  should  be  stated  that  tliis  is  not 
a  case  involving  property  rights  or  money  demands,  but  in- 
volves a  question  of  discipline  only.  While  the  case  shows 
that  the  high  court  has  a  sick  and  funeral  benefit  department, 
the  subordinate  courts  cannot  participate  in  it  unless  they  are 
connected  with  that  department  by  becoming  contributors  to 
that  fund.  Court  Manhattan  was  not  connected  with  that 
department,  but  had  its  own  boneficial  department,  as  allowed 
by  the  rules.  In  such  a  situation  the  law  is  settled  that  ordi- 
narily the  appeal  must  be  first  taken  within  the  organization 
before  recourse  can  be  had  to  the  civil  courts.  Zeliff  v. 
Knights,  24  Yroom  536.  The  relator  contends  that  this  prin- 
ciple should  not  be  applied  to  his  application  on  the  ground 
that  the  irregularity  of  the  hearing  was  so  marked  that  no 
testimony  or  minutes  were  taken,  and  hence  there  was  no 
record  upon  which  to  appeal.  But  the  case  shows  that  the 
relator  and  his  witnesses  were  examined  in  the  presence  of 
the  council,  and  that  there  were  some  minutes  kept  of  the 
proceedings,  and  it  cannot  be  said  that  the  action  of  the 
council  was  void  for  want  of  jurisdiction.  It  is  presumed 
that  the  appellate  body  within  the  organization  will  do  justice 
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between  the  parties.  Zeliff  v.  Knighis,  supra.  So  that  in  the 
present  status  of  this  controversy  we  are  impelled  to  decline 
to  take  cognizance  of  it.  The  application  for  a  mandamus 
must  be  denied,  with  costs. 


IN  THE  MATTER  OF  THE  APPLICATION  OF  THE  NEW 
YORK  BAY  RAILROAD  COMPANY  FOR  A  SUMMARY 
DETERMINATION  AS  TO  CERTAIN  LANDS  IN  JERSEY 
CITY,  WHICH  HAVE  BEEN  ASSESSED  BY  THE  LOCAL 
AUTHORITIES  OF  JERSEY  CITY,  AND  ALSO  ASSESSED 
BY  THE  STATE  BOARD  OF  ASSESSORS,  AS  PROPERTY 
USED  FOR  RAILROAD  PURPOSES. 

Argued  February  19,  1907— Decided  June  10,  1907. 

Application  was  made  by  a  railroad  corporation  of  this  state  for  a 
summary  determination  as  to  certain  lands  in  the  city  of  J., 
located  within  the  right  of  way  of  its  railroad,  which  had  been 
assessed  by  the  local  authorities  of  the  city  during  the  period 
from  1894  to  1902,  and  also  assessed  during  the  same  period  by 
the  state  board  of  assessors,  as  property  used  for  railroad  pur- 
poses, to  settle  their  character  for  the  purposes  of  taxation,  and 
.by  which  assessors  the  same  has  lawfully  been  assessed  pursuant 
to  section  28  of  the  revised  Railroad  and  Canal  Taxation  act. 
Pamph.  L.  1888,  p.  269.  It  appeared  that  work  on  the  road 
began  in  1889,  and  was  continued  from  time  to  time  upon  some 
portions  of  tho  right  of  way  for  several  years  thereafter,  but  that 
no  work  was  done  in  the  vicinity  of  the  lands  assessed,  which 
consisted  of  lots  in  certain  city  blocks,  until  the  latter  part  of 
the  year  1900,  up  to  which  time  part  of  the  lands  remained  unused 
and  unimproved,  and  part  was  in  use  for  farming  purposes.  In 
the  latter  year  the  work  of  construction  began,  and  was  practi- 
cally continuous  thereafter  until  October,  1904,  when  the  road 
was  completed  so  that  it  could  be  operated.    It  was  held — 

(1)  That  ordinarily,  where  a  company  has  not  completed  its  road, 
and  is  engaged  in  the  work  of  construction,  the  exemptive  words 
of  the  statute  must  be  extended  to  property  within  the  right  of 
way  not  actually  used  for  other  purposes  during  such  work  of 
construction. 

(2)  But  where  such  work  of  construction  has  been  delayed 
beyond  the  requirement  of  reasonable  necessity,  in  order  thereby 
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to  serve  the  interest  or  convenience  of  the  company,  then  lands 
situated  as  these  were  before  the  work  of  construction  b^an  in 
that  part  of  the  right  of  way  would  not  be  entitled  to  the  benefit 
of  such  exemption. 

(3)  That  the  taxes  assessed  by  the  city  authorities  from  1894  to 
1900,  inclusive,  must  be  sustained,  and  the  assessments  made  by 
the  state  board  of  assessors  during  the  same  period  must  be  can- 
celed and  the  taxes  collected  thereon  by  the  state  returned  to  the 
applying  company ;  that  the  taxes  levied  by  the  city  for  the  years 
1901  and  1902  must  be  canceled. 


On  rule  to  show  cause. 

Before  Justices  Fort,  Hendbickson  and  Pitney. 

For  the  Xew  York  Bay  Railroad  Company,  James  B.  Vre- 
denburgh. 

For  the  mayor  and  aldermen  of  Jersey  City,  Robert  Carey 
and  Oeorge  L.  Record. 

For  the  state,  Robert  H.  McCarter,  attorney-general. 

The  opinion  of  the  court  was  delivered  by 

Henduickson,  J.  This  is  an  application  by  the  STew  York 
Bay  Railroad  Company  for  a  summary  determination  of  the 
character  of  certain  lands  owned  by  the  applicant  and  located 
within  the  bounds  of  the  city  of  Jersey  City  for  the  pur- 
poses of  taxation,  which  have  been  assessed  by  the  local 
authorities  of  the  city  and  also  assessed  by  the  state  board 
of  assessors  as  property  used  for  railroad  purposes,  pursuant 
to  the  authority  of  section  28  of  the  revised  act  for  the  taxa- 
tion of  railroad  and  canal  property.  Pamph,  L.  1888,  p,  269. 
The  lands  thus  doubly  taxed  are  plot  2,  block  1390,  Miles 
street;  block  1383,  lot  2,  Miles  street;  block  1404,  lot  3  and 
gore,  as  plotted  upon  the  assessment  map  of  Jersey  City.  The 
case  shows  that  these  plots  were  assessed  for  taxes  by  the  city 
for  the  years  1894  to  1902,  inclusive,  and  that  for  the  same 
years  they  were  assessed  by  the  state  board  of  assessors,  and 
that  the  taxes  thus  levied  have  been  paid  to  the  state.    The 
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lands  thus  assessed  are  within  the  right  of  way  of  the  New 
York  Bay  railroad,  the  main  stem  which  connects  the  Penn- 
sylvania railroad  at  Waverly  with  a  freight  terminal  yard  on 
New  York  bay  in  that  part  of  Jersey  City  called  Greenville. 

The  company  was  formed  in  1890  by  a  merger  of  other 
companies.  Work  was  done  on  this  railroad  in  1889  and 
1890  by  filling  in  back  of  the  dike  on  Newark  bay  and  run- 
ning that  filling  westerly  towards  Waverly,  and  this  work 
continued  off  and  on  at  that  point  for  several  years,  covering 
a  distance  of  several  thousand  feet.  Some  work  was  also  done 
in  1889  near  the  crossing  of  the  Central  railroad  in  Jersey 
City,  four  hundred  feet  of  trestle  being  built  west  of  the 
crossing  and  two  hundred  feet  of  embankment  east  of  the 
crossing,  but  nothing  was  done  in  that  part  of  the  right  of 
way  which  includes  the  blocks  where  the  taxes  in  question 
were  levied  until  the  latter  part  of  the  year  1900,  when  the 
grading  of  the  road  and  the  building  of  bridges  over  streets 
and  the  laying  of  tracks  commenced.  Until  that  year  the 
land  in  blocks  1383  and  1390  remained  in  its  natural  state 
unimproved  and  was  not  used  for  any  purpose,  but  the  land 
in  block  1404,  except  the  gore,  was  being  used  in  1900  for 
farming  purposes,  a  truck  farm  being  located  therein,  which 
was  farmed  until  the  farming  was  interfered  with  by  work  on 
the  railroad.  Construction  trains  ran  over  this  property  be- 
tween 1900  and  1904,  but  the  work  was  not  completed  so  that 
the  railroad  could  be  operated  until  October,  1904. 

The  question  therefore  is,  were  the  plots  of  ground  covered 
by  the  assessments  in  question  during  the  years  named  when 
they  were  levied,  property  used  for  railroad  purposes  within 
the  meaning  of  the  revised  act  for  the  taxation  of  railroad 
and  canal  property,  approved  March  27th,  1888.  Pamph.  L, 
1888,  p.  269.  It  was  held  by  the  Court  of  Errors  and  Appeals 
in  United  New  Jersey  Railroad,  &c.,  Co.  v.  Jersey  City,  26 
Yroom  129,  that  the  authorized  right  of  way  of  a  railroad 
duly  acquired,  over  which  a  railway  has  been  constructed  and 
is  in  good  faith  operated,  is  used  for  railroad  purposes  within 
the  meaning  of  the  act  named,  although  it  may  not,  for  the 
time  being,  be  wholly  occupied  by  tracks  or  other  railroad 
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appliances.  But  tlie  case  suh  judice  presents  a  different  ques- 
tion, for  the  taxes  in  dispute  were  levied  during  the  period 
of  construction  and  before  tiie  road  was  in  operation.  The 
rule  to  be  here  applied  was  laid  down  by  this  court  in  State, 
&c.,  V.  Uaight,  6  Id.  40.  That  rule,  briefly  stated,  is  this: 
Where  a  company  has  not  completed  its  road  and  appendages 
and  is  engaged  in  the  work  of  construction,  the  exemptive 
words  of  the  statute  must  be  extended  to  property,  not  ac- 
tually used  for  other  purposes,  which  has  been  acquired  as 
the  means  of  carrying  into  effect  the  objects  of  the  charter 
and  is  fairly  within  the  plan  upon  which  the  work  is  being 
executed  and  will  be  necessaiy  for  the  business  of  the  com- 
pany when  the  same  is  completed.  Under  this  rule  we  would 
have  no  hesitation  in  extending  the  claim  of  exemption  from 
local  taxation  to  the  lands  assessed  for  so  long  a  period  as 
was  reasonably  necessary  for  the  construction  of  the  road. 
But  where  such  a  work  has  been  delayed  beyond  the  require- 
ment of  reasonable  necessity  in  order  to  serve  the  interest  or 
convenience  of  the  company,  then  we  think  that  lands  in  the 
situation  that  these  were  before  the  work  of  construction 
began  in  that  part  of  the  right  of  way  would  not  be  entitled 
to  the  benefit  of  such  exemption.  Such  a  ground  of  limitation 
in  applying  a  rule  of  exemption  to  railroad  property  was  laid 
down  in  the  opinion  in  State  v.  Mansfield,  3  Zah.  510,  where 
Justice  Potts  said  that  'Hhe  limitation  must  be  fixed  where 
tlie  necessity  ends  and  the  mere  convenience  begins."  The 
burden  was  upon  the  company  seeking  the  benefit  of  the  ex- 
emption to  show  that  they  had  biought  themselves  within 
the  rule  here  stated.  This,  we  think,  they  failed  to  do. 
Another  ground  for  denying  the  exemption  to  block  1404,  lot 
.*^,  is  found  in  tlie  fact  that  in  1900  and  prior  thereto  it  was 
used  for  farming  pur])Oses.    State  v.  Mansfield,  supra. 

Our  conclusion  therefore  is  that  the  lands  so  assessed  by 
the  local  authorities  of  Jersey  City  during  the  period  from 
1894  to  1900,  inclusive,  were  not  property  used  for  railroad 
purposes  within  the  meaning  of  the  exemption  act,  and  that 
the  city  taxes  so  assessed  thereon  during  the  period  named 
should  stand,  and  that  the  assessments  made  on  said  lands 
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by  the  state  board  of  assessors  during  tlie  same  period  should 
be  canceled  and  tlie  taxes  collected  thereon  by  the  state  re- 
turned to  the  applying  company;  that  after  the  year  1900 
the  exemption  must  apply  and  the  taxes  levied  thereon  by  the 
city  authorities  for  the  years  1901  and  1902  must  be  canceled. 
The  judgment  will  be  entered  without  costs  to  either  party. 


IN  THE  MATTKR  OF  THE  APPLICATION  OF  THE  NEW 
YORK  BAY  RAILROAD  COMPANY  FOR  A  SUMMARY 
DETERMINATION  AS  TO  CERTAIN  LANDS  IN  JERSEY 
CITY,  WHICH  HAVE  BEEN  ASSESSED  BY  THE  LOCAL 
AUTHORITIES  OF  JERSEY  CITY,  AND  ALSO  ASSESSED 
BY  THE  STATE  BOARD  OF  ASSESSORS,  AS  PROPERTY 
USED  FOR  RAILROAD  OR  CANAL  PURPOSES. 

Argued  February  10,  1SK)7— Decided  August  6,  1907. 

In  a  proceeding  to  determine  the  character  of  certain  lands  of  a  rail- 
road company  for  the  purj'oses  of  taxation  pursuant  to  section 
28  of  the  revised  act  for  the  taxation  of  railroad  and  canal  prop- 
erty (Pamph.  L.  1888,  p.  269;  Gen.  Stat,  p.  3324),  the  same 
having  been  doubly  assessed,  it  appearing  that  the  lands  were 
parts  of  the  terminal  of  the  company's  railroad,  which  was  a 
branch  road  designed  to  carry  the  freight  and  freight  cars  of  a 
large  railroad  system  to  the  terminal  located  at  tidewater,  to  be 
thence  carried  by  boats  to  their  various  points  of  destination,  and 
that  the  terminal  was  being  constructed  upon  land  under  water 
which  was  being  gradually  filled  in  and  reclaimed  for  the  purpose, 
and  which  was  not  yet  completed,  and  that  said  lands  had  been 
assessed  by  the  local  authorities  of  the  city  in  which  they  were 
located,  and  also  by  the  state  board  of  assessors,  as  land.^  used 
for  railroad  purposes — Held — 

(1)  That  plots  Nos.  2a  and  26.  as  designated  upon  the  city 
assessment  map,  located  between  the  shore  line  and  the  exterior 
line  for  solid  filling,  and  adjoining  the  main  stem  already  assessed 
by  the  state  board,  were  lands  either  in  actual  use  by  the  com- 
pany for  railroad  purposes,  or  held  for  such  fairly  anticipated 
use  (following  the  decision  of  this  court  in  New  Jersey  Junction 
Railroad  Co.  v.  Jersey  City,  34  Vroom  120),  and  were  properly 
assessed  by  the  state  board  of  assessors. 
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(2)  That  a  like  result  must  be  reached  as  to  plot  No.  2  (one 
hundred  and  twenty-five  acres),  fronting  the  above  in  a  seaward 
direction,  lying  between  the  exterior  line  for  solid  filling  and  the 
exterior  line  for  piers. 

(3)  That  plot  No.  2,  being  chiefly  land  under  water,  estimated  to 
contain  about  one  hundred  and  eighteen  acres,  lying  west  of  the 
exterior  line  for  solid  filling  and  north  of  the  lands  above  de- 
scribed, was  properly  taxed  by  the  local  authorities,  the  proof 
failing  to  show,  with  sufficient  certainty,  that  it  was  devoted  to 
present  or  fairly  anticipated  use  for  railroad  purposes,  following 
In  re  Central  Railroad  Company  of  New  Jersey,  43  Vroom  80. 

(4)  That  as  to  plots  Nos.  2a,  26  and  2  (one  hundred  and  twenty- 
five  acres),  the  city*s  assessment  must  be  reduced  so  as  to  leave 
them  untaxed  by  local  authority,  and  that  as  to  plot  No.  2  (one 
hundred  and  eighteen  acres),  the  city's  assessment  must  stand 
and  the  state  board's  assessment  reduced  accordingly. 


On  rule  to  show  cause. 

Before  Justices  Fort,  Hendrickson  and  Pitney. 

For  the  New  York  Bay  Railroad  Company,  James  B,  Vre- 
denburgh. 

For  the  mayor  and  aldermen  of  Jersey  City,  Robert  Carey 
and  George  L,  Record, 

For  the  state,  Robert  H,  McCarter,  attorney-general. 

The  opinion  of  the  court  was  delivered  by 

Hendeiokson,  J.  This  is  an  application  by  the  New  York 
Bay  Railroad  Company  for  a  summary  determination  of  the 
character  of  certain  lands  of  the  applicant  within  the  city  of 
Jersey  City  for  the  purposes  of  taxation,  pursuant  to  the 
authority  of  section  28  of  the  revised  act  for  the  taxation  of 
railroad  and  canal  property.  Pamph.  L,  1888,  p.  269;  Oen, 
Stat,,  p.  3324.  The  assessments  in  question  were  levied  in 
the  year  1905.  The  plots  of  land  so  assessed  are  grouped 
together,  forming  block  1507,  as  designated  upon  the  tax 
assessment  map  of  Jersey  City.  They  are  portions  of  the 
terminal  of  the  petitioner,  the  New  York  Bay  Railroad  Com- 
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l>any,  located  at  tidewater  on  New  York  bay,  in  that  part  of 
Jersey  City  known  as  Greenville.  The  road  was  organized  in 
1890,  and  runs  from  a  point  in  the  Pennsylvania  railroad  at 
or  near  Waverly  to  the  terminal  named.  The  construction  of 
the  road  and  terminal  was  begun  in  1889,  but  the  road  was 
not  completed  so  as  to  permit  its  operation  until  October, 
1904,  and  the  terminal  is  not  yet  completed.  The  proof 
shows  that  the  land  upon  which  it  is  being  constructed  was 
mostly  land  under  water,  which  is  being  gradually  reclaimed 
by  filling  in,  and  upon  which  is  being  constructed  a  lai-ge 
terminal  freight  yard  for  the  Pennsylvania  railroad  system. 
The  road  is  now  being  operated  by  the  latter  company  as  a 
freight  road,  and  is  designed,  in  connection  with  the  terminal, 
for  the  carriage  of  its  freight  and  freight  cars  to  and  from 
points  in  New  York  harbor  and  on  I>ong  Island  sound.  These 
lands  were  assessed  by  the  city  authorities  on  May  20th,  1905, 
and  were  also  assessed  during  the  same  year  by  the  state  board 
of  assessors,  as  property  used  for  railroad  $)urposes,  and  the 
question  before  us  is.  Were  the  lands  so  assessed,  at  the  date 
of  the  assessments,  lands  used  for  railroad  purposes  within 
the  meaning  of  the  act  named  ?  If  they  were,  then  the  state 
assessment  must  stand  and  the  city's  assessment  must  be  set 
aside,  and  if  not,  then  the  result  must  be  vice  versa.  We  have 
already  determined  a  similar  application  of  the  same  com- 
pany at  this  term,  as  to  lands  within  the  right  of  way  of  the 
petitioner.  The  opinion  may  be  found  ante  p.  111.  The 
plots  now  under  consideration  are  designated  upon  the  map 
Exhibit  P  4,  offered  on  behalf  of  the  petitioner,  as  Nos.  2a, 
26  and  2  and  2  (one  hundred  and  twenty-five  acres),  as  they 
also  appear  upon  the  city  assessment  map. 

As  to  plots  Nos.  2a  and  2&^  which  lie  between  the  shore  line 
and  the  exterior  line  for  solid  filling,  the  former  on  the  south 
side  and  the  latter  on  the  north  side  of  a  strip  of  the  same 
terminal  marked  on  Exhibit  P  4  as  main  stem  and  sixty-eight 
acres,  we  think  it  is  satisfactorily  shown  that  at  the  date 
named  they  were  lands  either  in  actual  use  for  railroad  pur- 
poses or  held  for  fairly  anticipated  railroad  purposes,  and 
were  therefore  under  the  decision  of  this  court  in  New  Jersey 
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Junction  Railroad  Co.  v.  Jersey  City,  34  Vrooni  120,  taxable 
only  by  the  8tate  board  of  assessors  as  railroad  property.  This 
case  was  followed  in  Central  Railroad  Company  v.  Bayonne, 
42  Id.  476. 

Plot  Xo.  2b  is  shown  to  have  bceu  filled  in  and  graded,  with 
tracks  constructed  thereon,  as  shown  in  red  on  Exhibit  F  4, 
and  freight  ears  have  been  running  thereon  since  October, 
1904,  and  while  plot  Xo.  2a  was  not  entirely  filled  in  at  that 
time,  the  filling  in  was  completed  in  1906,  and  while  the  en- 
gineer could  not  testify  ix)sitively  as  to  the  use  that  would  be 
made  of  plot  Xo.  2a  by  the  company,  he  did  testify  that 
the  tracks  shown  in  blue  on  the  plan  exhibit  the  layout  of  the 
property  in  question,  and  that  the  whole  work  was  being  done 
according  to  the  plan,  of  which  Exhibit  F  4  was  a  copy,  as 
pldced  in  his  hands  as  a  guide  to  the  construction  in  1902, 
and  since  upon  this  plan  we  note  that  the  tracks  already  laid 
and  those  projected  show  a  connected  system  of  tracks  form- 
ing a  yard  covering,  to  a  greater  or  less  extent,  both  of  the 
plots  Xos.  26  and  2a,  as  well  as  the  main  stam,  we  think  this 
fact,  taken  in  connection  with  the  other  evidence,  is  sufficient 
to  justif)^  the  conclusion  we  have  reached  as  to  plots  Xos.  2a 
and  2b,  as  already  stated. 

As  to  plot  Xo.  2,  which  lies  west  of  the  exterior  line  for 
solid  filling  and  on  the  northerly  side  of  the  main  stepi,  the 
larger  part  of  which  is  still  under  water,  containing  al)0ut 
one  hundred  and  eighteen  acres,  we  think  the  evidence  fails 
to  show  that  this  plot  is  subject  to  taxation  by  the  state  board 
under  the  rule  just  cited,  and  that  as  to  it  the  assessment  by 
the  local  authorities  must  stand.  It  is  urged  for  the  company 
that  at  least  twenty-five  acres  of  this  plot  is  devoted,  as 
alleged,  to  a  channel  dreJged  out  in  the  same,  and  to  some 
tracks  laid  out  ujjon  the  filled  in  ])art,  but  the  engineer  • 
frankly  stated  that  he  never  saw  any  plan  for  the  improve- 
ment of  this  plot,  and  we  think,  under  the  ruling  of  this 
court,  as  expressed  by  Mr.  Justice  Dixon  in  In  re  Central 
Railroad  of  New  Jersey,  43  Vroom  86,  91,  with  regard  to 
items  43  and  45  in  that  case,  that  the  evidence  adduced  does 
not  establish  with  sufficient  certaintv  the  use  contended  for. 
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.Vs  to  plot  No.  2  (one  hundred  and  twenty-five  acres),  as 
marked  upon  the  map,  consisting  of  land  under  water  lietween 
the  exterior  line  for  solid  filling  and  the  exterior  line  for 
piers,  having  upon  it,  already  constructed,  a  lighterage  pier, 
transfer  bridges  with  tracks  laid  thereon  to  receive  freighi 
cars  for  transportation,  with  a  system  of  buoys,  breakwaters 
and  lights  for  the  protection  of  navigation  into  and  out  of 
the  same,  we  think  this  plot  comes  within  the  rule  laid  down 
in  New  Jersey  Junction  Railroad  Co.  v.  Jersey  City,  supra, 
and  was  properly  assessed  by  the  state?  board  of  assessors.  It 
is  conceded  by  the  city  that  a  strip  enclosing  the  lighterage 
pier  from  east  to  west,  containing  about  thirty  acres,  might 
properly  be  so  assessed,  but  the  evidence  shows  that  this  plot 
has  been  dredged  by  the  company,  at  great  expense,  creating 
channels  therein  of  sufficient  depth  for  the  navigation  of 
vessels  to  and  from  the  deep  water  of  the  bay,  and  further, 
ihat  the  traffic  in  freight  at  this  terminal  since  October.  1904, 
has  l)een  ver}'  large,  involving  the  handling  at  times  of  about 
one  thousand  cars  a  day,  so  that  we  think  the  whole  of  this 
plot  is  rea«)nably  necessary  as  an  appendage  of  the  terminal, 
and  that  it  was  properly  included  in  the  assessment  by  the 
state  board. 

The  city's  assessment  not  having  IxHin  separately  made,  as 
we  understand,  against  the  plots  named,  but  against  all  of 
them  together  in  the  block  named,  we  are  unable  to  order  a 
cancellation  of  the  assessment,  but  it  should  be  reduced  so  as 
to  leave  ploti?  Xos.  2a  and  2b  and  2  (one  hundred  and  twenty- 
five  acres)  untaxed  by  local  authority.  In  re  Assessment  (Jen- 
iral  Railroad  Comjjany  of  New  Jersey,  supra. 

The  state  assessment  for  that  year  must  be  reduced  by  ex- 
cluding from  its  valuation  plot  Xo.  2,  estimated  as  above  to 
contain  about  one  hundred  and  eighteen  acres,  and  the  excess 
of  tax  paid  to  the  state  by  the  company  over  the  amount  due 
under  such  corrected  assessment  must  be  returned  to  the  com- 
pany.   The  judgment  will  be  entered  without  costs. 
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THE  CENTRAL  RAILROAD  COMPANY  OF  NEW  JERSEY, 
PROSECUTOR,  V.  STATE  BOARD  OF  ASSESSORS. 


THE  PHILADELPHIA  AND  READING  RAILWAY  COMPANY, 
PROSECriTOR.  V.  STATE  BOARD  OF  ASSESSORS. 


THE  LEHIGH  VALLEY  RAILROAD  COMPANY,  PROSE- 
CUTOR, V.  STATE  BOARD  OF  ASSESSORS. 


THE  BERGEN  COUNTY  RAILROAD  COMPANY,  PROSE- 
CUTOR, V.  STATE  BOARD  OF  ASSESSORS. 

THE  LONG  DOCK  COMPANY,  PROSECUTOR,  v.  STATE 
BOARD  OF  ASSESSORS. 


THE  TRENTON  AND  NEW  BRUNSWICK  RAILROAD  COM- 
PANY. PROSECUTOR,  V.  STATE  BOARD  OF  ASSESSORS. 


THE  MORRIS  AND  ESSEX  RAILROAD  COMPANY  AND  THE 
DELAWARE,  LACKAWANNA  AND  WESTERN  RAILROAD 
COMPANY,  PROSECUTORS,  v.  STATE  BOARD  OF  AS- 
SESSORS. 

Argued  March  9  and  23,  1007— Decided  August  6.  1907. 

1.  The  revised  act  of  1888  for  the  taxation  of  railroad  and  canal 
property  (Pamph.  L.  1888,  p.  269:  Oen.  Stat.,  p.  3324),  as 
amended  by  chapters  82,  122  and  280  of  the  laws  of  1906  {Pamph. 
L.,  pp.  121,  220,  571),  is  constitutional. 

2.  The  acts  referred  to  do  not  violate  article  4,  section  7,  paragraph 
12  of  the  constitution  of  this  state,  which  requires  that  "property 
shall  be  assessed  for  taxes  under  general  laws,  and  by  uniform 
rules,  according  to  its  true  value." 

3.  The  acts  in  question  do  not  deprive  the  taxpayer  of  property 
without  due  process  of  law,  nor  deny  the.  equal  protection  of  the 
laws,  within  the  meaning  of  the  fourteenth  amendment  of  the 
constitution  of  the  United  States. 

4.  Chapter  82  of  the  laws  of  1906  (Pamph.  L..  p.  121),  which  im- 
poses upon  the  main  stem  or  waterwav  and  the  tangible  personal 
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property  and  franchise  of  every  railroad  and  canal  company  the 
"average  rate  of  taxation,"  to  be  ascertained  by  computation 
from  the  taxing  rates  prevailing  in  the  several  taxing  districts  of 
the  state,  is  not  onconstitntional. 

5.  The  so-called  Perkins  act  (Pamph,  L.  1906,  p.  571),  which  re- 
quires that  what  is  known  as  "second-class"  railroad  and  canal 
property  shall  be  assessed  and  taxed  in  each  taxing  district  in 
the  same  manner  and  at  the  same  rate  as  other  property  located 
in  such  district,  and  that  the  tax  thereon  shall  be  paid  to  the 
proper  officers  of  the  several  taxing  districts,  is  not  unconstitu- 
tional. 

G.  The  fact  thAt  all  property  used  for  railroad  and  canal  pur]x>ses 
may  be  set  apart  in  a  class  by  itself,  as  distinguished  from  the 
general  mass  of  property  in  the  state,  for  purposes  of  taxation, 
does  not  negative  the  propriety  of  subdividing  this  general  class 
of  property  into  minor  classes  for  the  purpose  of  taxation :  nor 
is  the  subclassification  special,  and  hence  unconstitutional,  pro- 
vided it  rests  upon  grounds  of  discrimination  inherent  either  in 
the  character  of  the  property  or  its  situation  and  circumstances, 
such  as  to  render  the  distinction  reasonably  appropriate  to  the 
purposes  of  the  classification. 

7.  The  legislative  purpose  being  to  divide  property  used  for  railroad 
and  canal  purposes  into  two  parts,  upon  one  of  which  taxes  are 
to  be  levied  for  the  support  of  local  and  municipal  government, 
either  together  with  or  separate  from  taxes  for  the  support  of 
the  general  state  government,  leaving  the  residue  to  be  subjected 
to  taxation  for  general  state  purposes  only — Held^  that  the  setting 
apart  of  what  is  known  as  "second-class"  railroad  and  canal 
property  for  local  taxation,  "second-class"  property  being  defined 
in  substance  as  including  passenger  and  freight  buildings,  and  all 
other  real  estate  used  for  railroad  and  canal  purposes,  other  than 
the  roadbed  or  waterway,  not  exceeding  one  hundred  feet  in 
width,  is  reasonably  germane  to  the  purpose  of  the  classification. 

8.  In  article  4,  section  7,  paragraph  12  of  the  constitution  of  this 
state,  the  phrase  "uniform  rules"  does  not  refer  to  those  regula- 
tions that  pertain  to  the  agencies  and  methods  employed  in  the 
assessment  and  collection  of  taxes,  but  only  to  the  basic  rules  for 
taxation,  which  settle  how  the  public  burden  is  to  be  distributed, 
including  the  designation  of  the  property  that  is  to  contribute, 
and  the  rate  or  ratio  by  which  the  taxes  are  to  be  laid  and  ap- 
portioned. 

9.  The  constitutional  requirement  of  uniform  rules  for  taxation  is 
satisfied  by  a  uniformity  that  obtains  without  discrimination 
throughout  a  class  of  property  set  apart  on  reasonable  grounds 
for  separate  treatment. 

10.  Since  the  Tax  laws  under  consideration  do  not  deprive  the  tax- 
payer of  property  without  due  process  of  law,  and  since  they  con- 
form to  the  constitutional  requirement  that  "property  shall  be 
assessed  for  taxes  under  general  laws,  and  by  uniform  rules,  ac- 
cording to  its  true  value,"  it  follows  that  they  do  not  deny  to  the 
taxpayer  "the  equal  protection  of  the  laws." 
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On  certiorari. 

Before  Justices  Fokt,  Hexdrickson  and  Pitney. 

For  the  C^entral  Railroad  Company  and  the  Philadelphia 
and  Reading  Railway  Company,  Oeorge  Uolmes  and  Richard 
V.  Lindabury. 

For  the  Lehigh  Valley  Railroad  Company,  the  Bergen 
County  Railroad  Company  and  the  Long  Dock  Company,  Col- 
lins &  C orb  in. 

For  the  Trenton  and  New  Brunswick  Railroad  Company, 
Richard  V.  Lindabury. 

For  the  Morris  and  Essex  Railroad  Company  and  the  Dela- 
ware, Lackawanna  and  Western  Railroad  Company,  William 
D.  Edwards. 

For  the  state  board  of  assessors,  Robert  11.  McCarter,  attor- 
ney-general; Rennet  Van  Sychel  and  John  R.  Hardin. 

The  opinion  of  the  court  was  delivered  by 

Pitney,  J.  These  writ^  of  certiorari  bring  under  review 
ihe  taxes  levied  by  the  state  board  of  assessors  for  the  year 
1006  upon  the  main  stem,  franchise  and  tangible  personal 
property  of  each  of  the  several  prosecutors,  under  the  act  of 
March  2Tth,  1888,  entitled  "An  act  to  revise  and  amend  'An 
iwi  for  the  taxation  of  railroad  and  canal  property,'  approved 
April  10th,  1884,  and  the  acts  amendatory  and  supplementary 
thereto'^  (Pamph.  L.  1888,  p.  269;  Gen.  Stat.,  p.  3324),  and 
a  supplemental  act  approved  April  r>th,  1906,  which  is  chapter 
82  of  the  laws  of  that  year.  Pamph.  L.  1906,  p.  121.  It  ap- 
pears  that  the  state  l)oard,  in  obedience  to  the  supplemental 
act  last  mentioned,  made  a  valuation  of  the  main  stem  and 
franchise,  and  also  of  the  tangible  personal  propert}'  of  each 
of  the  prosecutors,  so  far  as  taxable  under  chapter  82,  and 
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that  they  imposed  thereon  a  tax  for  state  usob  for  the  year 
li»06  at  the  "average  rate  of  taxation"  ($1,801  per  $100). 

The  reasons  assigned  for  the  reversal  of  these  taxes  include 
an  attack  upon  the  act  of  March  27th,  1888,  as  amended  in 
1906,  for  unconstitutionality,  it  being  claimed  to  be  in  viola- 
tion of  paragraph  12  of  section  7  of  article  4  of  the  constitu- 
tion of  this  state,  which  requires  that  "property  shall  be  as- 
sessed for  taxes  under  general  laws  and  by  uniform  rules 
according  to  its  true  value,"  and  in  violation  of  the  first  sec- 
tion of  the  fourteenth  amendment  of  the  constitution  of  the 
T'nited  States,  which  provides  that  no  state  shall  "deprive  any 
person  of  life,  liberty  or  property  without  due  process  of  law, 
nor  deny  to  any  person  within  its  jurisdiction  the  equal  pro- 
tection of  the  laws."  It  is  asserted  that  the  act,  as  it  now 
stands,  provides  for  an  arbitrar}'  segregation  of  a  part  of  that 
class  of  property  which  is  distinguished  as  "property  used  for 
railroad  and  canal  purposes,"  and  requires  that  such  segre- 
gated part  be  assessed  for  taxes  by  a  special  law  and  by  rules 
differing  from  the  rules  prescribed  for  the  assessment  of  all 
other  property  of  said  class;  that  three  certain  supplements 
passed  in  the  year  1906  to  the  act  of  March  27th,  1888,  to 
wit,  chapters  82,  122  and  280  of  the  laws  of  1906,  are  void 
because*  they  destroy  the  classification  of  property  for  taxes 
theretofore  existing  under  the  act  of  1888,  and  that  these  sup- 
plements provide  a  scheme  for  the  valuation,  assessment  and 
taxation  of  property  used  for  railroad  and  canal  purposes  by 
rules  which  are  not  uniform,  and  for  its  taxation  otherwise 
than  according  to  its  true  value. 

It  is  further  alleged  in  the  reasons  that  the  basis  adopted 
for  taxing  the  main  stem,  franchise  and  tangible  personal  prop- 
erty in  the  cases  before  us,  and  the  rate  applied,  were  uncon- 
stitutional, illegal  and  unjust,  and  that  the  taxes  in  question 
are  arbitrary  taxes,  imposed  without  regard  to  the  necessities 
of  the  state  and  in  excess  of  its  needs.  T'pon  the  argument, 
however,  it  was  not  at  all  claimed  that  the  particular  taxes 
under  review  were  imposed  otherwise  than  in  accordance  with 
the  true  intent  and  meaning  of  the  several  acts  of  the  legisla- 
ture in  question.    The  entire  argument  was  rested  upon  the 
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contention  that  chapters  82,  122  and  280  of  the  laws  of  1906 
are  unconstitutional. 

The  questions  at  issue  were  most  elaborately  argued  with 
much  learning,  force  and  ingenuity,  and  counsel  on  both  sides 
expressed  the  earnest  desire  that  this  court  would  give  to  them 
the  fullest  consideration,  in  spite  of  (perhaps  because  of)  the 
avowed  purpose  to  review  our  decision  in  the  court  of  last 
resort,  whatever  the  outcome  here.  In  view  of  the  very  great 
importance  of  the  subject  we  have  endeavored  to  comply  with 
the  desire  of  counsel  thus  expressed. 

The  act  of  April  10th,  1884,  for  the  taxation  of  railroad 
and  canal  property  (Pamph.  L.,  p.  142;  Supp.  Rev,  1886,  p. 
1002),  was  sustained  as  constitutional  by  the  Court  of  Errors 
and  Appeals  in  State  Board  of  Assessors  v.  Central  Railroad 
Co.,  19  Vroom  146. 

The  act  of  1888,  which  took  its  place  (Pamph,  L,,  p,  269 ; 
Gen.  Stat,  p.  3324),  preserves  the  same  general  scheme, 
eliminating,  howeveft",  certain  features  of  the  former  act  which 
had  been  held  unconstitutional  in  Central  Railroad  Co.  v. 
State  Board,  20  Vroom  1,  and  Williams  v.  Bettle,  22  Id.  512. 

The  act  of  1888  provides  that  all  the  property  of  any  rail- 
road or  canal  company  not  used  for  railroad  or  canal  pur- 
poses shall  be  assessed  and  taxed  by  the  same  assessors  and 
in  the  same  manner  and  at  the  same  rate  as  the  taxable  prop- 
erty of  other  owners  in  the  same  municipal  division  or  taxing 
district;  that  all  other  property  of  any  railroad  or  canal  com- 
pany shall  be  assessed  and  taxed  as  in  this  act  directed,  and 
that  the  tax  imposed  by  this  act  shall  be  in  lieu  of  all  other 
taxation  upon  the  property  subject  to  taxation  under  the  pro- 
visions of  this  act.  It  is  made  the  duty  of  the  state  board  of 
assessors  to  annually  ascertain  the  true  value  of  all  property 
used  for  railroad  or  canal  purposes  of  each  railroad  and  canal 
company,  including  its  franchise,  and  in  such  ascertainment 
to  ascertain — first,  the  length  and  value  of  the  main  stem  of 
each  railroad  and  of  the  waterway  of  each  canal,  and  the 
length  thereof  in  each  taxing  district  ("main  stem"  being 
declared  to  include  the  roadbed,  not  exceeding  one  hundred 
f<'?t  in  width,  with  its  rails  and  sleepers  and  passenger  depot 
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buildings,  and  thp  term  "waterway"  to  include  the  towing- 
path  and  berme-bank) ;  second,  the  value  of  the  other  real 
estate  used  for  railroad  or  canal  purposes  in  each  taxing  dis- 
trict, including  the  roadbed  (other  than  main  stem),  water- 
ways, reservoirs,  tracks,  buildings,  water  tanks,  water  works, 
riparian  rights,  docks,  wharves  and  piers  and  all  other  real 
estate  except  lands  not  used  for  railroad  or  canal  purposes; 
this  class  of  property  is,  for  convenience,  commonly  called 
"second-class  railroad  or  canal  property ;"  third,  the  value  of 
all  the  tangible  personal  property  of  each  railroad  and  of  each 
canal  company,  and  fourth,  the  value  of  the  remaining  prop- 
erty, including  the  franchise. 

By  the  act  of  1888  the  state  board  of  assessors,  having  com- 
pleted their  valuation  and  assessment,  were  required  to  com- 
jjute  the  taxes  upon  the  entire  assessed  valuation  of  each 
railroad  and  canal  company  as  thus  ascertained;  upon  such 
valuation  each  company  was  required  to  pay  to  the  state  for 
general  state  purposes  a  tax  at  the  rate  of  one-half  of  one  per 
centum  annually,  and  also  to  pay  a  tax  at  the  local  rate  (as 
fixed  and  assessed  for  county  and  municipal  purposes  upon 
other  property  in  each  taxing  district)  upon  the  valuation  of 
its  property  in  the  several  taxing  districts  other  than  main 
stem  and  waterway,  but  the  last-mentioned  rate  was  in  no 
case  to  exceed  one  per  centum  of  the  valuation  of  such  prop- 
erty. The  sum  of  these  was  to  constitute  the  tax  upon  each 
company,  and  was  to  be  paid  into  the  treasury  of  the  state. 
The  general  tax  of  one-half  of  one  per  centum  was  to  be  ap- 
plied to  the  uses  of  the  state  according  to  law,  and  the 
amounts  received  for  taxes  upon  properties  separately  assessed 
in  the  different  taxing  districts  ("second-class  propertjr'*) 
were  appropriated  to  the  various  taxing  districts,  giving  to 
each  district  the  amount  derived  from  the  property  of  each 
company  therein.  This  allotment  of  the  separate  tax  upon 
second-class  property  to  the  several  taxing  districts  was  pro- 
vided for  by  section  11  of  the  act  {Pamph.  L,  1888,  p.  276), 
which  was  amended  by  a  later  act  of  the  same  year  {Pamph, 
L.  1888,  p,  376;  Gen,  Stat,  p,  3333,  §  242)  in  a  respect  not 
now  material. 
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By  Fatnph.  L.  1897,  p,  147,  and  Famph.  L.  1898,  p.  59,  the 
law  was  amended  so  as  to  give  to  the  several  taxing  districts 
the  total  amount  of  tax  derived  from  second-class  property 
therein. 

I'pon  the  argument  herein  it  was  fully  conceded  that  the 
decision  of  the  Court  of  Errors  and  Appeals  in  State  Board 
of  As.sessors  v.  Central  Railroad  Co.,  19  Vroom  146,  which 
sustained  the  original  act  of  1884,  establishes  the  constitu- 
tionality of  the  revised  act  of  1888  and  its  supplements  thus 
far  mentioned. 

A  further  supplement,  known  as  tiie  Duffield  act  {Famph, 
L.  1905,  p.  189),  changed  the  law  with  respect  to  the  taxation 
of  second-class  property  and  with  respect  to  that  alone.  It 
subjected  such  property  to  taxation  by  the  state  board  of 
assessors  at  the  local  rate  of  taxation  obtaining  in  each  of  the 
several  taxing  districts  in  which  the  property  is  situate,  with- 
out limiting  this  tax  to  one  per  centum  as  formerly.  It  did 
away  with  the  former  tax  of  one-half  of  one  per  centnm  upon 
second-class  property,  originally  imposed  for  state  purposes 
and  afterwardfcj  allotted  to  the  several  taxing  districts  by  the 
act  of  1897.  And  it  changed  the  law  in  one  further  respect, 
viz.,  that  wliile  under  the  act  of  1888  the  local  rate  was  to  be 
determined  by  the  other  pr(?perty  in  the  taxing  district  ( iriV- 
liaws  V.  Fettle,  22  Vroom  51*3,  fSj^),  under  the  Duffield  act 
the  second-class  railroad  and  canal  woperty  was  to  be  taken 
into  the  account  in  determining^  the  lo^l  rate. 

Since  the  argument  herein  the  Court  ot^^rrors  and  Appeals 
has  determined  that  the  Duffield  act  is  cor^titutional.  .  Fer- 
<jen  and  Dundee  Railroad  Co.  v.  State  Foanr^f  As,^essors,  45 
Vroom  742.  \ 

We  now  come  to  the  acts  of  1900,  which  are  t^<*  j^ulgect  of 
the  present  controversy.  They  are  all  sui)plementJii4^^  the  act 
of  1888.  '  '  ^ 

Chapter  82  {Famph.  L,  1906,  p.  121),  known  as  t^^  "Aver- 
age Kate  law."  provides  for  an  annual  valuation  to,  he  made 
by  the  state  board  of  assessors  of  the  main  stem  or  waterway, 
tangible  personal  pro|)erty  and  frandiise  of  each  railproad  and 
canal  company,  and  for  the  jiayment  to  the  state  of  ;!»"  annual 
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tax  thereon  at  the  "average  rate  of  taxation,"  to  be  computed 
by  the  state  board  of  assessors  by  taking  into  consideration 
the  true  value  of  all  property,  real  and  personal,  in  each 
taxing  district  (including  second-class  railroad  and  canal 
property,  but  excluding  the  main  stem  or  waterway,  franchise 
and  tangible  personal  property  of  the  railroad  and  canal  com- 
panies), and  by  taking  into  consideration  the  rate  of  taxation 
in  the  several  taxing  districts.  The  total  taxes  of  each  district 
are  to  be  determined  by  multiplying  the  value  of  all  the 
property  in  such  district  by  the  rate  of  taxation  therein,  and 
the  aggregate  taxes  of  the  state  as  thus  computed  and  deter- 
mined are  to  be  divided  by  the  aggregate  vahie  of  the  general 
property  in  the  state,  to  be  ascertained  as  above  mentioned, 
the  result  being  the  "average  rate  of  taxation,"  at  which  rat? 
the  main  stem  or  waterway,  tangible  personal  property  and 
franchise  of  each  of  the  companies  is;  to  be  taxed  by  the  state 
board.    This  act  was  approved  April  5th,  1906. 

Xext  in  order  is  chapter  122,  which  was  approved  on  April 
8th.  Pamph.  L.  1906,  p.  220.  It  merely  modifies  the  defini- 
tion of  the  term  "main  stem"  of  railroads,  so  that  hereafter 
it  shall  be  held  to  include  "the  roadlx^d,  not  exceeding  one 
hundred  feet  in  width,  with  its  rails  and  sleepers,  and  all 
structures  erected  thereon  and  used  in  connection  therewith, 
not  including,  however,  any  passenger  or  freight  buildings 
erected  thereon."  Its  most  important  effect  is  to  exclude  paj=- 
senger  depots,  which,  by  the  act  of  1888,  were  included  in 
main  stem. 

Then  comes  chapter  280,  which  was  approved  May  18th, 
1906  (Pamph.  L.,  p.  571),  and  is  known  as  the  Perkins  act. 
Its  first  section  declares  that  "the  taxes  which  shall  hereafter 
be  assessed  upon  the  property  of  railroad  and  canal  com- 
panies, referred  to  in  subdivision  2  of  section  3  of  the  act  to 
which  this  act  is  a  supplement,  shall  l>e  assessed  and  taxed  in 
each  taxing  district  in  this  state  in  the  same  manner  and  at 
the  same  rate  as  other  property  located  in  said  taxing  district 
is  assessed  and  taxed,  and  the  amount  of  tax  derived  there- 
from shall  be  paid  to  the  officer  of  each  of  the  separate  taxing 
districts  of  the  state  as  shall  be  bv  law  entitled  to  receive  the 
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same  for  the  use  of  said  taxing  districts/^  Subsequent  sec- 
tions repeal  all  acts  and  parts  of  acts  inconsistent  herewith, 
and  provide  that  this  act  shall  take  efEect  immediately. 

As  already  mentioned,  the  taxes  now  under  review  are  those 
imposed  by  the  state  board  of  assessors  upon  main  stem,  fran- 
chise and  tangible  personal  property  (commonly  denominated 
first-class  property)  under  chapter  82,  the  so-called  "Average 
Kate  law." 

Some  of  the  reasons  assigned  for  reversal  may  be  briefly 
disposed  of. 

And  first,  it  was  not  claimed  in  the  argument  that  the 
taxing  scheme  in  question  deprives  the  taxpayer  of  property 
without  due  process  of  law  within  the  meaning  of  the  four- 
teenth amendment.  The  act  of  1888,  in  its  twelfth  section 
(Oen,  Stat,  p.  3328),  provides  for  a  revision  by  the  state 
board  of  their  assessments  at  a  time  end  place  mentioned  in 
the  section,  with  opportunity  to  the  taxpayer  to  present  any 
complaint  or  grievance  and  have  the  same  deliberately  con- 
sidered by  the  board,  with  compulsory  attendance  of  witnesses 
and  production  of  documentary  evidence.  No  complaint  that 
any  company  is  assessed  too  low  or  that  any  properly  has 
been  omitted  is  to  be  acted  upon  without  notice  to  the  tax- 
payer. And  section  13  provides  for  a  judicial  review  by  cer- 
tiorari in  this  court  in  cases  where  it  is  claimed  that  the 
amount  of  tax  is  excessive,  and  also  where  it  is  claimed  that 
the  principle  upon  which  the  assessment  is  made  is  erroneous. 
The  rule  established  by  repeated  decisions  of  the  United 
States  Supreme  Court  is  as  expressed  by  Mr.  Justice  Brewer 
in  Winona  and  Si.  Peter  Land  Co,  v.  Minnesota,  169  U,  S. 
537:  "That  a  law  authorizing  the  imposition  of  a  tax  or 
assessment  upon  property  according  to  its  value  does  not  in- 
fringe that  provision  of  the  fourteenth  amendment  to  the 
constitution,  which  declares  that  no  state  shall  deprive  any 
person  of  property  without  due  process  of  law,  if  the  owner 
has  an  opportunity  to  question  the  validity  or  the  amount  of 
it  either  before  that  amount  is  determined  or  in  subsequent 
proceedings  for  its  collection."  See,  also,  Kentucky  Railroad 
Tax  Cases,  115  U.  S.  321,  331;   Pittsburg,  &c,.  By,  Co.  v. 
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Backus,  154  Id,  421,  458.  There  is  clearly  no  deprivation  of 
property  without  due  process  of  law  in  the  operation  of  the 
act  of  1888. 

It  is  contended  by  the  prosecutors  that  the  Perkins  act  has 
the  effect  of  subjecting  second-class  property  to  local  taxation, 
subject  to  all  the  incidental  features  of  the  General  Tax  law 
of  the  state,  now  found  embodied  in  the  revised  act  of  1903 
for  the  assessment  and  collection  of  taxes.  Pamph.  L,  1903, 
p.  394.  Without  stopping  at  the  moment  to  discuss  the  bear- 
ing or  want  of  bearing  of  that  question  upon  the  validity  of 
the  taxes  assessed  upon  first-class  property  under  the  "Average 
Rate  law,*^  it  is  sufficient  to  say  that  beyond  question  the  Gen- 
eral Tax  law  of  the  state  gives  ample  opportunity  for  review, 
and  does  no  violence  to  the  "due  process  of  laV^  clause. 

Next,  it  was  not  claimed  upon  the  argument  that  the  rate 
of  taxation  imposed  by  chapter  82 — what  is  called  the  "aver- 
age rate"  of  taxation,  to  be  computed  by  the  state  board  of 
assessors  as  in  that  chapter  provided — is  violative  of  the  con- 
stitutional rights  of  the  prosecutors.  The  act  manifests  an 
effort  on  the  part  of  the  legislature  to  approximate  the  annual 
burden  of  taxation  upon  first-class  railroad  and  canal  property 
to  that  which  is  borne  generally  by  taxpayers  throughout  the 
state,  and  an  intent  to  deal  fairly  with  this  class  of  property, 
not  at  all  to  discriminate  against  it  in  favor  of  other  taxpayers. 
A  Michigan  statute,  similar  in  principle,  was  sustained  by 
the  Supreme  Court  of  the  United  States  in  Michigan  Cen- 
tral Railroad  Co.  v.  Powers,  201  U.  S.  245.  The  conten- 
tion of  the  railroad  company  was  succinctly  stated  by  Mr.  Jus- 
tice Brewer  (at  p.  293),  as  follows:  "The  first  and  principal 
matter  of  attack  is  the  'average  rate.'  It  is  contended  that 
the  fixing  of  the  rate  of  taxation  is  a  legislative  function; 
that  in  ascertaining  the  average  rate  by  the  method  described 
there  is  no  exercise  of  the  legislative  judgment,  but  that  it  is 
determined  by  the  action  of  the  various  local  assessing  and 
taxing  boards,  who,  though  charged  with  no  duty  of  inquiry 
as  to  the  necessities  of  the  state  or  the  proper  rate  of  taxa- 
tion of  railroad  property,  are,  in  fact,  the  only  oflBcials  exer- 
cising any  discretion  and  judgment.'*    After  ably  combating 
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this  argument,  he  summarizes  the  matter  on  p,  297,  where 
lie  says ;  "It  may  be  laid  down  as  a  general  proposition  that 
where  a  legislature  enacts  a  specific  rule  for  fixing  a  rate  of 
taxation,  by  which  rule  the  rate  is  mathematically  deduced 
from  facts  and  events  occurring  within  the  year  and  created 
without  reference  to  the  matter  of  that  rate,  there  is  no  abdi- 
cation of  the  legislative  function,  but,  on  the  contrary,  a 
direct  legislative  determination  of  the  rate." 

N"or  was  any  reliance  placed  in  the  argument  upon  such  of 
the  reasons  assigned  as  challenge  the  taxes  in  question  as 
being  arbitrary,  and  imposed  without  regard  to  the  necessi- 
ties of  the  state  and  in  excess  of  its  needs.  It  is  hardly  neces- 
sary to  say  that  the  legislature  is  the  proper  judge  of  the 
amount  of  money  required  to  be  raised  by  taxation  for  the 
conduct  of  the  government  of  the  state,  and  that  it  is  not 
obliged  to  determine  in  advance  the  necessity  for  raising  any 
specific  sum  of  money  as  is  required  in  the  case  of  some  of  the 
municipal  governments. 

This  brings  us  to  the  controverted  questions. 

The  principal  contention  made  in  behalf  of  the  prosecutors 
is  that  chapters  82  (the  "Average  Rate  law'')  and  280  (the 
Perkins  act),  taken  together,  so  modify  the  act  of  1888  for 
the  taxation  of  railroad  and  canal  property  as  to  destroy  the 
generality  of  the  classification  adopted  in  the  act  of  1888,  and 
subject  different  sorts  of  property  used  for  railroad  and  canal 
purposes  to  different  rules  and  to  rules  that  are  not  uniform 
within  the  meaning  of  our  constitution.  But  chapter  82  does 
no  more  (except  for  some  modifications  relating  to  matters 
of  administration,  which  will  be  dealt  with  further  on)  than 
to  substitute  for  the  annual  tax  of  one-half  of  one  per  centum 
on  "first-class  property"  for  strictly  state  purposes  a  tax  upon 
the  same  property  for  the  same  purposes  at  a  different  rate — 
a  rate  that  is  unexceptionable  from  the  constitutional  stand- 
point as  already  shown.  And  so  the  Perkins  act  is  the  chief 
subject  of  criticism.  Manifestly  this  latter  supplement  modi- 
fies the  scheme  of  the  DuflReld  act  so  far  as  to  require  second- 
class  property  to  be  assessed  by  the  local  assessors  (still  at  the 
local  rate  as  in  the  DuflBeld  act),  and  the  tax  thereon  to  be 
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paid  directly  to  the  proper  oflBcer  of  the  several  taxing  dis- 
tricts. The  learned  counsel  for  the  state  board  of  assessors 
contend  that  the  modification  goes  no  further,  and  that  the 
Perkins  act  still  leaves  second-class  property  in  all  other 
respects  subject  to  the  provisions  of  the  act  of  1888,  includ- 
ing those  that  have  to  do  with  the  mode  in  which  the  assess- 
ments are  to  be  reviewed,  how  payment  of  the  taxes  is  to  be 
enforced,  the  penalties  to  be  imposed  for  non-payment,  and 
other  details  of  an  administrative  character.  Counsel  for 
the  prosecutors  contend,  on  the  other  hand,  that  the  effect  of 
the  Perkins  act  is  to  remove  second-class  property  entirely 
without  the  scope  of  the  act  of  1888,  and  to  subject  it  to  the 
provisions  of  the  General  Tax  law  of  the  state  as  revised  in 
1903.  Pamph.  L.  1903,  p.  394.  This  question  will  be  dealt 
with  in  its  order.  Our  first  and  most  important  inquiry  is 
whether  the  Perkins  act  destroys  the  generality  of  the  classi- 
fication adopted  in  the  act  of  1888  by  subjecting  different 
sorts  of  property  to  improper  discriminations  and  non-uni- 
form rules  through  the  adoption  of  a  distinction  (that  be- 
tween first-class  and  second-class  property)  that  has  no  rea- 
sonable pertinency  to  the  main  object  of  the  act  (which  is  to 
establish  the  purposes  for  which  and  the  rate  at  which  second- 
class  property  is  to  be  taxed),  so  that  the  classification  is  ren- 
dered illusory  and  the  law  therefore  special. 

It  is,  indeed,  argued  by  the  learned  counsel  for  the  respond- 
ents, and  with  much  force,  that  if  this  act  is  unconstitutional 
it  is  simply  void  and  of  no  effect,  so  that  the  prior  legislation 
stands  as  if  this  supplement  had  not  been  passed ;  that  since 
the  Perkins  act  was  enacted  subsequent  to  chapter  82  {Pamph. 
L,  1906,  p,  121),  under  which  the  taxes  now  in  question  were 
assessed,  a  declaration  that  the  Perkins  act  is  void  would  in 
nowise  affect  these  taxes;  that  (leaving  out  the  Perkins  act) 
the  duty  of  the  state  board  was  to  assess  both  first  and  second- 
class  property,  while  in  fact  they  assessed  first-class  property 
only  in  the  present  cases,  and  that  the  circumstance  that 
pecond-class  property  was  omitted  does  not  defeat  tlie  assess- 
ment upon  fost-class  property  at  the  instance  of  the  taxpayer. 
We  are  inclined  to  agree  with  this  view,  which,  if  correct. 


Digitized  by  VjOOQ IC 


J 32  NEW  JERSEY  SUPREME  COURT. 

Central  R.  R.  Co.  of  N.  J.  v.  Stete  Bd.  Assessors.  75  N.  J.  L. 

would  render  the  question  of  the  constitutionality  of  the  Per- 
kins act  unnecessary  to  be  detennined  in  the  present  cases. 
But  the  latter  question  is  of  the  utmost  magnitude  and  im- 
portance; it  is  fairly  presented  and  has  been  elaborately 
argued,  and  its  prompt  solution  is  highly  desirable.  More- 
over, in  a  case  that  was  argued  together  with  the  present  cases 
(United  New  Jersey  Railroad  and  Canal  Co.  et  al.,  prosecu- 
tors, V,  W,  Prank  Parker,  Collector,  and  the  City  of  New 
Brunswick),  and  which  is  to  be  decided  upon  the  present 
opinion,  taxes  locally  assessed  by  the  city  assessor  upon  second- 
class  property  by  virtue  of  the  Perkins  act  are  involved,  and 
these  taxes  are  necessarily  invalid  if  the  Perkins  act  be  void. 
We  must  therefore  determine  the  question  of  its  constitu- 
tionality. 

Now,  as  we  understand  the  decisions  of  the  Court  of  Errors 
and  Appeals  in  State  Board  of  Assessors  v.  Central  Railroad 
Co.,  19  Vroom  146,  and  in  the  recent  case  of  Bergen  and 
Dundee  Railroad  Co.  v.  State  Board  of  Assessors,  45  Id. 
742,  they  have  the  effect  of  settling  every  question  that 
is  here  controverted  about  the  subclassification  of  railroad 
and  canal  property  that  is  adopted  in  the  Perkins  act  and  the 
other  supplements  of  1906.  The  act  of  1884,  which  was  sus- 
tained in  19  Vroom,  subdivided  property  used  for  railroad 
and  canal  purposes  into  the  same  two  sorts,  commonly  called 
first-class  and  second-class  property.  The  line  of  demarca- 
tion between  them  was  not  changed  by  the  act  of  1888,  and  is 
not  materially  changed  by  chapter  220  of  the  laws  of  1906. 
The  act  of  1884,  by  its  third  section  {Supp.  Rev.  1886,  p. 
1003),  required  these  two  sorts  of  property  to  be  separately 
valued.  It  likewise  required  the  value  of  second-class  prop- 
erty to  be  separately  valued  in  each  taxing  district.  That 
decision  not  only  upheld  the  main  classification  that  distin- 
guished railroad  and  canal  property  from  other  property  in 
the  state,  but  also  the  subclassification  of  railroad  and  canal 
property  into  main  stem  and  waterway,  on  the  one  hand,  and 
second-class  property  on  the  other.  The  act  there  sustained, 
like  the  present  legislation,  imposed  different  rates  of  tax,  and 
taxes  for  different  purposes,  upon  the  two  classes  of  property. 
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Indeed,  the  subclassification  was  established  to  that  end  and 
no  other.  By  the  act  of  1884,  as  by  the  Duffield  act  of  1905, 
and  now  again  by  the  Perkins  act,  second-class  property  was 
subjected  to  the  local  rate  of  taxation,  and  for  local  purposes, 
the  only  differences  affecting  the  rate  being  those  pointed  out 
in  the  opinion  in  the  Bergen  and  Dundee  railroad  case,  and 
there  treated  as  non-essential,  viz.,  that  in  the  act  of  1884 
there  was  a  limitation  of  one  per  centum  upon  the  tax  that 
was  to  be  imposed  on  this  account,  which  limitation  is  now 
repealed;  imder  the  act  of  1884  the  local  rate  was  deter- 
mined by  the  other  property  in  the  taxing  district,  while  by 
the  Duffield  act  (as  now  by  the  Perkins  act)  the  second-class 
railroad  and  canal  property  is  to  be  taken  into  accoimt  in 
determining  the  local  rate;  and  imder  the  act  of  1884  there 
was  a  tax  of  one-half  of  one  per  centum  upon  second-class 
property  for  state  purposes,  which  is  now  omitted.  The  taxa- 
tion of  second-class  property  for  local  purposes  at  local  rates, 
without  the  previous  limitation  of  one  per  centum,  was  upheld 
in  the  Bergen  and  Dundee  railroad  case.  The  same  rule  of 
taxation,  so  far  as  the  purpose  and  the  rate  are  concerned,  is 
perpetuated  in  the  Perkins  act.  In  the  remaining  essential 
element  that  determines  the  annual  burden  of  taxation — 
the  valuation  of  the  property — all  these  laws  are  alike.  Upon 
them  all  the  constitution  imposes  the  rule  of  "true  value," 
whether  expressed  in  the  legislation  or  not,  unless,  indeed, 
this  standard  is  excluded  by  the  words  or  necessary  effect  of 
the  act.  The  contention  of  the  prosecutors  upon  this  poiat 
will  be  separately  dealt  with. 

Passing  this  for  the  moment,  what  difference  remains  in 
essentials  between  the  scheme  of  the  Perkins  act  and  those  that 
have  preceded  it?  Can  it  make  the  least  difference  that  the 
tax  on  second-class  property  is  now  to  be  paid  directly  to  the 
taxing  district,  instead  of  being  paid  into  the  central  treasury 
of  the  state  and  thence  disbursed  to  the  taxing  district  as  for- 
merly ?  Obviously  not.  State  treasury  and^  taxing  district 
alike  are  but  agencies  of  the  state.  Under  either  arrange- 
ment the  moneys  collected  from  the  ta^xpayer  are  in  a  proper 
sense  the  moneys  of  the  state,  set  apart  by  the  general  legis- 
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lative  authority  for  expenditure  locally  by  a  local  agency  of 
the  state.  Can  it  make  any  difference  that  under  the  new 
arrangement  one  set  of  public  functionaries  are  to  value  one 
part  of  the  property  used  for  railroad  and  canal  purposes, 
while  another  set  are  to  value  the  remainder?  Clearly,  so 
long  as  "true  value"  is  the  rule  prescribed  for  both,  there  can 
be  no  difference  in  the  result  except  on  the  theory  that  one 
oflScer  will  perform  his  duty  while  the  other  departs  from  his, 
or  else  on  the  theory  that  both  will  depart  from  their  duty 
but  in  different  modes  or  in  var)ring  degrees.  But  a  law  is 
not  to  be  held  imconstitutional  on  the  theory  that  public  oflS- 
cers  may  fail  in  the  performance  of  a  public  duty  plainly  pre- 
scribed. Aside  from  the  inevitable  instances  of  individual 
error,  for  the  correction  of  which  reviews  and  appeals  are  pro- 
vided, the  presumption  is  that  public  oflBcers  will  perform 
their  duty.  To  quote  the  familiar  language  of  Mr.  Justice 
Miller,  in  Cummings  v.  National  Bank,  101  U.  S.  161 :  "A 
law  cannot  be  held  unconstitutional  because,  while  its  just  in- 
terpretation is  consistent  with  the  constitution,  it  is  unfaith- 
fully administered  by  those  who  are  charged  with  its  execu- 
tion; Their  doings  may  be  unlawful  while  the  statute  is 
valid.^' 

But  while  it  is  conceded  that  the  decision  of  the  Court  of 
Errors  and  Appeals  in  19  Vroom  establishes  that  property 
may  be  classified  for  the  purpose  of  taxation  according  to  its 
use,  and  that  property  used  for  railroad  and  canal  purposes 
m.ay  be  set  apart  into  a  class  by  itself,  it  is  insisted  that  any 
rule  which  is  adopted  by  the  legislature  for  the  taxation  of 
this  class  must  be  uniform  as  to  the  whole  of  the  class,  and 
that  in  19  Vroom  the  act  of  1 884  was  sustained  only  because 
it  embraced  all  property  devoted  to  railroad  and  canal  uses. 
It  is  pointed  out  that  the  decision  of  the  court  was  justified, 
in  every  opinion  written  to  uphold  it,  upon  the  ground  that 
the  use  to  which  property  is  devoted  constitutes  a  legitimate 
basis  for  classification,  and  that  in  the  act  under  considera- 
tion the  classification  embraced  all  the  property  devoted  to  a 
similar  use.  This  is  quite  true  with  respect  to  so  much  of 
ihe  reasoning  of  the  judges  as  dealt  with  the  discrimination 
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Uiat  the  act  established  between  railroad  and  canal  property 
and  the  general  mass  of  taxable  property  in  the  state.  And 
ir  is  equally  true  that  the  opinions  have  little  to  say  about 
the  subdivision  of  railroad  and  canal  property  into  what  we 
DOW  call  first-class  and  second-class  property.  The  explana- 
tion of  this  is  to  be  found  in  the  history  of  the  case  as  re- 
ported. In  this  court  (19  Vroom  1)  the  act  of  1884  was 
denounced  by  Chief  Justice  Beasley,  in  a  vigorous  opinion,  as 
violating  the  constitution  by  making  what  he  deemed  an  arbi- 
trary discrimination  between  railroad  and  canal  property  on 
the  one  hand,  and  other  taxable  property  in  general  on  the 
other.  Overlooking  the  force  of  the  fact  that  the  distinction 
was  based  upon  the  nse  to  which  tiie  property  was  devoted, 
and  finding  nothing  in  the  nature  or  situation  of  the  property 
lo  warrant  its  being  separately  treated,  he  naturally  reached 
the  conclusion  that  this  primary  classification  was  illueor> 
und  arbitrary,  and  fhe  law  therefore  special.  This  was  the 
entire  burden  of  the  argument  employed  by  him  upon  this 
topic,  as  the  following  expressions  used  in  his  opinion  will 
show,  viz.  (at  p.  14) :  "To  take  a  part  of  a  homogeneous 
mass  of  property,  the  whole  being  identically  conditioned, 
and  to  tax  such  part  exclusively,  would  be  an  act  of  selection 
at  will,  and  not  a  classification,  and  the  law  authorizing  it 
would  be  a  special  and  not  a  general  law."  And  again :  *^A 
class  cannot  be  created  at  the  will  of  the  legislature,  but  must 
arise  out  of  the  nature  of  the  things  classed."  On  p,  16: 
**A\lien  the  constitution  declares  that  property  shall  be  as- 
Fessed  for  taxes  by  a  general  law,  it  is  a  virtual  declaration 
that  property  must  be  classified  upon  the  basis  of  its  own 
nature  and  quality  if  it  is  to  be  separately  and  exclusively 
taxed."  On  p.  19:  "^What  we  are  unable  to  assent  to  is  that 
certain  property  can  he  subtracted  from  the  mass  of  property, 
it  being  identical  in  its  nature  with  such  mass,  and  thus, 
being  arbitrarily  isolated,  can  be  subjected  to  a  tax  of  the 
game  kind."  And  again:  "Its  effect  [meaning  the  act  of 
1884]  simply  is  to  segregate  certain  property  from  the  mass 
of  similar  property ;  not  to  put  upon  it  a  proportionate  part 
of  a  general  tax,  but  to  charge  the  part  so  segregated  with 
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the  whole  amount  of  a  separate  tax/^  On  p.  20 :  "And  so 
with  the  lands  and  tangible  personal  property  of  these  sepa- 
rate corporations,  and  which  denominated  properties  do  not 
possess,  from  their  nature  or  qiialities,  any  different  charac- 
teristics from  the  same  kinds  of  property  owned  by  other 
persons/^  It  was  to  combat  these  views  that  the  learned 
judges  of  the  Court  of  Errors  and  Appeals  employed  the 
language  referred  to  by  counsel  for  the  prosecutors  as  author- 
ity for  the  present  contention  that  the  decision  vindicated 
only  what  we  may  call  the  primary  classification  of  the  act 
of  1884. 

As  we  take  it,  the  secondary  classification,  or  subclassifica- 
tion,  into  first  and  second-class  properties  was  equally  vindi- 
cated by  the  decision.  Bergen  and  Dundee  Railroad  Co,  v. 
State  Board  of  Assessors,  supra. 

But  it  is  furtlier  argued,  in  effect,  that  this  subclassifica- 
tion  was  sustained  in  the  act  of  1884  only  on  the  ground  that 
the  tax  of  one-half  of  one  per  centum  upon  first-class  prop- 
erty, taken  together  with  the  tax  at  local  rates  (not  exceeding 
one  per  centum)  upon  second-class  property,  together  consti- 
tuted but  a  single  tax.  This  argimient  seems  to  be  rested 
upon  a  single  phrase  in  the  opinion  of  Chancellor  Runyon 
(19  Vroom,  at  p,  282),  where  he  said:  "The  fact  that  only 
part  of  the  property  is  taken  into  account  in  one  part  of  the 
method  (t.  e.,  in  making  up  the  amount  to  be  paid  in  respect 
of  county  and  municipal  taxes)  is  of  no  moment.  The  tax 
applied  to  state  purposes  and  that  applied  to  county  and 
municipal  purposes  are  one  tax,  and  are  to  be  so  regarded." 
But  a  reference  to  other  parts  of  the  opinion  shows  that  the 
expression  "one  tax"  was  not  used  in  the  sense  now  attributed 
to  it  by  counsel,  but  as  meaning  a  single  scheme  of  taxation. 
The  learned  Chancellor  had  already  pointed  out  (Id,,  at 
p,  276)  that  the  act  of  1884  fixed  the  same  rate  of  taxation 
for  state  purposes  which  had  previously  existed  for  many 
years,  but  assessed  it  upon  the  valuation  of  all  the  property 
of  the  company  used  for  its  purposes,  including  the  fran- 
chises,, and  provided  for  local  taxation  on  part  only  of  such 
property.     On  p,  278  he  treated  the  scheme  of  the  act  as 
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including  "a  tax  for  state  purposes  and  tax  for  county  and 
municipal  purposes/^  And  on  p,  280  he  used  this  language : 
"All  taxes,  whether  levied  for  state,  county  or  municipal  pur- 
poses, are  state  taxes.  They  can  be  imposed  by  no  other 
authority  than  that  of  the  state.  The  state  appropriates  the 
proceeds  to  what  purposes  it  sees  fit,  but  however  the  proceeds 
may  be  appropriated,  every  tax  is  a  state  tax."  All  these 
expressions  precede  that  phrase  which  is  made  the  basis  of 
the  argument  now  under  examination  and  throw  light  upon 
it.  It  seems  to  us  plain  enough  that  Chancellor  Runyon 
entertained  no  other  notion  upon  the  subject  than  that  held 
by  the  other  judges  who  voted  with  him  to  sustain  the  act  of 
1884  in  ioto.  Thus  Justice  Parker,  in  his  opinion,  employed 
the  following  language  {Id,,  at  p,  297) :  ^^All  taxes  are,  in 
one  sense,  state  taxes.  ♦  ♦  ♦  Different  agencies  are  em- 
ployed to  assess  and  collect,  and  the  sums  raised  are  applied 
to  various  public  purposes."  And  on  p,  298 :  "It  [the  legis- 
lature] has  the  power  and  the  right  to  eilact  that  local  officers 
in  each  taxing  district  shall  assess  and  collect  for  their  re- 
fepective  districts  the  county,  township  and  city  taxes,  and 
distribute  the  money  without  its  passing  through  the  state 
treasury;  or  to  enact  that  a  state  board  shall  assess  and  col- 
lect all  taxes  and  bring  all  the  money  into  the  treasury,  in 
part  to  be  distributed  by  the  state  among  the  municipalities ; 
or  to  provide  for  a  state  board  to  assess  and  collect  one  por- 
tion of  the  tax,  and  local  boards  the  residue."  And  Justice 
Scudder  evidently  had  the  notion  of  two  taxes  in  his  mind 
when,  referring  to  the  criticisms  that  are  contained  in  the 
dissenting  opinions  of  Justices  Dixon  and  Reed,  he  said  {Id., 
at  p.  291) :  "Suppose,  as  in  this  case,  that  the  main  stem, 
which  includes  the  roadbed,  not  exceeding  one  hundred  feet 
in  width,  with  its  rails,  sleepers,  &c.,  is  assessed  at  one  rate, 
and  the  other  real  estate  used  for  railroad  purposes  in  each 
taxing  district  is  assessed  at  another  rate,  and  no  good  reason 
is  assigned  for  such  diflferenoe.  ♦  ♦  ♦  These  inequalities 
arise  mainly  from  the  fact  that  some  railroad  corporations 
have  acquired  more  of  a  certain  kind  of  property  than  others, 
and  they  have  extended  their  holding  in  many  cases  far 
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beyond  the  width  of  one  hundred  feet  for  the  main  stem  of 
the  road  as  originally  intended  and  provided  for  in  their 
charters.  If  all  are  taxed  alike  for  such  excess,  the  rule  of 
uniformity  is  not  thereby  violated.  Have  not  the  legislature 
the  legal  right  to  say  that  for  the  main  stem  of  the  road,  one 
hundred  feet  in  width,  which  the  original  charters  contem- 
plated the  railroad  companies  should  hold  and  use,  they  will 
tax  at  the  rate  of  one-half  of  one  per  centum  for  state  pur- 
poses, which  was  the  amount  fixed  in  most,  if  not  in  all, 
charters,  but  for  all  acquired  beyond  one  hundred  feet  in 
width  a  greater  tax  shall  be  paid,  not  to  exceed  in  the  aggre- 
gate of  both  taxes  the  local  rate  as  fixed  and  assessed  for 
county  and  municipal  purposes  ?" 

If  we  are  wrong  in  our  view  that  the  decision  in  19  Vroom 
settles  the  question  of  the  constitutionality  of  subdividing 
railroad  and  canal  property  into  "first-class"  and  "second- 
class"  property  for  the  purpose  of  imposing  separate  and  dis- 
tinct taxes  upon  th^  respective  classes,  then  it  seems  to  be 
necessary  to  discuss  that  question  upon  its  merits.  The  recent 
decision  sustaining  the  DuflBeld  act  seems  to  carry  us  no  fur- 
ther than  does  19  Vroom,  for  that  act  still  required  the  valu- 
ation and  assessment  of  second-clasd  property  to  be  made  by 
the  state  board  and  the  tax  to  be  imposed  by  them  and  col- 
lected by  the  comptroller  of  the  state;  hence  it  is  claimed 
that  imder  the  scheme  of  the  DuflSeld  act  the  combined 
taxes  upon  first-class  and  second-class  properties  constituted 
a  "single  tax"  in  every  sense  the  same  as  before;  whereas 
imder  the  Perkins  act  the  tax  upon  second-class  property  is 
to  be  kept  entirely  separate  from  that  upon  first-class  prop- 
erty. 

Treating  the  question  as  open,  therefore,  our  view  of  it  is 
as  follows: 

The  fact  that  all  property  used  for  railroad  and  canal  pur- 
poses may  properly  be  set  apart  in  a  class  by  itself,  as  distin- 
guished from  the  general  mass  of  property  in  the  state,  for 
purposes  of  taxation,  does  not  at  all  negative  the  propriety 
of  subdividing  this  general  class  of  property  into  minor  classes 
for  the  purpose  of  taxation.     Nor  is  the  subclassificatiou 
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special,  and  hence  unconstitutional,  provided  it  rests  upon 
grounds  of  discrimination  inherent  either  in  the  character  of 
the  property  or  in  its  situation  and  circumstances,  such  as  to 
render  the  distinction  reasonably  appropriate  to  the  purposes 
of  the  classification. 

The  purpose  of  this  subclassification  is  to  designate  a  por- 
tion of  the  mass  of  real  estate  that  is  used  for  railroad  and 
canal  purposes,  upon  which  portion  taxes  are  to  be  levied  for 
the  support  of  local  and  municipal  government,  either  to- 
gether with  or  separate  from  taxes  for  the  support  of  the 
general  state  government,  leaving  the  residue  of  the  property 
that  is  used  for  railroad  and  canal  purposes  to  be  subjected  to 
taxation  for  general  state  purposes  only.  The  line  of  de- 
marcation between  the  two  subdivisions  is  chosen  with  little 
reference  to  the  use  to  which  the  property  is  devoted,  but  with 
especial  reference  to  the  location  and  situation  of  that  which 
is  to  be  locally  taxed.  Structures  iised  in  connection  with  the 
roadbed  are  placed  on  one  side  of  the  chosen  line ;  buildings 
used  for  accommodating  passengers  or  freight  on  the  other. 
So  far,  the  line  of  definition  follows  the  use.  Aside  from 
this,  use  has  little  or  nothing  to  do  with  it.  Practically,  the 
line  of  division  is:  'Tkfain  stem"  within  one  hundred  feet, 
waterway,  towing-path,  berme-bank,  on  the  one  side;  these 
are  continuous,  running  from  end  to  end  of  the  railroad  or 
canal;  all  other  real  estate  used  for  railroad  or  canal  pur- 
poses goes  into  the  other  division.  Is  this  mode  of  division 
reasonably  germane  to  the  purposes  of  the  classification? 
And  why? 

In  our  l^slation  it  has  at  all  times  been  recognized  that 
the  land  indispensable  for  the  use  of  a  railroad  as  a  public 
highway  is  a  belt  or  strip  of  limited  width.  To  cite  a  few  of 
the  old  special  charters  as  typical  instances :  In  that  of  the 
Camden  and  Amboy  Railroad  and  Transportation  Company 
(Pamph.  L.  1830,  p.  86,  §  11)  it  was  provided  "that  the  said 
road  or  its  branches  shall  not  exceed  one  hundred  feet  in  width 
on  the  surface  of  the  road."  In  the  case  of  the  New  Jersey 
RaUroad  and  Transportation  Company  {Pamph,  L,  1832,  p. 
98,  §  6)  the  corporation  was  empowered  to  survey,  lay  out 
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and  construct  a  "railroad  not  exceeding  sixty-six  feet  in 
width.^'  The  charter  of  the  Morris  and  Essex  Railroad  Com- 
pany {Pamph,  L,  1835,  p.  27,  §  6)  likewise  limited  the  width 
of  the  railroad  to  sixty-six  feet.  In  the  charter  of  the  Somer- 
ville  and  Easton  Railroad  Company  {Pamph.  L,  1847,  p.  130, 
§  6)  the  limitation  was  "not  exceeding  one  hundred  feet  in 
width.''  Similar  limitations  were,  we  believe,  included  in 
most,  if  not  all,  of  the  special  railroad  charters.  In  the  Gen- 
eral Railroad  law  of  April  2d,  1873,  it  was  provided  by  sec- 
tion 11  {Rev.  1877,  p.  927,  pi.  99;  amended,  Pamph.  L.  1891, 
p.  129;  Oen.  Stat,  p.  2660,  ph  83)  "that  any  railroad  con- 
structed under  the  provisions  of  this  act  8ha^  not  exceed  a 
hundred  feet  in  width  unless  more  land  shall  be  required  for 
the  slopes  of  cuts  and  embankments."  And  in  the  revised  act 
of  1903  concerning  railroads  (Pamph.  L.  1903,  p.  649,  §  7) 
it  is  declared  that  "the  right  of  way  of  any  railroad  or  of  any 
branch  thereof  shall  not  exceed  one  hundred  feet  in  width 
imless  more  land  shall  be  required  for  the  slopes  of  cuts  and 
embankments  or  for  retaining  walls,  in  which  case  such  land 
may  be  acquired  as  part  of  such  right  of  way." 

At  the  same  time  it  has  always  been  recognized  that  rail- 
road companies  incorporated  by  special  charter  possess  the 
incidental  power  to  hold  land  outside  of  the  limits  fixed  for 
its  railroad,  so  far  as  such  land  is  reasonably  necessary  or 
proper  for  the  accomplishment  of  the  objects  of  the  incorpo- 
ration. A  power  to  this  effect  was  expressly  conferred  by  the 
General  Railroad  law  of  1873,  section  1  of  which  authorized 
companies  incorporated  thereunder  "to  purchase,  hold  and 
use  all  such  real  estate  or  other  property  as  may  be  necessary 
for  the  construction  and  maintenance  of  its  railroad,  and  the 
stations  and  other  accommodations  necessary  to  accomplish 
the  objects  of  its  incorporation."  And  also  "to  lay  out  its 
road  as  hereby  provided,  and  to  construct  the  same,  and  for 
the  purposes  of  cuttings  and  embankments,  to  take  as  much 
more  land  as  may  be  necessary  for  the  proper  construction 
and  security  for  the  road."  And  section  17  of  the  same  act 
authorized  such  companies  to  hold  real  estate  at  or  near  the 
termini,  or  at  any  other  point  on  the  line  of  the  road  where 
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the  directors  should  think  proper  to  establish  a  depot,  not 
exceeding  ten  acres  at  each  place,  and  also  to  erect  and  build 
thereon  houses,  warehouses,  workshops,  and  such  other  build- 
ings and  improvements  as  they  may  deem  expedient  for  the 
safety  of  theit  property,  and  for  other  necessary  uses  apper- 
taining to  their  business,  and  receive  the  rents  and  emolu- 
ments thereof ;  and  that  all  lands  and  real  estate  acquired  by 
any  such  company  not  used  by  it  for  the  immediate  use  and 
occupancy  of  its  rails,  tracks,  depot  and  freight  buildings 
should  be  subject  to  the  same  tax  as  the  property  of  indi- 
viduals, and  said  tax  should  be  levied  and  collected  by  the 
local  authorities  where  the  same  may  lie,  in  the  same  manner 
as  other  taxes.  The  revised  Railroad  act  of  1903  {Pamph. 
L.,  p,  647,  §  3)  confers  the  express  power  to  acquire  and  hold 
land  necessary  for  terminal  purposes,  and  for  the  construc- 
tion and  maintenance  of  the  railroad  and  stations,  branches, 
sidings,  car-yards,  engine-houses,  repair  shops,  and  other  ac- 
commodations necessary  to  accomplish  the  objects  of  the 
incorporation. 

The  distinction  between  the  continuous  belt  of  land,  with- 
out which  a  railroad  could  not  exist  as  a  highway,  and  other 
sorts  of  railroad  property,  was  early  recognized  as  having 
something  to  do  with  the  question  of  taxation.  As  pointed 
out  in  the  opinion  of  the  Chancellor  in  19  Vrooin,  at  p.  273, 
the  legislature,  prior  to  the  adoption  of  the  constitutional 
amendment  that  "property  shall  be  assessed  for  taxes  under 
general  laws,  and  by  uniform  rules,  according  to  its  true 
value,^'  passed  the  act  of  April  2d,  1873  (Pamph.  L,,  p.  112; 
Rev,  1877,  p.  1166),  the  preamble  of  which  recited  that  for 
the  encouragement  of  railroad  enterprise,  laws  creating  and 
regulating  railways  in  this  state  usually  provided  for  the  pay- 
ment by  them,  in  consideration  of  their  chartered  privileges, 
of  a  fixed  rate  upon  their  capital  stock  or  the  cost  of  their 
works,  in  lieu  of  all  other  public  impositions,  and  that  it  was 
nevertheless  contended  that  the  property  of  such  corporations, 
being  largely  acquired  for  or  through  the  growth  and  exten- 
sion of  their  prosperity,  should  contribute  to  the  charges  and 
expenditures  for  municipal  and  county  purposes,  and  that  it 
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was  desirable,  in  order  to  the  avoidance  of  litigation  and 
future  dissatisfaction,  that  such  municipcU  and  county  taxa- 
Hon  should  be  authorized,  and  that  the  same  should  be  per- 
manently fixed  and  regulated.  The  act  proceeded  to  provide 
for  a  scheme  of  taxation  as  follows:  First,  that  the  com- 
^  panics  should  pay  upon  the  ^^coet,  equipment  and  appendages 
of  said  railroads,^'  respectively,  a  state  tax,  at  the  rate  thereto- 
fore fixed  by  law,  or,  in  default  thereof,  at  the  rate  of  one-half 
of  one  per  centum  upon  such  cost;  and  secondly,  on  all  the 
real  property  by  them  ufied  or  owned  for  the  purposes  of  their 
road  or  otherwise,  excepting  their  main  stem  or  roadbed  and 
track,  not  exceeding  one  hundred  feet  in  midth,  a  county  and 
municipal  tax  for  the  benefit  of  the  counties,  townships  and 
cities,  respectively,  where  the  same  is  situate,  at  the  rate  of 
one  per  centum  upon  a  valuation  thereof,  and  of  all  improve- 
ments thereof  not  by  way  of  repairs,  provided  that  at  the 
termini  of  their  roads  each  company  might  hold  a  tract  of 
land  not  exceeding  ten  acres  in  one  parcel,  which,  with  the 
buildings  and  improvements  thereon,  should  be  free  from  the 
payment  of  county,  township  and  municipal  taxes. 

And  the  General  Railroad  law  of  1873  (approved  on  the 
same  day  with  the  above  act),  in  its  nineteenth  section,  pro- 
vided for  an  annual  tax  of  one-half  of  one  per  centum  upon 
the  "cost,  equipments  and  appendages"  of  the  railroad,  in- 
cluding the  cost  of  the  roadbed  and  such  other  taxes  as  might 
be  assessed  from  time  to  time  by  a  general  law  applicable  to 
all  railroads  over  which  the  legislature  should  have  power  for 
that  purpose;  and  further  provided,  that  the  company  should 
be  regularly  assessed  and  pay,  tax  for  the  value  of  its  real 
estate  (excepting  the  roadbed  one  hundred  feet  in  width)  y 
improvements  thereon,  and  personal  property  as  taxed  in 
the  cities  or  townships  wherein  it  lies,  at  the  same  time  and 
rate,  and  in  the  same  manner,  for  the  same  purposes  and  by 
the  same  persons  as  other  taxes  assessed  in  said  municipali- 
ties. 

It  will  thus  be  seen  that  the  distinction  between  the  strictly 
essential  "right  of  way,'*  so  called,  of  a  railroad — the  strip  of 
land  without  which  it  could  not  exist  as  a  public  highway 
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and  means  of  transportation  across  the  state — and  the  re- 
maining land  of  the  company  used  for  railroad  purposes,  is 
inveterate  in  our  legislation.  So  far  as  the  setting  of  these 
two  different  sorts  of  property  into  separate  classes  for  pur- 
poses of  taxation  is  concerned,  the  distinction  rests,  as  we 
conceive,  not  so  much  upon  the  ground  that  they  are  devoted 
to  different  uses,  as  that  the  dependence  of  the  several  com- 
panies upon  local  police  protection  and  the  other  advantages 
of  municipal  government,  the  benefits  to  be  derived  by  them 
from  such  government,  and  hence  the  proper  admeasurement 
of  the  tax  that  should  be  contributed  by  the  companies  to  the 
respective  local  governments,  are  proportioned  approximately 
to  the  amount  of  land  held  by  them  in  the  several  munici- 
palities above  and  beyond  the  main  stem  that  is  indispensably 
necessary  for  their  traflBc.  This  notion  is  expressed  in  the 
preamble  of  the  act  of  1873  for  the  taxation  of  railroad  cor-  ^ 
porations  above  cited ;  the  same  notion  is  implicit,  we  believe, 
in  the  Railroad  Tax  acts  of  1884  and  1888. 

It  seems  to  us  entirely  reasonable  for  the  legislature,  upon 
determining  that  property  used  for  railroad  and  canal  pur- 
poses should  contribute  directly  to  the  cost  of  local  govern- 
ment, to  require  the  companies  to  contribute  to  the  several 
taxing  districts  in  a  proportion  based,  with  reasonable  ap- 
proximation to  accuracy,  upon  the  amount  and  value  of  the 
property  held  by  them  in  the  municipality.  This  was,  in 
effect,  done  by  the  act  of  1884  and  by  -the  revised  act  of  1888. 
And  the  same  thing  is,  in  effect,  accomplished  by  the  supple- 
ments of  1906,  including  the  Perkins  act.  No  doubt  the 
legislature  might  have  turned  over  the  main  stem  as  well  as 
the  second-class  property  to  the  several  municipalities  for  pur- 
poses of  taxation.  It  might  have  reserved  all  railroad  and 
canal  property  for  taxation  by  the  state  board  for  state  pur- 
poses. It' has  chosen  by  the  acts  now  under  review  to  reserve 
for  taxation  for  strictly  state  purposes  the  indispensable  main 
stem,  and  to  remit  the  other  railroad  property  to  local  taxa- 
tion. 

Nor  can  it  be  said  that  the  adoption  of  a  width  of  one  hun- 
dred feet  as  the  limit  of  the  main  stem  for  the  purposes  of 
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this  distinction  is  arbitrary  in  any  sense  that  renders  the 
classification  illusory  and  the  law  therefore  special.  The 
limitation  by  width  is  only  one  of  several  limitations  that  go 
to  make  up  the  statutory  definition  of  "main  stem.^^  As 
defined  in  chapter  122  of  the  laws  of  1906,  it  does  not  extend 
beyond  "the  roadbed  with  its  rails  and  sleepers  and  structures 
erected  thereon  and  used  in  connection  therewith/*  although 
this  be  less  in  width  than  one  hundred  feet.  It  is  only  in 
places  where  there  may  happen  to  be  a  greater  width  that  the 
one  hundred  feet  limitation  has  effect.  As  already  pointed 
out,  there  is  a  historical  reason  for  the  adoption  of  this  pre- 
cise width.  But,  in  any  event,  it  is  for  the  legislature  to  adopt 
such  limitation  as  to  it  may  seem  reasonable  for  this  purpose, 
and  we  are  unable  to  perceive  any  suflScient  ground  for  de- 
claring it  to  be  illusory. 

It  is  argued  that  for  the  purpose  of  the  distinction  between 
first-class  and  second-class  property  the  width  of  one  hundred 
feet  applies  to  canals  as  well  as  to  railroads.  Assuming  this 
to  be  so,  we  do  not  think  that  the  adoption  of  this  limit  of 
width  for  the  waterway  of  a  canal,  in  order  to  distinguish 
between  first-class  and  second-class  property,  is  so  arbitrary 
as  to  demonstrate  that  the  classification  is  illusory.  Of 
course,  canals,  like  railroads,  are  necessarily  of  limited  width, 
and  it  is  permissible  for  the  legislature  to  adopt  a  width,  any 
excess  beyond  which  shall  require  a  direct  contribution,  by 
way  of  tax,  towards  the  support  of  local  government. 

It  is  strongly  urged  that  at  many  points  upon  our  principal 
lines  of  railroad,  and  more  especially  at  their  terminals,  the 
roadbed  actually  occupied  by  tracks  for  the  purposes  of 
through  traffic  extends  far  beyond  one  hundred  feet  in  width, 
and  that  there  is  no  difference  between  the  mode  in  which 
the  strip  called  "main  stem**  is  used  and  that  in  ^which  the 
adjoining  portions  are  used.  It  is  pointed  out  that  in  the 
case  of  the  Lehigh  Valley  railroad  for  miles  at  Jersey  City, 
and  at  several  other  points,  the  railroad  tracks  cover  the 
entire  surface  of  the  earth  for  several  hundred  feet  in  width, 
and  are  indistinguishable  from  each  other  by  any  physical 
marks;    that  they  are  all  constantly  used  for  railroad  pur- 
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poses ;  that  switches  unite  them,  and  they  occupy  the  ground 
without  any  reference  to  whether  it  is  main  stem  or  adjacent 
property.  And  that  in  a  great  terminal  station  like  that  of 
the  Pennsylvania  railroad  in  Jersey  City,  some  two  himdred 
and  fifty  feet  in  width,  a  strip  of  land  one  himdred  feet  in 
width  under  the  station  is  assessed  as  main  stem  by  the  state 
board,  and  the  rest  of  the  land  and  tracks  under  the  station 
and  the  roof  over  the  whole  station,  including  main  stem,  are 
assessed  by  the  local  board  of  Jersey  City.  If  the  distinction 
between  main  stem  and  second-class  property  depended  upon 
the  use  to  which  the  property  is  devoted,  these  circumstances 
would  possess  much  force.  As  already  remarked,  it  does  not 
depend  upon  that  distinction,  but  rather  upon  the  ground 
that  by  reason  of  the  great  extent  and  value  of  the  railroad 
property  at  the  points  in  question  it  is  reasonable  and  proper 
that  the  railroad  companies  should  contribute  more  largely 
to  the  cost  of  the  local  government  than  in  other  places  where 
the  amount  of  their  property  is  less.  Of  course,  all  the  prop- 
erty under  consideration  must  be  used  for  railroad  or  canal 
purposes,  respectively,  else  it  would  not  be  in  the  principal 
dass,  and  therefore  not  in  either  of  the  subdivisions. 

Upon  principle,  therefore,  as  well  as  upon  what  we  deem 
controlling  authority^  we  are  clearly  of  the  opinion  that  the 
subdivision  of  railroad  and  canal  property  into  two  classes  is 
based  upon  reasonable  grounds  that  are  fairly  germane  to  the 
main  purpose  of  imposing  two  separate  and  distinct  taxes,  one 
for  strictly  state  uses  at  one  rate  upon  one  class,  the  other  for 
local  uses  at  local  rates  (either  with  or  without  a  general  state 
tax)  upon  the  other  class. 

As  amended  in  1906,  just  as  before  those  amendments,  the 
act  applies  equally  to  all  railroad  and  canal  corporations,  and 
treats  all  alike  whose  property  is  similarly  circumstanced. 

The  law  is  therefore  a  general  law. 

But  next  it  is  insisted  that  the  act  of  1888,  including  the 
amendments  in  question,  prescribes  a  rule  for  taxation  which 
is  not  uniform  within  the  meaning  of  our  constitutional  pro- 
vision. 

Now,  with  regard  to  the  phrase  ^^uniform  rules,''  as  used  by 

Vol.  xLvi.  10 
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the  constitution,  we  take  it  that  two  points  are  thoroughly 
established  by  the  decision  in  19  Vroom,  as  well  as  by 
abundant  authority  elsewhere.  These  are — first,  the  phrase 
does  not  refer  to  those  regulations  that  pertain  to  the  agencies 
and  methods  employed  in  the  assessment  and  collection  of 
taxes,  but  only  to  the  basic  rules  for  taxation — ^those  that 
settle  how  the  public  burden  is  to  be  distributed,  including 
the  designation  of  the  property  that  is  to  contribute,  and  the 
rate  or  ratio  by  which  the  taxes  are  to  be  laid  and  appor- 
tioned; and  second,  the  constitutional  provision  is  satisfied 
by  a  uniformity  that  obtains  without  discrimination  through- 
out a  class  of  property  set  apart  on  reasonable  grounds  for 
separate  treatment. 

These  points  are  not  much  elaborated  in  the  prevailing 
opinions  in  the  Court  of  Errors  and  Appeals  in  the  19th 
Vroom  case.  They  seem  to  have  been  taken  for  granted. 
Chancellor  Eunyon,  however,  touched  upon  the  second  point. 
At  p,  279  he  said:  "The  constitutional  provision  does  not 
take  away  from  the  legislature  the  power  of  selecting  the 
subjects  of  taxation.  But  it  does  require  that  all  the  mem- 
bers of  the  class  selected  shall  be  included  in  the  Taxing  law, 
and  that  the  rule  applied  thereto  shall  be  uniform  as  to  the 
whole  of  the  class,"  &o.  And  at  p,  282 :  "A  law  which  taxes 
a  class  of  property  separately  is  not  unconstitutional  if  it 
embraces  all  property  of  that  class,  and  applies  to  it  uniform 
rules,  and  taxes  it  according  to  its  true  value/^  Justice 
Scuddcr  (at  p.  290),  referring  to  tlie  definition  of  the  word 
'"uniform,"  said:  "As  it  stands  in  this  paragraph  of  the 
constitution  it  means  that  rules  must  not  be  variable  in  their 
application  to  the  subject  of  taxation  included  in  the  classifi- 
cation of  property/' 

The  extract  above  quoted  from  Justice  Parker  (19  Vroom 
298)  shows  that  he  recognized  the  first  point.  As  to  the 
second,  he  said  (at  p.  304)  :  "The  uniformity  of  rules  in 
taxation  which  the  constitution  reqtiires  is  that  uniformity 
which  operates  on  the  whole  of  a  class" 

Justice  Dixon  (19  Vroom,  at  p.  310),  referring  to  his  own 
pn^vious  declaration  in  Stratton  v.  Collins,  14  Id,  562,  that 
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the  uniformity  clause  requires  that  the  same  imposition 
should  be  made  upon  all  the  taxable  property  in  the  township 
for  township  purposes,  in  the  county  for  county  purposes,  and 
in  the  state  for  state  purposes,  said:  "This  statement,  al- 
though sufficiently  exact  for  the  case  then  before  the  court,  is 
broader  than  the  constitution  seems,  on  reflection,  to  demand. 
The  expression  ^uniform  rules'  is  not  of  wider  import  than 
the  expression  ^general  laws,'  and  if  the  latter  may  be  coiv- 
pned  to  a  class,  with  equal  propriety  may  the  former,  *  *  * 
Its  collocation  with  the  words  ^general  laws'  indicates  that 
it  was  to  have  a  corresponding  meaning,  and  the  whole  sen- 
tence becomes  harmonious  by  holding  that  it  requires  the 
same  regulations  to  be  applied  to  every  member  of  each  class 
which  the  general  laws  recognize  or  establish," 

Justice  Reed's  dissenting  opinion  shows  that  he  had  both 
points  clearly  in  mind.  At  p,  322  he  said:  "Must  property 
be  taxed  at  a  uniform  rate  by  reason  of  the  requirement  that 
property  shall  be  taxed  by  uniform  rules  as  well  as  by  general 
laws?  The  constitution  does  not  require  that  property  shall 
be  taxed  by  a  single  rule,  but  by  uniform  rules.  If  we  assent 
to  the  proposition  that  property  may  be  ranged  into  classes 
for  any  purpose  of  taxation,  and  also  to  the  proposition  that 
a  law  which  includes  all  of  a  class  is  a  general  law,  /  am 
vnable  to  perceive  how  a  rule  that  also  applies  to  a  class  lacks 
uniformity  of  operation.  Judicial  sentiment  has  been  in 
favor  of  the  view  that  the  constitutional  amendment  was  not 
intended  io  affect  mere  methods  of  procedure  in  levying  or 
collecting  taxes,  but  was  designed  to  fix  the  rules  by  which 
the  burden  of  taxation  was  io  be  distributed.  Inasmuch  as 
all  property  to  be  taxed  is  to  be  taxed  at  its  true  value  by  the 
express  terms  of  the  amendment,  if  it  is  also  held  that  all 
property  must  be  taxed  at  a  uniform  rate,  then  the  power  of 
classification  is  a  barren  privilege.'^ 

And  Mr.  Justice  Depue,  in  his  dissenting  opinion  (19 
Yroom,  at  p,  337),  said,  as  to  the  first  point:  "The  consti- 
tutional provision  does  not  touch  the  machinery  by  which 
taxes  shall  be  assessed  or  collected.  Every  system  of  taxation 
consists  of  two  parts,  the  one  relating  to  the  assessment  (the 
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designation  of  the  persons  or  things  which  shall  be  the  sub- 
ject of  taxation,  and  the  apportionment  of  taxation  among 
such  persons  or  things  in  the  ratio  prescribed  by  law),  the 
other  the  collection  of  taxee  by  the  enforced  payment  thereof. 
The  constitutional  provision  in  question  relates  only  to  the 
assessment  of  taxes,  and  in  that  respect  concerns  only  such 
equalization  of  the  burden  of  taxation  as  would  result  from 
the  designation  of  the  property  which  shall  be  the  subject  of 
taxation,  and  the  apportionment  of  the  taxes  thereon,  under 
general  laws  and  by  uniform  rules,  according  to  its  true  value. 
The  mere  machinery  by  which  taxes  shall  be  assessed  or  col- 
lected is  left  in  legislative  discretion.^^ 

Both  points  were  fully  conceded  by  Chief  Justice  Beasley 
in  19  Vroom  (at  p,  8),  for  he  used  this  language:  "We  per- 
ceive no  reason  why  the  legislature  may  not  create  diflferent 
agencies  for  the  valuation  of  property  and  the  assessment  of 
taxes.  ♦  ♦  ♦  Nor  do  we  think  the  present  law,  in  mere 
point  of  instrumentality,  is  objectionable.  ♦  *  ♦  All  that 
the  constitution  calls  for  in  this  particular  is  that  the  rule  of 
assessment  shall  be  uniform.  It  does  not  require  uniformity 
of  mind  in  the  application  of  the  rule." 

So,  in  Fidelity  Trust  Co.  v.  Vogt,  Receiver  (37  Vroom,  at  p. 
90),  Mr.  Justice  Van  Syckel  said:  "Different  methods  of 
ascertaining  true  value  may  be  prescribed  in  such  classifica- 
tions, and  so  long  as  the  public  burden  is  imposed  substan- 
tially and  proximately  according  to  true  value,  there  will  be 
no  infirmity  in  the  declaration  of  the  legislative  will.'* 

The  cases  cited  below  from  the  United  States  Supreme 
Court  speak  to  the  same  effect. 

If,  therefore,  the  subdivision  of  railroad  and  canal  prop- 
erty into  two  classes  for  the  main  purpose  of  determining  the 
rate  at  which  it  is  to  be  taxed  and  the  purpose  for  which  the 
tax  is  to  be  levied  is  justifiable  (as  we  have  seen  that  it  is), 
clearly  the  two  subdivisions  may  be  separately  treated  with 
respect  to  the  rules  that  have  reference  to  the  mere  machinery 
of  assessment,  collection  and  enforcement  of  the  taxes.  This 
disposes  of  the  objections  that  were  urged  against  chapter  82 
respecting  matters  of  administrative  detail.     It  also  disposes 
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of  the  objection  that  under  the  Perkins  act  second-class  prop- 
erty is  assessed  by  the  local  assessors,  while  under  chapter  82 
''main  stem"  and  "waterway"  are  assessed  by  a  state  board, 
with  no  equalization  system  to  effect  uniformity  between  the 
different  assessments,  and  "no  method  of  bringing  into  opera- 
tion the  same  mind  upon  the  values"  (to  use  the  words  of 
counsel)  without  which,  it  is  said  there  can  be  no  uniformity. 
As  well  might  it  be  said  that  there  is  no  uniformity  in  the 
rules  of  law,  because  different  judges  sit  in  different  courts 
and  exercise  different  jurisdictions,  sometimes  dependent  upon 
locality,  sometimes  dependent  upon  the  form  of  the  action. 
"True  value"  is  the  rule  prescribed  for  the  guidance  of  all 
tax  assessors,  and  appeals  and  reviews  are  the  method  of  cor- 
recting their  errors. 

For  the  same  reason  we  find  it  unnecessary  to  determine 
the  disputed  question  of  construction  above  alluded  to,  viz., 
whether  the  Perkins  act  leaves  second-class  property  still 
subject  to  the  administrative  features  of  the  act  of  1888, 
respecting  the  mode  in  which  the  assessments  are  to  be  re- 
viewed, how  payment  of  the  taxes  is  to  be  enforced  and  the 
like;  or  whether  in  these  and  all  other  respects  the  Perkins 
act  takes  second-class  property  entirely  without  the  scope  of 
the  act  of  1888,  and  subjects  it  to  the  provisions  of  the  Gen- 
eral Tax  law  of  1903. 

Counsel  for  the  respondents  seem  prepared  to  concede  that 
if  the  Perkins  act  has  the  latter  effect,  it  is  for  this  reason 
special,  and,  therefore,  unconstitutional,  because  it  relates  to 
part  only  of  the  property  used  for  railroad  and  canal  pur- 
poses. Such  a  concession,  we  think,  is  unnecessary,  for,  as 
already  seen,  a  justification  of  the  classification  for  the  main 
purpose  of  the  act  at  the  same  time  justifies  the  separate  treat- 
ment of  the  two  classes  with  respect  to  all  matters  of  detail. 

Nor  are  we  prepared  to  concede  the  soundness  of  the  argu- 
ment of  the  same  learned  counsel  that  the  title  of  the  Perkins 
act  is  so  restrictive  as  to  prevent  its  provisions  from  having 
the  effect  of  subjecting  any  part  of  the  property  used  for  rail- 
road and  canal  purposes  to  the  operation  of  the  Tax  law  of 
1903.    The  suggestion  is  that  all  property  used  for  railroad 
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and  canal  purposes  was  taken  out  of  the  operation  of  the 
General  Tax  law  of  1866  (predecessor  of  the  revised  act  of 
1903)  by  the  acts  of  1884  and  1888,  so  that  after  their  enact- 
ment the  act  of  1866  had  no  relation  to  such  property;  that 
in  the  revision  of  the  General  Tax  law  in  1903  this  kind  of 
property  was  expressly  exempted  from  its  operation,  and  for 
this  reason  cannot  be  In-ought  within  it  except  by  a  supple- 
ment to  the  latter  act ;  that  the  Perkins  act  is,  by  its  title,  a 
supplement  to  the  act  of  1884  as  revised  in  1888,  and  its  title 
restricts  its  application  to  these  acts,  so  that  its  provisions 
cannot  extend  the  application  of  the  act  of  1903  to  property 
used  for  railroad  and  canal  purposes. 

It  is,  of  course,  entirely  established  that  under  our  con- 
stitutional provision  {art  4,  §  7,  ph  4)  that  "every  law 
shall  embrace  but  one  object,  and  that  shall  be  expressed  in 
the  title,"  the  title  of  a  statute  is  not  only  an  indication  of 
the  legislative  intent,  but  is  also  a  limitation  upon  the  enact- 
ing part  of  the  law.  Hendrtckson  v.  Fries,  16  Froowi  555, 
563.  But  among  the  numerous  reported  cases  in  which  our- 
courts  have  been  called  upon  to  recognize  and  apply  this  doc- 
trine, we  are  imaware  of  a  case  in  which  it  has  been  held  that 
an  act  which  is,  by  its  title,  a  supplement  to  a  former  act,  is 
limited  in  its  scope  to  provisions  that  are  consistent  with  the 
enacting  part  of  the  act  to  which  it  is  a  supplement.  On  the 
contrary,  acts  entitled  "supplements"  are  the  means  com- 
monly employed  by  our  legislature  to  modify  and  amend  pre- 
vious legislation. 

The  title  of  the  act  of  1884  is  "An  act  for  the  taxation  of 
railroad  and  canal  property."  The  title  of  the  act  of  1888  is 
"An  act  to  revise  and  amend  ^An  act  for  the  taxation  of  rail- 
road and  canal  property,'  approved  April  tenth,  one  thousand 
eight  hundred  and  eighty-four."  The  title  of  the  Perkins  act 
(Pamph.  L,  1906,  p.  571)  is  "A  further  supplement  to  an  act 
entitled  'An  act  to  revise  and  amend,'"  &c.  (repeating  the 
title  of  the  act  of  1888).  No  reason  occurs  to  us  why  this 
supplement  may  not  constitutionally  include  any  provision 
for  the  taxation  of  railroad  and  canal  property.  Supplements 
(if  constitutional)  are,  on  familiar  principles,  to  be  read  into 
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the  original  act,  and  become  in  eflfect  a  part  of  it,  and  it 
would  therefore  seem  that  the  "object"  of  a  supplement,  in 
the  constitutional  sense,  is  as  broad  as  the  object  expressed  in 
the  title  of  the  act  to  which  it  is  a  supplement.  We  find 
nothing  in  the  reported  cases  which,  when  properly  viewed, 
seems  to  hold  otherwise.  New  Brunswick  v.  Williamson,  15 
Vroom  165;  17  Id,  204;  Rahway  Savings  Institution  v. 
Rahway,  24  Id.  48;  Smith  v.  Howell,  31  Id,  384  (see  com- 
ment on  this  case  in  Allison  v.  Corker,  38  Id.  599,  &c.) ; 
Morris  &  Cummings  Dredging  Co.  v.  Jersey  City,  35  Id,  142 ; 
Jones  V.  Morristown,  37  Id,  488 ;  Walling  v.  Deckertotvn,  35 
Id,  203. 

And  as  to  the  act  of  1903,  its  title  is  "An  act  for  the  assess- 
ment and  collection  of  taxes."  There  is  nothing  in  this  to 
exclude  property  used  for  railroad  and  canal  purposes  from 
ihe  purview  of  the  act.  The  exclusion  arises  solely  from  the 
enacting  part  (Pamph.  L,  1903,  p,  396,  §  3,  If  8),  which  is, 
of  course,  amendable,  not  at  all  from  the  title. 

However,  the  disputed  question  about  the  scope  of  the  Per- 
kins act  is  too  important  to  be  decided  until  the  nec(\«sity 
arises,  and  we  therefore  leave  it  undecided. 

But  again,  it  is  urged  that  the  taxes  imposed  by  virtue  of 
the  supplements  of  1906  do  not  distribute  the  burden  of  taxa- 
tion uniformly  as  between  different  railroad  and  canal  com- 
panies, for  two  reasons.  First,  because  second-class  property 
must  bear  as  many  different  rates  of  tax  as  there  are  taxing 
district^;,  so  that  one  company  may  pay  a  higher  rate,  in  the 
average,  than  its  competitor  whose  second-class  property  lien 
in  different  taxing  districts.  But  local  rates  necessarily  d<*- 
pcnd  upon  local  condition^,  and  the  benefits  of  local  govern- 
ment presumably  vaiy  in  the  like  proportion.  Kailroad  and 
canal  companies  are  in  this  respect  now  placed  upon  the  same 
footing  with  other  taxpayers.  Secondly,  because  the  percent- 
age of  the  entire  property  of  each  company  that  is  within  the 
second  class  varies  as  between  different  companies.  It  is 
pointed  out  that  of  ih?.  property  of  the  Trenton  and  New 
Brunswick  Railroad  Company  substantially  all  is  "main 
stem,"  while  of  the  property  of  the  Long  Dock  Company 
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more  than  half  is  second-class  property.  If  this  is  a  valid 
objection,  then,  assuming  a  tax  law  levying  one  rate  upon 
each  horse  and  another  rate  upon  each  cow  were  in  other 
respects  valid,  it  would  be  rendered  non-uniform,  and  there- 
fore unconstitutional,  by  the  circumstance  that  one  man 
owned  more  horses  than  cows,  while  his  neighbor  owned  more 
cows  than  horses.  The  point  is  treated  in  the  extract  already 
quoted  from  the  opinion  of  Mr.  Justice  Scudder.  19  Vroom 
291. 

There  is  no  substance  in  either  of  these  points. 

The  laws  in  question  "operate  uniformly  upon  all  property 
of  the  class."  This  is  true  of  all  property  used  for  railroad 
or  canal  purposes,  with  respect  to  ever\-  rule  that  works  a  dis- 
crimination between  such  property  and  the  remaining  taxable 
property  in  the  state.  It  is  true  of  all  property  within  each 
of  the  two  subdivisions.  All  "main  stem"  and  "waterwa/^ 
property  is  treated  alike.  All  other  property  used  for  rail- 
road and  canal  purposes  is  treated  alike,  subject  only  to  dif- 
ferences arising  necessarily  from  differences  in  local  condi- 
tions and  government,  differences  which  likewise  affect  all 
land  taxation  according  to  the  location  of.  the  land. 

Upon  the  whole,  therefore,  we  entertain  no  doubt  that  the 
legislation  of  1906  prescribes  "uniform  rules"  for  taxation, 
within  the  constitutional  intendment. 

Is  the  third  of  our  constitutional  requirements — the  adop- 
tion of  the  standard  of  "true  value"— excluded  or  rendered 
impossible  of  attainment  by  the  necessary  operation  of  this 
legislation  ?  No  more  so,  we  think,  than  was  the  case  with 
the  previous  legislation  that  has  been  judicially  sustained. 

The  adoption  of  different  agencies  for  making  the  valua- 
tions, with  different  supervision  and  review,  certainly  does 
not  exclude  it,  for  all  agencies  and  tribunals  are  to  be  guided 
by  the  same  standard. 

Nor  does  the  circumstance  that,  in  such  cases  as  are  above 
instanced,  main  stem  and  second-class  property  constitute 
parts  of  an  indistinguishable  whole  render  it  impossible, 
either  from  the  legal  or  from  the  practical  standpoint,  for 
the  assessing  officers  to  arrive  at  a  true  valuation  of  the  re- 
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spective  portions  of  the  property  that  is  used  for  railroad 
purposes.  No  doubt  if  the  state  board  of  assessors  on  the  one 
hand  and  the  local  assessors  on  the  other  hand  were  to  value 
main  stem  and  second-class  property,  respectively,  without 
Laving  regard  to  the  environment  of  the  property,  absurd 
rt»sults  would  follow.  The  law,  as  we  take  it,  contemplates 
no  such  thing.  As  remarked  by  the  Chancellor  in  the  case  so 
often  cited  (19  Vroom,  at  p.  278) :  "To  do  justice  to  the 
companies,  and  in  common  fairness,  not  only  must  the  main 
stem  of  a  railroad  and  the  waterway  of  a  canal  be  each  valued 
and  taxed  as  a  unit,  but  the  other  property  used  in  connection 
therewith  and  for  the  same  purposes  must  also  be  valued  and 
taxed  with  reference  to  such  use.  To  make  a  just  valuation 
thereof,  property  used  for  railroad  or  canal  purposes  must  be 
estimated  with  regard  to  its  value  for  such  purposes.  For 
example,  the  true  value  for  purposes  of  taxation  of  railroad 
cuts  and  embankments  and  canal  locks  is  not  their  cost,  but 
what  they  are  worth  in  connection  with  the  works  of  which 
they  form  part.''  Clearly  it  is  the  duty  of  the  state  board  to 
value  main  stem  with  reference  to  the  adjacent  property  in 
connection  with  which  it  is  used,  and  it  is  the  duty  of  the 
local  assessors  to  have'  in  view  the  main  stem  when  valuing 
the  adjacent  property.  Although  the  problem  is  no  doubt 
more  diflBcult,  it  is  essentially  the  same  problem  that  con- 
fronts every  local  tax  assessor  when  he  comes  to  assess  a  por- 
tion of  a  lot,  or  of  a  farm,  or  of  a  house,  of  which  the  remain- 
ing portion  lies  in  an  adjacent  taxing  district.  Indeed,  any 
person,  on  properly  valuing  any  specific  parcel  of  land,  must 
value  it  in  connection  with  its  environment.  If  it  be  a  city 
lot  he  values  it  as  a  part  of  a  city,  and  not  merely  as  so  much 
soil,  so  much  clay,  so  much  rock,  &c. 

Nor  is  the  problem  of  valuing  the  roadbed  separately  from 
the  superincumbent  structure,  and  the  structure  separately 
from  the  roadbed,  either  novel  or  insoluble.  It  is  a  common 
and  most  usual  practice  for  real  estate  experts,  in  computing 
the  valuation  of  improved  real  estate  o^any  kind,  to  estimate 
separately,  first  the  land  as  it  would  be  worth  if  vacant,  and 
then  the  buildings  and  other  improvements,  and  to  combine 
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these  estimates  in  order  to  arrive  at  the  value  of  the  whole. 
Such  a  separate  valuation  is  contemplated  by  our  General 
Tax  law.  Pamph.  L,  1903,  p.  395,  §  3,  If  4;  Pamph.  L.  1903, 
p.  398,  §  7;  Pamph.  L.  1906,  p.  273.  The  whole  business 
of  insuring  buildings  against  fire  is  based  upon  a  valuation  of 
them  separate  from  the  land.  Litigations  concerning  the 
ownership  of  fixtures  upon  land  frequently  require  their  sepa- 
rate valuation  while  still  in  situ.  Instance  the  Mechanics' 
Lien  law.  Pamph.  L.  1898,  p.  540,  §  7.  The  Railroad  Tax 
laws  of  1884  and  1888,  in  section  3,  as  plainly  required  the 
valuation  of  structures  separately  from  the  laud,  and  vice 
versa,  as  do  the  supplements  of  1906,  or  any  of  them.  And  in 
19  Vroom  (at  p.  292)  Mr.  Justice  Scudder  said:  "The  ob- 
jection that  the  property  of  railroads  by  this  law  is  not 
assessed  according  to  its  true  value,  because  it  can  only  be 
truly  valued  as  an  entirety,  and  not  in  parcels,  as  provided 
for  in  the  act,  is  not  well  taken.  The  method  of  determining 
the  true  value  of  property  must  be  left  to  the  discretion  of 
the  legislature.  If  this  value  is  fixed  as  the  basis  of  taxation, 
the  methods  and  the  agencies  to  be  used  to  ascertain  it  belong 
to  the  legislative,  and  not  to  the  judicial,  province."  To  the 
like  objection,  when  raised  in  a  later  case,  Chief  Justice 
Beasley  said:  "This  system  of  disjunctive  valuations  lies  at 
the  basis  of  this  act.  It  could  not  be  executed  on  any  other 
plan.  Consequently,  when  the  act  was  vindicated  on  consti- 
tutional grounds  the  system  thus  essential  to  it  was  likewise 
vindicated."  Cendral  Railroad  Co.  v.  State  Board  of  As- 
sessors, 20  Vroom  1,  7. 

There  is  nothing,  therefore,  in  the  legislation  before  us  that 
excludes — ^nothing,  indeed,  to  interfere  with — the  standard  of 
"true  value." 

Having  settled  the  questions  thus  far  discussed,  by  show- 
ing that  the  laws  under  consideration  do  not  deprive  the  tax- 
payer of  his  property  without  due  process  of  law,  and  that 
they  comply  with  the  mandate  of  our  own  constitution  re- 
specting the  assessmei^t  of  property  for  taxes,  it  follows  that 
they  do  not  deny  to  the  prosecutors  or  any  person  "the  equal 
protection  of  the  laws."    The  ^law,"  to  whose  equal  protec- 
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tion  they  are  entitled,  is  that  very  provision  of  our  constitu- 
tion which  requires  that  "property  shall  be  assessed  for  taxes 
under  general  laws  and  by  uniform  rules,  according  to  its 
true  value."  But  the  operation  of  this  provision  is  of  neces- 
sity subject  to  the  right  and  power  of  the  legislature  to  rea- 
sonably classify  property  for  purposes  of  taxation.  And  the 
United  States  Supreme  Court  holds  the  same  view  declared 
by  our  own  court  of  last  resort,  that  rules  which  pertain  imi- 
formly  to  property  rationally  set  apart  in  a  class,  irrespective 
of  the  ownership  of  such  property,  satisfy  such  a  constitu- 
tional provision. 

In  Kentucky  Railroad  Tax  Cases,  115  U.  S,  321  (at  p. 
337),  Mr.  Justice  Matthews  said:  "The  rule  of  equality,  in 
respect  to  the  subject,  only  requires  the  same  means  and 
methods  to  be  applied  impartially  to  all  the  constituents  of 
each  class,  so  that  the  law  shall  operate  equally  and  uniformly 
upon  all  persons  in  similar  circumstances."  And  again,  re- 
ferring to  the  criticism  that  different  modes  of  valuation  and 
different  procedure  on  appeal,  existed  as  between  railroad 
property  and  ordinary  real  estate,  he  said  (at  p,  338)  :  "We 
have  already  decided  that  the  mode  of  valuing  railroad  prop- 
erty for  taxation  xmder  this  statute  is  due  process  of  law. 
That  being  so,  the  provision  securing  the  equal  protection  of 
the  law  does  not  require  in  any  case  an  appeal,  although  it 
may  be  allowed  in  respect  to  other  persons  differently  situ- 
ated. This  was  expressly  decided  by  this  court  in  the  case  of 
Missouri  v.  Lewis,  101  U.  8.  22,  30.  It  was  there  said  by  Mr. 
Justice  Bradley,  delivering  the  opinion  of  the  court  and 
speaking  to  this  point,  that  The  last  restriction,  as  to  the 
equal  protection  of  the  laws,  is  not  violated  by  any  diversity 
in  the  jurisdiction  of  the  several  courts  as  to  subject-matter, 
amount  or  finality  of  decision,  if  all  persons  within  the  terri- 
torial limits  of  their  respective  jurisdictions  have  an  equal 
right,  in  like  cases  and  under  like  circumstances,  to  resort  to 
them  for  redress.'  The  right  to  classify  railroad  property  as 
a  separate  class  for  purposes  of  taxation  grows  out  of  the 
inherent  nature  of  the  property  and  the  discretion  vested  by 
the  constitution  of  the  state  in  its  legislature,  -and  necessarily 
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involves  the  right,  on  its  part,  to  devise  and  carry  into  eflfect 
a  distinct  scheme  with  different  tribunals  in  the  proceeding 
to  value  it.  If  such  a  scheme  is  due  process  of  law,  the  details 
in  which  it  differs  from  the  mode  of  valuing  other  descrip- 
tions and  classes  of  property  cannot  be  considered  as  a  denial 
of  the  equal  protection  of  the  laws." 

In  Pittsburg,  i&c,.  Railway  Go.  v.  Backus,  164  U.  S.  421 
(at  p.  427),  Mr.  Justice  Brewer  said:  "Equally  fallacious  is 
the  contention  that,  because  to  the  ordinary  taxpayer  there  is 
allowed  uot  merely  one  hearing  before  the  county  oflScials,  but 
also  a  right  of  appeal  with  a  second  hearing  before  the  state 
board,  while  only  the  one  hearing  before  the  latter  board  is 
given  to  railroad  companies  in  respect  to  their  property, 
therefore  the  latter  are  denied  the  equal  protection  of  the  laws. 
If  a  single  hearing  is  not  due  process,  doubling  it  will  not 
make  it  so,  and  the  power  of  a  state  to  make  classifications  in 
judicial  or  administrative  proceedings  carries  with  it  the  right 
to  make  such  a  classification  as  will  give  to  parties  belonging 
to  one  class  two  hearings  before  their  rights  are  finally  de- 
termined, and  to  parties  belonging  to  a  different  class  only  a 
single  hearing." 

Winona  and  St.  Peter  Land  Co.  v.  Minnesota,  159  U.  S, 
526,  is  a  strong  authority  upon  the  point  now  under  considera- 
tion, for  the  reason  that  the  state  law  there  under  review 
based  a  classification  of  property  for  purposes  of  taxation 
upon  the  mere  circumstance  that  it  had  been  omitted  from 
the  tax-roll  in  some  preceding  year  or  years,  and  the  law 
established  a  different  procedure  with  respect  to  this  class  of 
property  from  that  which  obtained  respecting  property  in 
general.  At  p.  538  Mr.  Justice  Brewer  said :  ^TVith  respect 
to  the  next  inquiry,  it  is  true  there  is  a  difference  in  the  mode 
of  assessment.  ♦  *  ♦  in  the  one  case  there  is  an  assess- 
ment by  one  oflScer  with  a  right  to  review  his  action;  in  the 
other  there  is  an  assessment  by  a  different  officer,  and  no  pro- 
vision for  a  review  except  as  the  matter  comes  before  the  court 
in  the  proceedings  for  the  collection  of  taxes.  But  there  is 
nothing  in  this  difference  to  affect  the  constitutional  rights  of 
a  party.     The -le^slature  may  authorize  different  modes  of 
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assesement  for  different  properties,  provided  the  rule  of  as- 
sessment is  the  same.'*  Citing  the  cases  from  116  U.  8.  and 
145  Id.,  above  mentioned. 

See,  also,  BelVs  Oap  Railroad  Co,  v.  Pennsylvania,  134  U. 
8.  232,  237,  238;  Home  Insurance  Co.  v.  New  York,  Id. 
594,  606;  Pacific  Express  Co.  v.  8eibert,  142  Id.  339,  361; 
Adams  Express  Co.  v.  Ohio,  166  Id.  194,  228 ;  8.  C.  on  re- 
hearing, 166  Id.  185. 

Weyerhaueser  v.  Minnesota,  176  U.  8.  650,  sustained  a 
statute  which  authorized  the  governor  of  the  state  to  appoint 
a  board  to  revalue  and  reassess  property  that  had  been  grossly 
undervalued  by  the  assessors  for  any  county.  Winona  and  8t. 
Peter  Land  Co.  v.  Minnesota,  159  Id.  526,  was  relied  upon 
and  followed,  Mr.  Justice  McKenna  (176  Id.,  at  p.  557), 
reiterating  the  declaration  that  there  was  nothing  in  the  dif- 
ference in  the  manner  of  assessment,  and  the  successive  oppor- 
timities  for  review  given  to  the  property  owner  in  the 'one 
case  and  not  in  the  other,  to  affect  the  constitutional  rights  of 
a  party,  and  that  the  legislature  may  authorize  different  modes 
of  assessment  for  different  properties,  providing  the  rule  of 
assessment  is  the  same. 

The  taxes  under  review  should  be  affirmed,  with  costs. 


TUCKERTON      RAILROAD      COMPANY,      PROSECUTOR,      v. 
STATE    BOARD    OF   ASSESSORS. 

Argued  February  21,  1007— Decided  June  10,  1907. 

Section  5  of  the  act  of  March  29th,  1905,  entitled  "An  act  to  abolish 
the  state  board  of  taxation,  and  to  create  in  lieu  thereof  a  board 
for  equalization,  revision,  review  and  enforcement  of  tax  assess- 
ments" (Pamph.  L.  1905,  p.  126),  does  not  give  jurisdiction  to 
the  state  board  of  equalization,  established  by  this  act,  to  review 
the  action  of  the  state  board  of  assessors  respecting  the  valuation 
of  franchises  and  property  used  for  railroad  and  canal  purposes. 


On  certiorari. 
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Before  Justices  Fort,  Hendriokson  and  Pitney. 
For  the  prosecutor,  Herbert  A.  Drake. 
For  the  respondents,  Robert  H.  McCarter,  attorney-general. 

The  opinion  of  the  court  was  delivered  by 

Pitney,  J.  Under  the  revised  "Act  for  the  taxation  of 
railroad  and  canal  property^^  (Pamph,  L.  1888,  p.  269 ;  Gen. 
Stat.,  p.  3324,  pi.  212)  and  its  recent  supplements  (Pamph. 
L.  1905,  p.  189;  Pamph.  L.  1906,  pp.  121,  220,  571),  the 
state  board  of  assessors,  on  November  1st,  1906,  valued  and 
assessed  the  main  stem  and  franchise  of  the  prosecutor  at  the 
sum  of  $205,700,  and  its  tangible  personal  property  at  the 
sum  of  $20,170.  Afterwards,  on  complaint  of  the  prosecutor, 
the  board  reviewed  its  assessment  upon  the  main  stem  and 
franchise,  and  reduced  the  same  to  $180,000.  To  this  amount 
was  added  the  valuation  of  the  tangible  personal  property, 
and  upon  the  aggregate  valuation  a  tax  was  levied  at  the 
average  rate  of  taxation  as  prescribed  by  chapter  82  of  the 
laws  of  1906.    Pamph.  L.,  p.  121. 

To  review  this  tax  the  present  writ  of  certiorari  was  al- 
lowed under  section  13  of  the  act  of  1888  above  referred  to. 
Gen  Stat.,  p.  3328.  This  section  proscribes  that  if  any  com- 
pany or  person  assessed,  or  if  the  attorney-general  on  behalf 
of  the  state,  or  if  the  authorities  of  any  taxing  district,  shall 
desire  to  contest  the  validity  or  amount  of  any  tax  levied  upon 
property  under  the  provisions  of  the  act,  such  contest  shall 
be  made  by  certiorari,  and  that  upon  such  writ  relief  may  l)e 
had  as  well  in  cases  where  it  is  claimed  that  the  amount  of 
tax  is  excessive  or  insufficient  as  in  cases  where  it  is  claimed 
that  the  principle  upon  which  the  assessment  is  made  is 
erroneous. 

Upon  the  argument  here  the  learned  attorney-general  con- 
tends that  this  procedure  by  certiorari  is  in  effect  dispensed 
with  by  the  force  of  chapter  67  of  the  laws  of  1905.  Pamph. 
L.,  p.  123.  This  act  is  entitled  "An  act  to  abolish  the  state 
board  of  taxation  and  to  create  in  lieu  thereof  a  board  for 
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equalization,  revision,  review  and  enforcement  of  tax  assess- 
ments." The  state  board  of  taxation  thus  displaced  was  origi- 
nally established  by  the  act  of  March  19th,  1891.  Pamph. 
L.,  p.  189 ;  Gen,  Stat,  p.  3344.  Prior  to  the  enactment  of 
chapter  67  of  the  laws  of  1905  its  powers  and  duties  were 
defined  by  the  revised  "Act  for  the  assessment  and  collection 
of  taxes."  Pamph.  L.  1903,  p.  394;  Pamph.  L.  1903,  p,  415, 
§  32,  &c.  By  section  34  of  the  latter  act  it  was  provided  that 
where  complaint  was  made  to  said  board,  on  or  before  the 
1st  day  of  April  following  the  assessment,  by  any  person  or 
corporation  aggrieved  by  the  assessment  of  property,  the 
board  should  have  power  to  review  and  correct  the  action  of 
the  local  assessors  or  other  taxing  officers,  and  of  all  boards 
of  tax  review,  by  reducing  or  increasing  such  assessment,  if 
the  tax  had  not  been  paid,  &c. 

But  manifestly  this  procedure  applied  only  to  taxes  levied 
under  the  General  Tax  act,  of  which  this  section  was  a  part, 
and  by  section  3,  paragraph  8,  of  the  same  act  there  were 
exempted  from  taxation  under  its  provisions  "all  offices  and 
fi*anehises,  and  all  property  used  for  railroad  and  canal  pur- 
poses, the  taxation  of  which  is  provided  for  by  any  other  law 
of  this  state."  At  this  time,  and  ever  since  the  year  1884,  the 
taxation  of  railroad  and  canal  franchises,  and  of  property 
us6d  for  railroad  and  canal  purposef^,  was  subjected  to  the 
jurisdiction  of  the  state  board  of  assessors  by  the  "Act  for  the 
taxation  of  railroad  and  canal  property." 

By  chapter  67  of  the  laws  of  1905  the  personnel  of  the 
state  board  of  equalization,  &c.,  was  changed,  and  their 
powers  to  some  extent  modified.  By  section  5  of  this  act 
(which  may  be  deemed  to  have  taken  the  place  of  section  34 
of  the  General  Tax  law  of  1903)  it  was  provided  that  where 
complaint  shall  be  made  to  said  board  on  or  before  the  Ist 
day  of  April  following  the  assessment  of  property  of  any 
kind,  whether  belonging  to  individuals,  corporations,  rail- 
roads or  canals,  said  board  shall  have  power  to  review  and 
correct  the  action  of  the  local  assessors  or  other  taxing  officers, 
and  of  all  boards  of  tax  review,  by  reducing  or  increasing 
such  assessment,  &c. 
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The  argument  is  that  the  mention  here  of  "property  of  any 
kind,  whether  belonging  to  individuals,  corporations,  rail- 
roads or  canals,"  indicates  a  legislative  purpose  to  extend  the 
jurisdiction  of  the  state  board  of  equalization,  and  to  make  it 
apply  to  property  other  than  such  as  is  taxable  under  the 
General  Tax  act  of  1903.  With  thU  view  we  are  unable  to 
agree.  It  seems  that  section  5  of  chapter  67  of  the  laws  of 
1905  does  no  more  than  to  clearly  express  what  was  implied 
in  section  34  of  the  Tax  law  of  1903,  viz.,  that  an  assessment 
of  taxes  upon  property  of  any  kind,  and  by  whomsoever 
owned,  was  subject  to  a  review  by  the  state  board  of  taxation, 
so  long  as  the  property  was  subject  to  taxation  Tinder  the 
general  act.  Irrespective  of  the  kind  of  property,  and  irre- 
spective of  its  ownership,  whether  belonging  to  individuals  or 
to  railroad  or  canal  corporations,  property  was  subject  to 
taxation  under  that  act  unless  it  was  used  for  railroad  and 
canal  purposes. 

In  our  opinion,  section  5  of  Pamph.  L.  1905,  p,  126,  does 
not  give  jurisdiction  to  the  state  board  of  equalization  to 
review  the  action  of  the  state  board  of  assessors  respecting  the 
taxation  of  franchises  and  property  used  for  railroad  and 
canal  purposes,  and  this  principally  for  the  following  reasons: 

First,  Under  the  view  expressed  by  this  court  in  Passaic 
Water  Co.  v.  Paterson,  27  Vroom  471,  the  language  of  the 
enactment  suggests  that  it  was  designed  to  reach  only  those 
>pecies  of  property  that  are  usually  owned  both  by  individuals 
and  by  corporations,  and  not  that  other  species  known  as 
franchises,  which  are  owned  by  corporations  almost  exclu- 
sively. 

Secondly.  The  revisory  power  of  the  state  board  of  equali- 
zation is  "to  review  and  correct  the  action  of  the  local 
a^isessors  or  other  taxing  officers,  and  of  all  boards  of  tax 
review.'^  In  our  opinion,  the  "other  taxing  officers"  here 
referred  to  are  other  local  taxing  officers,  and  the  "boards  of 
tax  review"  are  boards  tliat  exercise  an  appellate  review  of 
local  assessors  and  other  local  taxing  officers.  By  the  "Act 
for  the  taxation  of  railroad  and  canal  propert/^  (Gen.  Stat, 
p,  3328,  pi.  223)  the  state  board  of  assessors  is  required  to 
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review  its  own  assessments  upon  the  complaint  of  any  com- 
pany or  person  aggrieved,  or  of  the  attorney-general,  or  any 
member  of  the  board  on  behalf  of  the  state.  But  this  is  a 
mera  revision,  and  not  an  appellate  review.  The  only  appeal 
provided  for  by  that  act  from  the  action  of  the  state  board 
of  assessors  is  the  review  by  this  court  on  certiorari  under 
section  13.  We  therefore  do  not  think  the  state  board  of 
assessors  is  a  "board  of  tax  review^'  within  the  meaning  of 
section  5  of  the  act  of  1905. 

And  thirdly.  The  legislative  policy  for  years  has  been  to 
subject  railroad  and  canal  franchises,  and  property  used  for 
railroad  and  canal  purposes,  to  one  scheme  of  taxation,  under 
one  bureau  of  the  state  government,  and  property  not  so  used 
to  another  scheme  of  taxation,  under  local  oflScers,  subject  to 
a  review  by  another  bureau  of  the  state  government.  It  would 
require  clear  language  to  show  a  legislative  intent  to  subject 
the  action  of  one  of  these  state  bureaus  to  the  review  of 
anotlier  and  co-ordinate  state  bureau.  We  find  no  such  intent 
manifested  in  the  section  in  question.  Full  force  and  effect 
may  be  given  to  all  its  language  by  confining  the  review  to 
8uch  tax  assessments  as  are  to  be  made  under  the  General  Tax 
law  of  1903. 

This  brings  us  to  the  merits.  The  Tuckerton  railroad  is 
about  twenty-nine  miles  long,  is  subject  to  mortgage  bonds 
for  nearly  $100,000,  and  has  about  $445,000  of  preferred 
stock  and  about  $105,000  of  common  stock  issued  and  out- 
standing. Its  gross  earnings  for  the  year  ending  December 
31st,  1905,  were  about  $59,000.  For  the  year  1903  they  were 
about  $64,000,  and  for  the  year  1904  about  $61,000.  It  is 
argued  that  while  normally  a  railroad  should  have  net  earn- 
ings equivalent  to  at  least  thirty-five  per  cent,  of  its  gross 
earnings,  yet  the  circumstances  of  this  railroad  are  excep- 
tional, and  that  its  net  earnings  are  practically  only  about 
$6,000  per  annum.  But  an  examination  of  the  official  reports 
of  the  company  for  several  years  past,  which  are  introduced 
in  evidence  in  its  behalf,  shows  that  the  actual  net  earnings 
have  been  and  are  greater  than  are  indicated  by  these  reports ; 
that  considerable  amounts  out  of  the  gross  earnings  have  been 
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annually  devoted  to  the  betterment  of  the  property  in  the 
rehabilitation  of  its  roadbed  by  taking  out  old  rails  and  put- 
ting in  new  high-class  steel  rails,  &c.  The  charging  of 
these  betterments  to  earnings  has  reduced  the  apparent  net 
earnings  for  the  time.  Without  intending  to  concede  that 
the  net  earnings  of  the  company  are  the  sole  criterion  for 
estimating  the  value  of  its  franchise  and  main  stem,  we  con- 
tent oui-selves  with  saying  that  the  fact  just  mentioned  de- 
prives the  argument  of  counsel  for  the  prosecutor,  drawn 
from  the  item  of  "net  earnings,"  of  much  if  not  all  of  its 
force. 

The  state  board  of  assessors  valued  the  main  stem  and 
franchise  at  $180,000.  The  prosecutor  claims  that  their  true 
value  is  no  more  than  $130,000.  A  review  of  the  evidence 
convinces  us  that  the  finding  of  the  state  board  was  reason- 
able, and  not  based  upon  any  wrong  principle. 

The  tax  under  review  should  therefore  be  affirmed,  with 
costs. 


IIARHY  B.  BROCKHURST,  PROSECUTOR,  v.  JOHN  C. 
KAISER,  SHERIFF,  RESPONDENT. 

Argued  Februai-y  19,  1907— Decided  June  10,  1907. 

The  act  of  February  21st,  1905,  respecting  sheriffs  in  counties  of  the 
first  class  {Pamph,  L.  1905,  p.  19,  §  3),  authorises  the  sheriff  to 
exact  payment  in  advance  only  for  the  services  actually  required 
to  be  performed  by  him.  So  much  of  the  section  as  authorizes 
sheriffs  to  receive  deposits  of  money  in  advance  in  excess  of  the 
fees  actually  demandable  is  intended  merely  for  the  convenience 
of  the  parties,  and  it  is  optional  with  suitors  and  their  attorneys 
whether  such  deposit  shall  be  made. 


On  certiorari  to  Hudson  Common  Pleas. 

Before  Justices  Fort,  Hendriokson  and  Pitney. 
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For  the  prosecutor,  Adolf  L,  Engelkc, 
For  the  respondent,  Marshall  Van  Winkle. 

The  opinion  of  the  court  was  delivered  by 

Pitney,  J.  This  writ  brings  under  review  an  order  made 
by  the  Court  of  Common  Pleas  denying  an  application  to 
that  court  for  amercement  of  the  sheriff. 

By  section  22  of  the  act  concerning  sheriffs  {Oen,  Stat., 
p.  3114)  it  is  enacted  that  if  any  sheriff  shall  neglect  or  refuse 
to  execute  any  wiit  of  execution  to  him  directed  and  which 
shall  come  to  his  hands,  he  shall  be  amerced  in  the  value  of 
the  debt  or  damages  and  costs  to  and  for  the  use  of  the 
plaintiff,  provided  that  ten  days'  notice  in  writing  shall  be 
given  to  the  sheriff  by  the  plaintiff  before  any  motion  shall  be 
made  for  such  amercement. 

By  way  of  return  to  the  writ  of  certiorari  herein  the  Court 
of  Common  Pleas  has  sent  up  the  order  denying  the  appli- 
cation for  amercement,  together  with  the  notice  of  the  motion, 
the  testimony  taken  before  the  Common  Pleas  and  the  find- 
ings of  fact  by  that  court. 

It  appears  that  on  August  21st,  1906,  there  was  placed  in 
the  hands  of  the  sheriff  a  writ  of  execution  issued  by  the 
Court  of  Common  Pleas  against  the  goods  and  chattels  and 
also  the  lands  of  one  Stevens,  founded  upon  a  judgment 
recovered  by  Brockhurst  against  Stevens ;  that  upon  the  same 
day  the  sheriff  levied  upon  certain  goods  and  chattels  belong- 
ing to  the  defendant;  that  two  days  later  Brockhurst  ordered 
the  sheriff  to  proceed  with  the  sale  of  these  goods,  and  there- 
upon the  sheriff  requested  Brockhurst  to  deposit  with  the 
sheriff's  oflBce  the  sum  of  $50  to  be  used  in  the  payment  of 
the  fees  of  the  sheriff  as  they  accrued  on  the  sale  under  the 
execution;  that  Brockhurst  refused  to  make  this  deposit,  but 
offered  to  pay  to  the  sheriff  in  advance  the  legal  fees  to  which 
he  was  entitled  by  statute,  and  requested  the  sheriff  to  inform 
him  as  to  the  amount  of  the  legal  fees  for  such  sale  so  that 
he  might  pay  the  same;  that  the  sheriff  refused  to  inform 
the  plaintiff  as  to  the  amount  of  such  fees  and  demanded  a 
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deposit  of  $50  before  he  would  proceed  with  the  execution, 
saying  that  he  did  not  know  the  exact  amount  to  which  he 
would  be  entitled  on  a  sale,  and  therefore  could  not  give  to 
the  plaintiff  the  information  he  sought;  the  sheriflE  also  said 
that  it  was  the  custom  of  his  oflBce  to  demand  and  receive  $50 
on  all  executions  as  a  deposit  to  be  used  to  pay  the  sheriflFs 
legal  fees  as  they  accrued,  and  that  he  refused  to  proceed 
under  any  execution  until  the  deposit  of  $50  was  made  with 
his  oflfice.  Brockhurst  on  several  occasions  endeavored  to  have 
the  sheriff  proceed  with  the  execution,  and  also  to  be  informed 
as  to  what  the  sheriff's  actual  fees  were,  but  without  success. 
Being  unsuccessful  in  obtaining  a  sale  under  his  execution 
without  making  the  required  deposit  of  $50,  and  being  unable 
to  ascertain  the  actual  fees  to  which  the  sheriff  was  entitled 
for  a  sale  of  the  goods,  Brockhurst  gave  notice  of  his  motion 
for  amercement. 

These  are  the  findings  of  the  judge  of  the  Court  of  Common 
Pleas,  based  upon  the  evidence  that  was  taken  before  him 
upon  the  hearing  of  the  motion.  A  further  finding  is  that 
the  sheriff  had  caused  a  printed  circular  to  be  sent  to  all  the 
lawyers  in  his  county  apprising  them  of  the  custom  of  his 
office  to  demand  and  receive  $50  upon  each  execution,  and 
that  the  plaintiff  had  received  one  of  these  circulars,  which 
stated  that  the  deposit  was  to  be  used  in  paying  for  printing. 

The  sheriff's  levy  in  the  present  case  included  no  real  estate, 
but  only  personal  property  consisting  of  one  truck,  one  team 
of  heavy  horses  and  one  set  of  double  harness. 

The  court  below  denied  the  application  for  amercement  on 
the  ground  that  a  recent  act  of  the  legislature  respecting 
sheriffs  in  counties  of  the  first  class  (Pamph,  L,  1905,  p,  18, 
§  3)  gives  to  the  sheriff  the  right  to  exact  such  sum  by  way  of 
deposit  as  to  him  seems  reasonable,  and  that  the  sheriff  is  the 
best  judge  as  to  what  is  reasonable  in  such  matters. 

On  the  argument  before  this  court  the  learned  counsel  for 
the  sheriff  sought  to  justify  the  denial  of  the  application  in 
part  upon  the  ground  that  the  notice  given  in  the  court 
below  was  defective  because  based  solely  upon  the  sheriff's 
refusal  and  neglect  to  advertise  the  goods  and  chattels  in 
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question  for  sale.  It  is  argued  that  the  statute  {Oen.  8 tat., 
p.  3114,  §  22)  contains  no  authority  for  amercement  because 
of  a  mere  failure  to  adyertise;  that  before  amercement  can 
take  place  it  must  appear  that  the  sheriff  failed  to  completely 
execute  the  writ.  In  Stryker  v.  Merseles,  4  Zab.  542,  this 
court  held  that  it  is  not  sufficient  in  a  notice  to  a  sheriff  of  a 
motion  for  amercement  to  assign  as  a  ground  the  mere  non- 
execution  of  a  writ  of  execution,  and  that  the  notice  must 
assign  neglect  or  refusal  to  execute  it  as  the  ground.  In 
Ritter  v.  Merseles,  Id,  627,  it  was  held  that  the  notice  of 
amercement  must  state  specifically  a  legal  ground  of  amerce- 
ment with  the  same  certainty,  though  not  with  the  same  for- 
mality as  would  be  required  in  a  declaration,  and  that  a  notice 
"for  not  having  returned  said  execution  according  to  law,  and 
for  neglect  of  duty  in  relation  to  said  execution,"  is  insuffi- 
cient; that  the  duty  neglected  must  be  specified.  In  Water- 
man  v.  Merrill,  4  Vroom  378,  it  was  again  held  that  the  mere 
non-return  of  the  writ  is  not  sufficient  to  warrant  amercement ; 
and  in  this  case,  as  well  as  in  the  Stryker  case  just  cited,  it 
was  held  that  the  sheriff  will  not  be  amerced  if  the  plaintiff 
has  by  his  own  interference  prevented  him  from  discharging 
his  duties.  In  the  case  before  us  it  is  argued  that  the  evidence 
taken  in  the  court  below  shows  that  Brockhursfs  instruction 
to  the  sheriff  was  merely  to  advertise  the  goods  and  not  to  pro- 
ceed to  a  sale.  In  our  judgment  the  evidence  distinctly  nega- 
tives this,  and  shows,  on  the  contrary,  that  the  instructions 
were  to  advertise  and  also  to  sell  the  goods,  and  that  there 
was  no  instruction  to  defer  or  '^old  up''  the  sale  in  any  way. 

But,  as  we  conceive,  we  are  no  further  concerned  with  the 
evidence  than  to  inquire  whether  it  furnishes  legitimate  sup- 
port for  the  findings  of  the  Court  of  Common  Pleas  upon  the 
questions  of  fact.  There  is  an  express  finding  that  the  plaint- 
iff in  execution  ordered  the  sheriff  to  proceed  with  the  sale  of 
the  goods  in  question,  and  we  think  this  finding  is  fully  justi- 
fied by  the  evidence. 

The  Court  of  Common  Pleas  did  not  at  all  brtse  its  refusal 
of  amercement  upon  the  groimd  that  the  notice  did  not  suffi- 
ciently specify  the  basis  of  the  application.     It  would  seem, 
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indeed,  that  since  the  statute  requires  amercement  if  the 
sheriff  neglect  or  refuse  to  execute  a  writ  of  execution,  and 
since  a  sale  of  the  goods  levied  upon  is  an  essential  part  of 
the  execution  of  the  writ,  and  since  by  statute  {Oen.  Stat.,  p. 
1420,  §  31)  no  sale  of  goods  under  execution  may  be  made 
without  previous  notice  or  advertisement,  a  refusal  and  neglect 
to  advertise  the  goods  is  necessarily  a  refusal  and  neglect  to 
execute  the  writ;  so  that  the  notice  in  this  respect  seems  to 
be  entirely  clear  and  specific  and  to  comply  both  with  the 
letter  and  spirit  of  section  22  of  the  act  concerning  sheriffs. 
Gen.  Stat,  p.  3114. 

But,  irrespective  of  the  form  of  the  notice,  the  Court  of 
Common  Pleas  went  into  the  w:hole  question  upon  its  merits, 
and  notwithstanding  that  the  court  found  facts  importing  a 
neglect  or  refusal  to  execute  the  writ  of  execution,  it  denied 
the  application  for  amercement  on  the  ground  that  the  sheriff 
was  justified  in  his  refusal  because  the  plaintiff  in  execution 
had  refused  to  comply  with  a  condition  precedent  lawfully  and 
reasonably  imposed  by  the  sheriff.  If  objection  had  been 
made  below  to  the  form  of  the  notice,  it  might,  of  course,  have 
been  amended.  We  think  the  case  must  now  be  determined 
upon  its  merits. 

The  statute  relied  upon  to  justify  the  demand  for  a  deposit 
of  $50  (Pamph.  L.  1905,  p.  18,  §  3)  reads  as  follows:  'The 
said  sheriffs  shall  be  personally  liable  to  their  respective  coun- 
ties for  the  payment  of  all  such  fees  and  costs,  and  for  their 
own  protection  it  shall  be  lawful  for  them  to  exact  the  pay- 
ment of  such  fees  and  costs  before  receiving,  filing  or  entering 
any  paper  or  executing  a  writ,  process,  order  or  mandate,  or 
performing  any  other  services  in  said  oflSces  for  which  costs, 
fees  or  compensation  is  allowed  by  law ;  and  for  convenience 
it  shall  be  lawful  for  the  said  sheriffs  to  receive  from  suitors 
and  their  attorneys  reasonable  deposits  of  money  in  advance 
to  answer  such  fees  and  costs,  rendering  an  account  therefor 
to  the  person  making  such  deposit  at  least  once  in  four 
months.'^ 

In  our  opinion  this  section  permits  the  sheriff  to  exact 
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payment  in  advance  only  for  the  services  actually  required  to 
be  performed  in  the  execution  of  the  writ.  These  fees  were 
sufficiently  tendered  by  the  prosecutor  herein,  or  at  least  the 
tender  was  dispensed  with  by  the  refusal  of  the  sheriff  to 
state  the  amount  of  his  fees.  The  latter  part  of  the  section, 
authorizing  sheriffs  to  receive  deposits  of  money  in  advance 
to  an  amount  in  excess  of  the  fees  actually  demandable,  is 
intended  merely  for  the  convenience  of  the  parties,  and  it  is 
optional  with  suitors  and  their  attorneys  whether  such  de- 
posit shall  be  made. 

In  our  opinion,  therefore,  the  Court  of  Common  Pleas  erred 
in  den3ring  the  application  for  amercement  on  the  ground 
relied  upon. 

The  order  under  review  should  be  reversed  and  an  order 
made  amercing  the  sheriff,  with  costs. 


MARIA  HUGHES,  RELATRIX,  v.  NORTH  CLINTON  BAPTIST 
CHURCH,  OF  BAST  ORANGE.  RESPONDENT. 

Argued  February  20,  1907— Decided  June  10,  1907. 

^fandamt§4  is  the  proper  remedy  to  secure  the  reinstatement  of  one 
who  has  been  unlawfully  deposed  from  membership  in  a  church 
without  cause,  without  charges  and  without  opportunity  for  hear- 
ing. 


On  rule  to  show  cause  why  a  mandarmis  should  not  be 
issued. 

Before  Justices  Fort,  Hendbickson  and  Pitney. 

For  the  relatrix,  Alfred  B.  Coseij. 

For  the  respondent,  William  A.  Lord, 
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The  opinion  of  the  court  was  delivered  by 

Pitney,  J.  The  relatrix  applies  for  a  mandarmis  to  re- 
quire the  respondent,  which  is  a  religious  corporation,  to 
reinstate  her  as  a  member  of  the  church,  she  having  been,  as 
alleged,  deposed  by  summary  action  of  the  pastor  without 
cause,  without  charges  and  without  opportunity  for  hearing. 

If  she  was  in  fact  a  member,  and  has  been  thus  unlawfully 
deposed,  she  is  entitled  to  be  reinstated,  and  a  mandamus  is 
the  proper  remedy  to  be  invoked  for  that  purpose.  Sibley  v. 
Carteret  Club,  11  Vroom  295;  Zeliff  v.  Knights  of  Pythias, 
24  Id.  536. 

The  proofs  submitted  on  behalf  of  the  relatrix  show  prima 
fade  that  her  case  is  well  founded  in  fact.  The  proofs  for 
the  respondent  tend  to  show  that  the  relatrix  was  never  ad- 
mitted to  membership  in  the  church.  This  question  of  fact 
may  properly  and  conclusively  be  determined  upon  the  trav- 
erse to  a  return  to  an  alternative  writ  of  mandamus. 

In  our  opinion,  an  alternative  writ  should  issue. 


MATTIE  W.  GIBBS,  APPELLANT,  v.  BERTHA  GUARAGLIA 
AND  CHARLES  GUARAGLIA,  EXECUTORS  OP  FRANK 
GUARAGLIA,  DECEASED,  APPELLEES. 

Submitted  March  21,  1907— Decided  June  10,  1907. 

The  Negotiable  Instruments  act  {Pamph.  L,  1902,  p.  594,  §8  63,  64) 
abrogates  the  rule  laid  down  in  Chaddock  v.  Van  Ness,  6  Vroom 
517,  and  subjects  a  person,  not  otherwise  a  party  to  a  promissory 
note,  who  places  his  signature  thereon  in  blank  before  delivery, 
to  the  liability  of  endorser  in  favor  of  the  payee  and  subsequent 
parties.  ' 


On  appeal  from  the  Second  District  Court  of  Jersey  City. 
Before  Justices  Port,  Hendrickson  and  Pitney. 
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For  the  appellant,  Weller  &  Lichtenstein. 
For  the  appellees,  George  W.  Flaacke. 

The  opinion  of  the  eonrt  was  delivered  by 

Pitney,  J.  This  action  was  brought  to  recover  the  amount 
due  upon  a  promissory  note  dated  June  27th,  1903,  made  by 
one  Henry  Breuck  to  the  order  of  William  Shaffer,  payable 
on  demand  after  date  at  the  Second  National  Bank  of  Ho- 
boken,  and  endorsed  in  blank  by  defendants'  testator  before 
delivery  to  the  payee.  Plaintiff  is  the  holder  of  the  note  by 
assignment  from  the  payee. 

Guaraglia,  the  endorser,  died  October  26th,  1904.  The 
note  was  not  presented  at  bank  for  payment  during  his  life- 
time, nor  thereafter  until  July  18th,  1905,  when  it  was  pro- 
tested for  non-payment,  and  the  defendants,  as  executors  of 
Guaraglia,  were  notified. 

The  action  was  brought  to  trial  before  the  judge  of  the 
District  Court  without  a  jury.  For  tlie  plaintiff  evidence 
was  introduced  tending  to  show,  but  not  conclusively  show- 
ing, that  the  endorser,  Guaraglia,  waived  presentment  of  the 
note,  at  least  for  a  time. 

The  trial  court  rendered  judgment  in  favor  of  the  defend- 
ants, holding  that  the  signing  of  the  note  by  Guaraglia  before 
its  delivery  to  the  payee  was  an  endorsement,  so  that  in  order 
to  fix  a  liability  upon  him  there  should  have  been  a  present- 
ment for  payment  within  a  reasonable  time  after  the  making 
of  the  note  and  notice  of  non-payment.  It  was  held  that  the 
endorser  did  not  by  his  conduct  waive  his  right  to  present- 
ment and  notice  of  non-payment,  and  that  the  evidence  did 
not  show  such  an  arrangement  between  the  parties  to  the  note 
as  would  preclude  the  defendants,  as  representatives  of  the 
endorser,  from  availing  themselves  of  the  defence  that  there 
was  not  presentment  for  payment  and  notice  of  non-payment 
within  a  reasonable  time. 

Since  the  findings  of  the  trial  judge  upon  the  questions  of 
fact  are  reasonably  justified  by  the  evidence  that  was  before 
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him,  we  cannot  review  those  findings  upon  this  appeal,  which 
is  limited  to  questions  of  law  only.  Burr  v.  Adams  Express 
Co.,  42  Vroom  263. 

The  appellant  insists  that  Frank  Guaraglia  was  primarily 
liable  upon  the  note,  and  that  no  presentment  or  notice  was 
necessary  to  bind  him.  C haddock  v.  Vanness,  6  Vroom  517; 
10  Am.  Rep.  256,  is  cited  in  support  of  this  contention,  but 
by  section  63  of  the  Negotiable  Instruments  act  {Pamph.  L. 
1902,  p.  594)  **a  person  placing  his  signature  upon  an  instru- 
ment otherwise  than  as  maker,  drawer  or  acceptor,  is  deemed 
to  be  an  endorser,  unless  he  clearly  indicates  by  appropriate 
words  his  intention  to  be  bound  in  some  other  capacity." 

And  by  section  64 :  "Where  a  person  not  otherwise  a  party 
to  an  instrument  places  thereon  his  signature  in  blank  before 
delivery,  he  is  liable  as  endorser,  in  accordance  with  the  fol- 
lowing rules:  (I)  If  the  instrument  is  payable  to  the  order 
of  a  third  person,  he  is  liable  to  the  payee  and  to  all  subse- 
quent parties,"  &c. 

The  act  abrogates  the  rule  of  Chaddock  v.  Vanness,  and 
subjects  a  person,  not  otherwise  a  party  to  the  instrument, 
who  places  his  signature  thereon  in  blank  before  delivery,  to 
the  liability  of  endorser  in  favor  of  the  payee  and  subsequent 
parties.    See  Wilson  v.  Hendee,  45  Vroom  640. 

We  think  the  trial  judge  properly  held  that  the  obligation 
assumed  by  Frank  Guaraglia  was  merely  the  conditional  obli- 
gation of  an  ordinary  endorser,  so  that  for  want  of  present- 
ment of  the  note  for  payment  within  a  reasonable  time  and 
notice  of  non-payment  there  was  no  liability  upon  him  or  his 
representatives. 

The  judgment  under  review  should  be  affirmed,  with  costs. 
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AUGUST  P.  ECKERT,  APPELLEE,  v.  WILLIAM  L.  WALLACE, 
APPELLANT. 

Argued  February  19,  1907— Decided  June  10,  1907. 

A  parol  agreement  by  a  creditor  to  accept  from  his  debtor  less  than  is 
due,  by  way  of  compromise,  is  void  for  want  of  consideration,  and 
cannot  be  set  up  in  bar  as  an  accord  and  satisfaction. 


On  appeal  from  District  Court  of  the  city  of  Orange. 
Before  Justice?  Fort,  Hendrickson  and  Pitney. 
For  the  appellant,  Jerome  D.  Oedney. 
For  the  appellee,  Howe  £  Davis. 

The  opinion  of  the  court  was  delivered  by 

Pitney,  J.  Plaintiff  did  work  and  furnished  materials  to 
the  amount  and  value  of  $70.58  in  and  about  the  repairs  of  a 
building  owned  by  the  defendant.  For  the  balance  of  $20.68 
remaining  due,  after  crediting  the  defendant  with  a  payment 
of  $50,  the  plaintiff  recovered  judgment  herein. 

The  defence  was  an  accord  and  satisfaction.  It  appeared 
that  the  payment  of  $50  was  made  in  the  fonn  of  a  check 
inclosed  in  a  letter  from  defendant  to  plaintiff  stating  that 
this  payment  was  in  full  settlement  of  the  amount  due  from 
defendant  to  plaintiff.  Plaintiff  drew  the  money  upon  the 
check,  but  refused  to  accept  it  as  payment  in  full. 

The  question  presented  by  this  appeal  is  whether  the  cir- 
cumstances of  the  making  and  acceptance  of  the  payment  con- 
clusively evidenced  an  accord  and  satisfaction.  This  depends 
upon  whether  the  plaintiff's  claim  of  $70.58  was  a  liqui- 
dated demand  concededly  due  from  the  defendant  to  him,  or 
whether  there  was  a  bona  fide  dispute  between  the  parties  as 
to  the  work  done  and  materials  furnished  by  the  plaintiff,  or 
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as  to  the  amount  justly  due  to  him  therefor.  Prom  the  state 
of  the  case  it  appears  that  upon  the  trial  below  (which  was 
had  before  the  District  Court  judge  without  a  jury)  there  was 
conflicting  evidence  upon  this  question.  The  trial  judge 
found,  as  a  matter  of  fact,  that  the  work  and  materials  in 
question  were  performed  and  furnished  for  the  defendant  at 
his  request;  that  the  value  thereof  was  $70.58,  and  that  the 
plaintiflE's  claim  was  liquidated.  This  necessarily  imports  a 
finding  that  there  was  no  bona  fide  dispute  with  respect  to  the 
existence  of  the  claim  or  the  amount  due  thereon. 

In  this  state  it  is  settled  that  a  parol  agreement  by  a  credi- 
tor to  accept  from  his  debtor  less  than  is  due  by  way  of  a  com- 
promise is  void  for  want  of  consideration  and  cannot  be  set 
up  in  bar  as  an  accord  and  satisfaction.  Daniels  v.  Hatch, 
1  Zab,  391;  Line  v.  Nelson,  9  Vroom  358;  Watts  v.  French, 
4  C.  E,  Gi\  407;  Oliver  v.  Phelps,  Spenc.  180;  1  Zab.  597; 
Chambers  v.  Niagara  Fire  Insurance  Co.,  29  Vroom  216. 

To  the  facts  as  found  by  him  the  District  Court  judge  prop- 
erly applied  this  rule  of  law. 

The  judgment  under  review  should  be  aflBrmed,  with  costs. 


THEODORE  W.  STONE,  RECEIVER,  &c.,  v.  THE  NEW  JER- 
SEY AND  HUDSON  RIVER  RAILWAY  AND  FERRY  COM- 
PANY. 

Argued  February  21,  1907— Decided  June  10,  1907. 

A  member  of  an  insolvent  mutual  assessment  insurance  company 
cannot  set  off  a  debt  due  him  for  a  loss  under  a  policy  against 
assessments  due  from  him  to  the  company  to  pay  losses,  even 
though  the  company  is  a  foreign  corporation  and  the  suit  to  re- 
cover the  assessments  is  brought  by  a  foreign  receiver. 


On  motion  to  strike  out  notice  of  set-oflE: 

Before  Justices  Garrison,  Swayze  and  Trbnohard. 
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For  the  motion,  Linton  Satterthwait. 
Contra,  Edmund  W.  Wakelee  and  Wendell  J,  Wright, 

The  opinion  of  the  court  was  delivered  by 

SwAYZE,  J.  The  plaintiff  is  a  receiver  of  a  mutual  assess- 
ment insurance  company  of  Pennsylvania,  appointed  by  a 
court  of  that  state.  The  action  is  brought  to  recover  assess- 
ments upon  a  policy  of  insurance.  The  defendant  seeks  to  set 
off  a  sum  due  to  it  for  losses  covered  by  the  policy.  The  ques- 
tion raised  by  the  motion  is  whether  there  is  a  right  of  set-off. 

The  right  of  set-off  as  against  the  receiver  of  an  insolvent 
corporation  does  not  rest  upon  the  statute  of  set-off,  but  upon 
the  provision  of  the  Corporation  act  authorizing  the  receiver 
to  settle  debts  due  the  company  upon  such  terms  as  he  shall 
deem  just  and  beneficial  to  the  corporation,  and  in  case  of 
mutual  dealings  to  allow  just  set-offs.  Receivers  v.  Paterson 
Gas  Light  Co.,  3  Zah,  283. 

Whether  the  allowance  of  such  a  set-off  as  is  here  claimed 
is  just  or  not,  depends  upon  the  contractual  relations  between 
the  insolvent  company  and  the  defendant.  The  contract  is 
found  in  the  defendant's  applications  and  in  the  policies 
issued  thereon,  all  of  which  are  in  the  same  terms.  By  the 
applications  the  defendant  applies  for  membership  and  insur- 
ance. By  the  policies  it  is  entitled  to  share  in  dividends  de- 
clared by  the  directors  of  the  insolvent  association,  and  in  case 
the  fixed  premium  rate  charged  by  the  association  is  insuflS- 
cient  to  pay  losses,  becomes  liable  to  pay  a  pro  rata  additional 
sum  to  make  up  the  deficiency,  not  exceeding  five  per  centum 
of  its  gross  traflBc  receipts. 

Under  such  a  contract  the  relation  of  the  defendant  to  the 
association  is  twofold;  it  is  assured  thereby  and  hence  a 
possible  creditor ;  it  is  a  member  of  the  association  and  hence 
a  ^wost-partner  in  the  enterprise.  The  present  suit  is  to 
enforce  the  liability  of  the  defendant  in  the  character  of  mem- 
ber. The  set-off  is  a  claim  in  its  character  of  creditor.  The 
injustice  of  allowing  one  member  of  a  mutual  insurance  com- 
pany upon  the  assessment  plan  to  escape  liability  to  contribute 
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to  the  common  fund  and  thereby  obtain  an  advantage  over  his 
fellow  members,  all  of  whom  embarked  in  the  same  enterprise 
presumably  on  equal  terms,  and  of  allowing  one  creditor  of  an 
insolvent  company  to  be  preferred  over  other  creditors  merely 
by  reason  of  his  liability  to  contribute  toward  the  payment  of 
the  losses  of  all,  is  manifest.     The  authorities  seem  quite 
unanimous  against  allowing  a  set-off  in  such  a  case.    One  of 
the  early  cases  is  Hillier  v.  Allegheny  Mutual  Insurance  Co.. 
3  Pa.  St.  470.    This  was  followed  in  Lawrence  v.  Nelson,  21 
N.  Y.  158.     Although  the  precise  question  has  never  been 
decided  in  this  state,  a  somewhat  similar  question  was  pre- 
sented to  Chancellor  Rimyon  ( Vanatta  v.  New  Jersey  Mutual 
Life  Insurance  Co.,  4  Slew.  Eq.  15,  23)  with  the  same  result. 
The  New  York  and  Pennsylvania  cases  above  cited  have  been 
relied  on  as  authority  by  the  Court  of  Errors  and  Appeals. 
Hannon  v.  Williams,  7  Id.  255.     This  was  a  case  where  a 
depositor  in  a  savings  bank  was  refused  a  set-off  of  her  deposit 
against  her  indebtedness.     Although  her  indebtedness  to  the 
bank  was  upon  bond  and  mortgage,  this  fact  was  not  relied 
on.     The  set-off  was  refused  upon  the  ground  that  the  de- 
positors in  a  savings  bank  had  a  common  interest  in  a  com- 
mon fund  to  which  all  looked  for  profit  or  for  indemnity. 
The  case  of  a  mutual  assessment  insurance  company  presents 
an  even  stronger  case  against  the  allowance  of  a  set-off  for 
the  reasons  that  the  members  are  under  a  contract  liability 
to  contribute  to  the  payment  of  losses,  and,  unlike  depositors 
in  a  savings  bank,  cannot  escape  wifch  the  loss  of  what  they 
have  already  paid.    Their  position  is  quite  like  that  of  stock- 
holders of  a  corporation  whose  stock  is  not  fully  paid.    As  to 
stockholders,  it  is  well  settled  that  there  is  no  right  of  set-off 
in  such  cases.    Ex  parte  Grissell,  L.  R.,  1  Ch.  528 ;   35  L.  J. 
Eq.  752;  Sawyer  v.  Hoag,  17  Wall.  610;   Williams  v.  Trap- 
hag  en,  11  Stew,  Eq.  57. 

It  is  urged,  however,  that  the  present  plaintiff  is  a  foreign 
receiver  and  the  defendant  a  New  Jersey  corporation.  We 
are  unable  to  see  why  these  facts  should  be  allowed  to  give 
the  New  Jersey  creditor  an  advantage  over  other  creditors. 
We  do  not  allow  a  foreign  receiver  to  exercise  his  powers  in 
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our  jurisdiction  to  the  disadvantage  of  creditors  resident  here, 
but  subject  to  this  restraint  comity  requires  that  he  should 
be  acknowledged  and  aided.    Hurd  v.  Elizabeth,  12  Vroom  1. 

Where  it  is  necessary  our  courts  will  appoint  an  ancillary 
receiver,  but  the  assets  will  be  so  administered  that  creditors 
in  this  state  and  in  the  foreign  jurisdiction  shall  fare  alike. 
Irwin  V.  Oraniie  State  Provident  Association,  11  Dick,  Ch, 
Rep.  244. 

Such  equality  of  treatment  cannot  be  secured  in  this  case 
if  the  set-off  is  allowed. 

The  motion  to  strike  out  is  granted,  with  costs. 


FIVE  MILE  BEACH  LUMBER  COMPANY  v.  MARY  E.  FRIDAY 

ET  AL. 

Submitted  February  Term,  190T— Decided  June  10,   lix)7. 

Certiorari  will  not  lie  to  review  an  order  of  the  Circuit  Court  in  an 
ordinary  action  to  enforce  a  mechanics^  lien,  since  the  court  is  a 
constitutional  court  of  record  of  general  jurisdiction  proceeding 
according  to  the  course  of  the  common  law. 


On  rule  to  show  cause  why  a  certiorari  should  not  issue. 

Before  Justices  Garrison,  Swayze  and  Trenohard. 

For  the  rule.  Bleakly  &  Stockwelh 

Contra,  Matthew  Jefferson,  James  M,  E.  Hildreth  and 
French  tfi  Richards.    ' 

The  opinion  of  the  court  was  delivered  by 

SwAYZE,  J.  After  a  trial  of  this  case  in  the  Cape  May 
Circuit,  the  defendant  obtained  a  rule  for  a  new  trial,  re- 
serving exceptions.    Upon  the  argument  the  plaintiff  learned 
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that  the  only  reasons  relied  upon  were  the  alleged  errors  cov- 
ered by  the  exceptions  that  had  been  reserved.  Thereupon 
the  plaintiff,  relying  upon  the  decision  of  this  court  in 
Holler  V.  Ross,  38  Vroom  60,  moved  to  dismiss  the  rule. 
Instead  of  granting  the  motion  the  court  amended  the  rule 
by  eliminating  the  reservation  of  exceptions,  the  benefit  of 
which  the  defendant  waived,  and  then  granted  a  new  triaL 
It  is  this  order  which  the  plaintiff  now  seeks  to  review  by 
certiorari. 

The  Circuit  Court  is  a  constitutional  court  of  record  hav- 
ing general  jurisdiction  over  common  law  actions  inter  partes, 
and  proceeding  therein  according  to  the  course  of  the  common 
law.  As  such  its  orders  are  reviewable,  not  by  certiorari,  but 
by  writ  of  error,  and  only  after  final  judgment.  Taylor  Pro- 
vision Co,  V.  Adams  Express  Co,,  43  Vroom  220. 

The  proceedings  in  an  action  to  enforce  a  mechanics'  lien 
proceed  according  to  the  course  of  the  common  law;  the 
statute  expressly  enacts  that  the  practice,  proceedings  and 
pleadings  thereon  shall  be  conducted,  and  the  judgment  en- 
tered, as  in  suits  in  said  Circuit  Court  to  recover  money  dua 
on  contract.  The  regular  method  of  review  is  by  writ  of 
error.  Numerous  instances  are  to  be  found  in  our  reports. 
It  is  sufficient  to  cite  a  few  of  the  more  recent.  Bamaby  v. 
Bradley  &  Currier  Co,,  31  Vroom  158 ;  Naylor  v.  Smith,  34 
Id,  596;  Ennis  v.  Eden  Mills  Paper  Co,,  36  Id,  577;  Mur- 
phey-Hardy  Lumber  Co,  v.  Nicholas,  37  Id,  414;  Turner  v. 
Wells,  38  Id.  572;  Buckley  v.  Hann,  39  Id.  624;  Smith  v. 
Colloty,  40  Id,  365. 

So  uniform  a  practice  indicates  that  the  method  of  review- 
ing proceedings  in  suits  to  enforce  mechanics'  liens  is  the  same 
as  in  any  common  law  action  in  the  Circuit — ^by  writ  of  error 
after  final  judgment,  and  not  by  certiorari. 

If  it  were  in  our  power  to  award  the  writ,  we  ought  not  to 
do  so  in  this  case.  The  Circuit  Court  has  control  of  its  own 
rules  and  may  correct  any  inadvertence  or  mistake  therein. 
1  TiddPr.  {3d  Am,  ed.)  ♦606. 

The  motion  is  denied,  with  costs. 
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THOMAS  S.  SIMMONS  v.  THE  MAYOK  AND  COMMON  COUN 
CIL  OF  THE  CITY  OF  MILLVILLE. 

Argued  February  20,  1007— Decided  June  10,  1907. 

1.  Assessments  for  benefits  from  the  construction  of  sewers  in  citieu 
must  conform  to  the  act  of  February  19th,  1895.  Pamph,  L., 
p.  95. 

2  The  total  assessable  cost  of  a  sewer  system  was  more  than 
$100,000.  The  total  assessment  for  benefits  was  $5  less,  and  was 
levied  upon  some  of  the  abutting  owners  to  the  exclusion  of  others 
and  to  the  exclusion  of  owners  within  the  sewerage  area,  but  not 
along  the  line  of  the  sewer.  Held,  that  the  assessment  was 
invalid. 


On  certiorari. 

Before  Justices  Gabrison,  Swayze  and  Trbnchard. 

For  the  prosecutor,  French  &  Richards, 

For  the  defendant,  Louis  H.  Miller. 

The  opinion  of  the  court  was  delivered  By 

Swayze,  J.  The  prosecutor  seeks  to  set  aside  an  assess- 
ment of  benefits  for  sewers  in  the  city  of  Millville.  The  pro- 
ceedings were  had  under  the  act  of  April  7th,  1890.  Pamph. 
L.,  p.  192.  Only  lands  fronting  on  the  line  of  the  sewer, 
and  not  all  of  such  lands,  were  assessed.  Churches,  factories 
and  railroad  property  were  altogether  omitted,  and  the  aggre- 
gate frontage  which  thus  escaped  assessment  was  large.  The 
report  of  the  commissioners  shows  that  they  did  not  assess  in 
respect  to  the  cost  of  the  work  so  far  as  it  extended  beyond 
the  line  of  the  whole  property  assessed,  but  assessed  the  cost 
thereof  upon  the  city  at  large.  The  total  cost  of  the  sewers 
was  $111,075.24;  the  amount  assessed  upon  the  city  at  large, 
$10,531.05.  Of  the  balance,  $100,544.19,  all  but  $5  was  as- 
sessed upon  abutting  property  owners. 

Vol.  xlvi.  1  ? 
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Th^  act  requires  a  just  and  equitable  assessment  of  the  cost 
upon  all  the  owners  of  lands  fronting  on  the  improvement 
which  are  peculiarly  benefited  thereby  in  proportion,  as  nearly 
as  may  be,  to  the  advantage  each  shall  be  deemed  to  acquire. 
Oen.  Stat,  p,  625,  pi  804.  We  cannot  doubt  that  ooth 
churches  and  factories,  and  perhaps  the  railroad,  are  benefited 
in  their  use,  if  not  in  the  market  value  of  the  properties  by 
the  construction  of  the  sewers.  Paterson  and  Hudson  River 
Railroad  Co.  v.  Passaic,  25  Vroom  340 ;  Erie  Railroad  Co.  v. 
Paterson,  43  Id.  83,  85. 

The  suggestion  that  some  of  these  properties  are  not  bene- 
fited, because  they  already  have  private  sewers  discharging 
into  the  Maurice  river,  cannot  be  entertained,  especially  in 
view  of  the  recent  legislation  having  in  view  the  protection  of 
rivers  from  pollution. 

Since  substantially  the  whole  cost,  as  far  as  the  statute 
permitted  its  assessment  at  all,  was  assessed  upon  certain 
properties  including  the  prosecutor's,  to  the  exclusion  of 
others,  the  result  is  injurious  to  him  and  cannot  be  sustained. 
Schlapfer  v.  Town  of  Union,  24  vroom  67. 

There  is  another  error  in  the  proceedings.  By  the  act  of 
February  19th,  1895  (Pamph.  L.,  p.  95;  Gen.  Stat.,  p.  2138), 
it  is  provided  that  where  sewers  may  be  constructed  forming 
part  of  a  general  system  of  sewerage,  it  shall  and  may  be 
lawful  to  assess  benefits  not  only  upon  the  lands  fronting  on 
the  line  of  the  sewer  but  also  upon  all  lands  throughout  the 
entire  sewerage  area  in  the  municipality.  The  language  of 
the  act  is  in  form  permissive,  but  our  courts  have  held  that  a 
similar  statute  of  1887  was  mandatory.  Central  Land  Co.  v. 
Bayonne,  27  Vroom  297.  The  constitutionality  of  the  act  of 
1895  was  sustained  in  Vreeland  v.  Bayonne,  31  Id.  168.  Since 
that  decision  the  practice  seems  to  have  been  to  proceed  under 
that  act.  Brown  v.  Town  of  Union,  33  Id.  142;  Seaman  v. 
Camden,  37  Id.  516;  Camp  v.  Neiischeler,  38  Id.  21;  Butler 
v.  Montclair,  Id.  426.  Brown  v.  Town  of  Union,  was  aflSnned 
in  36  Vroom  601,  and  the  court  said:  "The  manifest  intent 
of  that  act  [of  February  19th,  1895]  is  that,  whenever  sewers 
jgirc  constructed  in  any  municipality  at  public  expense  and 
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special  benefit  accrues  therefrom  to  private  lands  within  the 
corporate  limits,  an  assessment  for  the  benefit  shall  be  im- 
posed on  such  lands,  and  the  act  prescribes  constitutional  regu- 
lations for  the  levying  of  such  an  assessment/^ 

Since  the  act  of  1895  is  constitutional,  general  and  inan- 
datory,  sewer  assessments  in  all  cities  must  be  made  in  con- 
formity with  its  provisions,  as  was  said  of  the  older  act  in 
Central  Land  Co.  v,  Bayonne,  unless  it  has  been  repealed  or 
is  inapplicable  to  the  present  case. 

It  is  argued  that  it  is  repealed  by  the  act  of  March  14th, 
1895  (Pamph.  L.,  p.  298;  Gen.  Stat,  p.  631,  pi  842),  and 
the  act  of  1906.  Pamph.  L.,  p.  414.  This  contention  can- 
not prevail.  The  only  effect  of  the  act  of  March  14th,  1895, 
is  to  enable  a  city  to  provide  by  ordinance  for  the  appointment 
of  commissioners  of  assessment  instead  of  having  them  ap- 
pointed by  the  Circuit  Court.  The  only  effects  of  the  act  of 
1906  are  to  provide  for  the  appointment  of  a  special  oflBcer  to 
collect  assessments,  to  enable  the  common  council  to  regulate 
the  rate  of  interest  and  to  extend  the  time  for  the  commis- 
sioners to  report.  None  of  these  amendments  conflict  with 
the  provisions  of  the  act  of  February  19th,  1895,  that  require 
the  assessment  for  benefits  to  be  coextensive  with  the  drainage 
area.  An  assessment  may  be  levied  imder  the  act  of  1890  and 
yet  in  accordance  with  the  rules  prescribed  in  the  act  of  Feb- 
ruary 19th,  1895.  Camp  v.  Neuscheler,  supra.  Even  the 
provision  of  section  22,  which  makes  tlie  assessment  a  lien 
from  the  confirmation  of  the  report,  is  not  necessarily  incon- 
sistent with  the  provision  of  the  act  of  1895,  which  postpones 
the  collectibility  of  the  assessment.  It  has  been  held  that, 
where  the  statute  so  provides,  the  lien  may  attach  at  the  time 
of  making  the  improvement,  although,  of  course,  the  amount 
could  not  then  be  ascertained.  Hartshorn  v.  Cleveland,  23 
Vroom  473;  affirmed,  25  Id.  391.  That  there  is  no  necessary 
connection  between  the  time  when  the  lien  attaches  and  the 
time  when  the  amoimt  is  collectible  is  shown  by  the  common 
provision  making  the  assessment  payable  in  installments. 
Moreover,  both  sections,  22  and  24,  were  in  the  original  act  of 
1890,  and  the  amendments  of  March  14th,  1895,  and  of  1906, 
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are  to  be  read  into  that  act.  The  mere  amendment  of  these 
sections  does  not  indicate  a  legislative  intent  to  repeal  the 
general  scheme  established  by  the  act  of  February  19th,  1895. 

The  act  of  1903  (Pamph.  L,,  p.  156)  relates  only  to  the 
special  case  where  an  assessment  for  a  lateral  sewer  has  been 
confirmed  prior  to  the  confirmation  of  the  assessment  for  the 
trunk  sewer  or  the  intermediate  connecting  sewer.  The  act 
of  1904  (Pamph.  L.,  p.  88)  applies  only  to  extensions  of 
sewers  and  sewer  systems.  Neither  act  has  any  bearing  upon 
tlie  present  case. 

It  is  further  argued  that  the  act  of  February  19th,  1895, 
applies  only  to  the  main  outlet  sewer,  and  that,  since  the  cost 
of  that  sewer  was  assessed  upon  the  city  at  large,  the  prose- 
cutor cannot  complain  on  that  ground.  This  argument  is 
based  upon  a  misreading  of  the  act  of  1895.  That  act  is  not 
limited  to  the  main  outlet  sewer,  but  extends  to  all  main, 
trunk  or  intercepting  sewers,  and  the  provision  for  assessment 
upon  lands  fronting  on  the  line  thereof  makes  it  clear  that 
something  more  than  a  mere  outlet  sewer  was  intended.  In 
every  system  of  sewerage  some  sewers  must  be  main  or  trunk 
sewers  carrying  not  only  the  sewage  of  buildings  along  the 
immediate  line  but  receiving  also  the  discharge  of  other  sewers. 
The  main  or  trunk  sewers  are  necessarily  larger  and  more 
expensive,  and  the  object  of  the  act  of  1895  was  to  distribute 
the  additional  expense  among  those  who  profited  by  it.  It 
would  be  manifestly  unjust  to  cliarge  property  along  the  line 
of  a  main  or  trunk  sewer  with  the  additional  expense  caused 
by  the  necessity  of  carrying  the  sewage  of  other  property,  and 
it  would  be  almost  as  clear  an  injustice  to  put  the  burden 
of  this  expense  upon  the  general  tax  levy  in  ease  of  the  prop- 
erty of  wliicli  the  existing  needs  made  necessary,  or  the  proba- 
ble future  needs  made  advisable,  the  additional  expense. 

We  think  the  assessment  in  this  case  was  not  in  accordance 
with  the  statutory  provisions,  and  it  must  therefore  be  set 
aside,  with  costs. 

Since  the  property  is  subject  to  assessment  for  the  sewers, 
it  is  the  duty  of  the  court,  under  the  act  of  1881  (Oen.  Stat, 
p.  3404,  pL  5i7),  to  make  a  proper  assessment.    In  order  that 
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the  city  may  have  an  opportunity  to  apply  to  the  court  for 
the  purpose,  judgment  must  not  be  entered  except  upon  two 
days'  notice  to  the  city  authorities. 


DAVID  WOLFF  v.  MAUD  M.  MEYER. 

Argued  February  21,  1907— Decided  June  10,  190/. 

1.  A  married  woman  who  signs,  but  does  not  acknowledge  iu  the 
statutory  form,  a  written  agreement  to  convey  her  lands,  in  which 
her  husband  does  not  join,  is  liable  in  an  action  at  law  for  dam- 
ages for  failure  to  convey. 

2.  Where  one  agrees  to  convey  land,  and  before  the  day  for  perform- 
ing the  contract  arrives  conveys  the  land  to  another  than  the 
vendee,  the  vendee  may  treat  the  conveyance  as  a  repudiation  of 
his  contract,  and  sue  at  once.  He  need  not  wait  until  the  day  for 
performance,  nor  tender  the  purchase  price. 

3.  Evidence  of  the  price  at  which  the  land  is  actually  sold  is  relevant 
upon  the  question  of  market  value  at  the  time. 


On  appeal  from  Elizabeth  District  Court. 

Before  Justices  Garrison,  Swayze  and  Trenchard. 

For  the  plaintiff-respondent,  Samuel  Koestler, 

For  the  defendant-appellant,  Jeremiah  A.  Kiernan  and 
Clarence  D.  Meyer. 

The  opinion  of  the  court  was  delivered  by 

Swayze,  J.  This  is  an  action  against  a  mamed  woman  to 
recover  damages  for  breach  of  a  written  contract  to  convey 
land  in  which  her  husband  did  not  join.  Her  signature  was 
not  acknowledged.  The  contract  bears  date  October  23d,  1905, 
and  the  balance  of  the  purchase-money,  after  deducting  a 
deposit,  was  to  be  paid  December  1st,  1905;    prior  to  that 
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time  Mrs.  Meyer  conveyed  the  property  to  one  Levinson,  by 
deed  dated  October  18th,  acknowledged  October  Slst,  and 
recorded  November  6th,  1905.  This  suit  was  begun  Novem- 
ber 25th,  1905. 

Two  defences  are  relied  upon — that  a  married  woman  can- 
not bind  herself  by  a  contract  to  convey  land,  and  that  the 
plaintiff  was  in  default  because  he  failed  to  tender  the  balance 
of  the  purchase  price. 

Prior  to  the  legislation  of  1874  a  married  woman  could  not, 
by  her  own  act,  bind  herself  to  con\ey  her  land.  Pentz  v. 
Simonson,  2  Beas,  232.  By  the  fifth  section  of  the  revision 
of  1874  (Rev.,  p,  637)  she  was  authorized  to  bind  herself  by 
contract  in  the  same  manner  and  to  the  same  extent  as  though 
she  were  unmarried,  with  certain  exceptions  not  material  to 
the  present  case,  but  section  14  (Rev.,  p.  639)  provided  that 
nothing  contained  in  the  act  should  enable  any  married  woman 
to  execute  any  conveyance  of  her  real  estate,  or  any  instru- 
ment encumbering  the  same  without  her  husband  joining 
therein  as  theretofore. 

The  present  case  presents  the  question  which  was  left  unde- 
cided in  Lorillard  v.  Union  Brick  and  Tile  Manufacturing 
Co,,  18  Stew,  Eq,  289,  whether  a  married  woman  can  enter 
into  a  contract  for  the  sale  of  her  real  estate  apart  from  her 
husband. 

The  language  of  tlie  fifth  section  is  broad  enough  to  cover 
the  present  case,  imless  it  is  modified  by  the  fourteenth  sec- 
tion, and  the  construction  thus  far  put  upon  the  act  by  the 
courts  has  favored  the  power  of  the  wife  to  contract  as  a  feme 
sole.  In  Sullivan  v.  Barry,  17  Vroom  1;  affirmed,  18  Id,  339, 
it  was  held  that  the  wife  could,  without  the  co-operation  of 
her  husband,  create  a  term  of  five  years  in  her  lands,  and 
Chief  Justice  Beasley  said :  "The  leading  object  of  the  statute 
is  to  give  the  married  woman  her  property,  both  real  and  per- 
sonal, as  though  she  were  a  feme  sole,  and  to  clothe  her  with 
all  the  rights  and  authorities  requisite  for  its  possession,  en- 
joyment and  disposition,  and  it  is  indisputable  that  she  is  to 
have  the  exclusive  use  and  benefit  of  her  realty  as  though  she 
had  no  husband." 
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The  exceptions  to  the  wife's  power  in  section  It  are  con- 
veyances of  the  real  estate  and  instruments  encumbering  the 
same.  An  agreement  to  convey  is  obviously  not  a  conveyance. 
Is  it  an  instrument  encumbering  the  real  estate  ?  If  we  adopt 
the  view  of  Chief  Justice  Beasley  in  Sullivan  v.  Barry,  which 
was  expressly  approved  by  the  Court  of  Errors  and  Appeals, 
that  "encumber'^  is  used  in  its  ordinary  and  not  its  technical 
meaning,  it  is  fair  to  say  that  an  agreement  to  convey  is  no 
more  an  encumbrance  than  was  the  term  of  years  in  that  case. 
We  might  rest  the  case  upon  the  construction  there  adopted 
which  limited  the  encumbrances  meant  by  the  statute  to  mort- 
gages or  similar  burdens,  but  there  is  an  additional  reason  for 
the  same  result  growing  out  of  the  language  of  the  act  re- 
specting conveyances.  Pamph.  L,  1898,  p,  670.  Section  39 
enacts  that  no  estate  or  interest  of  a  feme  covert  in  any  lands 
shall  pass  by  her  deed  or  conveyance  without  a  previous  ac- 
knowledgment in  a  prescribed  form,  and  adds  these  words 
which  were  not  contained  in  the  act  prior  to  the  revision  of 
1898 :  "Every  deed  or  instrument  of  the  nature  or  descrip- 
tion set  forth  in  the  twenty-first  section  of  this  act  [which 
includes  agreements  for  sale]  heretofore  or  hereafter  executed 
by  her  and  so  acknowledged  and  certified  as  aforesaid  shall  be 
good  and  effectual  to  convey  or  affect  the  lands,  tenements  or 
hereditaments,  or  other  property,  or  her  interest  therein, 
thereby  intended  to  be  conveyed  or  affected."  This  provision 
was  inserted  in  the  statutes  shortly  after  the  decision  in  Corby 
v.  Drew,  10  Dick.  Ch,  Rep.  387,  which  held  the  wife's  con- 
tract to  convey  to  be  unenforceable.  Since  the  act  of  1898  it 
has  been  held  that  specific  performance  will  be  decreed  of 
the  contract  of  a  married  woman  where  she  has  acknowl- 
edged it  as  required  by  the  act  (Goldstein  v.  Curtis,  18  Id. 
454;  affirmed,  20  Id.  382),  and  that  it  will  not  be  decreed  if 
the  agreement  is  not  acknowledged.  Schwarz  v.  Regan,  19 
Id.  139;  Ten  Eych  v.  Saville,  Id.  611.  In  the  latter  case 
Vice  Chancellor  Stevens  referred  to  the  act  of  1898  and  said : 
"The  carefully-guarded  declaration  that  no  interest  of  a  feme 
covert  should  pass  by  deed  unless  acknowledged  in  a  certain 
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way,  coupled  with  a  declaration  that  certain  instruments  so 
acknowledged  should  pass  or  affect  her  lands,  indicates  very 
clearly  that  it  was  the  legislative  intent  that  instruments  not 
so  acknowledged  should  not  affect  her  lands/'  We  agree  with 
this  view.  An  agreement  to  convey  not  acknowledged  there- 
fore does  not  encumber  the  lands  and  is  not  within  the  excep- 
tion of  section  14  of  the  Married  Women's  act. 

It  was  suggested,  but  not  decided,  in  Corby  v.  Drew,  that 
if  a  married  woman  could  not  convey  without  the  concurrence 
of  her  husband,  she  could  not  agree  to  convey  without  that 
concurrence.  The  impossibility  of  performance  of  a  contract 
to  convey  made  by  a  married  woman  alone  is,  however,  not 
strictly  speaking,  an  impossibility  in  law  such  as  would  make 
the  contract  void.  It  is  an  impossibility  which  may  or  may 
not  arise,  and  is  dependent  on  the  will  of  her  husband.  One 
autliorized  to  contract  may  make  a  valid  contract  although  the 
possibility  of  its  performance  depends  on  the  will  of  another. 
An  example  is  a  contract  by  a  lessee  to  assign  his  lease,  al- 
though it  contains  a  covenant  not  to  assign  without  license. 
Lloyd  V.  Crispe,  5  Taunt  249.  Other  cases  are  cited  in  the 
dissenting  opinion  of  the  present  Chancellor  in  Ohism  v. 
S chipper,  22  Vroom  1,  18. 

It  is  not  necessary  to  dwell  upon  this  point,  since  a  similar 
question  has  been  decided  by  the  Court  of  Errors  and  Appeals. 
In  Brown  v.  Honniss,  41  Vroom  260,  the  plaintiff  sought  to 
recover  damages  for  breach  of  a  contract  to  convey  land.  The 
defendant  was  unable  to  make  a  clear  title  because  of  his  wife's 
inchoate  right  of  dower,  but  it  was  not  suggested  that  such 
an  impossibility  of  performance  relieved  him  from  liability  to 
action. 

We  think  the  fact  that  the  defendant  is  a  mamed  woman  is 
no  defence  to  this  action. 

The  second  ground  of  defence  is  that  the  plaintiff's  action 
was  brought  before  the  time  for  performance  of  the  contract 
had  come  and  without  tendering  the  balance  of  the  purchase- 
money.  It  is  sufficient  to  say  that  the  action  was  not  brought 
until  tlie  defendant  had,  by  the  conveyance  to  Levinson,  put 
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it  out  of  her  power  to  perform  her  contract  with  the  plaintiff. 
It  would  have  been  nugatory  for  him  to  wait  until  December 
Ist  and  then  tender  the  balance  of  the  purchase  price.  The 
conveyance  to  Levinson  was  an  effectual  repudiation  of  the 
contract  with  Wolff,  and  he  had  the  right  to  bring  suit  at 
once.  O'Neill  v.  Supreme  Council,  American  Legion  of 
Honor,  41  Vroom  410. 

The  brief  for  the  appellant  complains  of  the  action  of  the 
trial  judge  in  awarding  damages  equal  to  the  difference  be- 
tween the  agreed  purchase  price  and  the  price  paid  by  Levin- 
son.  The  record,  however,  shows  that  no  question  was  raised 
before  the  trial  judge  as  to  the  measure  of  damages,  and  there 
is  no  determination  in  point  of  law  in  this  respect  presented 
for  review.  The  record  shows,  however,  that  objection  was 
made  to  Levinson's  testimony  on  this  subject  "as  not  a  fair 
question  for  the  measure  of  damages.''  Whether  the  evidence 
was  competent  depends  upon  whether  the  circumstances  of 
the  case  were  such  as  to  bring  it  within  the  rule  of  Oerhert  v. 
Trustees,  30  Vroom  160,  pr  of  Brown  v.  Honniss,  supra. 
The  facts  seem  to  bring  the  case  within  the  latter  rule.  The 
only  diflSculty  in  the  way  of  the  defendant,  if  she  desired  to 
perform  her  contract,  was  the  necessity  of  having  her  husband 
join  in  the  deed ;  he  did  join  in  a  deed  to  Levinson  only  eight 
days  after  the  contract  with  tlie  plaintiff,  and  the  fact  that 
this  deed  was  dated  back  to  October  18th,  five  days  before  the 
contract,  is  suspicious.  If  the  rule  of  Brown  v,  Honniss  is 
applicable,  Levinson's  testimony  was  admissible.  Although 
the  bargain  with  Levinson  was  not  the  plaintiff's  bargain, 
still  the  actual  price  which  the  land  brought  at  the  very  time 
in  question  was  relevant  upon  tlie  question  of  market  value. 

Wc  find  no  error  and  the  judgment  is  aflBrmed,  with  costs. 
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JOSEPH  EDWARDS  ET  AU  v.  DUNCAN  J.  CURRIE. 
Sabmitted  February  Term,  1907— Decided  June  10,  1907. 

1.  On  certiorari  to  a  justice  of  the  peace,  an  agreed  statement  of 
facts,  without  a  transcript  of  the  record  of  the  justice,  doed  not 
suffice  to  present  a  legal  error  requiring  reversal  of  the  judgment. 

2.  The  court  is  not  obliged  to  examine  the  original  papers  in  the 
clerk*s  office,  but  may  assume  tliat  the  state  of  the  case  as  fur- 
nished is  complete. 


On  certiorari. 

Before  Justices  Garrison,  Swayze  and  Trenchard. 
For  the  defendant  in  certiorari,  Edgar  H.  CooJc, 
For  the  prosecutor,  Beekman  &  Spencer. 

The  opinion  of  the  court  was  delivered  by 

Swayze,  J.  The  papers  presented  to  us  fail  to  show  any 
return  by  the  justice  to  the  writ^  We  have  before  us  only 
a  state  of  the  case  agreed  upon  by  counsel.  Such  a  statement 
can  present  no  legal  error  requiring  the  reversal  of  the  judg- 
ment.   Haynes  v.  Cape  May,  23  Vroom  180,  184. 

The  state  of  the  case  does  indeed  set  forth  that  the  prose- 
cutor perfected  his  certiorari  as  the  law  requires,  but  this  is 
only  the  conclusion  of  coimsel  and  does  not  obviate  the  neces- 
sity of  presenting  a  formal  return.  We  ought  not  to  reverse  a 
judgment  without  having  the  opportunity  even  to  examine  the 
record.  We  may  perhaps  infer  that  some  papers,  records  and 
proceedings  were  sent  up  and  returned  by  the  justice,  but 
there  is  nothing  in  the  stipulation  to  enable  us  to  determine 
what  those  papers,  records  and  proceedings  were,  nor  whether 
they  showed  a  final  judgment,  and  counsel  have  expressly 
stipulated  that  the  case  shall  be  argued  upon  the  agreed  facts 
in  lieu  of  the  papers,  records  and  proceedings.  It  would  be 
manifestly  improper  for  us  to  allow  counsel  to  substitute  their 
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agreement  for  the  actual  judgment  rendered  by  the  justice. 
Such  a  course  would  make  the  validity  of  a  judgment  depend 
upon  what  counsel  happened  to  agree  upon  whether  in  accord- 
ance with  the  record  or  not. 

Our  rules  require  copies  of  the  state  of  the  case  to  be  fur- 
nished to  the  court,  and  we  may  assume  that  the  copies  fur- 
nished are  complete.  We  are  not  obliged  to  look  at  the 
original  papers  in  the  clerk's  oflBce.  This  salutary  rule  has 
been  stated  by  the  Court  of  Errors  and  Appeals  and  is  equally 
applicable  to  this  court.    Davis  v.  LUtell,  35  Vroom  596. 

The  writ  of  certiorari  must  be  dismissed,  with  costs. 


STATE  V.  FREDERICK  CASTLE  AND  OTHERS. 
Submitted  March  20,  1907— Decided  June  10,  1907. 

1.  Under  the  act  of  1903  (Pamph.  L.,  p.  341),  in  counties  where  a 
new  grand  jury  is  authorized,  grand  jurors  summoned  to  attend 
at  the  opening  of  the  court  are  to  serve  until  the  new  grand  jury 
appear. 

2.  The  order  of  the  court  directing  the  sheriff  to  summon  a  new 
grand  jui*y  pursuant  to  the  act  of  1903  (Pamph.  L.^  p,  341)  need 
not  be  filed  with  the  clerk. 

3.  An  indictment  which  designates  a  house  by  its  street  number  need 
not  set  forth  that  number  in  words  at  length.  It  is  an  arbitrary 
symbol,  and  should  be  set  forth  in  accoi dance  with  the  fact. 

4.  An  indictment  which  charges  police  commissioners  holding  office 
under  the  act  of  1885  (Gen.  fif^at.,  p,  1551)  with  failure?  to  in- 
quire into  the  neglect  and  omission  of  police  officers  under  their 
control  to  suppress  houses  of  ill-fame  and  gaming-houses,  and  to 
discipline  and  punish  such  of  the  officers  as  were  guilty  of  neglect 
of  duty,  is  valid. 

5.  Police  commissioners  may  be  jointly  indicted  for  neglect  of  their 
public  duty  as  such. 

6.  An  indictment  of  police  commissioners  holding  office  under  the  act 
of  1885  (Gen.  ^iai.^  p.  1551)  for  failure  to  inquire  into  the  neglect 
and  omission  of  police  officers  under  their  control  to  suppress 
houses  of  ill-fame  and  gaming-houses,  and  to  discipline  and  punish 
such  of  the  officers  as  were  guilcy  of  neglect  of  duty,  is  not  multi- 
farious because  it  specifies  many  such  houses. 
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On  motion  to  quash  indictment. 
Before  Justices  Garbison,  Swayze  and  Trbnohard. 
For  the  state,  Henry  Young,  prosecutor  of  the  pleas. 
For  the  defendants,  Francis  Child  and  Louis  Hood. 

The  opinion  of  the  court  was  delivered  by 

Swayze,  J.  The  defendants  move  to  quash  an  indictment 
found  at  the  Essex  Oyer  and  Terminer  and  removed  to  this 
court  by  certiorari. 

The  indictment  contains  two  coimts.  The  first  charges  that 
the  three  defendants  were  members  of  the  board  of  police  com- 
missioners of  the  city  of  Newark ;  to  that  board  was  entrusted 
the  government,  control  and  management  of  the  police  depart- 
ment and  police  force  of  the  city  and  the  direction  and  con- 
trol of  all  police  matters  therein;  that  the  defendants  were 
charged  witli  the  duty  of  using  and  exercising  all  proper, 
reasonable  and  effective  means  and  all  means  within  their 
power  for  preserving  public  peace  and  insuring  good  order 
and  for  suppressing  all  houses  of  ill-fame  and  prostitution 
and  gaming  or  betting-houses  therein,  and  for  enforcing  the 
laws  of  this  state  relating  thereto;  that  the  board  of  police 
commissioners  and  the  defendants  as  members  thereof  had 
under  their  control  and  management  the  police  force,  and 
were  vested  with  full  and  adequate  power  and  authority  for 
the  proper  and  efficient  enforcement  of  said  duty;  that  houses 
of  ill-fame  and  prostitution  and  gaming  or  bettiag-houses 
were  kept  at  places  specified  by  street  and  number,  all  of 
which  defendants  knew;  that  the  defendants  neglected  and 
omitted  to  use  and  exercise  and  cause  to  be  used  and  exercised 
all  proper,  reasonable  and  effective  means  and  all  means 
within  their  power  as  members  of  the  board  of  police  com- 
missioners for  the  suppression  and  prevention  of  the  keeping 
and  maintenance  of  said  houses,  and  neglected  and  omitted 
to  enforce  the  laws  of  the  state  in  respect  thereto,  and  suf- 
fered and  permitted  the  houses  to  be  kept  and  maintained 
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without  interference  and  without  proper,  reasonable  or  effect- 
ive endeavor  on  their  part,  and  without  using  all  means 
within  their  power  for  the  suppression  and  prevention  of  the 
keeping  and  maintenance  of  said  houses,  and  for  the  enforce- 
ment of  the  laws  in  respect  thereto. 

The  second  count  charges  the  defendants  with  the  duty  of 
directing  and  controlling  the  members  of  the  police  force 
\mder  their  command  and  direction  and  of  inquiring  into 
the  manner  of  performance  of  duty  by  each  and  every  mem- 
ber of  the  police  force  and  of  punishing  violations  or  neglects 
of  duty  by  members  of  the  force ;  it  charges  knowledge  of  the 
existence  of  the  houses  of  ill-fame  and  gaming-houses  on  the 
part  of  the  defendants,  and  the  officers  and  members  of  the 
police  force;  neglect  to  suppress  the  houses  and  to  enforce 
the  laws;  and  that  they  suffered  and  permitted  the  places 
to  be  kept  and  maintained  without  iuterference  on  the  part 
of  the  police  force;  that  the  defendants  neglected  to  inquire 
into  the  keeping  and  maintenance  of  the  houses,  and  the 
neglect  and  omission  of  the  police  force  to  suppress  and  pre- 
vent the  keeping  and  maintenance  thereof. 

The  first  reason  urged  in  support  of  the  defendants'  motion 
to  quash  is  that  the  grand  jury  by  which  it  was  found  was 
not  a  legal  grand  jury.  This  objection  is  founded  on  the  act 
of  1903.  Pamph.  L.,  p,  341.  The  act,  after  providing  that 
the  sheriffs  shall  cause  to  come  before  the  Court  of  Oyer  and 
Terminer  at  the  time  and  place  of  holding  the  court  twenty- 
four  men  to  serve  as  grand  jurors,  enacts  that  in  counties 
with  a  population  exceeding  two  himdred  and  fifty  thousand 
the  sheriffs  shall  cause  to  come  before  the  court  six  weeks 
thereafter  twenty-four  men  to  serve  as  grand  jurors  in  the 
place  and  stead  of  the  grand  jurors  summoned  to  attend  at 
the  opening  of  the  court,  and  when  the  grand  jurors  so  sum- 
moned shall  appear  for  service,  the  court  shall  discharge  those 
summoned  to  attend  at  the  opening  of  the  court.  The  court 
is,  however,  authorized  by  order  to  direct  the  sheriff  to  refrain 
from  summoniog  the  new  grand  jury,  in  which  case  the 
general  [evidently  meaning  grand]  jurors  summoned  to  attend 
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at  the  opening  of  court  shall  continue  to  serve  until  the  end 
of  the  term  unless  sooner  discharged. 

The  caption  of  the  indictment  is  not  before  us,  but  in  the 
printed  book  there  appears  what  seems  to  be  an  extract  from 
the  minutes,  not  certified  in  any  way,  which  sets  forth  the 
names  of  the  grand  jurors  who  appeared  at  the  opening  of 
the  September  Term,  1906.  Whether  the  indictment  was 
found  by  this  grand  jury  or  not  is  not  shown  by  the  return 
to  the  certiorari  nor  is  it  to  be  inferred  from  anything  in  the 
printed  case. 

If  the  fact  be  as  stated  in  counsel's  brief,  we  think  it  is 
not  a  valid  objection.  The  evident  intent  of  the  act  is  that 
the  grand  jury  summoned  for  the  opening  of  the  term  shall 
serve  until  a  new  grand  juiy  appears.  It  is  not  suggested  that 
a  new  grand  jury  actually  appeared.  The  statute  expressly 
authorizes  the  court  by  order  to  direct  the  sherifE  to  refrain 
from  summoning  new  grand  jurors,  and  we  must  assume  that 
such  order  was  made  unless  it  appears  to  the  contrary.  The 
clerk  returns  that  no  such  order  is  on  file,  but  the  statute  does 
not  require  it  to  be  filed,  nor  even  to  be  in  writing.  We  see 
no  reason  why  a  mere  verbal  order  to  the  sheriff  will  not 
suffice,  and  if  the  use  of  the  words  ^%y  order  direct"  imply 
pomething  more,  the  written  order  may  well  be  given  to  the 
sheriff  and  not  filed  with  the  clerk. 

An  objectioQ  urged  against  the  form  of  the  indictment  is 
that  the  street  numbers  of  the  houses  of  ill-fame  and  gaming- 
houses are  designated  in  the  indictment  by  Arabic  numerals 
and  not  written  out  in  words  at  length.  We  recogpize  the 
general  rule  contended  for  and  have  no  desire  to  relax  its 
force;  but  it  is  not  applicable  to  this  case.  The  street  num- 
bers of  houses  in  our  cities  do  not  indicate  the  numerical  order 
of  the  houses,  but  are  mere  arbitrary  symbols  which  have 
indeed  a  convenient  relation  to  numerical  order  but  nothing 
more.  A  house  numbered  2  is  probably  in  our  American 
cities  never  next  to  a  house  numbered  1,  and  the  house  next 
to  No.  1  may  be  numbered  5  or  7  or  la  or  1^.  In  many 
cities,  as  in  Philadelphia,  the  house  number  may  be  a  com- 
posite indicating  the  number  of  the  block  and  the  position  of 
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the  house  in  the  block.  What  the  rule  is  in  Newark  we  are 
not  advised.  It  is,  however,  safe  to  say  that  it  would  attract 
attention  by  its  novelty  if  the  number  of  the  house,  instead 
of  being  in  Arabic  numerals,  were  written  out  in  words. 
Strict  accuracy  would  require  that  in  pronouncing  the  num- 
ber of  a  house  we  should  say,  to  take  a  concrete  illustration, 
two-one  and  not  twenty-one.  Such  a  method  is  not  imcom- 
mon  in  dealing  with  numbers  that  are  in  fact  arbitrary  sym- 
bols. The  pleader  seems  to  have  shown  care  and  accuracy  in 
setting  these  symbols  forth  in  accordance  with  the  fact  and 
not  attempting  to  translate  them  into  words. 

The  other  objections  go  to  the  substance  of  the  indictment. 
The  first  is  that  the  board  of  police  commissioners  was  a 
mere  administrative  body,  not  vested  with  criminal  jurisdic- 
tion, not  authorized  to  issue  criminal  process,  or  to  sanction 
or  authorize  the  raiding  of  houses  of  ill-fame  or  gambling- 
houses. 

This  objection  overlooks  the  gravamen  of  the  charge.  The 
gist  of  the  first  count  is  the  willfully  suffering  and  permitting 
the  specified  houses  to  be  kept  and  maintained  without  inter- 
ference on  the  defendants'  part  and  without  proper,  reason- 
able or  effective  endeavor,  and  without  using  all  means  in 
their  power  for  the  suppression  and  prevention  thereof.  The 
gist  of  the  second  count  is  the  failure  to  inquire  into  the 
neglect  and  omission  on  the  part  of  the  police  oflBcers  to  sup- 
press the  public  nuisances  set  forth  in  the  indictment  and  to 
discipline  and  punish  such  of  the  oflBcers  as  were  guilty  of 
neglect  of  duty. 

If  either  count  is  good,  the  motion  to  quash  must  fail. 
State  V.  Norton,  3  Zab,  33,  48;  State  v.  Startup,  10  Vroom 
423,  429. 

Without  deciding  whether  it  is  the  duty  of  the  police  com- 
missioners to  use  and  exercise  all  proper,  reasonable  and  effect- 
ive means,  and  all  means  within  their  power  for  suppressing 
houses  of  ill-fame  and  enforcing  the  laws  of  the  state  relating 
thereto  as  set  forth  in  the  first  count,  but  without  intimating 
any  doubt  as  to  the  validity  of  that  count,  it  is  suflScient  for 
the  decision  of  this  motion  to  examine  the  second  count. 
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The  statute  creating  the  board  of  police  commissioners 
entrusts  them  with  the  government,  control  and  management 
of  the  police  department  and  the  direction  and  control  of 
police  matters.  They  are  given  full  power  and  right  to  sus- 
pend and  to  expel  or  discharge  any  person  employed  or  ap- 
pointed in  or  under  the  department,  provided  good  cause  is 
shown  after  an  investigation  by  the  board. 

Whatever  may  be  the  powers  of  the  police  as  to  the  sup- 
pression of  houses  of  ill-fame,  we  think  that  if  the  police 
force  of  a  city  willfully  permits  such  houses  to  be  kept  with- 
out interference  as  this  indictment  charges,  it  is  at  least  the 
duty  of  the  police  commissioners,  charged  by  statute  as  they 
are  with  the  discipline  of  the  force,  to  investigate  the  con- 
duct of  the  police  under  their  control,  and  that  if  the  police 
commissioners,  with  the  knowledge  which  the  indictment 
charges  they  had,  willfully  neglect  to  inquire  into  the  con- 
duct of  the  police  force  in  permitting  such  a  public  nuisance, 
they  are  themselves  guilty  of  neglect  of  a  duty  imposed  upon 
them  by  law,  and  are  indictable  therefor. 

The  next  objection  is  that  the  defendants  are  jointly  in- 
dicted when  the  neglect  of  each  is  necessarily  a  separate 
offence.  This  is  not  the  fact.  The  neglect  charged  is  of  the 
public  duty  of  the  defendants  as  police  commissioners;  that 
duty  is  a  joint  duty  which  cannot  be  exercised  by  any  one  of 
them  alone,  and  the  neglect  is  likewise  joint.  Each  defendant 
must  indeed  concur  in  the  neglect,  but  the  result  is  a  joint 
result.  An  early  precedent  of  a  joint  indictment  fof  non- 
feasance is  given  in  2  Chit,  Crini.  L.  *587. 

No  doubt  seems  to  have  been  felt  by  Lord  Mansfield  that 
in  a  proper  case  a  joint  indictment  might  be  found  against 
two  justices  for  improperly  refusing  to  grant  a  license  to  an 
inn.  R,  v.  Young  &  Pitts,  1  Burr.  556.  In  People  v. 
Meakim  et  al.,  133  N,  Y,  214,  the  Court  of  Appeals  of  New 
York  sustained  a  joint  indictment  against  three  excise  com- 
missioners for  neglecting  for  an  unreasonable  time  to  decide 
a  complaint  of  the  sale  of  liquor  on  election  day.  In  a  very 
recent  case  in  this  state  directors  of  a  street  railway  company 
were   jointly    indicted    for    involuntary    manslaughter;    the 
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duties  of  the  defendants  were  diverse;  some  were  concerned 
only  with  the  operation  of  the  road,  and  some  with  the 
scheme  or  system  under  which  the  operation  was  to  take 
place.  Had  the  objection  now  urged  to  this  indictment  been 
sound,  it  would  have  disposed  of  the  indictment  in  that  case. 
The  point  was  not  even  raised  and  the  case  came  on  for  trial 
upon  the  merits  before  three  of  the  justices  of  this  court,  who 
delivered  separate  charges  to  the  jury.  Neither  alluded  to 
any  diflBculty  in  the  way  of  holding  the  defendants  jointly 
liable  for  negligence.  State  v.  Young,  40  Vroom  592.  We 
think  there  is  no  substance  in  the  present  objection. 

As  to  the  objections  that  the  indictment  is  ambiguous, 
indefinite  and  vague,  and  bad  for  multifariousness,  it  is 
enough  so  say  that  there  is  a  single  definite  charge  of  neglect 
of  duty  in  failing  to  investigate  the  conduct  of  the  police 
force  under  the  control  of  the  defendants.  The  averments 
as  to  the  existence  of  numerous  houses  of  ill-fame  amount 
only  to  specifications  of  numerous  instances  of  neglect,  but 
the  crime  is  single.  It  may  well  be  that  there  would  be  no 
criminal  neglect  if  there  was  but  one  house  of  ill-fame  in  the 
city;  it  may  be  necessary  to  prpve  the  existence  of  many  in 
order  to  establish  the  neglect.  A  similar  view  has  been  taken 
in  a  recent  case  in  New  York.  People  v.  Eerlihy,  73  N,  Y, 
8upp.  236 ;  affirmed  in  the  opinion,  170  N,  Y,  584. 

The  motion  to  quash  is  denied. 


EMIL  BAUMAN  v.  JOHN  E.  COWDIN  AND  OTHERS. 

Argued  Febrnary  2(5,  1907--Decided  June  10,  1907. 

1.  The  duty  of  a  master  to  his  servant  to  exercise  reasonable  care  is 
performed  when  he  provides  an  apparatus  in  common  use,  pur- 
chased from  a  reputable  and  experienced  manufacturer,  and  makes 
a  test  where  a  test  is  required. 

Vol.  xlvi.  13 
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2.  Whether  the  obligation  of  the  master  requires  him  to  test,  imme- 
diately after  its  installation,  an  apparatus  in  common  use,  in- 
stalled by  a  reputable  manufacturer  under  an  independent  con- 
tract, depends  upon  the  circumstances  of  the  case  and  the  terms 
of  the  contract. 

:i.  The  master  is  not  liable  when  an  accident  happens  to  the  servant 
on  the  first  occasion  when  the  apparatus  is  used  if  the  method  of 
use  is  the  same  method  as  would  be  required  to  make  a  proper 
test. 

On  error  to  Passaic  Circuit. 

Before  Justices  Garrison,  Swayze  and  Trenchard. 

For  the  plaintiff,  defendant  in  error,  Michael  Dunn, 

For  the  defendants,  plaintiffs  in  error,  Sheirerd  Depue. 

The  opinion  of  the  court  was  delivered  by 

Swayze,  J.  The  plaintiff,  while  employed  by  defendants 
as  fireman  in  the  boiler-room  of  their  mill,  was  injured  by  the 
explosion  of  a  new  boiler  cleaner.  The  cleaner  was  of  a  type 
in  common  use,  and  had  been  put  in  just  prior  to  the  explo- 
sion by  the  Manchester  Manufacturing  Company,  a  reputable 
and  experienced  manufacturer,  imder  a  contract  which  pro- 
vided that  the  Manchester  company  should  attach  the  cleaner 
to  the  boiler.  The  work  of  attachment  was  completed  Satur- 
day afternoon,  and  fire  was  started  under  the  boiler  Sunday 
night.  About  seven  o'clock  Monday  morning  the  plaintiff 
was  ordered  by  tlie  engineer  to  open  the  valves  on  the  pipes 
which  connected  the  cleaner  with  the  boiler.  One  of  the 
valves  leaked  and  the  engineer  ordered  the  plaintiff  to  tighten 
up  the  nuts  on  the  valve  to  stop  the  leak.  While  he  was  en- 
gaged in  this  work  the  accident  happened. 

It  is  a  little  difficult  to  tell  exactly  on  what  the  plaintiff 
relies.  It  is  said  that  the  boiler  cleaner  remained  on  the  floor 
of  the  boiler-room  several  days  before  it  was  put  up ;  that  the 
valves  were  improperly  located,  and  in  particular  that  there 
should  have  been  a  stop-valve  at  the  boiler  so  that  the  cleaner 
might  be  tested  with  a  greater  assurance  of  safety;  that  there 
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was  a  structural  defect  in  the  cleaner,  either  because  the  top 
was  of  defective  iron  or  because  the  bolts  holding  the  cap  on 
were  too  tight  and  did  not  allow  for  the  difference  in  expansi- 
bility; that  the  cleaner  was  improperly  connected  with  the 
boiler;  that  no  test  was  made  by  the  defendants  before  the 
plaintiflf  was  set  to  work,  and  that  the  steam  pressure  was  let 
into  the  boiler  too  rapidly. 

Many  of  these  charges  of  negligence  can  be  readily  dis- 
posed of.  The  explosion  was  not  caused  by  the  fact  that  the 
cleaner  remained  on  the  floor  of  the  boiler-room  several  days 
before  it  was  put  up;  if  there  was  any  deterioration  in  the 
cleaner  during  that  time  it  had  no  connection  with  the  injury 
to  the  plaintiff.  Nor  was  that  injury  due  in  any  way  to  the 
location  of  the  stop- valve;  the  possibility  that  the  plaintiff 
might  have  been  a  few  feet  further  from  the  cleaner,  and  per- 
chance have  escaped  injury,  does  not  make  the  defendants 
liable.  The  structural  defects  in  the  cleaner,  which  seem  to 
have  been  the  real  cause  of  the  explosion,  if  attributable  to 
negligence,  were  due  to  the  negligence  of  the  Manchester 
Manufacturing  Company  on  whose  experience  and  reputation 
the  defendants  had  the  right  to  rely.  Atz  v.  Manufacturing 
Company,  30  Vroom  41;  Carlson  v.  Phenix  Bridge  Co.,  13? 
N.  Y,  273. 

The  master^s  duty  is  to  exercise  reasonable  care  only,  and 
that  care  is  exercised  when  he  provides  an  apparatus  in  com- 
mon use  purchased  from  a  reputable  and  experienced  manu- 
facturer and  makes  a  test  where  a  test  is  required,  since  that 
is  the  ordinary  course  of  prudent  men.  Reynolds  v.  Mer- 
chants' Woolen  Co.,  168  Mass.  501,  where  the  cases  are  col- 
lectad.  If  the  cleaner  was  improperly  connected  with  tho 
Ijoiler,  of  which  there  seems  to  be  no  evidence,  that  also  was 
the  fault  of  the  Manchester  company,  an  independent  con- 
tractor. The  fact  that  the  actual  work  of  connecting  was 
done  by  a  plumber  in  the  employ  of  defendants  does  not 
alter  the  case;  he  may  have  been  pro  hac  vice  the  servant 
of  tha  Manchester  company.  Delaware,  Lackawanna  and 
Western  Railroad  Co,  v.  Hardy,  30  Vroom  35;  affirmed, 
Id.  562;    and  in  the  absence  of  proof  that  the  contract  be- 
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tween  the  defendants  and  that  company  had  been  altered, 
we  must  assume  that  any  work  done  in  perfonnance  of  the 
contract  was  done  for  the  latter.  Upon  this  subject  we  should 
suppose  that  the  evidence  as  to  an  allowance  for  his  work 
upon  the  contract  price  was  relevant,  but  as  no  exception  was 
taken  to  the  refusal  to  admit  it,  we  cannot  review  that  ruling 
now.  It  is,  however,  unnecessary  to  dwell  further  upon  this 
subject  since  the  accident  was  not  caused  by  any  impropriety 
in  the  method  of  connecting  the  cleaner  and  the  boiler. 

The  only  question  in  the  case  which  requires  much  discus- 
sion grows  out  of  the  alleged  failure  to  make  a  proper  test  of 
the  cleaner  before  setting  the  plaintiff  to  work.  We  dismiss 
the  suggestion  of  the  defendants  that  this  failure  was  known 
to  the  plaintiflE  and  that  he  therefore  assumed  the  risk.  It  is 
true  that  he  testified  no  test  had  been  made,  but  this  can  only 
mean  that,  as  far  as  he  knew  at  the  time  of  trial,  there  had 
been  no  test.  This  is  not  quite  the  same  as  positive  proof  that 
he  had  knowledge  at  the  time  of  the  accident  of  the  want  of  a 
test  and  the  danger. 

The  obligation  of  the  master  to  test  and  inspect  machinery 
at  proper  intervals  is  so  well  settled  that  no  citation  of 
authority  is  necessary.  Whether  this  obligation  requires  him  to 
test  immediately  after  its  installation  apparatus  installed  by 
a  reputable  manufacturer  under  an  independent  contract  de- 
pends upon  the  circumstances  of  each  case  and  the  terms  of 
the  contract.  It  is  not,  however,  presented  by  the  present  case. 
Assuming  that  such  is  the  master's  duty,  the  evidence  on  the 
part  of  the  plaintiff  is  that  such  a  test  could  only  be  properly 
made  by  heating  the  cleaner  and  introducing  steam.  One  of 
the  plaintiff's  witnesses  testified  that  no  mere  pressure  test, 
whether  by  air  or  water  pressure,  would  be  a  safe  test  of  an 
apparatus  which  was  to  contain  steam  and  become  heated  by 
steam  under  high  pressure.  The  defendants'  brief  says: 
"All  the  experts  on  the  part  of  the  plaintiff  and  all  the  wit- 
nesses on  the  part  of  the  defendants  who  had  any  knowledge 
on  the  subject,  admitted  that  the  steam-heat  test  was  the 
proper  and  well-known  test  to  use  to  determine  whether  or 
not  this  appliance  was  safe  and  fit  to  use  in  the  mill."    The 
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only  other  test  suggested — the  hammer  test — was  actually 
used,  and  it  is  not  suggested  that  it  was  inefficient  as  far  as  it 
went.  We  assume  that  the  plaintiff's  view  is  correct.  If  so, 
there  seems  to  be  an  insuperable  obstacle  in  the  way  of  his 
recovery,  for  the  explosion  was  caused  by  the  introduction  of 
steam  heat  into  the  cleaner.  It  would  be  quite  illogical  to 
find  the  defendants  negligent  for  doing  the  very  thing  which, 
upon  the  plaintiff's  contention,  they  were  obliged  to  do  in  the 
performance  of  their  duty  to  him.  It  is  not  to  the  point  that 
the  plaintiff  did  not  know  they  were  making  a  test;  they 
were  under  no  obligation  to  tell  him  their  object  in  introduc- 
ing steam  into  the  cleaner.  Nor  is  it  of  any  significance,  if 
it  be  the  fact,  that  the  introduction  of  steam  was  with  a  view 
to  the  actual  operation  of  the  cleaner  and  not  to  a  trial  test. 
The  first  time  steam  was  introduced  answered  all  the  pur- 
poses of  a  test;  if  the  cleaner  proved  defective  its  use  would 
be  stopped;  if  it  withstood  the  test,  there  was  no  reason  why 
it  should  not  be  used  continuously  for  the  purpose  for  which 
it  was  intended  if  a  continuous  use  was  necessary.  Nor  can 
the  plaintiff  complain  because  he  was  the  employe  who  helped 
start  the  working  of  the  apparatus.  The  defendants  had  the 
right  to  start  it  through  some  of  their  employes,  and  there  is 
no  suggestion  that  the  work  was  not  properly  within  the 
plaintiff's  line  of  duty. 

The  plaintiff's  statement  of  the  master's  duty  defeats  his 
action,  unless  there  was  some  impropriety  in  the  method  of 
making  the  test.  It  is  urged  that  the  cleaner  was  heated  and 
the  steam  introduced  too  rapidly,  and  there  is  evidence  that 
proper  care  required  that  the  process  should  be  a  slow  one. 
The  difficulty  in  the  plaintiff's  way  upon  this  view  is  that 
there  is  nothing  to  show  that  the  heating  of  the  cleaner  and 
the  introduction  of  steam  in  the  manner  in  which  these  things 
were  done  would  have  resulted  in  an  explosion  if  the  cleaner 
itself  had  not  been  structurally  defective.  The  fact  seems  to 
be  quite  clear  that  the  injury  happened  from  this  structural 
defect,  and  for  such  a  defect  the  master  is  not  liable. 

The  motion  to  nonsuit  should  have  prevailed,  and  the  judg- 
ment must  be  reversed. 
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THOMAS  MAGNKU  v.  JOHN  YORE. 
Aiinied  February  20  and  21,  1907— Decided  June  10,  1907. 

1.  Under  the  Tenure  of  Office  act  {Pamph.  L.  1899,  p.  26)  a  mem- 
ber of  the  police  force  of  a  city  cannot  be  removed  by  the  cit> 
council  because  of  ineligibility  existing  at  the  time  of  his  ap- 
pointment. 

2.  A  plea  to  an  information  in  the  nature  of  quo  warranto  setting 
up  title  to  the  office  in  defendant,  and  praying  that  it  be  allowed 
and  adjudged  to  him,  if  it  is  bad  in  that  aspect,  cannot  be  sus- 
tained under  section  12  of  the  Quo  Warranto  act  {Pamph.  L 
1903,  p.  379)  as  a  plea  of  want  of  title-  in  the  relator. 


On  quo  warranto.    Demurrer  to  plea. 
Before  Justices  Garrison,  Swayze  and  Trenchard. 
For  the  relator,  James  Benny  and  Oilbert  Collins. 
For  the  defendant,  Elmer  W,  Demarest. 

The  opinion  of  the  court  was  delivered  by 

Swayze,  J.  We  are  satisfied  that  there  has  been  no  laches 
on  the  part  of  the  relator,  and  the  motion  of  the  defendant  to 
dismiss  the  proceedings  must  be  denied,  with  costs. 

We  think  the  motion  to  strike  out  the  plea  ought  not  to 
prevail.  Although  there  may  be  some  doubt  whether  it  is 
properly  framed,  we  incline  to  the  opinion  that  it  may  be 
looked  at  as  a  plea  that  the  office  was  vacant  at  the  time  of 
Yore's  appointment,  but  we  need  not  enlarge  upon  the  subject 
since  we  think  the  plea  is  bad  in  substance. 

The  plaintiff  was  chief  of  police  of  Bayonne,  appointed  De- 
cember 16th,  1902,  entered  upon  the  duties  of  his  office  Janu- 
ary 1st,  1903,  and  performed  the  same  until  February  10th, 
1906,  when  the  present  attempt  to  oust  him  was  made.  There 
was  no  written  charge  against  him.    The  plea  sets  up  that  the 
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office  was  vacant  at  the  time  defendant  was  appointed,  because 
the  relator  did  not  possess  the  qualifications  required,  some 
by  the  statute  and  some  by  the  rules  and  regulations  adopted 
by  the  common  council  and  in  force  at  the  time  of  the  relator's 
appointment. 

The  act  of  1899  (Pamph,  L,,  p,  26)  enacts  that  no  oflScer 
or  employe  in  the  police  department  of  any  city  shall  be  re- 
moved from  office  or  employment  therein  except  for  just 
cause  as  provided  by  the  first  section  of  the  act,  and  then  only 
after  a  written  charge,  stating  the  cause  of  complaint,  shall 
have  been  preferred  and  publicly  examined  by  the  appropriate 
municipal  board  upon  reasonable  notice  to  the  person  charged. 
The  intent  of  the  act  is  declared  to  be  to  give  a  fair  trial  and 
reasonable  opportunity  to  make  his  defence.  This  act  ex- 
tended to  all  officers  and  employes  and  all  cities  the  provisions 
of  the  act  of  1892  {Oen,  Stat,,  p.  1546)  as  to  chiefs  and  cap- 
tains of  police  in  second-class  cities,  which  latter  act  also 
would  be  applicable  to  the  present  case  if  not  superseded  by 
the  act  of  1899. 

The  act  makes  no  distinction  between  officers  de  facto  and 
officers  de  jure.  The  object  of  the  legislation  was  to  improve 
the  character  and  discipline  of  the  police  force  by  securing  the 
members  in  their  positions  during  good  behavior  and  to  pre- 
vent their  removal  for  partisan  and  personal  reasons  not 
affecting  their  character  or  efficiency  as  policemen.  These 
reasons  are  quite  as  applicable  to  de  facto  officers  as  to  officers 
de  jure.  The  act  permits  their  removal  only  for  incapacity, 
misconduct,  non-residence  or  disobedience  of  just  rules  and 
regulations.  Neither  of  these  causes  includes  ineligibility  af 
the  time  of  appointment.  This  court  has  intimated  in  a  pre- 
vious ease  that  a  police  officer  cannot  be  removed  for  conduct 
prior  to  entry  upon  the  service.  Campbell  v.  Police  Commis- 
sioners, 42  Vroom  98.  If  the  relator  was  ineligible  the  proper 
method  to  oust  him  was  by  qtio  warranto.  But  even  if 
the  statute  permitted  removal  for  ineligibility  existing  at  the 
time  of  the  appointment,  the  plea  fails  to  show  that  the  statu- 
tory procedure  was  followed.    As  far  as  appears  no  charges 
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were  made^  no  notice  given  the  relator,  and  no  hearing  had. 
The  plea  fails  to  show  a  legal  removal  of  the  relator,  or  a 
vacancy  in  the  oflBce  at  the  time  defendant  was  appointed,  and 
therefore  fails  to  show  title  to  the  oflBce  in  him. 
.  It  is  said,  however,  that  since  the  act  of  1895  (Oen.  Stat,  p. 
2636,  pL  12),  now  included  in  the  revised  act  as  section  12 
{Pamph.  L,  1903,  p.  379),  the  title  of  the  relator  may  also 
be  put  in  issue.  Lane  v.  Otis,  39  Vroom  64,  656.  The  ques- 
tion remains,  then,  whether  the  pleadings  are  effective  for  that 
purpose.  We  think  they  are  not.  The  plea  is  in  form  a 
single  plea  in  bar  setting  up  title  to  the  oflSce  in  the  defendant 
and  pra3dng  that  it  may  be  allowed  and  adjudged  to  him. 
Such  a  plea  does  not  put  in  issue  the  title  of  the  relator  except 
indirectly.  If  it  should  be  held  that  the  title  of  the  relator 
also  is  put  in  issue  by  such  a  plea,  we  should  have  the  anomaly 
of  a  single  plea  tendering  two  distinct  issues.  It  may  well 
be  that  since  the  act  of  1895  the  old  rule  forbidding  more 
than  one  plea  in  qtu)  warranto  {State  v.  Roe,  2  Butcher  216) 
is  not  applicable  to  proceedings  under  the  act  of  1884,  now 
section  4  of  the  revised  act  (Pamph.  L.  1903,  p,  377),  but  the 
defences  are  of  a  different  character  and  require  different 
pleas.  One  attacks  merely  the  right  of  the  plaintiff  to  file  the 
information  in  his  own  name  and  not  in  the  name  of  the 
attorney-general,  as  a  citizen  not  claiming  the  oflSce  might  do 
with  leave  of  court.  Pamph.  L.  1903,  p.  376,  §  1 ;  State,  ex 
rel.  Mitchell,  v.  Tolan,  4  Vroom  195, 198, 199.  In  the  present 
case  the  defendant  has  by  his  plea  relied  upon  his  own  title, 
and  it  cannot  now  be  sustained  merely  as  an  attack  upon  the 
right  of  the  relator  to  proceed  in  his  own  name  without  leave 
of  the  court.  Since  the  plea  fails  to  show  a  good  title  to  the 
office  in  the  defendant,  the  relator  is  entitled  to  judgment  of 
ouster  upon  the  demurrer. 
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THE  STATE,  DEFENDANT  IN  ERROR,  v.  CHARLES  SHARP. 
PLAINTIFF  IN  ERROR. 

Submitted  March  23,  1907— Decided  June  10.  1907. 

1.  Upon  overruling  a  demurrer  to  an  indictment  for  a  misdemeanor 
the  court  may  enter  judgment  at  once,  or,  in  its  discretion,  permit 
the  demurrer  to  be  withdrawn  and  a  plea  interposed. 

2.  An  indictment  charging  that  the  defendant  did  commit  fornication 
with  Sarah  A.  C.  is  good  without  stating  that  Sarah  was  an  un- 
married woman. 


On  error  to  the  Atlantic  Quarter  Sessions. 

Before  Gummebe^  Chief  Justice,  and  Justices  Garbetson 
and  Seed. 

For  the  plaintiff  in  error,  John  J.  Cranddll, 

For  the  state,  Joseph  E.  P.  Abbott,  prosecutor  of  the  pleas. 

The  opinion  of  the  court  was  delivered  by 

Seed,  J.  The  defendant,  Charles  Sharp,  was  indicted  by 
the  Atlantic  county  grand  jury  for  that  in  said  county  he  did 
commit  fornication  with  Sarah  Augusta  Cavileer  and  then 
and  there  carnally  knew  the  said  Sarah  Augusta  Cavileer. 
To  this  indictment  the  defendant,  after  pleading  not  guilty, 
withdrew  his  plea  and  interposed  a  demurrer  to  the  indict- 
ment. The  trial  court  overruled  the  demurrer  and  called 
upon  the  defendant  to  again  plead.  This  the  defendant  re- 
fused to  do.  The  court  then  caused  a  jury  to  be  empaneled 
to  try  whether  the  defendant  stood  mute  obstinately  and  on 
purpose,  and  the  jury  returned  a  verdict  that  the  defendant 
stood  mute  obstinately. 

It  was  then  ordered  that  a  plea  of  not  guilty  be  entered  for 
the  defendant,  and  thereupon  a  jury  was  called  io  try  the  issue 
formed  by  the  said  plea  of  not  guilty,  which  jury  returned  a 
verdict  of  guilty.    The  court  pronounced  judgment  that  the 
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defendant  be  fined  and  imprisoned.  This  judgment  is  brought 
up  by  this  writ. 

Upon  the  overruling  of  the  demurrer  the  defendant  was 
not  entitled  of  right  to  a  trial.  The  court  could  at  once  have 
pronounced  judgment.  This  course  of  practice  is  entirely 
settled  in  common  law.  Arch,  Cr.  Pr.  i&  Ev,  116 ;  2  Hawk. 
P.  C,  ch,  31,  §  7;  Reg,  v.  Gibson,  8  East  107-111;  Rex  v. 
Taylor,  5  Bowl.  &  Uy,  422;  Rex  v.  Birmingham  and  Glou- 
cester Railway  Go,,  3  Q.  B.  {Ad,  &  E.)  223. 

Everywhere  in  this  country,  if  there  is  a  demurrer  to  an 
indictment  for  a  misdemeanor  and  it  is  overruled,  the  judg- 
ment, unless  the  demurrer  is  permitted  to  be  withdrawn,  is 
final  against  the  defendant.    1  Bish,  Cr,  Pro.  ^  Pr,,  §  784. 

The  demurrer  was  not  withdrawn  in  this  case.  The  de- 
fendant had  the  right  to  either  stand  upon  it  or  to  waive  it 
by  asking  leave  to  withdraw  it  so  that  he  could  plead  to  the 
indictment.    He  chose  to  do  the  former. 

The  two  subsequent  trials,  however,  did  the  defendant  no 
injury,  for  the  judgment  entered  is  supported  by  the  record, 
and  the  overruled  demurrer  unwithdrawn. 

Indeed,  the  plaintiff  in  error  assigns  no  error,  attacking 
the  judgment  on  the  ground  that  the  trials  were  irregular. 
His  refusal  to  plead  was  obviously  designed  to  preserve  his 
strict  rights  as  a  demun*ant,  and  so  his  assignment  of  error 
was  logically  based  upon  the  issue  raised  by  the  demurrer, 
namely,  whether  the  indictment  was  legally  suflScient. 

The  first  point  of  attack  upon  the  indictment  is  that  it  fails 
to  state  that  the  woman  with  wliom  the  defendant  is  charged 
with  committing  fornication,  and  with  having  carnal  knowl- 
edge of,  was  an  unmarried  female. 

When  a  statute  creates  a  misdeTueanor  by  defining  the  ele- 
ments which  make  up  the  offence  the  rule  is  that  the  statutory 
language  shall  be  used  in  the  indictment.  Thus,  in  Massa- 
chusetts, the  statutory  provision  is  that  if  a  man  commits  for- 
nication with  a  single  woman  each  of  them  shall  be  punished, 
and  the  Massachusetts  court  held  that  the  statutory  language 
or  its  equivalent  must  be  used  in  an  indictment  for  fomica- 
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tion,  and  therefore  it  must  appear  that  the  parties  were  not 
married.    Commonwealth  v.  Murphy,  2  Allen  1G3. 

Our  statute,  however,  does  not  attempt  to  define  what  shall 
be  fornication.  The  statutory  language  is  "Any  person  who 
shall  commit  fornication  shall  be  guilty  of  a  misdemeanor." 
Pamph.  L.  1898,  p,  807,  §  48. 

The  word  *'fornication"  is  a  word  of  long-settled  meaning, 
and  implies  an  act  with  an  unmarried  woman ;  so  where  the 
statute  simply  makes  fornication  a  misdemeanor,  the  use  of 
the  word  "fornication,"  as  descriptive  of  the  act,  would  seem 
to  be  sufficient. 

Mr.  Bishop  says  that,  in  an  indictment,  no  greater  certainty 
is  nefcessary  than  will  show  a  prima  facie  case,  and  the  prose- 
cutor, it  is  believed,  is  not  required  to- prove  that  the  party 
was  not  married,  and  therefore,  in  the  absence  of  particular 
statutory  words,  the  prosecutor  could  not  be  called  upon  to 
allege  that  the  parties  were  not  married.  A  marriage  would 
seem,  in  its  nature,  to  be  a  matter  of  defence,  while  it  is  a 
matter  lying  peculiarly  within  tlie  knowledge  of  the  defend- 
ant.   Bish.  Stat  Cr.,  §  693. 

In  this  state  it  has  been  ruled  that  the  state  is  not  bound 
to  prove  that  the  woman  with  whom  the  commission  of  the 
act  is  charged  was  immarried,  that  being  the  presumption. 
State  V.  Oaunt,  21  Vroom  490. 

The  state  being  not  required  to  prove  the  singleness  of  the 
woman,  it  follows,  in  the  language  of  Mr.  Bishop,  that  the 
state,  in  the  absence  of  statutory  lapguage,  is  not  called  upon 
to  allege  it. 

This  view  is  supported  by  the  very  satisfactory  opinion 
delivered  by  the  Supreme  Court  of  Indiana  in  the  case  of 
State  V.  Stephens,  63  Ind.  542. 

It  is  also  assigned  for  error  that  it  should  have  been  alleged 
that  the  birth  of  a  bastard  followed  the  act  of  copulation. 
For  this  position  the  case  of  Smith  v.  Minor,  Coxe  19,  is  cited. 

That  case  merely  holds  that  at  the  time  of  the  decision, 
1790,  fornication  was  not  a  crime  in  this  state,  either  at  com- 
mon law  or  under  any  statute.  In  construing  the  statute 
then  in  existence,  the  court  held  that  it  required  not  only 
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fornication,  but  something  more,  namely,  the  birth  of  issue 
to  constitute  a  statutory  crime,  but  Judge  Paterson's  Crimes 
act  of  1796  made  fornication  itself  criminal,  and  since  then 
it  has  never  been  questioned  until  now,  that  the  offence  made 
a  crime,  was  not  completed  by  intercourse  of  the  kind  with 
an  unmarried  woman.  Of  course,  birth  of  issue  may  be  evi- 
dence of  the  act,  but  it  is  not  a  part  of  the  misdemeanor. 

We  think  the  indictment  was  good,  and  the  judgment 
should  be  aflBrmed. 


THE  TOWNSHIP  OF-  DOVER,  IN  THE  COUNTY  OF  OCEAN. 
V.  WILLIAM  A.  BRACKENRIDGE. 

Submitted  March  23,  1907— Decided  September  11,  1907. 

Where  a  tract  of  land,  bounded  upon  one  side  by  a  highway  and  upon 
the  opposite  side  by  a  river,  had  been  purchased,  and  the  pur- 
chasers had  built  a  hotel  upon  the  tract  and  opened  a  road 
through  the  land  in  front  of  the  hotel  from  the  said  highway  to 
the  river,  which  road  was  used  for  more  than  twenty  years  by 
such  of  the  public  as  wished,  not  merely  to  visit  the  hotel,  but  to 
go  to  the  river  for  a  variety  of  purposes,  and  this  use  was  in 
nearly  all  instances  wkhout  permission,  and  in  all  instances  with- 
out interference — Held,  that  a  verdict  finding  a  dedication  of  such 
road  to  the  use  of  the  public  would  not  be  set  aside. 


On  rule  upon  the  plaintiff  to  show  cause  why  a  new  trial 
should  not  be  ordered. 

Before  Gummere,  Chief  Justice,  and  Justices  Garret- 
son  and  Reed. 

For  the  defendant  and  relator,  Isaac  W,  Carmichael, 

For  the  plaintiff  and  respondent,  Aaron  E,  Johnston  and 
Theo,  J.  R,  Brovm. 
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The  opinion  of  the  court  was  delivered  by 

Seed,  J.  This  is  an  action  of  ejectment  brought  by  the 
township  of  Dover  to  recover  possession  of  land  which  it 
claims  has  been  dedicated  for  the  purpose  of  a  highway.  This 
alleged  highway  is  within  the  boundaries  of  a  tract  of  land 
conveyed  in  1870  to  a  company  known  as  the  Building  and 
Improvement  Association  of  Hudson  County. 

This  tract,  said  to  contain  sixteen  acres,  was  bounded  by 
Washington  street  on  the  north  and  Toms  river  on  the  south. 
In  the  year  1870  the  building  and  improvement  company 
erected  upon  this  tract  a  structure  known  as  the  Magnolia 
Hotel.  The  company  also  opened  a  road  leading  from  Wash- 
ington street  to  Toms  river.  This  road  was  connected  with 
the  hotel  by  two  circular  drives,  one  running  in  front  and  the 
other  in  the  rear  of  the  hotel.  The  road  in  question  from 
Washington  street  to  the  river  seems  to  have  been  originally 
built  to  accommodate  the  owners  and  guests  of  the  hotel. 
There  was  no  plotting  of  the  lot  by  maps  exhibiting  this  road, 
and  of  course  there  were  no  sales  of  lots  by  conveyances  re- 
ferring to  such  a  map. 

.  The  township's  right  rests  solely  upon  a  dedication  alleged 
to  arise  from  twenty  years'  use  of  this  road  by  such  portions 
of  the  public  in  such  circumstances  as,  if  is  insisted,  raised  an 
implied  dedication  of  such  road  by  the  owners  of  the  fee  to 
the  use  of  the  public. 

There  was  testimony  by  a  number  of  witnesses  that  the  line 
of  this  road  was  filled  with  gravel  and  material  from  Wash- 
ington street,  and  with  sand  from  the  excavation  for  the  cellar 
of  the  new  hotel,  and  this  filling  was  carried  past  the  hotel 
itself — ^which  seems  to  have  stood  some  thirty  feet  from  the 
river — down  to  the  river,  or  within  a  few  feet  of  it.  The 
hotel  seems  to  have  been  kept  open  intermittently  for  several 
years,  and  when  open  was  reached  from  Washington  street  by 
the  use  of  this  road.  So  also  the  guests  of  the  hotel  by  the 
use  of  this  road  reached  the  river  bank,  where  there  was  in 
the  summer  a  dock,  built  by  the  hotel  people  for  their  guests. 
But  this  dock  seems  to  have  been  removed  in  the  winter. 
Xo  doubt  the  principal  use  of  this  road  while  the  hotel  was 
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occupied  was  in  this  way.  The  road  was  designated  by  a  track 
for  travel  by  vehicles,  and  alongside  of  it  was  a  path  for 
pedestrians.  The  road  was  also  uj?ed  for  access  to  Bracken- 
ridge's  house,  which  was  built  along  the  road. 

It  was  showii  in  the  testimony  that  permission  was  some- 
times asked  at  the  hotel  to  use  the  road.  Inquiries  would  no 
doubt  be  made  at  the  hotel  whether  the  road  was  open  to  the 
public,  but  the  fact  that  some  were  told  they  could  use  it  does 
not  show  that  the  hotel  owners  exacted  such  permission,  or 
held  those  who  failed  to  obtain  such  permission  as  tresspassers. 
Indeed  the  evidence  show^s  that  such  use  as  was  made  of  the 
road  was  understood  to  be  unrestricted. 

The  only  question  is  whether  the  twenty  years'  use  was  so 
frequent  and  of  such  a  kind  as  to  penriit  a  jury  to  find  a  pre- 
sumption of  dedicatory  intent  in  the  m.inds  of  the  owners  of 
the  lands  traversed.  I  think  the  evidence  was  suflScient  for  a 
jury  to  draw  such  a  presumption. 

As  already  remarked,  it  seems  to  have  been  used  by  every- 
one who  had  occasion  to  pass  over  it.  Some  went  to  the  river 
to  view  it,  some  to  take  fishing  boats,  and  others  went  as 
members  of  picnic  parties.  One  witness  said  six  years  ago  he 
carted  poles  to  the  river  to  load  them  upon  a  boat  for  trans- 
portation to  a  seaside  city.  The  testimony  of  these  witnesses 
is  that  those  who  traveled  the  road  did  so  without  permission 
from  anyone,  and  that  the  use  continued  from  1870  for  ii 
period  of  more  than  twenty  years. 

The  law  was  correctly  charged,  and  there  was  evidence  from 
which  the  jury  could  draw  the  inference  that  there  was  such 
acquiescence  by  the  owners  of  the  fee  in  the  use  of  the  road 
for  a  period  of  twenty  years,  without  any  act  by  them  to  repel 
the  presumption  of  an  intention  by  such  owners,  to  subject 
the  fee  to  a  public  use. 

This  was  sufficient  to  support  the  verdict.  Wood  v.  Hurd, 
5  Vroom  87 ;  Clement  v.  Bettle,  36  Id.  675. 

The  nile  should  be  discharged. 
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THE   EMPIRE   CREAM   SEPARATOR   COMPANY   v.   TUB  DE 
LAVAL  DAIRY  SUPPLY  COMPANY. 

Argued  June  8,  1906— Decided  September  19,  1906. 

1.  A  count  which  charges  that  the  defeudant  spoke  or  published  cer- 
tain words  concerning  the  plaintiff,  and  that  he  spoke  them  mean- 
ing that  the  plaintiff  was  guilty  of  certain  specified  fraudulent 
conduct,  is  within  section  106  of  the  act  of  1903  {Pamph.  L.,  p. 
508),  which  permits  a  pleader  to  aver  that  the  words  were  used 
in  a  defamatory  sense,  specifying  such  defamatory  sense,  without 
a  prefatory  averment  to  show  how  such  words  were  used  in  that 
sense. 

2.  The  general  allegation  that  words  wore  maliciously  spoken  or 
published  is  sufficient,  although  the  words  might  otherwise  be 
privileged. 

3.  A  private  corporation  may  be  sued  for  slander. 

4.  There  was  no  need  to  allege  special  damages,  as  in  both  counts 
the  language  imputed  was  actionable  per  »6. 


On  demurrer  to  declaration. 

The  declaration  in  this  case  contains  two  counts,  one  for 
libel  and  the  other  for  slander.  There  is^  a  demurrer  to  each 
of  th€^eounts. 

The  first  count  charges  that  the  plainiijBf  was  manufactur- 
ing and  selling  cream  separators,  and  that  the  defendant 
falsely  and  maliciously  published  a  defamatory  libel  as  fol- 
lows: 

'*To  traveling  and  supervising  representatives  and  agents: 
It  may  be  of  interest  and  business  use  to  you  to  know  what 
the  Empire  people  [meaning  the  plaintiff]  are  proposing  to 
do  in  a  sejmrator  way.  All  our  reports  indicate  that  they 
[meaning  the  plaintiff]  have  had  a  very  poor  season  thus  far, 
and  that  their  [meaning  the  plaintiirs]  trade  has  fallen  off 
fully  half  in  most  sections.  Now  we  learn  that  they  [mean- 
ing the  plaintiff]  have  decided  to  abandon  their  present  type 
of  bowl  construction,  and  have  already  made  up  the  first  lot 
of  machines  of  a  modified  *disc^  type  of  construction,  going 
as  far  in  this  direction  as  they  dare  toward  an  infringement 
of  the  De  I^aval  patents.     This  new  machine  [meaning  the 
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machine  of  the  plaintiff]  will  not  be  placed  on  the  market,  of 
course,  until  they  [meaning  the  plaiatiff]  have  cleaned  up 
their  stock  of  the  present  style,  which  is  said  to  be  very 
large,  there  being  some  5,000  machines  in  their  works,  stores, 
beside  distributing  stocks  scattered  across  the  country.  They 
[meaning  the  plaintiff]  are  said  to  be  striving  hard  now  to 
unload  these  machines  onto  agents  and  dealers  without  re- 
striction as  to  price,  so  as  to  be  free  to  put  out  the  newer  style. 
This  is  being  accomplished  so  slowly,  though,  that  their  shop 
force  has  been  very  much  reduced,  and  the  shops  have  been 
closed  down  altogether  several  alternating  weeks,  which  plan 
will  likely  be  continued  during  the  summer.  It  will  certainly 
be  of  interest  to  their  [meaning  the  plaintiff's]  agents  and 
prospective  purchasers  of  their  machines  for  use  to  learn  that 
they  are  having  unloaded  onto  them  a  type  of  machine  that 
is  being  abandoned  by  the  manufacturers  as  inferior  and  too 
poor  to  remain  in  the  separator  race.  There  is  no  doubt  of 
what  is  planned  in  this  respect,  and  you  may  assert  it  posi- 
tively when  there  is  occasion  to  do  so." 

This  is  followed  by  the  words:  "Meaning  thereby  that  the 
plaintiff,  believing  the  cream  separaiors  manufactured  by  it 
to  be  of  defective  and  improper  construction  and  type,  and  of 
inferior  workmanship  and  design,  deceitfully  and  fraudu- 
lently induced  its  agents  and  dealers  to  purchase  such  ma- 
chines upon  the  false  representation  that  they  were  of  proper 
construction  and  type  and  of  proper  w(»rkmanship ;  that  the 
plaintiff  was  fraudulently  concealing  from  such  agents  and 
dealers  that  it  was  about  to  abandon  the  manufacture  of  such 
machines,  and  was  about  to  substitute  a  machine  of  different 
type  and  construction." 

Other  meanings  are  attributed  to  the  alleged  defamatory 
words,  which  need  not  be  set  out  in  extenso. 

Before  Justices  Fort,  Garretson  and  Reed. 

For  the  plaintiff,  Riker  &  Riker. 

For  the  defendant,  Robert  H.  McCarter. 


Digitized  by  LjOOQ IC 


JUNE  TERM,  1907.  209 


46  Vroom,  Empire  Cream  Co.  v.  De  JLavai  Dairy  Co. 


The  opinion  of  the  court  was  delivered  by 

Reed,  J.  It  is  perceived  that  the  innuendo  declares  that 
the  meaning  of  the  defendant  in  publishing  the  alleged  de- 
famatory words  was  that  the  plaintiff,  believing  its  machines 
to  be  defective,  fraudulently  induced  jls  agents  and  dealers  to 
buy  them  upon  the  false  representation  that  they  were  of 
proper  construction,  and  that  the  plaintiff  fraudulently  con- 
cealed from  its  agents  and  dealers  that  it  was  about  to  aban- 
don the  manufacture  of  these  maehin.?3  and  substitute  another 
type  of  machine.  The  purport  of  this  innuendo  is  that  the 
plaintiff  lied  to  its  agents  and  purchasers  for  the  purpose  of 
unloading  upon  them  inferior  machines. 

It  cannot  be  denied  that  the  written  publication  of  a  charge 
of  this  kind  is  libelous  per  se.  If,  therefore,  the  count  is 
within  section  106  of  the  act  of  1903  {Famph.  L„  p.  568)  it 
contains  a  charge  of  libel.  This  section  permits  the  plaintiff 
to  aver  that  the  words  were  used  in  a  defamatory  sense,  speci- 
fying such  defamatory  sense,  without  a  prefatory  averment  to 
show  how  such  words  were  used  in  that  sense. 

The  counsel  for  the  demurrant,  however,  insists  that  the  < 
words  actually  published  are  not  in  themselves  libelous,  and 
that  the  pleader  has  not  availed  himself  of  the  privilege  con- 
ferred by  section  106  by  averring  that  the  words  were  used  in 
a  defamatory  sense,  specifying  such  sense.  This  view  is  not 
tenable. 

The  purpose  of  the  statute  is  pointed  out  in  the  case  of 
Hand  v.  Winton,  9  Vroom  122.  It  was  to  enable  the  pleader 
to  impute  any  meaning  he  desired  to  the  published  words. 
Such  meaning  can  be  challenged  onlv  by  denial  of  the  libel. 
Upon  demurrer  to  the  declaration  tlie  imputed  meaning  of 
the  words  complained  of  is  admitted  by  the  demurrant. 

The  pleader  in  the  present  case  charged  that  the  defendant 
published  a  certain  defamatory  libel,  retting  it  out.  He  then 
charges  that  defendant  meant  by  such  words  to  charge  that 
the  plaintiff  had  been  guilty  of  such  conduct  as,  if  falsely 
charged  and  published  in  writing,  would  be  libelous. 

It  would  be  hypercritical  to  say  that  a  charge  that  certain 

Vol.  xlvi.  14 
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words  wera  used  in  a  defamatory  sense  was  within  the  statute, 
and  a  charge  that  certain  words  were  published  by  the  defend- 
ant, by  which  he  meant  to  charge  certain  words  which  were 
libelous,  was  aside  from  the  statute.  In  both  instances  the 
words,  as  interpreted  by  the  plead>3r,  are  charged  to  be  de- 
famatory— that  is,  used  in  a  defamatory  specified  sense,  and 
the  sense  is  specified. 

Indeed,  upon  examining  the  case  of  Feder  v.  Ilerrick,  14 
Vroam  24,  the  declaration  charged  that  the  defendant  did 
publish  a  certain  defamatory  and  liMous  matter,  setting  out 
the  matter  and  tlie  meaning  thereof,  without  otherwise  charg- 
ing that  the  matter  was  used  in  a  defamatory  sense.  On  de- 
murrer the  declaration  was  held  sufficient. 

It  is  also  observed  in  this  case  that  the  meaning  attributed 
to  the  alleged  defamatory  article  is  to  charge  personal  mis- 
conduct, and  not  merely  a  slander  of  the  character  of  the 
plaintiff's  goods. 

We  think,  therefore,  the  count  charging  the  libelous  publi- 
cation is  libelous  per  se,  and  requires  no  statement  of  special 
damages  to  support  the  action. 

In  regard  to  the  ground  taken  by  the  demurrer  that  the 
publication  was  privileged  because  made  to  its  own  employes, 
and  that  there  was  no  charge  of  express  malice  on  the  part  of 
the  defendant  in  uttering  this  alleged  libel,  we  think  this 
point  is  met  by  the  express  charge  of  rna lice  in  the  publication 
of  the  alloged  libelous  article.  Andrew  v.  Deshler,  14  Vroom 
Ifi.  31. 

Upon  the  demurrer  to  the  first  coniit  there  should  be  judg- 
ment for  the  plaintiff. 

The  second  count  of  the  declaration  sets  out  facts  similar 
to  the  first,  with  the  single  feature  of  difference  that  in  the 
first  the  defamatory  words  are  alleged  to  have  been  published, 
while  in  the  second  they  are  alleged  to  have  been  uttered  in  a 
certain  discourse. 

The  same  points  made  in  regard  to  the  insufficiency  of  the 
first  count  are  repeated  as  the  grounds  for  demurrer  to  the 
second  count.     An  additional  ground  for  demurrer  is  that 
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there  is  no  cause  for  an  action  for  slander,  because  a  corpo- 
ration cannot  be  guilty  of  slander. 

It  is  settled  in  this  state  that  a  corporation  may  be  guilty 
of  libel,  and  conceding  the  liability  of  corporations  for  de- 
famatory words  written  by  its  officers  or  agents,  it  is  impossi- 
ble to  conceive  on  what  ground  immunity  can  be  claimed  for 
it  for  defamatory  words  spoken  by  its  officers  or  agents. 

Another  ground  upon  which  the  demurrer  to  the  second 
count  is  placed  is  that  the  alleged  defamatory  matter  set  forth 
in  the  count  is  not  actionable  per  se,  therefore  no  cause  for 
action  is  shown,  because  no  special  damage  is  alleged.  I  have 
already  remarked  that  the  cause  for  action  set  forth  in  the 
first  count  being  for  libel,  the  allegation  of  special  damages 
was  not  essential. 

If  the  words  spoken  are  also  slanderous  per  se,  then  no 
special  damages  need  be  alleged  to  support  the  second  count. 

The  charge  seems  to  be  clearly  that  the  defendant  imputed 
to  plaintiff  fraudulent  conduct  in  the  conduct  of  its  business. 

Language  which  imputes  to  one  fraud  or  want  of  integrity 
in  his  business  is  actionable  per  se.  Any  charge  of  dishonesty 
against  a  party  in  connection  with  his  business,  whereby  his 
character  in  such  business  may  be  injuriously  affected,  is 
actionable. 

The  cases  upon  this  point  are  collected  in  25  Cyc,  L.  & 
Pro.  342. 

There  was  no  need  of  alleging  special  damages  to  support 
the  count  against  a  demurrer. 

Whether  there  was  a  sufficient  alk^gation  of  si)ecial  dam- 
ages, therefore,  need  not  be  discussed. 

It  was  pressed  upon  the  argument  that  both  counts  were 
defective  because  it  was  charged  that  the  defendant  published 
the  alleged  defamatory  words  and  it  was  not  charged  that  the 
defendant  by  its  agents  published  or  spoke  the  alleged  de- 
famatory words.  This  point  we  have  not  considered,  as  it 
was  not  one  of  the  grounds  for  demurrer. 

There  should  be  judgment  for  the  plaintiff  on  the  de- 
murrer. 
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RACHEL  HOPPER  ET  AL.,  PLAINTIFFS  BELOW  AND  DE- 
PENDANTS IN  ERROR,  V.  AMELIA  HERRING  ET  AL., 
DEPENDANTS  BELOW  AND  PLAJNTIFFS  IN  ERROR. 

Argued  June  Term,  1906--Decided  September  19,  1907. 

A  and  B,  tenants  in  common  of  a  tract  of  land,  divided  it  by  a  deed 
from  each  to  the  other  of  his  undivided  one-half  interest  in  a 
moiety  of  the  tract.  The  line  which  divided  the  portion  afterward 
held  by  A  in  severalty  from  the  portion  held  by  B  in  severalty 
separated  a  mill  and  milldam  situated  on  B's  portion  from  a 
deposit  of  gravel  on  the  west  side  of  the  milldam  located  on  A's 
portion.  In  the  partition  deed  from  A  to  B  was  this  clause : 
"The  privilege  and  liberty  to  get  gravel  from  the  west  side  of  the 
milldam  to  keep  the  same  in  repair  ^s  also  granted  in  this  deed  to 
the  possessor  of  the  mill."    Held — 

(1)  That  a  right  of  profit  a  prendre  in  the  land  of  A  was  granted 
by  A,  which  right  was  appurtenant  to  the  sawmill  property  of  B. 

(2)  That,  like  an  easement,  the  right  was  attached  to  and  fol- 
lowed the  property  of  B,  and  the  burden  of  servitude  was  attached 
to  and  followed  the  property  of  A,  into  the  hands  of  their  respect- 
ive heirs  or  purchasers. 


On  error  to  Bergen  County  Circuit  Court. 

This  action  is  on  contract  to  recover  the  value  of  twenty- 
four  loads  of  sand  which  the  defendant  removed  from  the 
land  of  the  plaintiff. 

The  case  was  tried  before  the  court  without  a  jury. 

The  facts  are  to  be  gathered  from  the  pleadings  and  the 
stipulations  of  counsel.  From  these  it  appears  that  one  John 
Jacobus  Demorest  and  one  Abraham  Jacobus  Demorest,  soon 
after  the  death  of  one  Jacobus  Demorest  about  the  year  1800, 
became  owners  as  tenants  in  common  of  a  farm  of  one  hun- 
dred and  sixty-five  acres.  On  June  10th,  1807,  these  owners 
partitioned  the  said  tract,  each  conveying  to  the  other  his 
one-half  interest  in  about  one-half  of  the  tract.  The  deed 
from  John  J.  Demorest  conveyed  to  Abraham  J.  Demorest 
eighty-five  and  twenty  hundredths  acres,  and  the  deed  from 
Abraham  J.  Demorest  to  John  J.  Demorest  conveyed  his 
interest  in  the  remaining  portion  named  in  the  deed  as  eighty- 
three  and  twenty-five  hundredths  acres.     By  these  two  con- 
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vevances  the  one-half  interest  of  each  in  the  whole  tract  was 
changed  into  an  interest  in  severalty  in  what  was  intended  to 
be  a  moiety  of  the  whole  tract. 

One  of  the  division  lines  between  these  tracts  was  Pass 
Kaeh  brook,  upon  which  was  a  sawmill  and  millpond.  The 
mill  and  all,  or  part  of  the  pond,  was  upon  the  land  con- 
veyed to  Abraham  J.  Demorest.  In  the  deed  from  John  J. 
Demorest  to  Abraham  J.  Demorest  is  this  clause :  ^T?he  privi- 
lege and  liberty  to  get  gravel  from  the  west  side  of  the  mill- 
dam  to  keep  the  same  in  repair  is  also  granted  in  this  deed  to 
the  possessor  of  the  mill."  The  west  side  of  the  milldam 
belonged  to  the  part  conveyed  to  John  J.  Demorest.  It  was 
in  pursuance  of  the  privilege  granted  in  this  deed  that  the 
defendant  entered  upon  the  land  of  the  plaintiff  and  took 
therefrom  the  gravel  in  question. 

Abraham  J.  Demorest  conveyed  his  portion  of  the  land  in 
1817  to  Johannis  Perry.  Perry  died  in  1883  devising  it  to  his 
daughter  Margaret.  Margaret  married  John  I.  Blauvelt. 
They  had  a  son  to  whom  the  estate  came,  and  he  died  intes- 
tate, leaving  among  his  heirs  the  defendant,  Amelia  Haring. 
She  holds  by  deed  of  release  from  the  other  heirs  a  title  in 
severalty  to  the  sawmill  property. 

Respecting  the  moiety  held  in  severalty  by  John  J.  Dem- 
orest, it  is  stipulated  that  the  title  to  it  now  resides  in  the 
plaintiffs. 

On  these  facts  the  trial  court  found  that  the  defendant  was 
liable  for  the  value  of  the  sand  taken. 

This  finding  was  not  put  upon  the  ground  that  the  saud 
taken  was  not  gravel,  but  was  put  upon  the  ground  that  the 
privilege  purporting  to  be  granted  or  reserved  in  the  deed 
from  John  J.  to  Abraham  J.  Demorest  was  a  license  only,  and 
not  enforceable  against  the  plaintiffs. 

Before  Justices  Fort,  Garretson  and  Reed. 

For  the  plaintiffs  in  error,  Reuben  M.  Hart, 

For  the  defendants  in  error,  John  8,  Mackay. 
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The  opinion  of  the  court  was  delivered  by 

Reed,  J.  The  privilege  and  liberty  granted  in  the  deed 
from  John  J.  Demorest  to  Abraham  J.  Demorest  was  a  grant 
of  a  right  of  profit  a  prendre,  namely,  a  right  to  take  a  part 
of  the  soil  or  produce  of  the  land,  such  as  sand,  clay,  grass, 
trees  and  the  like,  in  which  there  is  a  supposable  value.  Godd, 
Easem,  7;  14  Cyc.  L.  &  Fro.  lU2e;  2  Washb.  Real  Prop. 
276;  Bleweit  v.  Tregomiiiig,  3  Ad.  &  E.  554-575. 

While,  by  the  weight  of  authority,  a  right  of  this  character 
may  exist  in  gross — that  is,  unattached  to  any  dominant 
estate — the  existence  of  the  right  is  usuaDy  attached  to  such 
an  estate. 

This  is  perceivable  from  the  old  form  of  prescribing  for 
such  a  right,  which  was  termed  ''prescribing  for  a  qvs  esiate,'^ 
that  is,  claiming  that  for  a  period  of  time  suflBcient  to  raise 
the  presumption  of  a  grant,  the  plaintiff,  as  owner  of  a  domi- 
nant tenement,  had  exercised  the  right  of  entering  upon  the 
land  of  the  defendant  and  taking  profits  therefrom. 

This  is  the  character  of  the  defendant's  interest  in  the 
present  case. 

It  is  a  right  of  taking  gravel  from  the  land  of  the  plaintiff 
for  the  benefit  of  the  properly  of  the  defendant.  It  is  there- 
fore a  right  appurtenant  to  what  will  hereafter  be  styled  the 
sawmill  property. 

Inasmuch  as  the  defendant  claims  by  purchase  or  descent 
from  Abraham  J.  Demorest,  and  the  plaintiff  now  holds  the 
title  once  the  property  of  John  J.  Demorest,  it  is  essential  for 
the  success  of  the  defendant  that  he  be  in  position  to  stand 
upon  the  right  of  Abraham  J.  Demorest,  and  in  a  position  to 
maintain  that  the  burden  imposed  on  John  J.  Demorest  at- 
tached itself  to  the  land  which  has  passed  to  the  plaintiff. 

It  cannot  be  denied  that  this  result  supervenes  if  the 
original  grant  was  for  the  benefit  of  the  land  now  owned  by 
the  defendant.  The  doctrine  is  settled  that  when  a  right  to 
profit  in  land  exists  as  appurtenant  to  other  lands,  there  being 
a  dominant  and  servient  estate,  the  right  is  regarded,  in  most 
respects,  as  an  easement.     Post  v.  Pearsall,  22  Wend.  425; 
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Ritger  v.  Parker,  8  Cush.  145;  On  en  v.  Field,  102  Mass.  103; 
Huntingdon  v.  Asher,  96  N.  Y,  610;  Goodrich  v.  Burbank, 
12  4Hen  459. 

When  such  a  condition  exists  the  right  and  the  burden  are 
attached  to  the  respective  tenements,  and  the  right  and  the 
burden,  respectively,  passes  to  the  grantee,  devisee  or  heirs  of 
the  original  owner.  Whether,  therefore,  the  devolution  of  the 
right  and  the  burden  accompanies  the  land,  depends  upon  the 
fact  whether  the  right  is  for  the  benefit  of  a  particular  tene- 
ment. This  is  illustrated  by  the  case  of  Bailey  v.  Stephens, 
12  C.  B,  {N,  8.)  91. 

That  case  involved  a  claim  of  a  prescriptive  right  existing 
in  the  owner  of  close  A  to  enter  close  B  and  cut  and  convert 
all  the  trees  growing  thereon.  It  was  held  that  the  grant  pre- 
scribed for  was  too  large,  because  the  claim  was  to  take  and 
dispose  of  trees  at  pleasure,  irrespective  of  the  needs  of  the 
land  owned  by  the  party  who  claimed  the  profit. 

The  court  distinguished  it  from  the  case  of  Douglass  v. 
Kendall,  Cro,  Jac.  253,  because  in  the  latter  case  the  right 
was  to  take  thorns  that  should  grow  upon  the  land  of  the 
plaintiff  to  be  used  at  the  house  and  in  the  tenement  of  the 
defendant.  "This  case,"  the  court  remarked,  "falls  within  a 
class  of  cases  perfectly  well  known  to  the  law,  holding  that 
the  owner  of  an  estate  may  claim  as  appurtenant  to  that  estate 
a  profit  to  be  taken  in  the  land  of  the  other  to  be  used  upon 
the  land  of  the  party  claiming  the  profit." 

In  the  case  of  Pierce  v.  Keator,  70  N.  Y.  419,  A  owning 
a  farm,  sold  a  part  of  it  to  a  railroad  company,  reserving  to 
himself  the  privilege  of  mowing  or  cultivating  that  part  of 
the  land  sold  not  needed  for  railroad  purposes.  The  question 
was  whether  the  right  to  get  the  hay  passed  to  the  purchaser 
of  the  remaining  part  of  the  farm.  It  was  held  that  it  did 
not,  because  the  right  to  mow  was  not  for  the  benefit  of  the 
said  remaining  land,  but  was  for  purely  personal  purposes. 

Chief  Judge  Church,  in  delivering  the  opinion  of  the  court, 
remarked  that  the  privilege  reserved  was  a  right  of  profit  a 
prendre;  that  it  might  have  been  regarded  in  the  nature  of 
an  easemeet  if  the  reservation  had  been  made  to  the  grantor 
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on  account  of  his  being  the  owner  of  the  farm,  but  the  reser- 
vation was  personal ;  citing  the  language  of  Chancellor  Wal- 
worth in  Post  V.  Pearsell,  22  Wend,  432,  that  "a  profit  a 
prendre  in  the  land  of  the  owner,  when  not  granted  in  favor 
of  some  dominant  tenement,  cannot  be  said  to  be  an  easement, 
but  an  interest  or  estate  in  the  land  itself." 

In  the  case  of  Oruhb  v.  Guilford,  4  Watts  223,  the  grantor 
gave  to  the  grantee  the  privilege  to  enter  upon  remaining 
lands  of  the  grantor  in  search  of  iron  ore,  to  mine  it  and  carry 
it  away.  It  was  held  that  the  right  was  not  appurtenant  to 
the  twenty  remaining  acres  of  the  grantor,  because  not  neces- 
sary to  the  use  or  occupation  of  the  twenty  acres. 

These  cases  exhibit  a  condition  where  the  right  to  take  soil 
is  personal  to  the  taker,  and  not  for  the  benefit  of  other  lands. 

The  case  of  Huntington  v.  Asher,  96  N,  Y,  604,  exhibits  a 
different  situation.  In  this  case,  A  being  the  owner  of  land 
upon  which  was  a  millpond,  conveyed  to  B  a  half  acre  of  land 
adjoining  the  millpond,  and  the  right  to  take  ice  from  the 
pond  with  the  right  and  privilege  of  access  for  that  purpose 
to  and  from  the  pond  to  the  ice-house  to  be  located  on  the  lot 
conveyed.  The  grantee  covenanted  to  furnish  the  grantor, 
as  long  as  he  occupied  his  then  residence,  all  the  ice  he  re- 
quired for  family  use,  and  to  furnish  to  the  purchaser  of  the 
pond  and  mill  the  privilege  to  the  ice  required  for  his  family 
use.  It  appears  that  the  land  was  purchased  by  B  for  the 
declared  purpose  of  erecting  an  ice-house  in  which  to  store 
the  ice  to  be  cut  from  the  pond.  B  sold  the  half  acre  so 
bought  to  the  defendant.  The  plaintiff  sought  to  restrain 
the  defendant  from  entering  upon  the  property  and  exercising 
a  right  to  cut  the  ice,  under  the  clause  already  set  out. 

It  was  held  that  the  privilege  granted  was  not  a  license,  but 
was  a  right  to  profit  a  prendre  appurtenant  to  the  half  acre 
sold,  and  it  passed  to  the  defendant  as  successor  in  title  of  B. 

In  the  present  case,  the  grant  of  the  privilege  expressly 
states  that  the  right  to  get  gravel  from  plaintiffs'  land  is  for 
the  purpose  of  keeping  the  milldam  upon  defendants'  land 
in  repair.    A  more  conspicuous  instance  of  the  right  in  one 
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tenement  for  the  use  and  benefit  of  another  could  hardly  be 
exhibited. 

It  is  insisted,  however,  that  while  the  rights  of  the  defend- 
ants would  be  complete  if  the  privilege  granted  is  to  be  re- 
garded as  a  right  to  profit  in  the  soil,  yet  in  this  case  the 
grant  and  privilege  is  to  be  considered  as  a  mere  license,  not 
available  by  the  present  owner  of  the  sawmill  property. 

In  support  of  this  theory  the  cases  of  Echert  v.  Peters,  10 
Dick,  Ch.  Rep,  379,  and  the  East  Jersey  Iron  Co.  v.  Wright, 
5  Stew.  Eq.  248,  are  invoked. 

In  respect  of  the  case  of  Eckert  v.  Peters,  it  is  suflScient  to 
remark  that  it  does  not  involve  a  right  of  profit  a  prendre  at 
all. 

The  case  of  the  East  Jersey  Iron  Co.  v.  Wright  was  this : 
One  Williams  had  granted  to  one  Rude  the  exclusive  right 
and  privilege  of  raising  and  removing  ore  from  Williams' 
land. 

Williams  granted  to  other  parties  the  right  to  all  the  ore 
excepting  one  shaft,  with  the  right  of  digging  and  removing 
the  ore.  The  owners  of  the  rights  and  interests  of  the  last- 
mentioned  parties  filed  a  bill  to  enjoin  the  owners  of  Rude's 
interest  from  claiming  any  interest  in  the  land  under  the 
grant  from  Williams  as  against  the  complainants. 

It  was  held  that  the  grant  to  Rude  was  not  a  lease,  but 
merely  a  license.  This  was  correct,  for  the  right  was  one  of 
profit  a  prendre,  and  a  right  of  profit  a  prendre  is  not  per  se 
a  lease,  but  a  license.  It  was  a  right  not  appurtenant  to 
any  estate,  but  was  a  right  in  gross.  Williams,  the  licensor, 
sold  the  land  out  of  which  the  ore  was  to  be  taken.  Ir  was 
held  that,  after  the  licensor  divested  himself  of  his  whole 
estate  in  the  land,  the  right  granted  ceased.  In  other  words, 
the  burden  of  the  granted  privilege  did  not  follow  the  lands 
into  the  hands  of  a  purchaser.  In  that  case,  also,  there  was 
no  consideration  for  the  grant. 

In  the  present  case  the  right  is  not  in  gross,  but  appur- 
tenant, and,  as  already  exhibited, -has  the  characteristics  of 
an  easement  in  devolving  the  benefits  and  burdens  existing 
upon  the  dominant  and  servient  estates  upon  their  successive 
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owners.    In  this  case  there  was  a  consideration  for  the  grant 
or  reservation. 

It  is  apparent  that  the  theory  upon  which  that  case  was 
decided  is  inapplicable  to  the  facts  of  the  present  case. 

It  is  to  be  observed  that,  in  the  case  just  mentioned,  in 
support  of  the  conclusion  that  the  grant  to  Rude  was  a  license 
and  not  a  demise,  two  cases  were  cited.  One  is  the  case  of 
Handly  v.  Wood,  2  Barn,  i&  Aid.  724,  and  the  other  the  case 
of  Funk  v.  Ualdeman,  53  Pa.  St.  229. 

In  the  first  case,  there  was  a  grant  of  free  liberty  to  dig 
for  tin  and  all  other  minerals  on  certain  lands  of  one  Cortel- 
you  and  metals  there  found,  to  raise  and  prepare  them  for 
sale ;  to  sell  or  use  them,  &c. 

An  action  for  ejectment  was  brought  by  the  grantee  of  this 
right,  and  the  court  held  that  there  was  no  grant  of  minerals 
but  only  such  as  should  be  found,  and  no  right  of  possession 
of  the  property  which  should  support  an  action  for  ejectment, 
"but,"  Chief  Justice  Abbott  observed,  "it  is  nothing  more 
than  a  license  to  search  (irrevocable,  indeed,  on  account  of  its 
carrying  an  interest),  with  the  grant  of  such  of  the  ore  only 
as  could  be  found." 

It  is  entirely  settled  that  the  grant  of  profit  in  land  car- 
ried with  it  no  right  to  possession  of  the  land.  The  right  of 
profit  a  prendre  is  distinct  from  leases  of  land  from  which  a 
profit  is  to  be  taken.  It  grants  no  right  of  exclusive  possession 
of  land,  and  only  amounts  to  a  license  to  go  upon  the  land 
for  the  purpose  of  taking  sand,  gravel,  grass  or  trees;  but 
while  it  grants  no  right  of  possession  that  will  support  an 
action  of  ejectment  against  the  grantor,  it  is  an  incorporeal 
right  coupled  with  an  interest,  for  the  disturbance  of  which 
an  action  will  lie. 

.  It  is  obvious  that  the  court,  in  Handly  v.  Wood,  spoke  of 
the  right  there  as  a  license  in  contradistinction  to  a  lease,  and 
not  in  contradistinction  to  a  right  of  profit  a  prendre,  for  the 
moment  it  was  admitted  that  the  license  was  irrevocable,  it 
became  a  right  to  take  profit  in  the  land. 

In  the  other  case  cited,  namely.  Funk  v.  Haldeman,  supra, 
one  McEnery,  owning  land,  granted  to  one  Funk  the  privilege 
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of  going  upon  McEnery^s  land  for  the  purpose  of  prospecting 
and  boring  for  and  taking  out  of  the  earth  ore,  oil,  &c.  Mc- 
Enery  afterward  conveyed  the  land  to  one  Haldeman  sub- 
ject to  the  agreement  with  Funk.  It  was  held  that  Funk  did 
not  get  a  lease  granting  his  possession,  but  only  a  license.  It 
was,  however,  further  held  that  the  license  was  coupled  with 
an  interest,  and  was  not  a  mere  permission  revocable  at  the 
pleasure  of  the  licensor,  but  a  grant  of  an  incorporeal  here- 
ditament which  is  an  estate  in  land,  and  may  be  assigned  to 
a  third  party. 

Both  of  these  cases  involved  rights  of  profit  a  prendre  in 
gross,  and  the  right  to  revoke  or  assign  such  rights  need  not 
be  discussed. 

It  is  entirely  settled  in  all  the  cases  that  a  right  like  the 
one  now  in  question  is  not  revocable,  and  is  attached  to  and 
passes  with  the  dominant  tenement. 

In  no  jurisdiction  is  this  more  entirely  settled  than  that 
in  which  Funk  v.  Haldeman,  supra,  was  decided.  Hough  v. 
McCauley,  53  Pa.  St,  209;  Camahan  v.  Brown,  50  Id.  23; 
Grubb  V.  Qrubb,  75  Id.  73. 

Our  conclusion  is  that  the  ruling  that  there  existed  no  right 
in  the  defendant  to  enter  the  close  of  plaintiff  and  take  gravel 
for  the  purpose  indicated  was  erroneous. 

There  should  be  a  reversal. 


MARGARET  E.  BRINK,  ADMINISlllATRIX,  &c.,  OF  THOMAS 
P.  BRINK,  DECEASED,  v.  NORTH  JERSEY  STREET  RAIL- 
WAY COMPANY  ET  AL. 

Argued  February  27,  1907— Decided  September  11,  1907. 

A  man  on  a  cold  uight,  lying  upon  a  trolley  track,  was  pushed  some 
four  feet  by  the  fender  of  a  slowing- down  car.  He  was  found  to 
have  a  fractured  skull,  and  died  four  days  later.  The  deceased  wah 
on  that  night  driving  an  open  ice-wagon,  and  his  team  was  seen 
going  at  a  slow  trot,  driverless,  a  phort  distance  from  where  he 
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lay.  Held,  that  his  condition  of  involuntary  unconsciousness  or 
helplessness  raised  so  strong  a  presumption  that  the  injury  existed 
before  the  impact  of  the  fender  of  the  car  that  a  verdict  for  the 
plaintiff  should  be  set  aside. 


On  rule  to  show  cause  why  a  new  trial  should  not  be 
granted. 

Before  Gummere,  Chief  Justice,  and  Justices  Garret- 
son  and  Reed. 

For  the  defendants,  Alvah  A,  Cl-arh. 

For  the  plaintiff,  Jeremiah  A.  Kiernan, 

The  opinion  of  the  court  was  delivered  by 

Reed,  J.  The  plaintiff,  as  administratrix  of  her  husband, 
Thomas  P.  Brink,  brought  this  action  to  recover  damagea 
resulting  from  the  death  of  her  husband  by  reason  of  alleged 
negligence  of  the  servants  of  the  defending  company. 

It  appears  that  the  deceased,  on  the  morning  of  February 
2d,  1906,  about  half-past  nine  o'clock,  with  a  team  hitched  to 
an  open  ice-wagon,  started  out  from  the  city  of  Elizabeth. 
About  eight  thirty  o'clock  in  the  evening  of  that  same  day  a 
Mr.  Prindle,  who  was  driving  toward  Orange  along  Freling- 
huyscn  avenue,  met  a  team  and  wagon,  which  he  recognized  as 
that  of  the  deceased,  without  a  driver.  The  team  was  on  a 
jog  trot.  Shortly  after  he  passed  this  wagon  he  saw  an  object 
l}dng  on  the  track  of  the  defendant,  whose  trolley  road  runs 
along  Frelinghuysen  avenue.  He  also  saw  a  trolley  car  ap- 
proaching, the  fender  of  which  car,  he  ^ays,  struck  the  object, 
which  object  he  discovered  to  be  a  man.  When  the  fender 
struck  the  object  he  says  he  heard  a  sound  like  a  groan.  He 
also  says  that  the  car  was  stopped  after  it  pushed  the  man 
about  four  feet.  It  appears  that  the  man  was  taken  to  Saint 
Barnabas  Hospital  in  Newark,  where  he  died  four  days  later. 

An  autopsy  disclosed  a  fracture  of  the  inner  table  of  the 
skull  extending  from  about  two  inches  above  the  left  ear 
downward  to  the  base  of  the  skull.     There  was  hemorrhage 
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between  the  skull  and  the  membrane  which  covers  the  brain, 
and  the  brain  on  the  left  side  was  badly  torn.  The  death  of 
the  deceased  resulted  from  this  fracture  of  the  skull  and  this 
injury  to  the  brain.  The  trial  of  the  case  resulted  in  a  verdict 
for  the  plaintiff. 

The  defendants  insist  that  from  the  fact  that  the  deceased 
was  lying  upon  the  track  such  negligent  conduct  must  be 
imputed  to  him  as  will  defeat  his  right  to  recover. 

It  goes  without  saying  that  if  the  deceased  voluntarily 
placed  himself  upon  the  track,  or  permitted  himself  to  be  so 
placed,  it  would  present  a  case  of  gross  negligence  contrib- 
uting to  the  injury  from  which  he  dutfered.  'Therefore  the 
plaintiff  insists  that  the  presence  of  the  deceased  upon  the 
track  was  not  the  result  of  a  voluntary  act.  Indeed,  there  is 
nothing  to  show  that  the  deceased  voluntarily  did  anything 
from  which  negligence  could  be  imputed  to  him. 

The  defendants  next  insist  that  the  evidence  fails  to  show 
that  the  motorman  of  defendants'  car  was  negligent.  But 
assuming,  for  the  purpose  of  the  case,  tliat  from  the  testimony 
the  jury  could  have  inferred  that  the  motorman,  by  the  exer- 
cise of  a  reasonable  degree  of  care,  could  have  arrested  the 
progress  of  the  car  before  it  reached  the  place  where  the  de- 
ceased was  lying,  there  remains  another  question.  This  ques- 
tion is  whether  the  jury  could  reasonably  conclude  that  the 
death  of  the  deceased  was  caused  by  any  violence  inflicted  by 
this  car.  The  burden  of  showing  this  by  preponderance  of 
evidence  was  upon  the  plaintiff. 

The  testimony  discloses  that  the  car  was  stopped  within 
three  or  four  feet  after  reaching  the  place  where  the  deceased 
lay.  Whether  the  body  was  pushed  three  or  four  feet,  or 
whether  the  fender  struck  and  passed  over  the  body,  it  is  clear 
that  the  car  had  slowed  down  to  a  low  degree  of  speed  at  the 
moment  of  the  collision.  The  weight  of  the  body  was  so 
slight  in  comparison  with  the  weight  of  the  car  that  the 
resistance  of  the  body  must  have  been  imperceptible  in  arrest- 
ing the  motion  of  the  car.  The  car  must  have  almost  reached 
a  state  of  inertia  when  the  fender  touched  the  body  of  the 
deceased. 
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Again,  while  the  description  of  the  fender  and  its  distance 
from  the  ground  is  not  stated  with  exactness,  it  appears  that, 
after  running  down  from  the  front  of  the  car,  the  fender  took 
an  upward  curve.  If  this  fender  was  similar  to  the  fenders 
in  ordinary  use  it  would  seem  highly  improbable  that  the 
front  of  the  fender  would  have  administered  a  direct  blow 
upon  the  head  of  a  man  lying  prone  upon  the  ground  similar 
to  that  exhibited  upon  the  head  of  the  deceased.  Nor  is  the 
fact,  if  true,  that  the  deceased  was  heard  to  groan  evidential 
that  the  fatal  blow  was  struck  at  that  moment,  for  the  com- 
pression of  the  lungs  by  the  pressure  of  the  fender  upon  the 
body  would  (♦ause  an  expiration  of  air  producing  a  sound 
similar  to  a  groan. 

Notwithstanding  the  considerations  just  mentioned,  it  may 
be  conceded  that  if  it  were  clear  that  the  deceased  was  unin- 
jured when  lying  upon  the  ground  just  before  the  collision  it 
might  be  inferred  that  the  wound  found  upon  the  body  must 
have  been  caused  by  the  impact  of  the  fender  upon  his  head. 
But  it  is  not  clear  that  the  deceased  was  free  from  this  wound 
before  the  collision.  On  the  contrary,  it  is  in  the  highest 
degree  probable  that  his  presence  upon  the  track  was  attribu- 
table to  his  disabled  condition  resulting  from  this  injury. 

As  already  observed,  the  insistence  of  the  plaintiff  neces- 
sarily is  that  the  presence  of  the  deceased  upon  the  track  was 
involuntary.  The  plaintiflE  scouts  the  notion  that  it  was  the 
result  of  intoxication,  and  the  trial  judge  charged  the  jury 
that  if  the  deceased  became  voluntarily  intoxicated  and  placed 
himself  upon  the  track,  the  plaintiff  coald  not  recover,  so  that 
feature  is  eliminated  from  the  case  upon  this  rule. 

The  counsel  for  the  plaintiff,  thus  compelled  to  take  the 
ground  that  the  deceased's  prostrate  condition  at  this  obvious 
place  of  danger  was  one  assumed  involuntarily,  naturally  pro- 
pounds a  theory  to  account  for  this  situation.  This  theory  is 
that  the  deceased  was  walking  alongside  his  wagon  and  was 
overcome  by  the  cold,  and  became  bewildered  or  sick,  and  in 
that  condition  lay  down  upon  the  trolley  track.  This  theory, 
disconnected  from  any  injury  received  while  falling  upon  the 
track,  seems  to  be  incredible.     It  was  a  cold  night,  but  the 
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physician  says  the  deceased  was  warmly  clothed.  It  is  im- 
probable that  a  man  in  niotion,  walking  alongside  his  wagon, 
driving  his  team,  would  have  become  so  paralyzed  by  the  cold 
as  to  fall  helpless  upon  the  ground  and  lie  there  oblivious  of 
the  danger  of  his  position,  or  so  helpless  as  not  to  be  able  to 
creep  out  of  the  path  of  obvious  danger.  Still  less  reasonable 
is  it  to  suppose  that  sudden  sickness  brought  about  a  similar 
situation. 

Nevertheless,  the  deceased  was  admittedly  lying  upon  the 
track  of  the  trolley  company  unconscious  of  danger.  Elimi- 
nating volition  from  the  conduct  of  the  deceased,  what  could 
have  caused  his  helpless  condition  ?  The  theory  of  the  coun- 
sel for  plaintiff  is  entirely  unsatisfactory.  If,  however,  the 
deceased  had  already  received  the  brain  injury  which  caused 
his  death  the  problem  is  solved,  and  the  cause  of  his  uncon- 
sciousness of  danger  is  at  once* manifest. 

The  deceased  might  have  received  his  injury  from  the  two 
men  who  were  seen  by  the  motorman  running  from  the  place 
where  the  man  lay. 

A  more  probable  theory  is  that  he  was  injured  by  falling 
while  attempting  to  alight  from  his  Wiigon  for  some  purpose. 
He  may  have  become  chilled  and,  thinking  to  warm  himself 
by  walking,  may  have  tried  to  step  down  from  the  wagon-seat, 
and  his  limbs  having  become  cramped  and  stiffened  by  the 
cold  and  his  sustained  position,  he  stumbled  and  fell,  striking 
his  head  against  the  iron  rail  of  the  trolley  track. 

It  seems  manifest  that  the  injury  to  the  deceased  may  have 
occurred  in  the  way  suggested,  and,  as  already  observed,  the 
fact  of  the  deceased^s  unconsciousness  or  helplessness  before 
the  impact  of  the  car  fender  is  explicable  upon  the  assump- 
tion that  the  injury  did  occur  in  some  such  way,  and  is  ex- 
plicable upon  no  other  rational  theory. 

Nor  does  the  physician's  testimony  respecting  the  absence 
of  any  appearance  of  injuries  other  than  that  to  the  head  of 
the  deceased  possess  any  material  importance  in  opposition  to 
these  views.  Assuming  that  the  physician  made  a  particular 
examination  for  the  purpose  of  discovering  discolorations  or 
bruises,  and  that  such  appearances  were  absent,  nevertheless 
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their  absence  would  be  no  stranger  in  case  he  stumbled  and 
fell  than  if  he  was  struck  or  pushed  by  a  trolley  car  fender. 
In  either  instance  his  heavy  clothing  would  probably  protect 
him  from  severe  contusions. 

We  are  of  the  opinion  that  the  con^dusion  reached  by  the 
jury  that  the  death  of  Mr.  Brink  resulted  from  injuries  in- 
flicted by  the  car  of  the  defendants  was  not  supported  by  the 
evidence. 

The  rule  to  show  cause  should  be  made  absolute. 


ELLEN  N.  OSBORN,  EXECUTRIX,  PLAINTIFF  AND  AP- 
PELLEE, V.  THEOPHILE  E.  GURTNER  AND  SBLMA  R. 
GURTNER,  DEFENDANTS  AND  APPELLANTS. 

Submitted  February  19,  1907— Decided  June  10,  1907. 

On  appeal  from  the  District  Court  tins  court  will  not  consider  an 
alleged  error  not  in  any  way  brought  to  the  attention  of  the  trial 
judge  and  not  shown  in  the  state  of  the  case  to  have  been  in  any 
way  raised  before  him. 


On  appeal  from  the  Second  District  Court  of  the  city  of 
Newark. 

Before  Justices  Garrison,  Swayze  and  Trenohard. 
For  the  plaintiff,  Philip  J,  Schotland. 
For  the  defendants,  George  H,  Peirce. 

The  opinion  of  the  court  was  delivered  by 

Trenchard,  J.  This  is  an  appeal  from  a  judgment  of  the 
Second  District  Court  of  the  city  of  Newark. 

The  action  was  for  rent  of  premises  No.  482  Broad  street, 
Newark,  New  Jersey,  alleged  to  be  due  to  the  plaintiff  from 
the  defendants. 
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The  cause  was  tried  before  the  judge  without  a  jury,  and  a 
judgment  for  plaintiff  rendered. 

The  only  reason  urged  for  reversal  is  the  refusal  of  the 
trial  judge  to  render  a  judgment  for  the  defendants. 

An  examination  of  the  state  of  the  case  shows  that  the 
motion  for  judgment  for  the  defendants  specified  no  grounds 
for  the  allowance  of  such  motion,  and  therefore  raised  no 
legal  question  for  the  determination  of  the  trial  court.  Oar- 
retson  v.  Appleton,  29  Vroom  386;  Hopwood  v.  Atha  & 
lUingstvorth  Co,,  39  Id,  707;  Zeliff  v.  North  Jersey  Street 
Railway  Co.,  40  Id,  541. 

On  appeal  from  the  District  Court  this  court  will  not  con- 
sider an  alleged  error  not  in  any  way  brought  to  the  attention 
of  the  trial  judge  and  not  shown  in  the  state  of  the  case  to 
have  been  in  any  way  raised  before  him.  O'Donnell  v.  Wexler, 
43  Vroom  142;  Hanson  v.  Pennsylvania  Railroad  Co.,  Id. 
407;   Frisby  v.  Thomas  Jefferson  Council,  45  Vroom  213. 

The  result  is  that  the  judgment  below  should  be  aflBrmed. 


BRIDGET  QUINLAN  AND  JOHN  QUINLAN  v.  MICHAEL 
WELSH. 

Argued  February  27,  1907— Decided  June  10,  1907. 

On  a  rule  to  show  cause,  in  an  action  for  injuries  to  real  property, 
where  the  damages  found  are  alleged  to  be  excessive,  the  verdict 
will  not  be  set  aside  on  a  mere  preponderance  of  proof,  nor  unless 
it  is  so  evident  that  the  jury  have  erred  as  to  convince  of  mistake, 
prejudice  or  partiality. 


•On  rule  to  show  cause. 

Before  Justices  Garrison,  Swayze  and  Trenchard. 

For  the  plaintiffs,  Frederic  M,  P.  Pearse  and  Robert  Adrain. 

For  the  defendant,  Alan  H,  &  Theo.  Strong, 
Vol.  xLvi.  15 
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The  opinion  of  the  court  was  delivered  by 

Trenchard,  J.  This  action  was  brought  by  the  plaintiffs 
against  the  defendant  to  recover  damages  for  injuries  aUeged 
to  have  been  done  to  the  property  of  the  wife,  Bridget  Quin- 
lan, by  reason  of  the  unlawful  cutting  down  of  the  highway 
known  as  Main  street  in  front  of  her  property  in  the  borough 
of  South  Amboy.  At  the  trial  there  was  testimony  tending 
to  show  that  the  work  was  done  by  the  defendant,  and  that 
it  was  done  without  lawful  authority. 

The  trial  judge  correctly  charged  the  jury  that  "the  dam- 
ages must  be  limited  to  the  value  of  the  loss  of  enjojrment  of 
the  property  from  some  time  in  August  or  September,  1905, 
until  the  18th  day  of  December,  1905."  Hatfield  v.  Central 
Railroad  Co.,  4  Vroom  251;  Ackerman  v.  Nutley,  41  Id.  438. 

The  jury  found  a  verdict  for  the  plaintiffs  for  $160. 

The  defendant  was  allowed  a  rule  to  show  cause  why  the 
verdict  should  not  be  set  aside  and  assigns  numerous  reasons 
why  the  rule  should  be  made  absolute.  However,  the  only 
reason  argued  is  that  under  the  rule  laid  down  by  the  trial 
judge  the  damages  were  excessive. 

To  be  sustained  the  verdict  must  be  supported  upon  the 
tlieory  of  the  law  upon  which  it  was  submitted  to  the  jury. 
Sensf elder  v.  Stokes,  40  Vroom  86. 

We  think  the  verdict  in  this  case  may  be  thus  sustained. 

Witnesses  called  by  the  plaintiffs  testified  in  effect  that  the 
work  of  grading  was  begun  in  August,  1905,  and  continued 
until  December  18th,  1905,  when  the  summons  was  issued; 
that  the  property  of  Mrs.  Quinlan  abutting  the  cut  consisted 
of  two  dwelling-houses  erected  on  a  lot  having  a  front  of 
seventy-five  feet  on  Main  street;  that  one  of  these  houses  was 
a  single  house  in  which  Mrs.  Quinlan  resided  with  her  hus- 
band; that  the  other  house  was  one-half  of  a  double  house, 
which  one-half  was  rented  for  $8  per  month;  that  the  house 
in  which  the  plaintiffs  resided  had  been  rented  years  ago, 
before  it  had  been  improved,  for  $20  per  month;  that  at  the 
time  tlie  work  was  commenced  the  houses  were  eighteen  inches 
above  grade;  that  the  cut  was  made  four  feet  six  inches  below 
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this;  that  the  curbstones,  sidewalks  and  fences  fell  down, 
rendering  it  impossible  to  enter  the  premises  from  the  front. 
Some  of  this  testimony  was  contradicted  by  witnesses  on  the 
part  of  the  defendant,  but  it  was  the  province  of  the  jury  to 
say  to  which  the  greater  credit  should  be  given. 

On  a  rule  to  show  jcause,  in  an  action  for  injuries  tcr  real 
property,  where  the  damages  found  are  alleged  to  be  excessive, 
the  verdict  will  not  be  set  aside  on  a  mere  preponderance  of 
proof,  nor  unless  it  is  so  evident  that  the  jury  have  erred  as  to 
convince  of  mistake,  prejudice  or  partiality.  Merritt  v.  Har- 
per, 15  Vroom  73. 

We  find  no  such  cause  for  disturbing  this  verdict,  and  the 
rule  to  show  cause  will  be  discharged,  with  costs. 


EDMUND  D.  OLIVER  AND  THE  DELAWARE  RIVER  TRANS- 
PORTATION COMPANY,  PROSECUTORS,  v.  THE  INHAB- 
ITANTS OF  THE  CITY  OF  BCTRLINGTON  AND  HENRY 
L.  BROWN. 

Submitted  February  19,  1907— Decided  June  10,  1907. 

1.  The  powers  delegated  to  a  municipal  cori>oration  by  the  legis- 
lature authorizing  it  to  regulate  wharves,  and  to  charge  and  col- 
lect wharfage  for  their  use,  are  public  or  legislative  powei*s,  and 
incapable  of  delegation  or  of  surrender  by  the  municipality.  A 
municipality  cannot,  therefore,  surrender  the  powers  by  leasing 
the  exclusive  use  and  control  of  its  wharves  for  any  period  of 
time  without  express  statutory  authority  so  to  do. 

2.  Such  express  statutory  authority  is  not  conferred  upon  the  city 
of  Burlington  by  an  act  entitled  "An  act  relating  to  wharves  and 
docks  in  cities  of  the  third  class,"  approved  March  22d,  1901 
{Pamph.  L.J  p.  394),  for  the  reason  that  that  act  is  local  and 
special,  and  unconstitutional  under  article  4,  section  7,  paragraph 
11,  of  the  constitution  of  this  state. 


On  certiorari. 

Before  Justices  Garrison,  Swayzb  and  Trenohard. 
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For  the  prosecutors,  Norman  Orey, 

For  the  defendants,  Ernest  Waits  and  Edwin  Robert  Walker. 

The  opinion  of  the  court  was  delivered  by 

Trenchard,  J.  The  writ  of  certiowiri  in  this  case  brings 
up  for  review  the  lease  of  a  wharf  by  the  city  of  Burlington 
to  the  defendant  Brown. 

On  June  5th,  1906,  the  common  council  of  the  city  passed 
a  resolution  providing  for  the  lease,  which  was  executed  June 
29th,  1906. 

The  lease  granted  to  Brown  "all  that  certain  wharf  and 
wharf  buildings  thereon  erected,  situate  at  the  foot  or  north- 
erly end  of  High  street,  and  facing  upon  the  Delaware  river, 
in  the  city  of  Burlington  aforesaid,  and  known  as  the  *town 
wharf,'  with  the  appurtenances.*' 

The  lease  was  for  five  years,  from  June  5th,  1906,  at  $500 
per  year. 

The  legality  of  the  lease  is  challenged  on  the  ground  that 
the  city  was  without  power  to  make  the  lease. 

High  street  is  the  oldest  street  in  the  town  and  was  laid 
out  in  1677.  It  runs  at  right  angles  to  the  Delaware  river 
and  is  the  principal  mercantile  street.  At  its  end  and  be- 
tween it  and  the  river,  and  extending  the  full  width  of  the 
street,  is  a  public  wharf,  known  as  the  "town  wharf. *'  The 
trolley  cars  run  down  to  the  wharf. 

The  title  of  the  streets  in  the  city  of  Burlington  was  in  the 
proprietors  and  passed  to  their  grantees  {Lewis  v.  Pennsyl- 
vania Railroad  Co.,  19  N.  J.  L.  J.  74),  and  there  has  been  no 
conveyance  of  the  fee  of  High  street  to  the  city. 

The  wharf  in  question  has  been  used  as  a  public  wharf  by 
the  public  and  the  different  classes  of  boats  on  the  river  from 
the  earliest  times.  It  is  shown  on  a  map  made  in  1696.  Ap- 
propriations for  its  repair  were  made  by  the  city  from  time  to 
time. 

On  March  4th,  1851,  an  "Act  to  incorporate  the  city  of  Bur- 
lington" was  passed  (Vamph.  L.  1851,  p.  149),  the  fifteenth 
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section  of  which  provided  that  council  might  pass  ordinances 
regulating  wharves  and  docks  and  the  rates  of  wharfage,  and 
ordinances  for  such  purposes  were  passed  from  time  to  time. 

The  powers  delegated  to  a  municipal  corporation  by  the 
legislature,  authorizing  it  to  regulate  wharves,  and  to  charge 
and  collect  wharfage  for  their  use,  are  public  or  legislative 
powers,  and  incapable  of  delegation  or  of  surrender  by  the 
municipality.  A  municipality  cannot,  therefore,  surrender 
the  powers  by  leasing  the  exclusive  use  and  control  of  its 
wharves  for  any  period  of  time,  without  express  statutory 
authority  so  to  do.  30  Am.  <&  Eng.  Encycl.  L,  (2d  ed.)  488, 
and  cases  there  cited. 

In  this  state  the  right  of  the  public  to  have  communica- 
tion between  the  end  of  a  street  and  a  navigable  stream  kept 
open  is  well  established.  Hoboken  Land  and  Improvement 
Co.  V.  HoboJcen,  7  Vroom  540. 

Only  an  act  of  the  legislature  can  take  away  this  right. 
Elizabeth  v.  Central  Railroad  Co,,  24  Vroom  491. 

It  is  contended  by  the  defendants  that  the  necessary  express 
statutory  authority  is  to  be  found  in  an  act  entitled  "An  act 
relating  to  wharves  and  docks  in  cities  of  the  third  class,'^  ap- 
proved March  22d,  1901.    Pamph.  L,,  p.  394. 

But  this  contention  cannot  prevail. 

The  act  of  1901  is  ineflfectual  for  such  purpose  for  the 
reason  that  it  is  local  and  special  and  unconstitutional  under 
article  4,  section  7,  paragraph  11  of  the  constitution  of  this 
state. 

The  first  section  of  the  act  provides  that  "where  cities  of 
the  third  class  in  this  state  own  the  wharves  and  docks  located 
within  such  city  limits,  it  shall  be  lawful  for  such  cities  to 
lease  said  wharves  and  docks  to  any  person  or  corporation  for 
a  term  not  exceeding  five  years." 

The  act  relates  to  cities  of  the  third  class  only. 

Our  Court  of  Errors  and  Appeals,  in  the  case  of  Mortland 
V.  Christian,  23  Vroom  521,  declared  that  population  may  be 
made  the  basis  of  classification  in  a  statute  relating  to  munici- 
palities of  this  state  and  of  their  internal  affairs,  in  cases 
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where  the  legislative  object  is  one  naturally  incident  to  popu- 
lation. In  this  case  there  has  been  no  reason  assigned,  nor 
is  it  apparent,  why  all  cities  should  not  have  the  power  to 
lease  their  wharves  as  well  as  cities  of  the  third  class.  Popu- 
lation cannot  have  any  just  reference  to  this  distinction  be- 
tween these  classes  by  which  the  one  is  separated  from  the 
others.  There  is  no  natural  connection  between  the  number 
of  people  in  a  ciiy  and  its  right  to  lease  its  wharves.  The 
classification  made  by  a  statute  is  justified  or  not,  by  consider- 
ing whether  the  statute  is  thereby  rendered  general  or  special, 
not  whether  it  is  wise  or  unwise.  Halsey  v.  Nowrey,  42 
Yroom  481;  Heifer  v.  Simon,  24  Id.  550;  Anderson  v.  Tren- 
ton, 13  Id,  486. 

Our  conclusion  is  that  the  city  was  without  power  to  make 
the  lease  in  question,  and  that,  therefore,  the  lease,  together 
with  the  resolution  by  which  its  execution  was  directed,  must 
be  set  aside,  with  costs. 


ISIDOR    BRAND,    PROSECDTOK,    v.    THE    AUTO    SERVICE 

COMPANY. 

Argued  February  21,  1907— Decided  June  10,  1907. 

1.  The  statutory  test  provided  by  the  Attachment  act  of  1901 
{Pamph.  L.J  p.  158)  for  an  attachment  against  a  corporation  is 
not  whether  it  be  a  resident  or  non-resident,  but  whether  it  be  a 
corporation  created  or  recognize<l  ns  a  corporation  of  this  state 
by  the  laws  of  this  state. 

2.  An  affidavit  stating  that  the  defendant  in  attachment  "is  not,  to 
deponent's  knowledge  or  belief,  resident  in  this  state  at  this  time" 
is  legally  insufficient  to  warrant  the  writ  of  attachment  against  a 
corporation  under  the  Attachment  .nc(  of  1901. 


On  certiorari. 

Before  Justices  Garkison,  Savayze  nnd  Trenohabd 
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For  the  prosecutor,  Weller  &  Lickievslein. 
For  the  defendant,  McDermott  &  Knright, 

The  opinion  of  the  court  was  delivered  by 

Trenchard,  J.  The  prosecutor,  I?idor  Brand,  procured  a 
writ  of  attachment  to  be  issued  out  of  the  Hudson  County 
Circuit  Court. 

Property  of  the  defendant,  the  Auto  Service  Company,  was 
attached  under  the  writ  and  released  },y  the  sheriff  upon  the 
filing  of  a  bond. 

'^The  defendant  entered  no  appearance,  but  moved  to  quash 
the  writ,  appearing  specially  for  that  purpose,  and  not  other- 
wise. 

The  ('ircuit  Court  made  an  order  quashing  the  writ  of 
attachment,  and  this  writ  of  certiorari  brings  up  such  order 
for  review. 

The  validity  of  the  attachment  was  challenged  on  the 
ground  that  there  was  no  sufficient  affidavit. 

The  affidavit  of  the  plaintiff  says  "that  the  Auto  Service 
Company,  a  body  corporate,  owes  him  a  debt  founded  upon 
contract,  amounting  to  the  sum  of  eleven  hundred  and  thirty- 
two  dollars  and  fifty  cents,  as  nearly  as  deponent  can  specify, 
and  that  said  Auto  Service  Company  is  not,  to  deponent^s 
knowledge  or  belief,  resident  in  this  state  at  this  time." 

It  is  contended  that  the  writ  of  attachment  was  properly 
quashed,  for  the  reason  that  the  affidavit  failed  to  state  that 
the  corporation  was  *'not  created  or  recognized  as  a  corpora- 
tion of  this  state  by  the  laws  of  this  state."  . 

The  Attachment  act  of  1901  (Pamph.  L.,  p,  158),  under 
which  the  proceeding  was  admittedly  had,  provides  in  section 
1  that  attachments  shall  issue  at  the  suit  of  any  plaintiff 
against  his  debtor  in  the  following  cases :  (1)  Upon  affidavit 
that  defendant  is  an  absconding  debtor;  (2)  where  the 
plaintiff,  his  agent  or  attorney,  shall  make  affidavit  that  the 
debtor  is  not,  to  deponent's  knowledge  or  belief,  resident  in 
this  state  at  the  time;    (3)  where  the  court  or  judge,  or 
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Supreme  Court  conitnissioner,  shall  make  an  order  for  the 
issue  of  an  attachment  upon  proof,  by  affidavit^  of  fraud 
which  would  warrant  an  order  for  a  capias  ad  respondendum. 

The  affidavit  in  question  was  apparently  framed  to  comply 
with  flection  1 ,  subdivision  2.  It  apparently  was  not  intended 
to  comply  with  section  4,  which  provides  that  "attachments 
may  issue  against  *  *  *  corporations  not  created  or  recog- 
nized as  cor[)orations  of  this  state  by  the  laws  of  this  state." 

Section  1,  standing  alone,  however,  does  not  warrant  the 
issue  of  an  attachment  against  a  corporation.  That  section 
originated  in  the  Attachment  act  oi  17 9S,  and,  as  pointed  out 
by  Chief  Justice  Depue,  in  Ooldmark  v.  Magnolia  Metal  Com- 
pany, 36  Vroom  341,  '*that  statute  provided  only  for  writs  of 
attachment  against  absconding  debtors  or  debtors  residing  out 
of  the  state.  The  act  provided  a  complete  method  of  pro- 
cedure, substantially  the  same  as  the  statute  now  in  force.  It 
did  not  authorize  a  writ  of  attachment  against  a  corporation." 

It  necessarily  follows  that  the  sole  authority  for  an  attach- 
ment against  a  corporation  under  the  act  of  1901  is  to  be 
found  in  section  4,  which  limits  and  defines  the  class  of  cor- 
porations against  which  the  writ  inay  issue  to  be  "corpora- 
tions not  created  or  recognized  as  corporations  of  this  state  by 
the  laws  of  this  state." 

The  affidavit  in  question  fails  to  allege  that  the  defendant 
is  in  the  class  defined  by  the  act. 

The  plaintiff  contends  that  the  averment  in  his  affidavit 
that  the  defendant  "is  not,  to  deponent^s  knowledge  of  belief, 
resident  in  this  state  at  this  time"  is  equivalent  to  an  allega- 
tion that  it  is  "not  created  or  recognized  as  a  corporation  of 
this  stale  by  the  laws  of  this  state." 

We  think  this  contention  cannot  prevail. 

What  constitutes  the  "residence"  of  a  corporation  has  been 
considered  by  several  of  our  cases. 

In  Perrine  v.  Evans,  6  Vroom  221,  Chief  Justice  Beasley, 
commenting  upon  the  holding  of  Phillipsburg  Bank  v.  Lacka- 
wanna Railroad  Co,,  3  Ehitcher  206,  and  deducing  the  rule 
therefrom,  says:  "It  was  adjudged  in  that  case  that  this 
railroad  company,  although  recognized  to  a  certain  extent  by 
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the  laws  of  this  state,  was  a  foreign  corporation,  and  there- 
fore, in  that  respect,  liable  to  attachment  as  a  non-resident. 
But  it  appearing  that  this  company  carried  on  business  and 
had  an  oflBce  in  this  state,  and  that  the  secretary  end  general 
superintendent  resided  here,  it  was  further  held  that  these 
circumstances  exempted  them  from  liability  to  this  process. 
This  result  was  clearly  correct  on  the  rule  as  above  stated.  A 
corporation  that  does  business  in  this  state,  and  whose  oflBcers, 
upon  whom  process  can  be  served  at  their  homes,  reside  here, 
may  be  reasonably  said  to  be  a  resident  of  this  state,  llie 
situation  of  such  a  foreign  corporation  is  nearly  similar  to  a 
person  having  an  established  abode  in  this  state  whose  legal 
domicile  is  elsewhere.  In  the  case  reported  process  could  at 
any  time  be  served  at  the  abode  of  the  oflBcers  of  the  corpora- 
tion resident  here.  The  case  goes  no  further  than  to  lay  down 
the  correct  doctrine  that  when  a  summons  can  be  served  at 
the  dwelling-house  a  foreign  attachment  cannot  be  sanc- 
tioned.'^ 

Commenting  upon  the  authorities^  Chief  Justice  Depue,  in 
Ooldmark  v.  Magnolia  Metal  Co.,  supra,  says:  "Following 
the  principle  laid  down  in  Perrine  v.  Evans,  and  the  opinion 
of  Chief  Justice  Beasley  in  that  case,  the  true  doctrine  is  to 
place  a  corporation  not  created  or  recognized  by  the  laws  of 
this  state  on  the  footing  of  a  non-resident  individual,  exempt 
from  writ  of  foreign  attachment  only  when  it  does  business 
in  this  state  and  has  oflBcers  residing  in  this  state  upon  whom 
process  can  be  served  at  their  homes.*' 

From  these  authorities  we  conclude  that  a  corporation  is  a 
resident,  irrespective  of  its  domicile,,  when  it  does  business  in 
this  state  and  its  officers  reside  here,  upon  whom  process  may 
Ije  served  at  their  homes.  Conversely,  a  corporation,  no  mat- 
ter where  incorporated,  which  does  not  do  business  in  this 
state,  and  does  not  have  oflBcers  residing  here  upon  whom  pro- 
cess may  be  served,  is  non-resident.  It  may  well  be,  and  in 
practice  frequently  does  happen,  that  a  ccrporation  created  by 
the  laws  of  this  state  is  non-resident,  as  where  a  domestic  cor- 
poration does  not  transact  any  business  in  this  state,  and  has 
no  oflBcer  or  director  resident  here,  imd  has  no  resident  agent 
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or  principal  office  for  the  service  of  process.  On  the  other 
hand,  it  may  well  be  that  a  foreign  corporation  may  be  recog- 
nized as  a  corporation  of  this  state  and  still  be  a  non-resident 
A  foreign  corporation  may  be  recognized  by  filing  in  the  office 
of*  the  secretary  of  state  a  copy  of  its  charter,  a  statement  of 
its  stock  authorized  and  outstanding,  the  character  of  its  busi- 
ness, and  a  designation  of  a  principal  office  in  this  state  and 
an  agent  in  charge  upon  whom  process  may  be  served. 
Pamph.  L.  1896,  p.  307,  §  97.  After  complying  with  the  act 
in  that  respect  the  corporation  may  in  fact  cease  its  business 
here,  close  its  office,  and  its  officers  and  directors  remove  from 
the  state.  Notwithstanding,  until  the  certificate  of  the  secre- 
tary of  state  is  revoked,  that  corporation  continues  to  be 
recognized  by  the  laws  of  this  state  as  authorized  to  do  busi- 
ness herein,  although  it  may  actually  have  become  non-resi- 
dent. 

We  conclude,  therefore,  that  the  affidavit  stating  that  the 
defendant  corporation  is  non-resident  is  not  equivalent  to 
stating  that  it  is  not  a  corporation  created  or  recognized  as  a 
corporation  of  this  state  by  the  laws  of  this  state,  and  is  there- 
fore legally  insufficient  to  warrant  the  writ  of  attachment 

The  result  is  that  the  order  of  the  Circuit  Court  quashing 
the  writ  of  attachment  is  affirmed,  with  costs. 


GEORGE  HARDY,   DEFENDANT   IN   ERROR,   v.   SULPHUR 
MINING  COMPANY,  PLAINTIFF  IN  ERROR. 

Argued  February  27,  1907— Decided  June  10,  1907. 

1.  Masters  owe  to  their  servants  the  duty  of  taking  reasonable  care 
in  providing  them  a  reasonably  safe  place  in  which  to  work,  and 
of  maintaining  it  in  a  reasonably  safe  condition  during  the  em- 
ployment, having  regard  to  the  character  of  the  services  required 
and  the  dangers  that  a  reasonably  prudent  man  would  apprehend 
under  the  circumstances  of  each  particular  case. 
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Where  an  injury  arises  to  a  workman  by  reason  of  the  united 
negligence  of  a  master  and  a  feUow-servant,  the  master  is  liable 
to  respond  for  such  injuries. 

An  employe  assumes  the  risk  of  such  dangei-s  attending  the  prose- 
cution of  his  work  as  he  would  discover  by  the  exercise  of  ordi- 
nary care  for  his  personal  safety,  aud  for  hurt  happening  to  him 
from  those  dangers  the  employer  is  not  responsible. 
A  charge  which,  by  the  fair  import  of  its  language,  confines  the 
obvious  dangers,  of  which  an  employe  assumes  the  risk,  to  the 
dangers  arising  from  facts  known  to  him  does  not  properly  em- 
body the  rule  last  above  stated. 


On  error  to  Passaic  Circuit  Court. 
Before  Justices  Gareison,  Swayzb  and  Trenchard. 
For  the  plaintiff  in  error,  Lindabury,  Depue  dk  Faullcs. 
For  the  defendant  in  error,  Michael  Dunn. 

The  opinion  of  the  court  was  delivered  by 

Trenchard,  J.  This  writ  of  error  brings  under  review  a 
judgment  of  the  Passaic  Circuit  Court  in  favor  of  the  defend- 
ant in  error,  the  plaintiff  below,  in  an  action  of  tort  for  negli- 
gence. 

Fpon  the  trial  there  was  evidence  tending  to  prove  the  fol- 
lowing facts :  George  Hardy,  the  plaintiff  below,  who  resided 
in  this  state,  was  injured  while  working  at  the  bottom  of  a 
shaft  in  a  mine  operated  by  the  defendant  below,  the  Sulphur 
Mining  Company,  in  the  State  of  Massachusetts.  He  was 
thirty-four  years  old  and  was  employed  as  a  shaftsman  or  drill 
runner,  and  had  been  so  employed  by  the  defendant  for  about 
one  month.  The  shaft  in  which  Hardy  was  working  was  one 
thousand  one  hundred  feet  deep.  It  was  not  perpendicular 
but  ran  at  an  angle,  and  was  timbered  on  the  inside  with 
twelve  by  twelve  timbers  and  was  about  sixteen  feet  wide  and 
twelve  feet  high.  The  ore  and  other  materials  to  be  removed 
from  the  mine  were  carried  up  in  a  small  car  or  skip  which 
ran  on  rails  resting  on  the  lower  side  of  the  shaft.    The  shaft 
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was  driven  to  intersect  the  veins  of  sulphur-bearing  ore,  and 
when  it  reached  a  vein  a  driftway  was  run  horizontally  from 
the  shaft.  At  each  of  these  driftways  was  constructed  a  plat- 
fonn.  At  the  time  of  the  accident  ore  was  being  removed 
from  a  driftway  known  as  "Xo.  16,"  the  lowest  point  that 
had  then  been  opened  in  the  mine.  At  this  point  a  platform 
had  l)een  constructed.  The  ore  was  carried  in  wheelbarrows 
to  and  across  the  platform  to  the  skip.  Hardy  was  sent  down 
below  this  platform,  where  it  was  comparatively  dark^  and 
was  preparing  to  b^n  work  having  for  its  object  the  sinking 
the  shaft  to  a  lower  level,  when  he  was  hurt  by  a  stone  which 
weighed  two  hundred  and  fifty  pounds  falling  through  the 
platform.  The  platform  in  question  was  constructed  of  heavy 
timbering,  upon  which  were  laid  two-inch  planks,  secured  by 
spikes.  There  were  several  openings  in  this  platform.  One 
was  known  as  the  skipway  on  the  lower  side  of  the  platform ; 
one  a  bucket  hole,  also  on  the  lower  side;  a  manway  on  the 
upper  side  intended  to  be  used  as  a  means  of  ingress  and 
egress  to  the  bottom  of  shaft,  and  a  hole  from  eight  or  ten 
feet  in  length  and  two  to  three  feet  wide  along  the  edge  of  the 
platform  next  to  the  hang  wall.  The  workmen  operated  in 
day  and  night-shifts.  At  the  time  of  the  accident  Hardy  was 
working  nights.  The  evidence  also  tended  to  show  that  the 
stone  which  hurt  the  plaintiff  was  being  wheeled  in  a  wheel- 
barrow by  another  workman  across  the  platform  and  fell 
through  the  hole  along  the  edge  of  the  platform  which  had 
been  made  by  blasting  operations.  That  defendant  knew  of 
the  existence  of  this  hole  and  the  plaintiff  did  not  know  of  it. 
That  the  platform  was  out  of  repair  in  this  respect  because 
there  was  no  planking  on  the  premises  for  repair  purposes. 

A  reversal  of  the  judgment  is  sought  on  the  grounds — first, 
because  of  the  refusal  of  the  trial  judge  to  nonsuit  and  direct 
a  verdict;  second,  because  of  the  refusal  to  charge  as  re- 
quested;  third,  because  of  errors  in  the  charge. 

We  think  the  refusal  of  the  trial  judge  to  nonsuit  and  direct 
a  verdict  was  right. 

Masters  owe  to  their  servants  the  duty  of  taking  reason- 


Digitized  by  VjOOQ  IC 


JUNE  TERM,  1907.  237 

^  Vroom.  Hardy  v.  Sulphur  Mining  Co. 

able  care  in  providing  them  a  reasonably  safe  place  in  which 
to  work,  and  of  maintaining  it  in  a  reasonably  safe  condition 
during  the  employment,  having  regard  to  the  character  of  the 
services  required  and  the  dangers  that  a  reasonably  prudent 
man  would  apprehend  under  the  circumstances  of  each  par- 
ticular case.  Essex  County  Electric  Co,  v.  Kelly,  28  Vroom 
100 ;  Belleville  Stone  Co,  v.  Mooney,  32  Id,  253 ;  affirming, 
31  Id,  323;  HiLstis  v.  James  A,  Bannister  Co,,  34:  Id,  465; 
Smith  V.  Erie  Railroad  Co.,  38  Id,  636. 

As  heretofore  stated,  there  was  evidence  justifying  an  in- 
ference that  the  plaintiff  was  injured  by  the  stone  falling 
through  the  hole  along  the  edge  of  the  platform  next  to  the 
hang  wall;  that  the  hole  was  due  to  the  destruction  of  the 
planks  of  the  platform  by  blasts;  that  it  had  not  been  re- 
paired because  there  was  not  suflBcient  plank  on  the  premises 
for  the  purpose,  and  that  these  latter  facts  were  known  to  the 
defendant  and  unknown  to  the  plaintiff. 

It  was  therefore  proper  to  submit  the  question  of  the  de- 
fendant's negligence  to  the  jury. 

And  this  is  so  notwithstanding  the  contention  of  the  plaint- 
iff that  the  accident  was  caused  in  part  by  the  negligence  of  a 
fellow-servant.  The  rule  is  that  where  an  injury  arises  to  a 
workman  by  reason  of  the  united  negligence  of  a  master  and 
a  fellow-servant,  the  master  is  liable  to  respond  for  such  in- 
juries. Belleville  Stone  Go,  v.  Mooney,  31  Vroom  321; 
affirmed,  32  Id.  253. 

But  we  think  there  was  error  in  the  judge's  charge. 

The  learned  trial  judge  allowed  the  jury  to  find  a  verdict 
for  the  plaintiff  based  on  the  failure  of  the  defendant  to  guard 
the  manway,  on  the  theory  that  the  stone  which  struck  the 
plaintiff  fell  through  the  manway. 

It  seems  from  the  evidence  that  this  manway  was  neces- 
sarily left  unprotected,  but  if  it  was  practicable  to  cover  or 
otherwise  guard  it,  the  plaintiff,  it  would  seem,  must  have 
known  that  it  was  unguarded.  But,  however  that  may  be,  the 
case  certainly  called  for  an  accurate  instruction  from  the  trial 
judge  on  the  doctrine  of  the  assumption  of  obvious  risks. 
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The  rule  is  that  a  servant  who,  on  entering  into  a  contract 
of  employment,  knows  the  dangers  of  the  premises  or  place 
of  work,  or  by  the  use  of  ordinary  care  could  see  and  under- 
stand them,  assumes  the  risks  which  arise  therefrom.  20  Am. 
&  Eng,  Encycl.  L,  {2d  ed.)  114,  and  cases  there  cited. 

The  doctrine  of  the  asmimption  of  obvious  risks  by  the 
servant  applies  as  well  to  those  which  first  arise  or  become 
known  to  the  servant  during  the  services  as  those  in  contem- 
plation at  the  original  hiring.  Johnson  v.  Devoe  Snuff  Co., 
33  Vroom  417. 

The  trial  judge,  after  in  eflfect  charging  the  jury  that  the 
plaintiff  assumed  the  risk  of  all  obvious  dangers,  further  in- 
structed them  as  follows:  "And  if  you  reach  the  conclusion 
that  Mr.  Hardy  knew  of  this  hole,  whether  it  was  a  manway 
or  whether  it  was  the  hole  of  which  he  speaks,  if  he  knew  of 
it,  and  knew  it  was  there  unprotected,  it  would  be  obvious  to 
him,  and  he  assumed  all  risk  of  working  below." 

Again  he  said :  "Suppose  you  find  the  master  had  built  a 
manway  and  had  built  that  unprotected,  and  that  Hardy  had 
no  notice  of  the  danger  of  that  fact,  and  suppose  you  find  that 
the  master  could  reasonably  anticipate  that  in  wheeling 
material  by  there,  that  some  of  it  would  be  likely  to  fall,  and 
fall  down  through  this  hole,  then  the  master  would  be  respon- 
sible, and  in  that  case  Mr.  Hardy  would  receive  your  verdict." 
To  this  charge  of  the  court  the  defendant,  after  specifically 
calling  the  attention  of  the  trial  judge  to  the  fact  that  the 
rule  stated  by  him  as  to  the  assumption  of  obvious  risks  was 
not  sufficiently  comprehensive  in  the  respect  hereinafter  stated, 
prayed  and  was  allowed  an  exception  thereto  and  assigned 
error  thereon. 

The  rule  thus  laid  down  was  too  narrow  a  one  for  this 
reason:  Under  the  authorities  an  employe  assumes  the  risk 
of  such  dangers  attending  the  prosecution  of  his  work  as  he 
would  discover  by  the  exercise  of  ordinary  care  for  his  per- 
sonal safety,  and  for  hurt  happening  to  him  from  those 
dangers  the  employer  is  not  responsible.  A  charge  which,  by 
the  fair  import  of  its  language,  confines  the  obvious  dangers, 
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of  which  an  employe  assumes  the  risk,  to  the  dangers  arising 
from  facts  known  to  him,  does  not  properly  embody  the  rule 
above  stated.  Athaxi  IlUngsworth  Co,  v.  Costello,  34  Vroom 
27. 

The  charge  dealt  with  facts  known  to  the  plaintiff  or  of 
which  he  had  notice;  the  situation  required  a  statement  of 
the  legal  effect  of  facts  which  he  would  have  known  had  he 
exercised  ordinary  care  to  keep  himself  informed  as  to  matters 
concerning  which  it  was  his  duty  to  inquire,  namely,  the  con- 
dition of  the  manway  as  it  affected  his  personal  safety  while 
engaged  in  his  work.  As  was  said  by  Mr.  Justice  Dixon,  in 
Atha  &  Illingsworth  Co.  v.  Costello,  supra:  "The  distinction 
between  the  facts  known  to  a  person  and  those  which  would 
have  become  known  to  him  if  he  exercised  ordinary  care  in- 
volves a  question  of  negligence,  and  when  applied  to  the  rela- 
tion of  master  and  servant  involves  a  question  of  legal  respon- 
sibility. The  conduct  of  an  employe,  tested  by  the  facts 
known  to  him,  may^  disclose  no  negligence  and  no  legal  as- 
sumption of  risk,  while  the  same  conduct,  tested  by  the  facts 
which  ordinary  care  would  have  revealed  to  him,  may  appear 
negligent  or  show  that  in  law  he  assumed  the  risk  of  injury. 
Either  of  these  conclusions  would  secure  immunity  to  the 
master." 

While  the  charge  that  the  plaintiff  assumed  the  risk  of  all 
obvious  dangers  might,  if  it  had  been  left  without  modifica- 
tion, have  sufficiently  expressed  the  true  rule,  yet  it  was  not 
so  left,  for  when  the  trial  judge  came  to  apply  it  to  the  facts 
of  the  case  he  confined  it,  by  the  reasonable  import  of  his  lan- 
guage, to  those  dangers  which  the  plaintiff's  actual  knowledge 
would  indicate. 

On  this  assignment  of  error  the  judgment  should  be  re- 
versed and  the  record  remitted  for  a  new  trial. 
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REGINAX,D  S.  BENNETT  v.  ALFRED  BIjSCH. 
Argued  February  27,  1907— Decided  June  10,  1907. 

1.  The  defendant,  while  on  a  business  trip  in  an  automobile,  made 
his  headquarters  at  a  hotel,  the  automobile  being  kept  in  a  garage 
several  blocks  away.  On  the  evening  of  the  accident,  on  arriving 
at  the  hotel,  the  defendant,  after  telling  bis  chauffeur  that  he  was 
going  out  in  the  machine  that  night,  directed  him  to  go  down 
stairs  in  the  hotel  and  get  oil.  Instead  of  obeying  this  instruction 
literally,  the  chauffeur  drove  the  automobile  to  the  garage  for  the 
oil,  and  while  on  his  way  there  the  collision  occurred.  Held,  that 
whether  the  chauffeur  was  acting  within  the  general  scope  of  his 
authority  was  properly  submitted  to  the  jury,  although  in  this 
particular  instance  the  use  of  the  machine  was  in  disobedience  ot 
the  literal  instruction  of  the  master. 

2.  Where  fair-minded  men  might  honestly  differ  as  to  the  conclu- 
sions to  be  drawn  from  facts,  whether  controverted  or  uncontro- 
verted,  the  question  at  issue  should  go  to  the  jury. 

3.  In  a  conflict  of  testimony,  when  the  facts  found  by  the  jury  will 
sustain  the  verdict,  the  court  will  not  set  it  aside,  although  in 
their  opinion  the  jury  might,  upon  the  evidence,  have  found  other- 
wise. 


On  rule  to  show  cause. 

Before  Justices  Garrison,  Swayze  and  Trenchard. 

For  the  plaintifiF,  Edmund  Wilson. 

For  the  defendant,  Lindabury,  Depue  <&  Faulks. 

The  opinion  of  the  court  was  delivered  by 

Trenchard,  J.  This  action  was  brought  by  the  plaintiflf, 
Reginald  S.  Bennett,  against  the  defendant,  Alfred  Busch,  to 
recover  compensation  for  personal  injuries  sustained  by  the 
plaintiff  and  damage  done  to  his  horse  and  carriage  in  a  colli- 
sion which  occurred  between  the  plaintiff's  carriage  and  an 
automobile  alleged  to  have  been  in  the  control  of  a  servant  of 
the  defendant. 
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The  trial  resulted  in  a  verdict  in  favor  of  the  plaintiff  for 
$1,292. 

The  defendant  was  allowed  a  rule  to  show  cause  why  this 
verdict  should  not  be  set  aside  and  a  new  trial  granted. 

The  collision  which  gave  rise  to  the  suit  occurred  at  Asbury 
Park,  in  this  state,  on  the  evening  of  June  29th,  1905.  The 
defendant  was  not  in  the  automobile  at  the  time  of  the  colli- 
sion, but  it  is  contended  by  the  plaintiff  that  the  person  oper- 
ating it  was  the  servant  of  the  defendant  for  whose  negligence 
the  latter  is  responsible. 

It  is  conceded  by  the  defendant  that  the  jury  was  war- 
ranted in  finding  that  the  collision  resulted  because  of  the 
negligence  of  the  driver  of  the  automobile.  But  it  is  insisted 
that  the  defendant  is  not  liable  for  that  negligence  and  that 
the  trial  judge  should  have  directed  a  verdict  for  him  for  the 
reasons,  among  others,  first,  that  defendant  was  not  the  owner 
of  the  automobile  and  the  driver  thereof  was  not  his  servant, 
and  second,  that  assuming  the  driver  to  have  been  the  servant 
of  the  defendant,  the  latter  is  not  liable,  because  the  driver 
had  not  been  entrusted  with  the  operation  of  the  automobile 
on  the  occasion  when  the  collision  occurred  and  was  not  acting 
within  the  scope  of  his  employment. 

We  think  the  motion  for  a  direction  of  a  verdict  for  the 
defendant  was  properly  denied  for  these  reasons: 

First.  The  evidence  as  to  the  ownership  of  the  automobile 
and  as  to  the  relationship  of  master  and  servant  between  the 
defendant  and  the  driver  was  conflicting. 

On  behalf  of  the  plaintiff  there  was  evidence  tending  to 
show  that  the  defendant  was  the  owner  of  the  machine  and 
that  the  driver  was  his  servant.  There  was  evidence  of  a  con- 
versation between  the  plaintiff  and  the  defendant  immediately 
after  the  accident,  and,  while  talking  about  a  settlement,  in 
which  the  defendant  said :  "My  machine  is  injured  probably 
quite  as  much  as  your  wagon,"  and  the  plaintiff  replied, 
^Then  this  is  your  machine,  and  this  man  was  running  it  for 
you  when  this  accident  occurred?"  To  this  the  defendant 
answered,  ^TTes."  There  was  also  in  evidence  declarations  of 
similar  import  made  at  the  magistrate's  office  and  elsewhere. 

Vol.  XLvi.  16 
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and  other  testimony  which  need  not  be  recited  at  length,  all 
tending  to  show  ownership  in  the  defendant  and  that  the 
driver  was  his  senant.  The  defendants  denial,  which  there 
was  evidence  supporting,  was,  in  substance,  as  follows :  That 
the  automobile  was  the  property  of  the  Anheuser  Busch  Brew- 
ing Association,  loaned  to  the  Busch  Bottling  Company  for 
the  use  of  its  treasurer  and  manager,  the  defendant  in  this 
case,  and  that  the  chauffeur  was  the  employe  of  the  Busch 
Bottling  Company. 

The  most  that  can  be  said  for  the  defendant  is  that  there 
was  a  conflict  in  the  proofs. 

Second.  Assuming  that  the  automobile  which  caused  the 
accident  was  the  property  of  the  defendant  and  was  driven 
at  the  time  by  his  servant,  it  seems  clear  that  there  was  evi- 
dence tending  to  show  that  the  servant  was  acting  at  the  time 
within  the  scope  of  his  authority. 

The  defendant  testifies  in  effect  that  he  was  engaged  at 
this  time  in  a  business  trip  to  the  towns  of  the  Jersey  coast. 
During  that  week  he  made  his  headquarters  at  the  Marlbor- 
ough Hotel  at  Asjjury  Park,  and  the  automobile  was  kept  in  a 
garage  several  blocks  from  the  hotel.  On  the  day  of  the  acci- 
dent, and  before  its  occurrence,  the  defendant  had  been  pur- 
suing his  business  in  the  neighborhood.  With  him,  as  usual, 
was  his  chauffeur,  Alfred  Harse,  who  was  employed  to  "take 
care  of  the  machine  and  keep  it  in  order,"  and  was  accus- 
tomed to  "bring  the  machine  from  the  garage  to  the  hotel  in 
the  morning."  At  six  o'clock  in  the  evening  they  returned  to 
the  hotel  in  the  automobile.  The  defendant,  after  telling 
Harse  that  he  was  going  out  again  that  night,  directed  him 
"to  go  inside  and  get  his  dinner,"  and  went  in  to  get  his  own 
dinner,  leaving  the  machine  in  front  of  the  hotel.  Harse, 
on  leaving  the  dining-room,  informed  the  defendant,  who 
was  still  at  dinner,  that  oil  was  needed  for  the  lamps  of  the 
automobile  and  was  told  by  him  "to  go  downstairs  in  the 
hotel  and  get  it."  Instead  of  obeying  this  instruction  the 
chauffeur  drove  the  automobile  to  the  garage  for  the  oil,  and 
while  on  his  way  there  the  collision  occurred. 

From  this  recital  of  facts  it  seems  clear  that,  although  the 
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chauflfeur  in  this  particular  instance  made  a  use  of  the  mas- 
ter's machine  in  apparent  disobedience  of  the  latter's  instruc- 
tions, he  was,  nevertheless,  engaged  in  the  furtherance  of  his 
master's  business,  and  the  inference  is  legitimate  at  least  that 
he  was  acting  within  the  general  scope  of  his  authority,  which 
was  to  care  for  the  machine  and  keep  it  in  order  and  to  drive 
it  on  occasions.  The  law  requires  that  after  dark  lights  shall 
be  displayed,  and  a  failure  to  observe  this  rule  would  subject 
not  only  the  defendant  but  also  the  driver  to  arrest.  The 
testimony  of  Harse  is  signilScant.  On  cross-examination  he 
says  that,  besides  taking  the  machine  to  and  from  the  garage, 
it  was  a  part  of  his  duty  to  keep  it  supplied  with  oil,  and  that 
he  "thought  a  chauffeur  that  was  drawing  $20  a  week  salary 
was  competent  to  go  and  get  some  kerosene  at  the  garage."  It 
is  easy  to  understand  how  a  master  might  order  certain  classes 
of  servants  to  perform  an  act  and  expect  exact  obedience.  But 
in  directing  a  man  of  the  intelligence  and  responsibility  of 
Harse  about  such  a  trifling  matter,  it  was  in  all  probability 
in  the  nature  of  a  suggestion  merely.  The  master's  purpose 
was  to  get  the  oil,  and  there  is  a  legitimate  inference  that  the 
servant  was  justified  in  going  to  the  garage  for  the  purpose. 

In  Holler  v.  Ross,  39  Vroom  324,  Mr.  Justice  Fort,  speak- 
ing for  the  Court  of  Errors  and  Appeals,  said:  "The 
Supreme  Court  of  Connecticut  states  the  rule  applicable  to 
this  class  of  cases  about  as  clearly  as  it  can  be  done  when  it 
says :  *For  all  acts  done  by  a  servant  in  obedience  to  the  ex- 
press orders  or  direction  of  the  master,  or  in  the  execution  of 
the  master's  business,  within  the  scope  of  his  employment, 
and  for  acts  in  any  sense  warranted  by  the  express  or  implied 
authority  conferred  upon  him,  considering  the  nature  of  the 
service  required,  the  instructions  given  and  the  circumstances 
under  which  the  act  is  done,  the  master  is  responsible,  for 
acts  which  are  not  within  these  conditions  the  servant  alone  is 
responsible.'    Stone  v.  Ilill,  45  Conn.  47." 

The  rule,  which  is  exactly  applicable  to  the  present  case, 
was  stated  by  Mr.  Justice  Lippincott  in  the  Court  of  Eirors 
and  Appeals  in  McCann  v.  Consolidated  Traction  Co.,  30 
Vroom  481.    He  says:  "The  general  rule  is  a  clear  one,  ihat 
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the  master  is  liable  for  any  act  of  his  servant  done  within 
the  scope  of  his  employment,  and  if  a  servant  is  acting  in  the 
execution  of  his  master's  orders,  and  by  his  negligence  causes 
injury  to  a  third  party,  the  master  will  be  responsible,  al- 
though the  servant's  act  was  not  necessary  for  the  proper 
performance  of  his  duty  to  his  master  or  was  even  contrary  to 
his  master^s  orders." 

As  already  pointed  out,  whether  the  act  of  the  driver  was 
within  the  scope  of  his  emplojrment  and  in  the  execution  of 
his  master's  orders,  was  a  matter  of  doubtful  inference. 

The  rule  which  controlled  the  action  of  the  trial  judge  on 
the  motion  to  direct  a  verdict  was  this:  That,  where  fair- 
minded  men  might  honestly  differ  as  to  the  conclusions  to  be 
drawn  from  facts,  whether  controverted  or  \mcontroverted, 
the  question  at  issue  should  go  to  the  jury.  Pennsylvania 
Railroad  Co.  v.  Matthews,  7  Vroom  531;  Delaware,  LacJcor 
wanna  and  Western  Railroad  Co,  v.  Shelton,  26  Id.  342; 
Newark  Passenger  Railway.  Co,  v.  Block,  Id.  605;  Trac- 
tion Company  v.  Scott,  29  Id.  682;  Nolan  v.  Bridgeton  and 
Millville  Traction  Co.,  46  Id.  559. 

Applying  the  rule  stated  a  jury  question  was  raised  as  to 
the  negligence  of  the  defendant. 

We  think,  therefore,  the  case  was  properly  submitted  to 
the  jury. 

We,  of  course,  must  assume  that  the  jury  foimd  these 
doubtful  matters  of  fact  in  favor  of  the  plaintiff. 

In  a  conflict  of  testimony,  when  the  facts  found  by  the  jury 
will  sustain  the  verdict,  the  court  will  not  set  it  aside,  al- 
though, in  their  opinion,  the  jury  might,  upon  the  evidence, 
have  foimd  otherwise.  Knickerbocker  Ice  Co.  v.  Andersoh,  2 
Vroom  333 ;   Taylor  v.  Vanderveer,  4  Harr.  22. 

Other  reasons  assigned  for  reversal  have  been  examined, 
but  we  find  no  cause  for  disturbing  this  verdict,  and  the  rule 
to  show  cause  will  be  discharged,  with  costs. 
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FREDERIC  S.  CONNER,  FISH  AND  GAME  WARDEN,  v. 
JOSEPH  H.  FOGG,  PROSECUTOR. 

Argued  January  21,  1907— Decided  July  3,  1907. 

1.  In  reviewing  a  summary  conviction,  if  there  be  legal  evidence 
before  the  court  below  upon  which  the  certified  judgment  can  be 
based,  this  court  will  not  reverse  because  the  evidence  would  lead 
it  to  a  different  conclusion. 

2..  An  owner  who  knowingly  allows  and  suffers  his  dog  to  run  loos«, 
out  of  his  sight  and  control,  in  the  lield  of  his  neighbor,  where 
there  are  rabbits,  and  wh^re  the  dog  runs  and  kills  a  rabbit,  ''per- 
mits such  dog  to  run  at  large  in  woods  or  field  inhabited  by 
rabbits"  within  the  meaning  of  section  24  of  the  act  approved 
April  14th,  1903  {Pamph,  L.,  p.  520),  ss  such  section  wa» 
amended  by  the  act  approved  April  5th,  1904.    Pamph.  L.,  p.  406. 

3.  If  there  is  an  exception  in  the  enacting  clause  of  a  statute,  the 
plaintiff  in  an  action  on  that  clause  must  show  that  his  adversary 
is  not  within  the  exception ;  but  if  Ihe  exception  is  in  a  subse- 
quent clause  of  the  same  section,  or  in  a  subsequent  section  of 
the  same  statute,  or  in  a  subsequent  enactment,  that  is  a  matter 
of  defence,  and  the  plaintiff  need  not  ahow  that  the  defendant  is 
not  within  the  exception. 

4.  Section  24  of  the  act  approved  April  14th,  1903,  as  such  section 
was  amended  by  the  act  approved  April  5th,  1904,  not  only  pro- 
vides that  it  shall  be  unlawful  for  any  owner  of  any  dog  to  permit 
such  dog  to  run  at  large  in  woods  or  field  inhabited  by  rabbits  or 
game  birds,  except  only  between  the  Ift  day  of  October  and  the 
1st  day  of  February  following,  but  it  also  provides  a  penalty 
therefor. 


On  certiorari. 

Before  Justice  Trenchard. 

For  the  prosecutor,  Henry  S,  Alvord. 

For  the  defendant,  Robert  U.  McCarter,  attorney-general. 

The  opinion  of  the  court  was  delivered  by 

Trenchard,  J.  This  certiorari  is  prosecuted  to  review  the 
summary  conviction  of  Joseph  H.  Fogg,  the  prosecutor  of  the 
writ,  before  a  justice  of  the  peace. 
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The  coiiiplaint  alleged  that  on  the  20th  day  of  September, 
1906,  Fogg  violated  the  provisions  of  section  24  of  an  act 
entitled  "An  act  for  the  protection  of  certain  kinds  of  birds, 
game  and  fish,  to  regulate  their  method  of  capture  and  pro- 
vide open  and  close  seasons  for  such  capture  and  possession 
(Revision  of  1903),"  approved  April  14th,  1903  (Pamph.  L., 
p.  526),  as  such  section  was  amended  by  an  act  approved 
April  5th,  1904  (Pamph,  L,,  p,  406),  in  the  following  respect^ 
to  wit :  "That  on  the  day  and  year  aforesaid  said  Joseph  H. 
Fogg,  being  the  owner  of  a  certain  dog,  did  permit  said  dog 
to  run  at  large  in  a  certain  field  inhabited  by  rabbits,  located 
in  the  said  township  of  Stoe  Creek,  same  being  part  of  the 
farm  and  premises  occupied  by  one  Charles  H.  Fox  of  said 
township  of  Stoe  Creek,  in  the  county  aforesaid,  said  day 
and  year  aforesaid  not  being  a  day  between  the  1st  day  of 
October,  1905,  and  the  1st  day  of  February  following,  the 
said  Joseph  11.  Fogg,  owner  as  aforesaid,  not  being  with  the 
said  dog  on  the  day  and  year  first  aforesaid,  when  said  dog 
was  permitted  so  as  aforesaid  to  run  at  large,  the  said  field 
not  being  inhabited  by  deer;  that  the  time  when  said  dog 
was  permitted  to  run  at  large  was  not  at  night,  against  the 
form  of  the  statute." 

The  section  of  the  statute  alleged  to  have  been  violated 
provides  that :  "It  shall  be  unlawful  for  any  ovmer,  lessee  or 
custodian  of  any  dog  to  permit  such  dog  to  run  at  large  in 
woods  or  field  inhabited  by  rabbits  or  game  birds,  except  only 
between  the  first  day  of  October  and  the  first  day  of  February 
following;  provided,  however,  that  at  all  other  times  during 
the  year  such  dog  or  dogs  may  be  allowed  to  run  when  the 
owner,  lessee  or  custodian  is  with  such  dog  or  dogs,  but  at  no 
time  shall  any  dog  be  allowed  to  run  rabbits  at  night,  under 
penalty  of  twenty  dollars  for  each  oflfense;  and  it  is  further 
provided,  that  this  act  shall  in  nowise  apply  to  fields  or  woods 
inhabited  by  deer." 

The  grounds  relied  upon  to  reverse  the  conviction,  so  far  as 
I  deem  them  of  suflBcient  importance  to  be  considered,  are: 

First,  That  the  evidence,  as  disclosed  by  the  record,  fails 
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to  show  that  Fogg  pennitted  his  dog  to  run  at  large  contrary 
to  law. 

To  permit  is  defined  as  meaning  to  authorize  or  to  give 
leave  (McHenry  v.  Winston,  49  S,  W,  Rep.  4),  but  the  term 
"permit"  has  been  often  used  synonymously  with  "suffer,"  so 
that  it  may  be  said  that  one  who  suffers  the  doing  of  a  thing 
which  he  might  have  prevented  permits  it.  22  Am.  &  Eng. 
Encycl.  L.  (2d  ed.)  699,  and  cases  there  cited. 

It  is  in  this  latter  sense  that  the  term  is  used  in  the  statute 
under  consideration. 

"Running  at  large/'  in  statutes  imposing  a  penalty  on  one 
who  suffers  animals  to  run  at  large  in  public  places,  is  used 
in  the  sense  of  strolling  without  restraint  or  confinement; 
wandering,  roving,  or  rambling  at  will,  unrestrained.  18 
Am.  £  Eng.  Encycl.  L.  (2d  ed.)  536,  and  cases  there  cited. 

The  transcript  sent  up  by  the  justice  makes  it  appear  that 
there  was  evidence  tending  to  show  that  Fogg  knowingly  al- 
lowed and  suffered  his  dog  to  run  loose,  out  of  his  sight  and 
conirol,  in  the  field  of  his  neighbor. 

In  reviewing  a  summary  conviction,  if  there  be  legal  evi- 
dence before  the  court  below  upon  which  the  certified  judg- 
ment  can  be  based,  this  court  vrill  not  reverse,  because  the 
evidence  would  lead  it  to  a  different  conclusion.  South  Bmns- 
wick  V.  Cranhury,  23  Vroom  298. 

Secondly.  It  is  insisted  that  the  conviction  cannot  stand 
because  "the  evidence  fails  to  show  that  the  field  where  the 
alleged  violation  of  law  took  place  was,  at  the  time  of  the 
alleged  violation,  inhabited  by  rabbits." 

This  contention  cannot  prevail.  There  was  testimony 
before  the  justice  that  the  dog  of  the  prosecutor  was  running 
and  killed  a  rabbit  in  the  field  in  question.  There  was  also 
the  testimony  of  the  owner  of  the  field  that  "there  are  rabbits 
in  that  field."  From  this  evidence  the  inference  was  legiti- 
mate that  the  field  was  inhabited  by  rabbits. 

Thirdly.  It  is  contended  that  "no  proof  was  made  at  the 
trial,  showing  or  tending  to  show  that  the  field  where  the 
alleged  violation  of  law  took  place  was  not  inhabited  by  deer," 
and  that  that  fact  was  fatal  to  the  conviction. 
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But  this  contention  is  unsound. 

There  was  evidence  from  which  it  seems  the  inference 
might  possibly  have  been  drawn  that  the  field  was  not  in- 
habited by  deer.  The  owner  of  the  field  testified  that  he  had 
never  seen  a  deer  in  the  field.  But,  however  that  may  be,  it 
was  not  incumbent  on  the  plaintiff  below  to  prove  that  the 
field  was  not  inhabited  by  deer.  The  clause  providing  that 
the  act  shall  in  nowise  apply  to  fields  or  woods  inhabited  by 
deer  was  not  placed  in  the  enacting  clause  by  which  the 
offence  was  described  and  forbidden,  so  as  to  bring  the  case 
within  the  rule  applied  in  Hoffman  v.  Peters,  22  Vroom  244, 
but  stands  in  an  entirely  separate  proviso.  To  maintain  an 
action  on  such  a  statute,  it  is  enough  for  the  plaintiff  below 
to  show  that  the  defendant  is  within  the  enacting  or  pro- 
hibitory clause,  and  the  burden  is  on  the  defendant  to  prove 
himself  within  the  exertion.  Farwell  v.  Smith,  1  Harr,  133; 
McGear  v.  Woodruff,  4  Vroom  213;  Olark  Thread  Co.  v. 
Freeholders  of  Hudson,  25  Id,  265. 

The  contrary  dictum,  in  State  v.  Startup,  10  Vroom  423, 
is  not  in  harmony  with  the  general  tenor  of  judicial  decisions. 
Plainfield  v.  Watson,  28  M  525. 

Fourthly,  It  is  contended  that,  although  the  section  of  the 
act  sets  forth  that  it  shall  be  unlawful  for  any  owner  of  any 
dog  to  permit  it  to  run  at  large  in  fields  inhabited  by  rabbits, 
no  penalty  is  provided  for  a  violation  of  this  portion  of  the 
statute. 

But  this  contention  cannot  prevail. 

The  section  in  question,  before  it  was  amended,  read  as 
follows : 

"24.  It  shall  be  unlawful  for  any  owner,  lessee  or  custodian 
of  any  dog  to  permit  such  dog  to  run  at  large  in  woods  or 
fields  inhabited  by  rabbits  or  game  birds,  except  when  said 
dog  is  in  the  custody  or  charge  of  its  owner,  lessee  or  custo- 
dian, during  the  close  season  herein  provided  for  hare  (com- 
monly knovm  as  rabbit),  under  a  penalty  of  tweniy  dollars 
for  each  offence." 

By  an  inspection  of  the  section  as  it  now  stands  it  will  be 
seen  that  there  has  been  inserted  therein  the  provision  that 
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^'at  no  time  shall  any  dog  be  allowed  to  run  rabbits  at  night/^ 
This  is  inserted  immediately  before  the  naming  of  the  pen- 
alty, the  evident  intent  being  not  to  take  away  the  operation 
of  the  penalty  from  the  main  provision  of  the  section,  but  to 
make  the  penalty  also  applicable  to  the  provision  forbidding 
the  running  of  rabbits  at  night. 

Courts  will,  in  the  construction  of  statutes,  for  the  pur- 
pose of  arriving  at  the  intention  of  the  lawmaker,  disregard 
punctuation  or  repimctuate,  if  need  be^  to  reach  the  real 
meaning  of  the  statute.  Howard  Saving  Institution  v.  Nev^ 
ark,  34  Vroom  65. 

With  the  punctuation  deprived  of  any  particular  signifi- 
cance the  words  of  the  statute  plainly  provide  a  penalty  for 
the  offence  charged  in  the  complaint. 

The'judgment  below  should  be  aflSrmed,  with  costs. 


DANIEL  J.  DEYO  v.  WILLIAM  B.  KEIGHLBY.  PROSECUTOR. 

Argued  June  3,  1907— Decided  July  26,  1907. 

1.  A  state  of  demand  in  a  justice's  court,  which,  in  a  manner  plain, 
intelligible  and  not  liable  to  misapprehension,  sets  forth  the  nature 
of  the  claim  will  be  sufficient. 

2.  The  Supreme  Court,  in  reviewing  a  judgment  of  the  Court  of 
Common  Pleas,  rendered  by  it  on  an  appeal  from  the  court  for 
the  trial  of  small  causes,  can  only  determine  errors  of  law.  It 
can  neither  retry  the  cause  upon  the  merits  nor  decide  upon  the 
weight  of  evidence. 


On  certiorari. 

Before  Justice  Trenciiard. 

For  the  prosecutor,  Henry  S.  Alford. 

For  the  defendant,  Edwin  F,  Miller. 
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The  opinion  of  the  court  was  delivered  by 

Trenchakd,  J.  This  writ  brings  up  for  review  a  judgment 
of  the  Court  of  Common  Pleas  of  Cumberland  county,  entered 
after  a  trial  de  novo,  on  an  appeal  from  the  court  for  the  trial 
of  small  causes. 

The  prosecutor,  William  B.  Keighley,  the  defendant  below, 
assigns,  among  other  reasons,  for  reversal  the  following :  Be- 
cause the  state  of  demand  fails  to  set  forth  a  cause  of  action, 
and  was  not  corrected  by  proper  amendment,  after  objection 
thereto  by  counsel  for  defendant. 

The  state  of  demand,  in  a  manner  plain,  intelligible  and 
not  liable  to  misapprehension,  sets  forth  the  nature  of  the 
claim.  Such  a  state  of  demand  is  suflBcient.  Reed  v.  Rocap, 
4  Halst  347. 

All  the  other  reasons  for  reversal  are  based  on  factfi  which 
the  prosecutor  insists  must  be  deduced  from  the  evidence. 

There  is  attached  to  the  return  made  to  this  court  notes  of 
the  testimony  taken  on  the  trial  of  the  appeal,  but  it  is  not 
the  province  of  this  court,  in  reviewing  the  judgments  of  th« 
Court  of  Common  Pleas  in  appeal  cases,  to  retry  the  cause 
upon  the  merits.  It  can  neither  determine  disputed  ques- 
tions of  fact  nor  consider  the  weight  of  evidence.  Jeffrey  v. 
Owen,  12  Vroom  260.  The  facts  found  by  the  court  below 
must  be  either  agreed  upon  by  the  parties  or  be  settled  by  that 
court  and  returned  here  by  it  in  response  to  a  rule  to  certify 
the  facts.  South  Brunswick  v.  Cranbury,  23  Id,  298.  No 
such  practice  has  been  followed  in  the  present  case,  but,  in- 
stead, the  prosecutor  has  appended  to  the  return  notes  of  the 
testimony  taken  at  the  trial.  Such  notes  cannot  be  looked  at 
by  this  court.  Lloyd  v.  Richman,  28  Id.  385;  Deubel  v.  Van- 
derbilt,  35  Id,  159. 

The  judgment  of  the  pleas  is  affirmed,  with  costs. 
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W.  A.  MANDA.  INCORPORATED,  PROSECUTOR,  v.  THE  CITY 
OF  ORANGE  AND  ARTHUR  HORTON,  THE  CLERK  OF 
THE  COUNTY  OF  ESSEX. 

Submitted  February  19,  1907— Decided  June  10,  1907. 

J.  In  proceedings  by  a  city  to  condemn  rhe  right  to  lay  down  water 
pipes  in  and  upon  lands  of  the  citizen  under  the  act  approved 
April  2l8t,  1876  (Pamph,  L.,  p.  3W;  Qen,  Stat.,  p,  646),  and 
the  supplement  thereto  approved  March  13th,  1883  {Pamph.  L., 
p.  98;  Gen.  Stat.,  p.  652),  it  is  essenlial  to  the  validity  of  the 
proceedings  that  the  act  of  April  21st,  1876,  should  have  been 
adopted  by  the  city. 

2.  Statutes  conferring  the  power  of  condemnation  under  the  right  of 
eminent  domain  are  strictly  construed.  Every  provision  of  the 
statute-  must  be  strictly  complied  with,  und  such  compliance  roust 
affirmatively  appear  on  the  face  of  the  proceedings. 


On  certiorari. 

Before  Justices  Garrison,  Swayze  and  Trbnchabd. 

For  the  prosecutor,  Cowles  £  Carey, 

For  the  defendants,  William  A.  Lord, 

The  opinion  of  the  court  was  delivered  by 

Trenchard,  J.  This  writ  of  certiorari  brings  up  for  review 
an  order  made  December  8th,  1906,  on  the  application  of  the 
city  of  Orange,  appointing  commissioners  in  condemnation 
proceedings  to  appraise  certain  rights  in  lands  of  the  prose- 
cutor located  at  South  Orange,  New  Jersey,  and  the  petition 
and  all  other  proceedings  therein. 

The  prosecutor  insists  that  the  order  and  proceedings  are 
illegal  and  void,  because,  among  other  reasons,  the  petition 
upon  which  the  order  appointing  commissioners  was  made 
was  insuflBcient  to  warrant  the  appointment  of  commissioners. 

In  its  petition  the  city  alleges  that  under  and  by  virtue  of 
the  provisions  of  an  act  entitled  "An  act  to  enable  cities  to 
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supply  the  inhabitants  thereof  with  pure  and  wholesome 
water/'  approved  April  2l8t,  1876  (Pamph.  L.,  p.  366;  Oen. 
Stat,  p.  646),  and  of  a  supplement  thereto  entitled  "A  fur- 
ther supplement  to  the  act  entitled  'An  act  to  enable  cities  to 
supply  the  inhabitants  thereof  with  pure  and  wholesome 
water/  approved  April  twenty-first,  anno  domini  one  thou- 
sand eight  hundred  and  seventy-six/'  approved  March  13th, 
1883  (Pamph.  L.,  p.  98;  Gen,  Stat,  p,  652),  and  of  an  act 
entitled  "An  act  to  regulate  the  ascertainment  and  pajrment 
of  compensation  for  property  condemned  or  taken  for  public 
use/'  approved  March  20th,  1900  {Pamph.  L.,  p.  79),  the 
city  of  Orange  has  "determined  to  acquire  the  right  and  privi- 
lege to  lay  down,  repair,  replace  and  forever  maintain  water 
pipe  or  pipes  in,  over,  through  and  across  land"  of  the  prose- 
cutor. 

The  act  of  April  21st,  1876,  authorizes  cities  of  this  state 
to  provide  their  inhabitants  with  water  by  the  methods  therein 
prescribed,  but  expressly  provides  in  section  16  thereof  that 
"its  provisions  shall  remain  inoperative  in  any  city  in  this 
state  until  assented  to  by  a  majority  of  the  legal  electors 
thereof"  voting  upon  the  question  at  an  election  held  and  con- 
ducted in  the  method  prescribed  by  the  act. 

The  supplement  of  March  13th,  1883,  is  the  statutory  pro- 
vision which  authorizes  the  acquisition  by  condemnation  of 
the  right  to  lay  down  water  pipes,  but  its  operation  is  like- 
wise limited  to  those  cities  "which  may  have  adopted  or  shall 
adopt  the  provisions  of  said  act  (of  April  21st,  1876)  by  the 
assent  of  a  majority  of  the  legal  voters  thereof  voting  at  an 
election  held  or  to  be  held  in  said  city." 

Under  these  statutory  provisions  it  is  essential  to  the 
validity  of  the  proceedings  under  review  that  the  act  of  April 
21st,  1876,  by  virtue  of  which  the  city  claims  the  right  to 
condemn,  should  have  been  adopted  by  the  city. 

The  petition  in  question  fails  to  allege  the  adoption  of  the 
act,  and  there  remains  only  to  be  considered  the  consequence 
of  that  failure. 

The  city,  by  authority  purely  statutory,  seeks  to  take  the 
property  of  the  prosecutor  against  his  will,  and  at  a  price  to 
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be  determined  by  others.  The  state  has  granted  this  right  to 
certain  municipalities  only,  and  that  upon  the  express  condi- 
tion of  the  adoption  of  the  provisions  of  the  act  by  which  the 
authority  is  granted.  The  municipality  seeking  to  avail  itself 
of  this  statutory  right  must  present  its  petition  to  a  justice  of 
the  Supreme  Court,  and  in  its  petition  the  ground  of  its  right 
to  have  commissioners  appointed  must  appear.  That  is  the 
object  of  the  petition.  It  is  the  basis  of  the  jurisdiction  of 
the  justice  to  act,  and  being  jurisdictional  in  character  and 
in  a  statutory  proceeding,  everjrthing  essential  to  the  right 
sought  to  be  exercised  must  affirmatively  appear.  The  court 
will  not  indulge  in  any  presumptions  in  aid  of  jurisdiction. 

In  Vreeland  v.  Jersey  City,  25  Vroom  49,  this  court  said : 
"Statutes  conferring  the  power  of  condemnation  under  the 
right  of  eminent  domain  are  strictly  construed.  Every  con- 
dition prescribed  by  the  legislature  in  the  grant  must  be  com- 
plied with,  and  the  proceedings  to  condemn  must  be  con- 
ducted in  the  manner  and  with  the  formalities  prescribed 
in  the  grant  of  power.  Formalities  and  modes  of  procedure 
prescribed  are  the  essence  of  the  grant,  which  the  courts  can- 
not disregard  on  a  conception  that  they  are  not  essential." 

In  Hampton  v.  Clinton,  36  Vroom  158,  the  above  rule  was 
cited  and  applied,  and  the  defendant  having  failed,  until  after 
condemnation  proceedings  were  instituted,  to  annex  to  and 
file  with  its  certificate  of  incorporation  a  consent  prescribed 
by  statute,  it  was  held  that  the  appointment  of  commissioners 
was  illegal,  although  such  consent  was  filed  after  the  proceed- 
ings were  comm'enced. 

In  Loucheim  v.  Hemsley,  30  Vroom  149,  commissioners 
had  been  appointed  by  the  mayor  of  Atlantic  City  to  construct 
a  city  hall.  These  commissioners  sought  to  condemn  lands 
of  the  prosecutor,  who  brought  to  this  court  for  review  by 
certiorari  the  appointment  of  the  commissioners  and  their 
proceedings  in  condemnation.  The  statute  under  which  the 
commissioners  were  appointed  required  that  they  should  be 
residents  of  the  city  and  of  diiferent  political  parties.  Neither 
their  appointment  nor  the  proceedings  under  review  disclosed 
these  facts  aflBrmatively,  and  the  omission  was  held  fatal. 
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The  court  said :  "A  special  authority  delegated  by  statute  to 
particular  persons  to  take  away  a  man's  property  and  estate 
against  his  will,  must  be  strictly  pursued,  and  must  appear 
to  have  been  so  pursued  on  the  face  of  the  proceedings  in 
which  the  authority  is  exercised/' 

In  the  case  at  bar  it  is  contended  that  the  adoption  of  the 
act  is  sufficiently  made  to  appear  in  the  petition  by  citing  the 
title  of  the  act  and  the  allegation  that  "under  and  by  virtue 
of  the  provisions  of  the  act  ♦  ♦  ♦  the  city  of  Orange 
has  determined  to  acquire  the  right  and  privilege,"  &c.,  but 
this  contention  cannot  prevail.  That  language  falls  far  short 
of  alleging  the  adoption  of  the  act  in  the  manner  prescribed 
in  the  act  itself.  The  most  favorable  deduction  to  be  drawn 
from  it  in  favor  of  the  defendants  is  the  possible  inference 
that  the  city  may  have  adopted  the  act,  as  otherwise  it  would 
not  be  likely  to  attempt  to  proceed  under  it.  But  in  a  case 
of  this  kind  jurisdiction  is  not  to  be  based  on  inference,  but 
the  facts  must  be  alleged.  Every  allegation  in  the  petition 
may  be  absolutely  true,  and  yet  the  act  may  never  have  been 
adopted  and  the  city  may  be  utterly  without  authority  to  con- 
demn. The  prosecutor  questions,  not  that  the  city  has  deter- 
mined to  do  something,  but  its  right  to  reach  that  determi- 
nation and  put  it  into  effect.  The  case  of  In  re  Montgomery 
ot  al.,  \^  Fed.  Rep.  89G,  is  in  point.  That  was  a  proceeding 
brought  on  behalf  of  the  United  States  government  in  tlie 
United  States  District  Court  for  the  District  of  New  Jersey 
to  condemn  lands.  The  proceeding  was  based  upon  a  statute 
of  tlie  United  States,  which  provided  that  any  officer  of  the 
government  authorized  to  procure  real  estate  for  public  uses 
was  "authorized  to  acquire  the  same  for  the  United  States 
by  condemnation  under  judicial  process,  whenever,  in  his 
opinion,  it  is  necessary  or  advantageous  to  the  government 
to  do  so."  The  petition  alleged  that  "the  secretary  of  war 
had  requested  the  attorney-general  of  the  Urited  States  to 
commence  these  proceedings  in  condemnation  according  to 
the  acts  in  such  case  made  and  provided."  The  suflBciency 
of  the  petition  was  challenged  on  the  ground,  among  others, 
that  it  "fails  to  show  that,  in  the  opinion  of  the  secretary  of 


Digitized  by  VjOOQ IC 


JUNE  TERM,  1907.  255 


^6  Vroom.  Manda  v.  Orange. 


war,  it  is  necessary  or  advantageous  to  the  United  States  that 
the  land  in  question  should  be  acquired  under  judicial  pro- 
cess." In  support  of  the  petition  it  was  argued  that  the  alle- 
gation that  the  secretary  of  war  had  requested  the  attorney- 
general  to  commence  the  proceedings  would  carry  with  it  the 
presumption  that  he  was  of  the  opinion  that  it  was  both 
necessary  and  advantageous  to  the  United  States  to  acquire 
the  lands.  The  court  said :  "This  argument  is  plausible,  but 
unsound.  It  is  a  well-settled  principle  that  when  the  exercise 
of  a  special  authority,  delegated  by  statute  to  a  particular 
person  or  to  a  special  tribunal,  is  dependent  upon  conditions 
precedent,  all  preliminaries  which  show  fulfillment  of  such 
conditions,  and  which  confer  upon  such  person  or  tribunal 
power  to  act,  must  clearly  appear  upon  the  face  of  the  pro- 
ceedings. The  proper  practice  is  to  state  affirmatively  and 
with  certainty  all  facts  upon  which,  in  such  case,  jurisdiction 
depends.  Intendment  and  presumption  should  not  be  resorted 
to  for  the  justification  of  any  judicial  proceedings  in  dero- 
gation of  private  rights." 

The  case  of  In  re  City  of  Buffalo,  78  N.  Y.  362,  is  one  in 
which  the  city  voted  to  acquire  certain  property  by  condemna- 
tion proceedings.  The  act  under  which  the  proceedings  were 
taken  provided  that  the  right  of  condemnation  should  be 
exercised  only  upon  certain  conditions,  among  which  were  the 
passage  of  a  resolution  by  a  two-thirds  vote,  showing  the  de- 
termination to  take  the  land.  The  court  said :  "Before  the 
city  can  take  lands  for  a  street  these  resolutions  must  have 
been  passed,  and  the  last  one  with  the  prescribed  vote,  for  it 
is  a  familiar  principle  that,  when  the  sovereign  delegates  the 
power  to  take  the  property  of  the  citizen,  all  the  prerequisites 
to  the  exercise  of  that  power  that  have  been  prescribed  must 
be  strictly  observed  and  conformed  to.  The  need  is  upon  the 
city,  before  it  can  take  the  lands,  to  be  able  to  show  that 
these  requirements  have  been  met.  For  the  basis  of  the  power 
of  the  city  to  act  is  the  concurring  judgment  of  two-thirds  of 
the  members  of  the  common  council  that  there  is  a  necessity 
for  the  taking,  without  which  action  of  the  city  to  take  lands 
is  wholly  unauthorized  and  illegal.    !N^or  may  it  be  presumed. 
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as  the  appellants  claim.  In  such  case  as  this  the  presumption 
that  oflScial  duty  has  been  done  cannot  be  made." 

In  the  present  case  the  city  contends  that  it  is  relieved  of 
the  necessity  of  showing  the  adoption  of  the  act  conferring 
power  by  section  2  of  the  act  of  March  20th,  1900.  But  an 
examination  of  that  section  plainly  showfr  that  such  contention 
cannot  prevail.  That  section  does  not  purport  to  provide 
what  shall  be  a  suflBcient  petition.  It  merely  provides  that 
it  shall  contain  certain  matters.  There  certainly  is  no  reason 
to  suppose  that  by  its  enactment  the  legislature  intended  to 
thereby  relieve  the  petitioner  from  presenting  to  the  justice 
of  the  Supreme  Court  who  is  asked  to  make  the  order  the 
jurisdictional  facts  in  a  petition  under  oath. 

We  conclude,  therefore,  that  the  rule  of  law  is  well  settled^ 
that  statutes  conferring  the  power  of  condemnation  under 
the  right  of  eminent  domain  are  strictly  construed.  Every 
provision  of  the  statute  must  be  strictly  complied  with,  and 
such  compliance  must  affirmatively  appear  on  the  face  of  the 
proceedings. 

When  tested  by  that  rule  the  proceedings  imder  review  are 
fatally  defective. 

Our  conclusion  on  the  point  considered  renders  it  unneces- 
sary to  consider  the  other  reasons  alleged  for  reversal. 

The  order  of  appointment  and  all  subsequent  proceedings 
will  be  set  aside,  with  costs. 


HIRSHBERG,  HOLLANDER  &  COMPANY,  PLAINTIFFS  AND 
APPELLANTS,  v.  JOHN  F.  ROBINSON  &  SON,  DEFEND- 
ANTS AND  APPELLEES. 

Submitted  February  19,  1907— Decided  June  10,  1907. 

Hearsay  evidence  is  incompetent  to  establish  any  specific  fact  which 
is,'  in  its  nature,  susceptible  of  being  proved  by  witnesses  who 
speak  from  their  own  knowledge. 
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On  appeal  from  the  District  Court  of  the  city  of  Camden. 
Before  Justices  Garrison,  Swayze  and  Trenchard. 
For  the  plaintiffs,  Wilson,  Carr  <fe  Stackhouse, 
For  the  defendants,  Thomas  P,  Curley. 

The  opinion  of  the  court  was  delivered  by 

Trenchard,  J.  This  is  an  appeal  from  a  judgment  of  the 
District  Court  of  the  city  of  Camden. 

The  action  was  brought  to  recover  the  amount  due  upon 
the  sale  of  certain  paint  by  the  plaintiffs  to  the  defendants. 
The  judgment  was  for  the  defendants. 

By  the  state  of  the  caae  it  appears  that  there  was  evidence 
tending  to  show  that  paint  was  delivered  by  the  plaintiffs  to 
the  defendants  as  directed  by  the  latter  to  the  Hotel  Elberon, 
at  Atlantic  City,  New  Jersey,  and  was  intended  for  use  upon 
that  building  which  was  then  in  course  of  erection,  and  which 
building  the  defendants  had  contracted  to  paint;  that  the 
defendants  had  not  paid  for  the  paint  because  they  contended 
that  they  had  rescinded  the  order.  It  appears  that  the  de- 
fendants conceived  that  they  were  entitled  to  rescind  the 
order  for  the  paint  because  of  an  allegd  misstatement  made 
by  William  Bich,  the  plaintiffs'  salesman,  that  Dr.  Ludy,  the 
owner  of  the  building,  had  sent  him  to  defendants  and  wanted 
him  to  have  the  order  for  the  paint. 

If  the  defendants  had  a  right  of  rescission  at  all  it  neces- 
sarily rested  upon  the  falsity  of  the  statement,  the  falsity  of 
which  must  have  been  established  by  legal  evidence. 

The  only  proof  attempted  to  be  offered  by  the  defendants  as 
to  the  falsity  of  such  statement  was  the  testimony  of  John 
F.  Robinson.  As  it  appears  in  the  state  of  the  case  it  was  as 
follows:  "That  Dr.  Ludy  (not  in  the  presence  or  hearing  of 
Mr.  Rich  or  the  plaintiffs)  informed  him  (Robinson)  that  he 
had  not  sent  Rich  to  Robinson  to  get  the  order." 
Vol.  xlvi.  17 
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Objection  was  made  by  the  plaintiffs  to  this  testimony  on 
the  ground  that  it  was  hearsay,  and  that  the  plaintiffs  could 
not  be  bound  by  the  statements  of  third  persons  made  in  the 
absence  of  the  plaintiffs  or  their  agent.  The  testimony  was 
admitted  and  exception  thereto  duly  taken. " 

It  is  familiar  law,  requiring  no  citation  of  authority  to 
support  it,  that  hearsay  evidence  is  incompetent  to  establish 
any  specific  fact,  which  is,  in  its  nature,  susceptible  of  being 
proved  by  witnesses  who  speak  from  their  own  knowledge. 

Tested  by  this  rule  the  evidence  of  the  witness  was  incom- 
petent. If  the  statement  of  the  salesman  was  false  there  were 
two  persons  competent  to  testify  to  that  fact,  viz..  Dr.  Ludy 
and  the  salesman,  neither  of  whom  testified  to  the  falsity  of 
the  statement. 

The  result  is  that  the  judgment  below  should  be  reversed 
and  a  venire  de  novo  awarded. 
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JOHN  E.  LANNING,  RECEIVER,  v.  SAMUEL  JOHNSON 
ET  AL. 

Submitted  July  6,  1907— Decided  April  21,  1908. 

Knowledge  of  illegality  or  want  of  consideration  of  a  promissory  note 
by  the  president  of  a  bank,  who  discounts  it  without  authority  to 
do  so  having  been  conferred  upon  him  by  his  board  of  directors,  is 
not  imputable  to  the  bank  when  the  president's  act  has  not  been 
ratified  by»  or  acquiesced  in  by,  the  board. 


On  defendant's  rule  to  show  canse. 

Before  Gummere,  Chief  Justice,  and  Justice  Reed. 

For  the  rule,  Edmund  Wilson, 

Contra,  John  8.  Applegate  &  Son. 

The  opinion  of  the  court  was  delivered  by 
Gummere,  Chief  Justice.    The  plaintiff  sued  as  the  re- 
ceiver of  the  Monmouth  Trust  and  Safe  Deposit  Company  to 
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recover  the  amount  due  upon  a  certain  promissory  note  for 
$10,000  held  by  the  insolvent  company  and  signed  by  the  de- 
fendant. The  case  was  tried  before  the  court  without  a  jury, 
by  consent  of  parties,  and  the  proofs  disclosed  the  following 
facts :  That  the  note  was  made  at  the  instance  of  one  Twin- 
ing, who  was  a  co-director,  with  the  makers  of  the  note,  of 
the  First  National  Bank  of  Asbury  Park,  and  also  president 
and  a  director  of  the  trust  company;  that  Twining  obtained 
the  signatures  of  the  defendants  to  the  note  upon  the  pretence 
that  the  bank  was  temporarily  in  need  of  funds  to  carry  it 
over  until  it  received  returns  from  its  discounts  in  other 
banks,  and  upon  the  express  condition  and  agreement  with 
the  defendants  that  the  note  was  not  to  be  discounted  or  used 
unless  and  until  the  signatures  of  the  other  directors  of  tlie 
bank,  some  five  in  number,  were  procured  and  attached  to  the 
note ;  that  Twining,  notwithstanding  his  agreement  with  the 
defendants,  caused  the  note  to  be  discounted  by  the  trust 
company  without  the  additional  signatures  of  the  remaining 
directors  being  first  obtained;  that  the  discounting  was  done 
by  Twining,  as  president  of  the  company,  without  consulta- 
tion with  his  board  of  directors,  and  that  the  right  to  do  so 
had  not  been  conferred  upon  him  by  the  board,  either  ex- 
pressly or  by  knowingly  permitting  him  to  exercise  a  like 
power  on  previous  occasions,  or  by  ratifying  or  acquiescing  in 
its  exercise  by  him.  On  these  facts  the  trial  court  found  in 
favor  of  the  plaintiff. 

It  is  now  contended  on  behalf  of  the  defendants  that  the 
conduct  of  Twining  in  procuring  the  note  to  be  discounted 
without  first  obtaining  the  signatures  of  the  other  directors 
of  the  bank  was  a  fraud  upon  the  defendants ;  that  the  knowl- 
edge of  Twining  of  the  fact  that  the  note  was  fraudulently 
being  put  into  circulation  was  attributable  to  the  trust  com- 
pany because  of  the  fact  that  he  acted  for  it  in  the  matter  of 
the  discount,  and  that  therefore  the  makers  of  the  note  are 
not  liable  ta  the  receiver. 

That  the  fraud  of  Twining  in  presenting  the  note  for  dis- 
count without  procuring  the  signatures  of  all  the  directors  of 
the  bank  renders  it  void,  if  the  trust  company  took  it  with 


Digitized  by  VjOOQ IC 


NOVEMBER  TERM,  1907.  261 

46'  Vroom.  Lanning,  Receiver,  v.  Johnson. 

notice  of  the  fraud,  is  conceded.  The  only  question  is 
whether  his  knowledge  is  attributable  to  the  trust  company. 
It  hafi  frequently  been  declared  in  other  jurisdictions  that 
there  is  a  distinction  between  knowledge  of  illegality,  or  want 
of  consideration  of  a  note,  by  a  director  who  acts  with  his 
board  in  discounting  it,  and  such  knowledge  on  the  part  of  a 
director  who  is  not  present  and  acting  with  the  board  when 
the  discount  is  made,  and  that  in  the  former  case  the  bank  is 
bound  by  his  knowledge,  and  in  the  latter  case  it  is  not. 
Many  of  the  cases  so  holding  will  be  found  collected  in  the 
opinion  of  Justice  Depue,  in  First  National  Bank  of  Eights- 
town  V.  Christopher,  11  Vroom  435.  It  is  upon  the  principle 
which  is  considered  to  underlie  this  distinction  that  the  de- 
fendants rest  their  claim  of  non-liability.  But  the  distinction 
claimed  to  exist  has  been  condenmed,  as  we  understand  the 
opinions  hereafter  referred  to,  by  our  Court  of  Errors  and 
Appeals.  In  the  case  of  Sooy  v.  State,  12  Id,  394,  the  sureties 
upon  the  bond  of  a  state  treasurer  sought  to  escape  liability 
for  his  defalcations  upon  the  ground  that  the  legislature  had 
knowledge,  at  the  time  of  the  execution  and  delivery  of  the 
bond,  that  the  treasurer  was  then  a  defaulter,  and  that  it  had 
failed  to  communicate  this  fact  to  the  sureties.  Such  knowl- 
edge on  the  part  of  the  legislature  was  attempted  to  be  shown 
by  proving  that  the  fact  had  been  communicated  to  one  of 
the  members  of  that  body.  It  was  decided  that  "in  a  matter 
wherein  the  legislature  properly  acts  as  an  agent  of  the  state, 
notice  to  members  of  the  legislature  individually  is  not  notice 
to  the  state.  Such  notice,  to  bind  the  state,  must  be  given  to 
one  of  the  legislative  branches  in  organized  session.^'  The 
underlying  rule  upon  which  this  decision  was  rested  is  stated 
in  the  opinion  to  be  that  the  knowledge  of  the  agent  is  charge- 
able upon  the  principal  only  when  the  principal,  if  acting 
for  himself,  would  have  received  notice  of  the  matters  known 
to  the  agent.  In  the  late  case  of  Vulcan  Detinning  Co.  v. 
American  Can  Co,,  67  Atl,  Rep,  339,  the  same  court  affirmed 
the  rule  laid  down  in  Sooy  v.  State,  and  held  that  the  defend- 
ant company  was  chargeable  with  knowledge  of  facts  acquired 
by  its  president  while  a  director  of  the  complainant  company 
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only  so  far  as  it  would  itself  have  acquired  such  knowledge 
by  dealing  directly  or  through  another  agent  with  the  com- 
plainant company  concerning  the  subject-matter  of  the  con- 
troversy. At  the  same  time  it  expressly  repudiated  the 
doctrine  laid  down  by  us  in  the  earlier  case  of  Willard  v. 
Denise,  5  Dick,  Ch.  Rep,  482,  viz.,  that  where  information  is 
casually  obtained  by  an  agent  of  a  corporation,  and  the  corpo- 
ration afterward  acts  through  such  agent  in  a  matter  where 
the  information  possessed  by  him  is  pertinent,  the  knowledge 
of  the  agent  will  be  imputed  to  the  principal.  On  the 
strength  of  those  two  cases,  therefore,  it  would  seem  that  if 
the  note  in  controversy  had  been  discounted  by  the  board  of 
directors  of  the  trust  company  while  Twining  was  present  a8 
a  member  thereof  the  trust  company  would  not  be  chargeable 
with  notice  of  his  fraudulent  conduct  in  procuring  its  dis- 
count. But  the  fact  that  the  note  was  discounted,  not  by  the 
board  of  directors,  but  by  Twining  himself,  he  taking  ad- 
vantage of  his  position  as  president  to  usurp  the  function  of 
the  board  without  authority  from  them,  makes  it  unnecessary 
to  determine  the  question  discussed,  for  it  can  hardly  be  held 
that  where  a  transaction  takes  place  without  either  the  knowl- 
edge or  authority  of  the  board  the  board  is  chargeable  with 
notice  of  facts  known  to  their  self-constituted  agent,  but  not 
communicated  by  him  to  them. 

The  rule  to  show  cause  will  be  discharged. 


CHARLES  CHRISTIANSEN  v.  W.  H.  &  F.  W.  CANE  COMPANY. 

Argued  June  10,  1907— Decided  November  11,  1907. 

A  master  who  has  furnished  the  proper  appliances  required  for  the 
work  about  which  his  servant  is  engaged  is  not  responsible  to  his 
servant  for  injuries  received  by  the  latter  resulting  from  careless- 
ness in  the  use  of  such  appliances  by  a  fellow-servant  in  the  same 
common  employment,  or  failure  of  the  latter  to  use  them,  no 
matter  what  may  be  the  grade  or  authority  of  the  fellow-servant. 
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On  writ  of  error  to  the  Hudson  Circuit  Court. 

Before  Gummere,  Chief  Justice,  and  Justice  Reed. 

For  the  plaintiff  in  error,  Frederick  J.  FaulJcs. 

For  the  defendant  in  error,  Richard  J.  Donovan  (of  the 
New  York  bar). 

The  opinion  of  the  court  was  delivered  by 

Gummere,  Chief  Justice.  This  is  an  action  brought 
against  an  employer  by  one  of  his  employes  to  recover  dam- 
ages received  by  the  latter  while  engaged  in  his  employer's 
work.  The  ground  of  liability  was  averred  to  be  the  failure 
of  the  master  to  furnish  safe  appliances  for  the  work,  by 
reason  whereof  the  injury  complained  of  came  to  the  plaintiff. 
At  the  trial  the  defendant  moved  for  a  nonsuit  at  the  closo 
of  the  plaintiff's  case  on  the  ground  that  the  proofs  disclosed 
no  failure  on  its  part  in  the  perfonnance  of  any  duty  which 
it  owed  to  the  plaintiff,  and  that  the  negligence  exhibited 
was  that  of  a  fellow-servant  of  the  plaintiff.  The  nonsuit 
was  refused.  At  the  close  of  the  case  a  motion  to  direct  a 
verdict  for  defendants  was  made  upon  the  same  grounds,  and 
was  likewise  refused.  The  jury  then  found  for  the  plaintiff, 
and  the  writ  of  error  brings  up  for  review  the  judgment 
entered  upon  that  verdict. 

The  following  are  the  facts  proved  material  to  the  determi- 
nation of  the  question  of  the  correctness  of  the  rulings  of  the 
trial  court  on  the  motions  for  nonsuit  and  for  direction  of  a 
verdict.  The  defendant,  a  building  corporation,  was  engaged 
in  constructing  a  four-story  factory  building  in  the  city  of 
Hoboken.  A  number  of  carpenters,  among  whom  was  the 
plaintiff,  were  engaged  in  the  work,  under  the  direction  of  a 
foreman  named  Smith.  Their  work  included  the  raising  of 
the  flooring  .to  the  different  stories  where  it  was  needed,  and 
in  doing  this  they  used  a  crowfoot  derrick,  which  consisted  of 
a  triangular  base  supporting  a  mast.  The  derrick  was  first 
used  in  the  basement  for  raising  the  first  floor  beams  into 
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place.  As  the  work  progressed  the  derrick  was  moved  from 
place  to  place  as  this  work  required.  When  it  was  completed 
the  derrick  was  raised  by  the  carpenters  to  the  first  floor  and 
used  for  the  purpose  of  lifting  up  to  the  second  floor  the 
flooring  to  be  laid  there.  When  the  second  floor  was  com- 
pleted the  derrick  was  raised  to  it  by  the  carpenters  and  used 
there  in  different  places  for  the  purpose  of  raising  and  plac- 
ing the  timbers  for  the  third  floor.  The  plaintiff,  who  had 
been  a  carpenter  for  thirteen  years  at  the  time  the  accident 
happened,  worked  on  the  building  for  about  six  weeks  befoR* 
being  hurt,  and  during  that  time  frequently  assisted  in  using 
the  derrick.  When  tlie  derrick  was  used  on  the  first  and 
second  fioors  it  was  sometimes  supported  by  one  guy  rope, 
sometimes  by  two  guy  ropes,  and  .sometimes  by  three  guy 
ropes,  and  this  the  plaintiff  knew.  The  attaching  of  the  guy 
rope  or  ropes  when  the  derrick  was  moved  to  a  new  position 
was  done  by  the  carpenters,  under  the  direction  of  Smith, 
their  foreman.  When  one  guy  rope  was  used  it  ran  directly 
back  from  the  top  of  the  mast  and  was  fastened  at  a  point  on 
the  floor  so  as  to  counterbalance  the  weight  to  be  lifted  by  the 
derrick.  When  two  were  used  they  ran  diagonally  from  the 
top  of  the  mast  toward  the  rear,  and  were  each  fastened  to 
the  floor  so  as  to  counterbalance  tlie  weight  to  be  raised. 
When  three  of  them  were  used  one  extended  from  the  top  of 
the  mast  directly  to  the  rear,  while  the  other  two  extended 
from  the  top  of  the  mast  in  opposite  directions,  parallel  to 
the  front  piece  of  the  triangular  base.  When  the  derrick  was 
installed  upon  the  third  floor  a  single  guy  rope  was  used  to 
stay  it  in  position.  At  the  time  of  the  accident  the  plaintiff 
and  other  carpenters  were  using  it  to  raise  flooring  planks, 
and  as  a  load  of  these  planks  was  being  swung  around  tho 
foot  of  the  mast,  for  the  purpose  of  being  deposited  in  the 
proper  place,  the  derrick  toppled  over  and  fell  upon  th? 
plaintiff,  crushing  his  hand  so  badly  as  to  require  its  ampu- 
tation. If  three  guy  ropes — or  perhaps  two — had  been  used 
to  stay  the  derrick  in  position  it  would  not  have  fallen.  Sev- 
eral of  these  crowfoot  derricks  were  in  use  about  the  building, 
and  an  ample  supply  of  rope  for  properly  guying  them  was 
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provided  by  the  defendants,  about  twenty  thousand  feet  uf 
one-inch  and  one-and-one-half -inch  rope  being  in  and  about 
the  building,  and  available  for  that  purpose. 

The  theory  upon  which  the  trial  court  submitted  to  the 
jury  the  question  of  the  defendants'  liability  seems  to  have 
been  that  they  not  only  owed  to  the  plaintiff  the  duty  of  fur- 
nishing a  derrick  properly  constructed  and  of  suitable  ma- 
terial, with  sufficient  rope  to  properly  guy  it,  but  that  they 
were  bound  to  set  it  up  in  the  place  in  which  it  was  to  be  used, 
and  safely  secure  it  in  position  for  use.  This  view  of  tho 
extent  of  the  master's  duty  was  clearly  erroneous.  The  der- 
rick was  not  a  permanent  structure.  It  was  intended  to  be, 
and  was  in  fact,  moved  from  place  to  place  as  the  work  being 
done  upon  the  building  required.  The  duty  of  moving  it,  and 
of  adjusting  and  securing  it  in  position,  was  one  of  the  duties 
of  the  carpenters*  gang,  of  which  the  plaintiff  was  a  member, 
connected  with  and  a  part  of  the  work  in  which  he  was  en- 
gaged. The  fact  that  the  defendants'  foreman  had  charge  of 
the  moving  of  the  derrick,  and  that  he  was  responsible  for  the 
use  of  a  single  guy  rope  on  the  occasion  of  the  accident 
(assuming  that  to  be  the  fact),  does  not  operate  to  shift  the 
responsibility  for  that  accident  upon  the  shoulders  of  the 
master.  Under  all  our  decisions  the  foreman  was,  in  the 
work  of  installing  the  derrick,  not  the  alter  ego  of  the  defend- 
ants, but  the  fellow-servant  of  the  plaintiff.  Under  such  con- 
ditions of  use  the  responsibility  of  the  defendants  ceased 
when  they  provided  a  derrick  in  proper  condition  to  be  set  up 
for  use,  and  furnished  proper  and  sufficient  appliances  for 
the  purpose  of  giving  it  stability  in  use.  The  present  case,  so 
far  as  the'legal  principles  involved  are  concerned,  is  identicril 
with  that  of  McLaughlin  v.  Camden  Iron  Works,  31  Vroom 
557.  In  that  case  the  plaintiff  was  ordered  by  the  defendant 
company's  foreman  to  assist  in  raising  by  hand  a  heavy 
wooden  frame,  which  was  to  be  used  in  supporting  a  large 
iron  gasholder.  While  the  frame  was  being  thus  raised  it 
slewed  around  and  fell  upon  the  plaintiff,  severely  injuring 
him.    There  was  upon  the  premises  at  the  time  an  abundance 
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of  ropes,  pulleys,  timbers  and  other  appliances  suitable  for 
the  safe  raising  of  the  frame,  but  the  foreman  did  not  see  fit 
to  use  them.  Justice  Collins,  speaking  for  the  Court  of 
Errors  and  Appeals,  thus  declares  the  measure  of  the  master's 
responsibility:  ^^here  appliances  for  work  are  needed,  the 
duty  is  on  the  master  to  use  reasonable  care  in  their  selection, 
and  he  cannot  escape  it  by  delegation,  but  carelessness  in 
their  use,  or  failure  to  use  them,  on  the  part  of  his  servant, 
whereby  injury  is  received  by  a  fellow-servant  in  the  same 
common  employment,  is  not  chargeable  to  the  master,  no 
matter  what  may  be  the  grade  or  authority  of  the  servant." 

The  accident  to  the  plaintiff  in  the  present  case  not  having 
resulted  from  any  failure  of  performance  of  duty  on  the  part 
of  the  defendants,  it  was  improper  to  submit  the  question  of 
their  liability  to  the  jury.  There  was  error  both  in  the  refusal 
to  nonsuit  and  in  the  refusal  to  direct  a  verdict  for  the  de- 
fendants. 

The  judgment  under  review  will  be  reversed. 


CATHERINE   LAPSLEY,   ADMINISTRATRIX,   v.   PUBLIC 
SERVICE  CORPORATION  OF  NEW  JERSEY. 

Submitted  July  5,  1907— Decided  March  2,  1908. 

1.  The  provision  in  the  "Death  act"  that  every  action  brought  un<ler 
its  authority  shall  be  commenced  within  twelve  calendar  months 
after  the  death  occurs  operates  as  a  limitation  of  the.  liability  of 
the  wrong-doer  as  well  as  of  the  remedy. 

2.  When  a  statute  gives  a  remedy  under  particular  circumstances, 
the  party  seeking  such  remedy  must,  in  his  pleading,  allege  all  the 
facts  necessary  to  bring  him  within  the  statute. 


On  demurrer  to  declaration. 

Before  Gummere,  Chief  Justice,  and  Justice  Reed. 
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-^6'  Vroom.     Lapsley,  Adm'x,  v.  Public  Service  Corporation. 
For  the  plaintiff,  Patrick  J.  Dolan. 
For  the  defendant,  Hobart  Tuttle, 

The  opinion  of  the  court  was  delivered  by 

GuMMERE,  Chief  Justice.  This  action  is  brought  by  the 
plaintiff  to  recover  the  pecuniary  loss  sustained  by  the  widow 
and  next  of  kin  of  her  decedent,  James  Lapsley,  by  his  death, 
which  is  averred  in  the  declaration  to  have  been  caused  by 
the  wrongful  act  and  neglect  of  the  defendant  company. 

The  sole  ground  of  demurrer  relied  upon  by  the  defendant 
is  that  the  declaration  fails  to  aver  that  the  present  action 
was  commenced  within  twelve  calendar  months  after  the 
death  of  the  plaintiff's  decedent,  as  required  by  the  second 
section  of  the  act  of  March  3d,  1848,  which  provides  for  the 
recovery  of  damages  in  cases  where  the  death  of  a  person  is 
caused  by  wrongful  act,  neglect  or  default.  Oen,  Stat.,  p, 
1188.  The  statute  referred  to,  after  setting  forth  what  shall 
create  liability,  and  who  shall  bring  the  action,  contains  a 
proviso  which  declares  that  every  action  brought  under  its 
authority  shall  be  commenced  within  twelve  calendar  months 
after  the  death  occurs.  In  the  case  of  County,  Administra- 
trix, V.  Pacific,  &c,,  Co.,  38  Vroom  ^S,  Mr.  Justice  Garrison, 
discussing  this  proviso,  says:  "This  special  limitation  is  so 
closely  related  to  the  statutory  remedy  given  as  to  be  a  part 
of  it.  It  is  created  solely  with  the  object  of  qualifying  the 
right  of  action.  The  remedy  is  given  subject  to  the  limita- 
tion.^* To  the  same  effect  is  the  following  declaration  of 
Chief  Justice  Waite,  in  the  case  of  The  Steamer  Harrisburg, 
119  U.  S,  199:  "The  time  within  which  the  suit  must  be 
brought  operates  as  a  limitation  of  the  liability  itself  as 
created,  and  not  of  the  remedy  alone.  It  is  a  condition  at- 
tached to  the  right  to  sue  at  all."  This  is  the  generally 
accepted  view  of  the  effect  of  the  limitation,  as  will  appear 
by  a  reference  to  Tiff,  Death  Wr.  Act,  §  121,  and  cases  cited. 

Considering  the  proviso  as  a  limitation  of  liability,  it  fol- 
lows that  the  declaration,  in  order  to  disclose  a  cause  of 
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action,  must  set  out  such  facts  as  will  negative  the  existence 
of  such  limitation.  When  a  statute  gives  a  remedy  under 
particular  circumstances,  the  party  seeking  such  remedy 
should,  in  his  pleading,  allege  all  the  facts  necessary  to  bring 
him  within  the  statute.  Browne  v.  Stimpson,  2  Mass.  441. 
In  order  to  entitle  her  to  a  recovery  the  plaintiff  must  show 
at  the  trial,  not  only  that  the  death  of  the  person,  on  account 
of  which  she  sues,  was  caused  by  the  wrongful  act,  neglect  or 
default  of  the  defendant,  but  also  that  it  occurred  within 
twelve  calendar  months  of  the  bringing  of  her  action,  and  it 
is  a  cardinal  rule  of  pleading  that  where  any  fact  is  necessary 
to  be  proved  on  the  trial  in  order  to  sustain  the  plaintiff'.^ 
right  of  recovery  the  declaration  must  contain  an  averment 
of  such  fact  in  order  to  let  in  such  proof.  United  States 
Bank  v.  Smith,  11  Wheat  171. 
The  defendant  is  entitled  to  judgment  on  the  demurrer. 


PAUL  BADEWITZ  v.  WEST  JERSEY  AND  SEASHORE  RAIL- 
ROAD COMPANY. 

Submitted  July  5,  1907— Decided  November  11,  1907. 

The  fifty-ninth  section  of  the  act  concerning  railroads  (Query:  and 
canals)  {Pamph.  L,  1903,  p.  574)  does  not  justify  the  arrest  of  a 
passenger  on  a  train  who  refuses  to  pay  his  fare  under  a  hona  fide 
belief  that  the  ticket  which  he  proffers  entitles  him  to  travel  on 
that  train. 


On  error  to  Gloucester  Circuit  Court. 

Before  Gummere,  Chief  Justice,  and  Justice  Reed. 

For  the  plaintiff  in  error,  OasJcill  &  Oaskill. 

For  the  defendant  in  error,  David  0.  Watkins, 
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The  opinion  of  the  court  was  delivered  by 

GuMMERE,  Chief  Justice.  This  is  an  action  for  assault 
and  battery  and  false  imprisonment.  The  alleged  errors  are 
the  refusal  of  the  trial  court  to  direct  a  nonsuit ;  the  refusal 
to  direct  a  verdict  in  favor  of  the  defendant,  and  the  refusal 
of  the  court  to  charge  certain  requests  which  were  submitted 
on  behalf  of  the  defendant.  The  proofs  showed  that  the 
plaintiff  purchased  an  excursion  ticket  from  the  defendant 
eompan}*^s  agent  entitling  him  to  ride  from  Paulsboro  to 
Philadelphia  and  return;  that  he  did  not  use  this  ticket  on 
his  way  to  Philadelphia,  but  upon  coming  back  to  Paulsboro 
used  the  return  portion  of  the  ticket,  which  the  conductor 
took  up ;  that  on  a  later  day  he  boarded  a  train  at  Paulsboro 
and  offered  the  portion  of  the  ticket  which  he  still  retained 
as  his  fare,  and  that  the  conductor  refused  to  accept  it  be- 
cause upon  its  face  it  was  not  good  unless  the  return  portion 
thereof  was  annexed  to  it.  The  plaintiff  refused  to  pay  the 
fare,  insisting  that  he  was  entitled  to  ride  on  the  ticket,  and, 
upon  reaching  the  terminus  of  the  road  at  Camden  he  was 
arrested  at  the  instigation  of  the  defendant  company^s  em- 
ployes and  taken  before  the  recorder  of  that  town,  where  a 
charge  of  "refusing  to  pay  railroad  fare"  was  made  against 
him.  He  was  tried  on  that  charge,  found  guilty,  and  fined 
the  sum  of  thirty-four  cents,  which  was  the  amount  of  the 
fare  from  Paulsboro  to  Camden.  This  amount  he  paid.  His 
arrest  and  arraignment  before  the  recorder  are  the  foundation 
of  the  present  suit. 

The  first  ground  upon  which  it  is  contended  that  a  nonsuit 
should  have  been  directed  is  that  the  conviction  before  the 
recorder  is  a  bar  to  the  present  action.  But  in  our  opinion 
this  contention  is  not  sound.  The  charge  which  was  made 
before  the  recorder,  and  upon  which  the  conviction  rested, 
sets  out  no  offence  which  the  statute  recognizes.  It  is  only 
in  those  cases  where  a  person  travels,  or  attempts  to  travel, 
on  a  train  of  a  railroad  company  without  having  previously 
paid  his  fare,  and  with  intent  to  avoid  payment  thereof,  that 
the  fifty-ninth  section  of  the  revised  Railroad  act  of  1903 
authorizes  an  arrest  and  prosecution.     Pamph,  L,  1903,  p. 
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674.  There  was  no  allegation  in  the  charge  before  the  magis- 
trate that  the  plaintiff  did  what  he  did  with  intent  to  avoid 
the  payment  of  his  fare.  The  conviction,  therefore,  is  no  bar 
to  the  present  action. 

It  is  further  contended  that  a  nonsuit  should  have  been 
directed  because  the  proofs  showed  that  the  plaintiff's  arrest 
was  not  against  his  will,  but  rather  was  with  his  consent  On 
the  facts  submitted  this  question  was  one  not  for  the  determi- 
nation of  the  court,  but  of  the  jury,  and  a  nonsuit  on  this 
ground  was  therefore  properly  refused. 

There  was  no  error  in  the  refusal  to  direct  a  verdict  for  the 
defendant.  The  plaintiff  was  entitled  to  have  submitted  to 
the  jury  the  question  whether  he  was  attempting  to  ride  upon 
the  defendant  company's  train  with  intent  to  avoid  the  pay- 
ment of  his  fare,  or  whether  he  was  doing  so  in  the  honest 
belief  that  the  ticket  which  he  held  entitled  him  to  ride. 

Counsel  for  plaintiff  in  error  specifies  in  his  argument  no 
reason  why  the  refusal  of  the  court  to  charge  any  of  the  re- 
quests submitted  was  erroneous,  nor  do  we  discover  any  reason 
for  that  conclusion. 

The  judgment  below  should  be  affirmed. 


THE  STATE  v.  JOSEPH  SPINA. 

Submitted  July  15,  1907— Decided  November  11,  1907. 

Indictments  returned  into  the  Court  of  Quarter  Sessions  by  the  grand 
jury  when  the  Court  of  Oyer  and  Terminer  is  not  in  session,  and 
which  are  triable  in  the  Quarter  Sessions,  may  be  retained  in  and 
tried  by  that  court  without  an  order  to  that  effect  being  made  by 
the  Oyer  and  Terminer. 


On  error  to  the  Middlesex  Quarter  Sessions. 

Before  Gummere,  Chief  Justice,  and  Justice  Keed. 
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For  the  plaintiff  in  error,  Charles  E,  Cook, 
For  the  defendant  in  error,  Henry  M.  Nevius, 

The  opinion  of  the  court  was  delivered  by 

GuMMERE,  Chief  Justice.  The  writ  in  this  ease  brings 
up  a  conviction  of  the  defendant  for  keeping  a  disorderly 
house.  There  are  many  assignments  of  error,  but  only  two 
of  them  are  based  upon  matters  which  either  appear  in  the 
record  itself  or  in  the  bills  of  exceptions.  The  first  of  these 
is  that  the  record  fails  to  show  that  the  indictment  was  sent 
by  the  Court  of  Oyer  and  Terminer  to  the  Quarter  Sessions 
to  be  tried.  It  appears  from  the  record,  however,  that  the 
grand  jury  returned  all  of  the  indictments  found  by  it  into 
the  Quarter  Sessions,  the  Supreme  Court  justice  being  absent 
at  the  time  when  that  body  came  into  court.  Section  6  of  the 
Criminal  Procedure  act  (Pamph,  L,  1898,  p,  868),  which 
authorizes  the  Court  of  Quarter  Sessions  to  receive  indict- 
ments in  the  absence  of  a  justice  of  the  Supreme  Court,  re- 
quires that  all  indictments  so  received  which  are  not  triable 
in  the  Court  of  Quarter  Sessions  shall  be  delivered  by  that 
court  to  the  Court  of  Oyer  and  Terminer.  The  indictments 
which  are  triable  in  the  Sessions,  by  necessary  implication, 
are  to  be  retained  by  that  court  and  tried  there.  This  was 
the  course  pursued  in  the  present  case.  The  first  assignment 
of  error  is  therefore  without  merit. 

The  second  assignment  of  error  is  based  on  an  exception 
taken  to  the  refusal  of  the  trial  court  to  direct  a  verdict  for 
the  defendant.  The  ground  upon  which  this  request  was 
rested  was  that  the  proofs  did  not  show  sufficient  illegal  sales 
of  liquor  to  justify  the  conviction  of  the  defendant  of  the 
offence  of  keeping  a  disorderly  house.  The  motion  was  prop- 
erly refused.    The  proof  was  ample  to  support  the  conviction. 

The  judgment  under  review  should  be  affirmed. 
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JANE  FORTESCUE  v.  COLUMBIA  REAL  ESTATE  COMPANY. 

r 

Submitted  July  15,  1907— Decided  November  11,  1907. 

An  outstanding  tenancy  from  year  to  year,  created  by  the  grantor,  is  a 
breach  of  a  covenant  of  warranty  of  title  contained  in  his  deed. 


On  demurrer  to  declaration. 

Before  Gummere,  Chief  Justice,  and  Justice  Qarrison. 
For  the  plaintiff,  George  A,  Bourgeois. 
'  For  the  demurrant,  Clarence  L.  Cole, 

The  opinion  of  the  court  was  delivered  by 

GuMMERE,  Chief  Justice.  This  is  an  action  for  a  breach 
of  a  covenant  of  warranty  contained  in  a  deed  made  by  the 
defendant  company  to  the  plaintiff.  The  covenant  is  special, 
and. is  as  follows:  '^And  the  said  party  of  the  first  part,  for 
itself  and  its  successors,  doth  by  these  presents  covenant, 
grant  and  agree  to  and  with  the  said  party  of  the  second  part, 
her  heirs  and  assigns,  that  it,  the  said  party  of  the  first  part, 
and  its  successors,  all  and  singular,  the  hereditaments  and 
premises  herein  above  described  and  granted,  with  the  ap- 
purtenances, unto  the  said  party  of  the  second  part,  her  heirs 
and  assigns,  against  it,  the  said  party  of  the  first  part,  and  its 
successors,  and  against  all  and  every  other  person  or  persons 
lawfully  claiming  by,  from,  through  or  under  it,  shall  and 
will  warrant  and  forever  defend/'  The  deed  bears  date 
March  1st,  1906.  The  breach  urged  is  that  at  and  before  this 
date,  and  until  the  time  of  the  commencement  of  the  present 
action,  a  portion  of  said  premises  were,  and  still  are,  in  the 
lawful  possession  of  one  McConomy,  under  and  by  virtue  of 
a  written  lease  made  on  the  9th  day  of  June,  1904,  by  the 
defendant  company  to  McConomy,  the  term  of  which  expired 
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on  the  Ist  of  October  of  that  year,  and  under  a  holdover 
agreement,  the  terms  of  which  were  the  same  as  those  of  the 
original  instrument,  and  by  force  of  which  he  became  a 
tenant  from  year  to  year.  It  is  claimed  on  behalf  of  the 
demurrant  that  the  written  lease  and  the  holdover  agreement 
merely  created  an  encumbrance  against  the  granted  premises, 
and  did  not  constitute  a  breach  of  the  covenant  of  warranty. 

This  contention,  in  our  opinion,  is  unsound.  In  the  case  of 
Carter  v.  Denman,  3  Zdb,  260,  this  court  declared  that  an 
action  upon  a  covenant  of  warranty  of  title  was  sustainable 
whenever  there  was  either  an  actual  eviction,  or  a  disturbance 
of  title,  or  possession  by  paramount  title  tantamount  to  an 
eviction.  McConomy's  possession  at  the  time  of  making  the 
conveyance,  and  up  to  the  time  of  the  commencement  of  the 
suit,  under  the  holdover  agreement  set  out  in  the  declaration, 
was  a  possession  by  paramount  title  tantamount  to  an  evic- 
tion. The  agreement  and  the  possession  under  it  constitute  a 
breach  of  the  special  covenant  contained  in  the  plaintiff's 
deed. 

The  plaintiff  is  entitled  to  judgment  on  the  demurrer. 


MATILDA  I/.  VAN  NESS,  ADMINISTRATRIX,  v.  NORTH  JER- 
SEY STREET  RAILWAY  COMPANY. 

Argued  June  5,  1907 — Decided  November  11,  1907. 

The  failure  of  a  person,  who  is  about  to  cross  the  tracks  of  a  street 
railway  company,  to  use  his  powers  of  observation,  while  in  a 
place  of  safety,  to  discover  approaching  cars  which  may  put  him 
in  danger,  is  a  bar  to  his  right  to  recover  for  injuries  received 
through  being  run  down  by  such  a  car. 


On  writ  of  error  to  Essex  Circuit  Court. 

Before  Gummere,  Chief  Justice,  and  Justice  Reed. 
Vol.  XLVi.  18 
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For  the  plaintiff  in  error,  Hobart  Tuitle. 
For  the  defendant  in  error,  Edward  Kenny, 

The  opinion  of  the  court  was  delivered  by 

GuMMERE,  Chief  Justice.  This  suit  was  brought  by  the 
plaintiff  to  recover  from  the  defendant  company  the  pecun- 
iary loss  sustained  by  the  widow  and  next  of  kin  of  Levy  Van 
Ness,  deceased,  by  reason  of  his  death.  Van  Ness  was  run 
over  and  killed  by  a  trolley  car  of  the  defendant  company 
while  crossing  Broad  street,  in  the  city  of  Newark,  in  front 
of  the  First  Presbyterian  Church,  not  far  from  the  corner  of 
Market  street.  The  accident  occurred  about  half-past  seven 
at  night  on  the  26th  of  May,  1906,  while  it  was  yet  quite 
light.  According  to  the  proof  on  the  part  of  the  plaintiff, 
there  was  a  car  traveling  north,  and  another  one  proceeding 
south,  which  passed  each  other  at  about  the  place  of  the  acci- 
dent. The  plaintiff,  in  crossing  the  street,  came  first  to  the 
track  upon  which  the  northbound  car  was  moving,  and  waited 
until  it  had  passed.  He  then  walked  across  this  track  and 
stq)}>od  in  front  of  the  southbound  car,  which  at  the  time 
was  traveling  rapidly,  and  was  only  a  few  feet  away  from 
him.  He  was  struck  down  and  killed  almost  instantly.  At 
the  close  of  the  plaintiff's  case  there  was  a  motion  to  nonsuit 
upon  the  ground,  among  others,  that  the  facts  proved  made  it 
clear  that  the  accident  was  due  to  the  contributory  negligence 
of  the  decea.'^ed.  The  motion  was  refused,  and  in  this  refusal 
there  was,  in  our  judgment,  error.  If  Mr.  Van  Ness  had  been 
at  all  observant  of  the  situation  he  must  have  known  that  the 
southbound  car  would  be  so  close  at  hand,  after  the  north- 
bound car  had  passed,  as  to  make  it  dangerous  for  him  to 
attempt  to  cross  over  the  southbound  track  until  after  the  car 
upon  it  had  passed  by.  His  action  in  crossing  in  front  of  the 
southbound  car,  if  he  had  this  knowledge,  was  negligent.  If 
he  did  not  have  this  knowledge  it  was  because  he  failed  to 
take  the  reasonable  precaution  for  his  safety  which  the  law 
required  of  him.    As  was  stated  by  this  court  in  Hageman  r. 
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North  Jersey  Street  Railway  Co.,  45  Vroom  279,  it  is  the 
duty  of  a  foot  passenger  crossing  a  street  containing  car 
tracks  to  nse  his  powers  of  observation  while  in  a  place  of 
safety  to  discover  approaching  cars  which  may  put  him  in 
danger,  and  a  failure  to  perform  this  duty  is  such  negligence 
as  will  bar  a  recovery  for  an  accident  contributed  to  by  that 
negligence. 

After  the  refusal  to  nonsuit,  the  defendant  examined  on  its 
behalf  a  number  of  witnesses  whose  stories  describing  the 
accident  were  in  many  respects  contradictory  of  the  testi- 
mony by  the  witnesses  produced  on  behalf  of  the  plaintiff. 
Their  testimony,  however,  does  not  operate  to  correct  the 
error  of  the  trial  judge  in  refusing  to  nonsuit,  for  the  con- 
tributory negligence  of  the  deceased  is  as  plainly  evidenced 
thereby  as  by  the  testimony  given  by  the  witnesses  on  behalf 
of  the  plaintiff.    The  judgment,  therefore,  must  be  reversed. 


JOHN  D.  DAILEY  ET  AL.  v.  THOMAS  F.  KIERNAN  ET  AL. 

Submitted  July  5.  1907— Decided  November  11,  1907. 

The  provision  of  our  statute  that  all  actions  for  injuries  to  persons, 
which  are  caused  by  the  wrongful  act,  neglect  or  default  of  others, 
shaU  be  commenced  within  two  years  after  the  cause  of  action 
shall  have  accrued  does  not  apply  to  actions  brought  to  recover  for 
an  injury  inflicted  upon  a  person  by  damages  done  to  his  property. 


On  demurrer  to  plea. 

Before  Gummere,  Chief  Justice,  and  Justice  Reed. 

For  the  plaintiffs,  Charles  A,  Reed. 

For  the  defendants,  John  Oriffin, 
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The  opinion  of  the  court  was  delivered  by 

GuMMERE,  Chief  Justice.  This  suit  was  brought  to  re- 
cover damages  sustained  by  the  plaintiffs  from  an  injury 
received  by  a  vessel  belonging  to  them,  which  injury  was  pro- 
duced by  a  collision  between  the  plaintiffs'  vessel  and  one 
belonging  to  the  defendants,  and  which  resulted  solely  from 
the  carelessness  of  the  defendants'  servants.  The  collision 
occurred  on  November  6th,  1901.  The  suit  was  instituted 
March  4th,  1907.  The  defendants  pleaded  actio  non  because 
the  plaintiffs'  cause  of  action  did  not  accrue  within  two  years 
next  before  the  commencement  of  the  suit.  To  this  plea  the 
plaintiffs  demur. 

The  validity  of  the  plea  depends  upon  whether  the  supple- 
ment to  the  statute  of  limitations  passed  March  24th,  1896 
(Pamph,  L.,  p,  119),  which  provides  that  "all  actions  here- 
after accruing  for  injuries  to  persons,  caused  by  the  wrongful 
act,  neglect  or  default  of  any  person  or  persons,  firm  or  firms, 
individual  or  individuals,  corporation  or  corporations,  within 
this  state,  shall  be  commenced  and  instituted  within  two  yeai*s 
next  after  the  cause  of  such  action  shall  have  accrued,  and  not 
after,"  applies  where  the  injury  complained  of  is  inflicted 
upon  property.  If  it  does  not,  then  the  plaintiffs  have  six 
years  next  after  the  cause  of  action  accrued  within  which  to 
bring  suit. 

The  question  presented  is  not  difficult  of  solution.  Every 
student  of  Blackstone  will  recall  that  civil  injuries  are  di- 
vided into  two  classes — injuries  to  personal  rights  and  in- 
juries to  property  rights.  The  statute  in  terms  deals  only 
with  the  former  class  of  injuries — ^that  is,  personal  injuries 
— as  distinguished  from  injuries  to  property  rights,  for  unless 
the  word  "persons"  is  a  word  of  limitation  in  this  statutory 
provision  it  is  meaningless. 

The  plaintiffs  are  entitled  to  judgment  on  the  demurrer. 
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JAMES  B.  GOODMAN  v.  LEHIGH  VALLEY  RAILROAD 
COMPANY. 

Submitted  March  23,  1907— Decided  December  4,  1907. 

The  liability  of  a  railroad  company  for  fire  communicated  from  one  of 
its  engines  is  not  absolute,  but  depends  upon  whether  or  not  the 
company  has  conformed  to  the  statutory  requirement  with  rela- 
tion to  the  equipment  of  such  engine  with  a  proper  device  to 
arrest  the  escape  of  sparks  and  the  maintenance  of  that  device  in 
good  order. 


On  defendants  rule  to  show  cause. 

Before  Gummere,  Chief  Justice,  and  Justice  Reed. 

For  the  plaintiff,  Clark  MoK,  WhUtemore, 

For  the  defendant,  Nicholas  C,  J,  English  and  Nelson  Y, 
Dungan, 

The  opinion  of  the  court  was  delivered  by 

Gummere,  Chief  Justice.  The  plaintiff  by  this  suit  seeks 
to  recover  damages  to  property  owned  by  him,  resulting  from 
three  separate  fires,  caused,  as  he  alleges,  by  the  escape  of 
sparks  from  locomotives  of  the  defendant  company.  The  first 
fire  occurred  on  April  1st,  1905,  and  destroyed  a  large  quan- 
tity of  manure.  The  second  fire  occurred  on  July  19th  of  the 
same  year,  and  burned  up  the  plaintiff's  dwelling-house,  barns 
and  a  large  amount  of  personal  property.  The  third  fire 
occurred  about  four  days  later,  and  destroyed  a  growing  crop 
of  clover.  The  defendant  company  had  no  knowledge  of  the 
first  and  third  fires,  and  on  this  account  was  unable  to  put  in 
any  proofs  to  meet  the  plaintiff's  claim  of  its  liability  on 
account  of  them. 

The  evidence  submitted  on  behalf  of  the  plaintiff  in  sup- 
port of  his  claim  that  the  first  and  third  fires  were  started  by 
c-scaping  sparks  from  locomotives  of  the  defendant,  although 
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not  at  all  conclusive  of  that  fact,  was  nevertheless  sufficient 
to  support  the  verdict  of  the  jury  which  so  declared,  and  if 
the  plaintiffs  claim  had  been  rested  upon  the  damages  re- 
sulting from  these  two  fires  only,  we  should  conclude  that  the 
rule  to  show  cause  must  be  discharged.  The  verdict,  however, 
includes  damages  sustained  by  the  plaintiff  by  reason  of  the 
second  fire,  whkh  occurred  on  July  19th,  and  a  great  propor- 
tion of  the  loss  sustained  by  him  resulted  from  that  fire.  The 
proofs  in  the  case  made  it  clear  that  this  second  fire  occurred 
shortly  before  four  o'clock  in  the  afternoon.  It  started  in  a 
mass  of  hay  stored  in  the  plaintiff's  bam.  If  the  fire  was 
communicated  as  plaintiff  claims,  namely,  by  a  spark  escaping 
from  an  engine  of  the  defendant  company,  it  must  have  been 
either  from  the  engine  of  a  freight  train  which  passed  the 
plaintiff^s  property  about  quarter  past  three  or  the  engine  of 
a  passenger  train  whicK  passed  about  a  quarter  before  four. 
The  undisputed  testimony  shows  that  each  of  these  engines 
was  equipped  with  a  spark  arrester  of  approved  pattern  and 
of  a  kind  in  general  use;  that  these  spark  arresters  were 
properly  installed  in  these  engines  when  first  placed  there; 
that  they  were  properly  inspected  shortly  before  and  again 
shortly  after  this  fire,  and  that  upon  each  of  these  inspections 
they  were  ascertained  to  be  in  sound  condition.  The  liability 
of  a  railroad  company  for  fire  communicated  from  one  of  its 
engines  is  not  absolute,  but  depends  upon  whether  or  not  they 
have  conformed  to  the  statutory  requirement  with  relation  to 
the  equipment  of  such  engine  with  a  proper  device  to  arrest 
the  escape  of  sparks,  and  the  maintenance  of  that  device  in 
good  order.  Hoff  v.  West  Jersey  Railroad  Co,,  16  Vroom 
201;  West  Jersey  Railroad  Co,  v.  Abbott,  31  Id,  150;  Val- 
lasier  v.  Atlantic  City  Railroad  Co.,  43  Id,  334.  The  verdict 
of  the  jur}',  therefore,  so  far  as  it  imposed  responsibility  upon 
the  defendant  company  for  this  second  fire,  was  contrary,  not 
only  to  the  weight,  but  to  the  totality  of  the  evidence. 

For  this  reason   the  rule   to  show  cause  must  be  made 
absolute. 
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THE  STATE,  EX  REL,  BOROUGH  OF  PLEASANTVILLE,  v. 
ATLANTIC  CITY  AND  SUBURBAN  TRACTION  COM- 
PANY. 

Argued  February  25,  1907— Decided  November  11,  1907. 

Mandatnu9  is  a  proper  remedy  for  enforcing  performance  by  a  traction 
company  of  duties  in  respect  to  the  public  highways  occupied  by 
it  pursuant  to  the  terms  of  the  municipal  ordinances  under  which 
such  occupation  is  enjoyed. 


On  application  for  mandamus. 

Before  Justices  Garbison,  Swayze  and  Trenchard. 

For  the  relator,  Sherrerd  Depue, 

For  the  defendant,  Enoch  A,  Higbee. 

The  opinion  of  the  court  was  delivered  by 

Garrison,  J.  The  chief  legal  bar  set  up  by  the  defendant 
to  the  allowance  of  the  writ  prayed  for  by  the  relator  is  that 
the  duties  sought  to  be  enforced  by  such  writ  rest  wholly  upon 
the  contract  of  the  parties  or,  at  least,  arise  out  of  a  quasi- 
contractual  relation  between  them.  The  duties  sought  to  be 
enforced  by  mandamus  in  the  present  case  are  similar  in  their 
nature  to  those  enforced  by  that  writ  hi  the  recent  case  of 
Rutherford  v.  Hudson  River  Traction  Co.,  44  Vroom  227. 
They  are  duties  that  arose  from  the  terms  of  the  conditions 
contained  in  the  mimicipal  ordinances,  pursuant  to  which  the 
defendant  is  enjoying  its  occupation  of  the  public  rights  in 
the  streets  of  such  municipality. 

In  the  case  cited  Mr.  Justice  Pitney  dealt  with  the  ques- 
tion now  before  us  with  the  most  comprehensive  thoroughness, 
and  after  reviewing  all  of  the  cases  then  decided,  reached  a 
conclusion  that  is,  upon  principle,  opposed  to  the  contention 
of  the  defendant  in  the  present  case.  On  the  same  day  that 
this  opinion  was  promulgated,  viz.,  February  26th,  1906,  Mr. 
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Justice  Dixon  filed  an  opinion  of  the  same  court  (composed 
of  different  justices)  announcing  tlie  decision  in  the  case  of 
Newark  v.  North  Jersey  Street  Railway  Co,,  4A  Vroom  265, 
denying  the  allowance  of  the  writ  of  mandamiLs  to  compel 
the  defendant  in  that  case  to  issue  transfers  to  its  passengers 
which  the  city  claimed  it  was  the  duty  of  the  traction  com- 
pany to  do  under  the  terms  of  certain  ordinances  of  the  city 
to  which  the  railway  company  had  assented  as  a  condition  of 
certain  privileges  granted  to  it  by  the  city. 

The  foregoing  decisions  are  not  in  conflict.  The  point  of 
distinction  between  them  is  that  in  the  Rutherford  case  the 
municipal  ordinances  were  held  to  be  legislative  acts  touching 
a  public  duty  to  which  acceptance  by  the  street  railway  lent 
the  added  force  of  a  contract;  whereas,  in  the  Newark  case, 
it  was  expressly  decided  that  the  city  ordinances  did  not  pos- 
sess any  public  legislative  force,  that  the  rights  they  created 
were  essentially  private  and  that  the  efficacy  of  such  ordinances 
was  derived  wholly  from  the  assent  of  the  railway  thereto. 
The  opinions  delivered  in  these  cases  concur  in  their  approval 
of  the  decision  announced  in  the  opinion  of  Chief  Justice 
Beasley  in  Wilbur  v.  Trenton  Passenger  Railway  Co,,  28 
Vroom  212,  although  the  reason  given  by  Mr.  Justice  Dixon 
as  the  ground  of  liis  concurrence  is  narrower  than  that  to 
which  the  views  expressed  by  Mr.  Justice  Pitney,  in  the 
Rutherford  case,  would  lead. 

Accepting  as  valid  the  distinction  thus  pointed  out,  the 
Rutherford  case  has  the  force  of  authoritative  precedent  in 
this  court  upon  the  questions  of  law  expressly  decided  by  it. 
Upon  the  authority,  therefore,  of  that  case  the  writ  of 
mandamus  prayed  for  by  the  relator  in  the  present  case  is 
an  appropriate  remedy,  if  the  facts  of  the  case  and  the  duties 
of  the  defendant  are  as  the  relator  contends. 

In  order  that  these  issues  may  be  squarely  raised  and  the 
matter  put  in  proper  shape  to  be  reviewed,  should  either 
party  so  desire,  an  alternative  writ  of  mandamus  will  be  al- 
lowed in  accordance  with  the  practice  suggested  in  the  case 
of  Hoos  V.  O'Donnell,  31  Vroom  35. 
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LOUIS  C.  WALKER  v.  JOHN  HANCOCK  MUTUAL  LIFE  IN- 
SURANCE COMPANY. 

Argued  November  8,  1906— Decided  Noveml)er  11,  1907. 

The  question  whether  a  regulation  adopted  by  a  corporation  for  the 
government  of  its  employes  is  invalid  for  unreasonableness  is  a 
question  for  the  court,  and  not  one  to  be  submitted  to  the  jury. 


On  rule  to  show  cause. 

Before  Gummere,  Chief  Justice,  and  Justice  Garrisox. 

For  the  rule,  McCarter  £  English. 

Contra,  Biker  dk  Riker, 

The  opinion  of  the  court  was  delivered  by 

Garrison,  J.  In  an  action  brought  against  a  corporation 
by  one  of  its  employes  for  damages  for  his  unlawful  discharge 
the  main  ground  of  defence  was  that  the  plaintiff  had  will- 
fully refused  to  obey  a  regulation  adopted  by  the  defendant 
for  the  government  of  its  agents.  The  existence  of  the  regu- 
lation was  proved,  and  the  refusal  of  the  plaintiff  to  obey  it 
was  at  least  a  question  for  the  jury.  In  submitting  the  case 
to  the  jury  the  trial  court  left  it  to  them  to  say  whether  the 
regulation  in  question  was  a  reasonable  one,  instructing  them 
that  if  they  thought  "it  was  an  unreasonable  one,  not  neces- 
sary', not  even  apparently  beneficial  to  the  company/'  then  the 
plaintiff's  "refusal  to  submit  to  it  was  a  refusal  within  his 
legal  rights." 

We  think  that  this  was  error.  The  question  whether  the 
regulation  was  void  for  unreasonableness  should  have  been 
decided  by  the  court.  Daniel  v.  North  Jersey  Street  Railway 
Co,,  35  Vroom  603 ;  10  Cyc,  358 ;  5  Encycl  L,  99. 

In  the  present  case  the  jury  should  have  been  instructed 
that  the  regulation  was  not  void  for  unreasonableness,  and 
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that  the  willful  disobedience  of  it  by  the  plaintifiE,  if  proved, 
justified  the  defendant  in  terminating  his  contract  of  agency. 
The  defendant  is  entitled  to  a  venire  de  novo,  to  which  end 
the  rule  to  show  cause  will  be  made  absolute. 


SOPHIA  JOHNSON,  DEFENDANT  IN  ERROR,  v.  THE  LEM- 
BECK  &  BETZ  EAGLE  BREWING  COMPANY,  PLAINTIFF 
IN  ERROR. 

Submitted  December  9,  1906 — Decided  November  11,  1907. 

It  is  the  doty  of  a  landlord,  who  lets  rooms  in  his  building  to  different 
tenants  with  the  privilege  of  using  certain  passageways  in  com- 
mon, to  exercise  reasonable  care  with  respect  to  the  safety  of  such 
passageways  for  such  use. 


On  error  to  the  Circuit  Court. 

Before  Gummbre,  Chief  Justice,  and  Justice  Gareison. 

For  the  plaintiff  in  error,  Hudspeth  &  Carey, 

For  the  defendant  in  error,  Theodore  Rurode  (on  the  bi*ief). 

The  opinion  of  the  court  was  delivered  by 

Garrison,  J.  The  plaintiff  in  the  action  below  was  a 
tenant  of  the  defendant  in  a  building  occupied  by  four  fami- 
lies, all  of  whom  as  tenants  used  the  hallways  and  stairs  in 
common.  These  passageways  were  carpeted,  and  the  n^li- 
gence  ascribed  by  the  present  action  to  the  defendant  is  the 
failure  to  use  reasonable  care  to  maintain  the  safe  conditions 
of  such  passageways  in  this  respect,  the  concrete  case  of  the 
plaintiff  being  that  she  was  thrown  down  the  stairs  by  reason 
of  a  hole  in  the  carpet  that  had  been  there  for  a  long  time  and 
of  which  the  defendant  had  been  notified.    There  was  a  ver- 
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diet  and  judgment  for  the  plaintiflf,  whereupon  the  defendant 
brought  this  writ  of  error. 

The  duty  of  the  plaintiff  in  error  to  exercise  reasonable  care 
with  respect  to  the  safe  condition  of  the  common  passage- 
ways afforded  to  his  tenants  is  established  in  this  state.  Sig- 
gins  V.  Thayer,  43  Vroom  263. 

In  the  present  case  the  testimony  fully  warranted  the  appli- 
cation of  this  rule  to  the  plaintiff  in  error. 

All  the  other  questions  in  the  cases  were  mixed  ones  of 
law  and  fact  in  the  sense  that  each  called  for  the  correct  expo- 
sition of  a  rule  of  law  by  the  court,  and  a  practical  application 
of  the  rule  so  announced  to  the  facts  as  the  jury  found  them, 
or  to  those  inferences  as  to  the  conduct  of  the  parties  that 
the  jury  were  permitted  to  find  from  the  testimony.  If  this 
summary  and  conclusion  are  correct  the  motions  for  a  nonsuit 
and  for  the  direction  of  a  verdict  were  properly  denied,  and 
the  only  question  with  which  we  deal  upon  this  writ  is  the  cor- 
rectness of  such  legal  expositions.  These  expositions  covered 
and  covered  correctly  the  general  duty  of  the  plaintiff  in  error 
in  the  premises ;  the  requirement  that  the  defective  condition 
of  the  passage  should  be  brought  home  to  the  landlord  by 
notice  or  its  equivalent;  the  reasonable  period  that  should 
be  accorded  the  landlord  to  make  repairs  and  the  general  and 
si>ecific  duty  of  the  defendant  in  error  to  make  a  reasonable 
use  of  her  knowledge  for  her  own  safety.  In  none  of  these 
respects  do  we  discover  any  error  on  the  part  of  the  trial  court, 
and  inasmuch  as  the  application  of  the  rules  thus  laid  down 
for  the  guidance  of  the  jury  involved  the  determination  upon 
its  part  of  controverted  questions  of  fact,  the  correctness  of 
such  application  embodied  in  the  judgment  now  before  us  is 
not  the  subject  of  review. 

Finding  no  error  in  any  of  the  matters  assigned  the  judg- 
ment of  the  Circuit  Court  is  aflSrmed. 
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THE  STATE  v.  GIANO  BATTISTA  BIANGO. 
Argued  June  5,  1907 — Decided  November  11,  1907. 

1.  A  homicide  resulting  from  a  breach  of  the  peace  committed  by  the 
use  of  a  deadly  weapon  in  heat  and  passion,  without  premedita- 
tion, but  also  without  justifiable  provocation,  is  murder  in  the 
second  degree  under  our  statute.  An  instruction  to  the  jury  in 
such  a  case  that  the  homicide  was  not  manslaughter  is  correct. 

2.  Improper  statements  by  a  prosecuting  attorney  in  hia  summing 
up,  with  respect  to  whicb  judicial  action  was  not  invoked  at  the 
trial,  afford  no  grounds  for  the  reversal  of  a  criminal  judgment, 
brought  up  under  the  one  hundred  and  thirty-sixth  section  of  the 
Criminal  Procedure  act,  where  the  record  returned  fails  to  show 
either  what  statements  were  in  fact  made  or  that  such  statements 
as  were  made  were  productive  of  manifest  wrong  and  injury  to 
the  plaintiff  in  error. 

3.  The  sense  of  impending  death,  which  is  the  foundation  for  the 
introduction  of  a  dying  declaration,  may  be  evidenced  by  the  ex- 
press statement  of  the  declarant  to  that  effect,  if  made  by  him 
part  of  his  declaration.  The  admissibility  and  probative  effect  of 
such  a  statement  derives  no  added  force  from  the  doctrines 
peculiar  to  dying  declarations,  but,  on  the  other  hand,  such  state- 
ment, if  proved  to  have  been  made  by  the  deceased,  is  not  vitiated 
by  being  written  down  as  part  of  the  documentary  evidence  by 
which  his  dying  declaration  would  also  be  proved. 


On  error  to  the  Hudson  Oyer. 

Before  Justices  Garrison  and  Swayze. 

For  the  plaintiflE  in  error,  Alexander  Simpson, 

For  the  state,  William  II,  Speer,  prosecutor  of  the  pleas. 

The  opinion  of  the  court  was  delivered  by 

Garrison,  J.  This  writ  brings  up  a  conviction  of  murder 
in  the  second  degree.  There  are  no  bills  of  exception,  but  the 
entire  record  has  been  returned  under  sections  136  and  137  of 
the  Criminal  Procedure  act.  The  causes  for  reversal  specified 
and  argued  by  counsel  in  his  brief  are,  first,  that  the  trinl 
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court  charged  that  there  was  no  evidence  that  would  justify 
the  jury  in  considering  the  case  as  one  of  manslaughter. 

The  testimony  called  for  this  instruction.  There  were  two 
versions  of  the  homicide — ^the  state's  version  and  that  of  the 
plaintiff  in  error.  The  state's  version  was  that  upon  the  occa- 
sion of  a  christening  at  his  house  the  plaintiff  in  error  became 
incensed  at  the  ^Tiorse-play''  of  one  Melo,  and  that  a  physical 
encounter  was  averted  only  by  the  removal  of  Melo  from  the 
house,  after  which  the  plaintiff  in  error  kicked  in  the  groin 
one  Albertize,  who  had  tried  to  hold  him ;  struck  in  the  face 
one  Visacci,  who  had  taken  hold  of  his  wrist,  and,  procuring 
a  knife  from  a  drawer,  had  plunged  it  into  Benevento,  who 
had  come  up  to  quiet  him,  of  which  wound  Benevento  died. 
That  the  plaintiff  in  error  was  in  heat  and  passion  must  be 
admitted,  and  also  that  his  act  lacked  premeditation,  but  it 
must  also  be  admitted  that  it  lacked  justifiable  provocation, 
either  by  Benevento  or  by  anyone  else.  The  act  of  stabbing, 
being  unlawful,  was  a  breach  of  the  peace,  and,  being  without 
justifiable  provocation,  was  malicious,  and  where  an  act  pos- 
sessing these  attributes  resulted  in  death,  the  homicide  was 
murder  at  the  common  law,  and  is  murder  in  the  second 
degree  under  our  statute. 

The  other  version  was  that  after  Melo  had  been  taken  away 
the  plaintiff  in  error  was  held  by  his  wife  and  two  others,  and 
that  while  so  held  Benevento  was  stabbed  by  someone  else  in 
another  part  of  the  room.  The  court  was  entirely  justified 
in  telling  the  jury  that  the  plaintiff  in  error,  if  guilty  at  all, 
was  guilty  of  murder  and  not  of  manslaughter. 

The  second  cause  for  reversal  is  that  the  prosecutor,  in 
summing  up  to  the  jury,  hinted  that  on  the  previous  trial 
that  had  been  referred  to  during  the  case  the  plaintiff  in  error 
had  been  found  guilty.  The  precise  language  he  is  accused 
of  using  is :  "You  can  draw  your  own  conclusion  as  to  what 
the  verdict  in  that  case  was,  because  you  know  the  state  would 
never  put  a  man  in  jeopardy  twice." 

It  is  also  said  that  the  prosecutor  read  to  the  jury  some  of 
the  testimony  given  at  the  former  trial.  What  he  read  is  not 
stated.    Our  sole  source  of  information  as  to  the  facts  of  this 
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incident  is  a  statement  made  by  counsel  for  plaintiflE  in  error 
at  the  close  of  the  summing  up,  in  which,  after  using  the 
words  quoted,  counsel  said :  "I  assign  that  as  error,  because 
the  jury  has  no  right  to  draw  any  inference  as  to  the  former 
trial,^^  and  "I  assign  as  error  the  reading  by  the  counsel  for 
the  state  from  a  book  of  the  testimony  in  the  former  trial/* 

As  to  what  was  in  fact  read  to  the  jury  we  should  be  en- 
tirely in  the  dark  but  for  the  reply  statement  of  the  prose- 
cutor that  all  he  had  read  was  a  question  that  had  been  put  to 
the  defendant  when  he  was  on  the  stand  as  a  witness. 

Nothing  is  presented  for  judicial  review  by  the  meagre 
narrative  contained  in  this  transcript  of  the  trial.  No  judi- 
cial action  was  invoked.  The  court  was  not  asked  to  stop  the 
state's  attorney  during  his  summing  up,  or  to  charge  with 
respect  to  the  matters  now  complained  of,  although  several 
requests  as  to  other  matters  were  preferred.  There  was  no 
denial  of  any  matter  of  discretion,  for  no  request  was  made. 
Counsel  has,  it  is  true,  specified  as  cause  for  the  reversal  the 
matters  he  then  assigned  as  errors  at  the  trial,  but  he  has  not 
brought  the  matters  themselves  before  us,  either  in  form  or 
in  substance.  In  fine  there  was  no  judicial  action  that  con- 
stituted legal  error,  and  there  is  no  data  in  the  record  from 
which  we  can  say  that  manifest  wrong  and  injury  have  been 
suffered  by  the  plaintiff  in  error. 

The  remaining  specification  is  that  the  paper  admitted  a? 
a  dying  declaration  was  admitted  without  legar  proof.  The 
documentary  proof  thus  referred  to  begins  with  these  words: 
"I,  Emedeo  Benevento,  make  this  statement,  knowing  that  I 
am  about  to  die,  and  having  no  hope  of  recovery,  and  I  tell 
the  truth  and  nothing  but  the  truth,  as  I  expect  to  meet  my 
Maker  in  the  hereafter."  The  proof  was  that  these  words 
were  uttered  by  Benevento  in  Italian  to  the  interpreter  in 
response  to  questions  put  in  Italian  by  the  interpreter  to 
Benevento,  and  that  the  declarant's  answers  were  correctly 
translated  into  English.  There  was,  of  course,  other  proof 
bearing  upon  the  actual  condition  of  the  declarant  in  respect 
to  the  prospects  of  his  recovery.    Counsel's  point  seems  to  be 


Digitized  by  VjOOQ IC 


NOVEMBER  TEEM,  1907.  287 


J^O  Vroom,  Clement  v.  Stanger. 


that  the  statement  as  to  impending  death,  which  if  proved  aa 
an  oral  statement  would  be  a  valid  foundation  for  the  intro- 
duction of  his  dying  declaration,  is  vitiated  by  the  fact  that 
such  preliminary  statement  was  reduced  to  writing,  and  ap- 
pears as  part  of  the  document  by  which  the  dying  declaration 
is  sought  to  be  proved.  There  is  no  force  in  this  point.  Such 
statements  need  not  be  in  writing,  and  gain  nothing  by  being 
reduced  to  that  form,  but,  on  the  other  hand,  the  reduction  to 
writing  of  a  statement  that  was  oral  before  it  was  written 
does  not  impair  its  force  or  affect  its  competency.  The  senae 
of  death,  which  is  the  foundation  for  the  introduction  of  a 
dying  declaration,  may  be  evidenced  by  the  express  words  of 
the  deceased  to  such  effect,  if  made  by  him  part  of  his  declara- 
tion. 21  Cyc,  982^  and  cases  cited.  Upon  the  question  of 
its  admissibility  or  probative  effect,  such  statement  derives  no 
added  force  from  its  collocation  or  from  the  doctrines  peculiar 
to  dying  accusations,  but  neither,  on  the  other  hand,  is  it 
vitiated  in  these  respects  by  being  written  down  as  part  of  the 
document  by  which  the  dying  declaration  is  sought  to  be 
proved.  The  preliminary  question  for  the  court  is,  Did  the 
deceased  make  this  statement  touching  his  sense  of  impend- 
ing death?  and  upon  that  question  all  pertinent  proof  is  ad- 
missible. Finding  no  ground  upon  which  the  judgment  of 
the  court  below  should  be  reversed,  the  conviction  of  the 
plaintiff  in  error  and  his  sentence  to  imprisonment  for  fifteen 
months  in  the  state  prison  are  affirmed. 


WILLIAM  B.  CLEMENT  v.  ALBERT  C.  STANGER. 

Submitted  July  5,  1907— Decided  December  4,  1907. 

An  action  by  a  lessor  against  his  lessee  for  damages  for  breaches  of 
covenants  contained  in  the  lease  is  a  transitory  action  in  which 
the  venue  may  be  laid  by  the  plaintiff  as  in  other  transitory 
actions. 
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On  motion  to  change  venne. 

The  plaintiflF,  who  is  the  lessor,  seeks  to  recover  from  the 
defendant,  who  is  the  lessee,  damages  for  breaches  of  cove- 
nants in  the  lease.  The  declaration  alleges  that  the  defendant 
covenanted  and  agreed  that  he  would  not  carry  off  any  hay, 
straw,  com,  and  so  forth  from  the  said  premises;  that  he 
would  mow  and  keep  well  trimmed  all  the  meadow  attached 
to  paid  farm ;  that  he  would  keep  the  fences  well  trinmied,  and 
further,  that  he  would  not  cut  any  trees  without  the  consent 
in  writing  of  the  said  plaintiff,  and  that  he  would  peaceably 
yield  up  and  surrender  the  said  premises.  The  declaration 
charges  that  after  the  making  of  the  said  indenture  and  dur- 
ing the  said  term  the  defendant  removed  from  the  said  prem- 
ises a  large  amount  of  rye  straw,  that  he  failed  to  keep  up  the 
fences  on  the  farm,  and  that  he  wasted  and  removed  there- 
from a  large  amount  of  lumber  belonging  to  the  premises, 
and  further,  that  he  failed  to  surrender  up  the  demised  prem- 
ises to  the  plaintiff  in  as  good  and  sufficient  repair  as  they 
were  at  the  commencement  of  the  said  lease.  Another  count 
sets  forth  the  breach  of  a  contract  independent  of  the  lease 
and  made  subsequent  to  the  execution  thereof  in  which  the 
defendant,  it  is  alleged,  agreed  to  break  up  and  plow  and  culti- 
vate a  certain  field  on  the  said  farm  in  consideration  that  the 
plaintiff  would  permit  him  to  cut  down  certain  trees  on  the 
same  tract  and  use  them  for  his  own  benefit. 

The  defendant  obtained  a  rule  to  show  cause  why  the  venue 
in  this  action  should  not  be  changed  from  the  county  of  Cum- 
berland, where  it  was  laid  by  the  plaintiff,  to  the  county  of 
Gloucester,  in  which  the  farm  mentioned  in  the  lease  is  located. 
The  question  to  be  determined  therefore  is  whether  this  action 
is  local  or  transitory. 

Before  Justices  Garrison  and  Swayze. 

For  the  plaintiff,  Atistin  H,  Swackhamer. 

For  the  defendant,  John  Boyd  Avis. 
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Garrison,  J.  We  think  that  the  action  is  transitory.  The 
action  is  not  brought  to  recover  possession  of  the  farm,  but 
solely  for  damages  for  personal  derelictions  of  a  covenantor. 
Such  an  action  is  transitory.  Ward  v.  Holmes,  2  Hdlst,  171 ; 
Mehrhof  v.  Railroad  Compamj,  22  Vroom  56. 

The  point  decided  in  Hill  v.  Nelson,  41  Vroom  376,  and 
followed  in  Doherty  v.  Cement  Company,  43  Id.  315,  is  aside 
from  the  present  question,  but  the  discussion  contained  in 
the  former  opinion  is  instructive.  The  rule  to  show  cause  is 
discharged,  with  costs. 


CHARLES   J.    REIM,    APPELLEE,   v.    CHARLES    BISSINGER. 
APPELLANT. 

Submitted  July  5,  1907— Decided  December  4,  1907. 

In  an  action  by  R.  upon  a  promissory  note  given  by  B.,  B.  sought  to 
set  off  a  judgment  recovered  against  himself  and  R.  when  they 
were  in  partnership,  for  a  partnership  debt,  which  judgment  had 
been  assigned  to  B.,  who  had  paid  the  full  amount  thereof  for  the 
purpose  of  setting  it  off  in  R.'s  action  against  him  on  his  personal 
note.  Held,  that  the  amount  of  B.*s  demand  against  R.  upon 
such  a  judgement  was  not  a  liquidated  claim,  and  hence  was  not 
the  proper  subject  of  a  set-off. 


On  appeal. 

Before  Justices  Garrison  and  Swayze. 

For  the  appellant,  James  R,  Nugent, 

For  the  appellee,  Horace  C.  Orice. 

The  opinion  of  the  court  was  delivered  by 
Garrison,  J.    Charles  J.  Reim  sued  Charles  Bissinger  to 
recover  the  amount  due  on  the  promissory  note  of  the  lattei*. 
Vol.  xlvi.  19 
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Bissinger  filed  a  set-off  setting  up  a  judgment  that  had  been 
recovered  against  the  plaintiff  and  himself  at  a  time  when 
they  were  in  partnership  for  their  partnership  debt,  which 
judgment  had  been  assigned  to  him  and  for  which  he  had 
paid  the  full  amount  due  thereon  for  the  purpose  of  setting 
up  such  judgment  in  Reira's  action  against  him  upon  his 
personal  note.  The  case  was  tried  without  a  jury  before  the 
First  District  Court  of  the  city  of  Newark,  who  gave  judg- 
ment for  the  plaiutiff.  The  following  facts  are  settled  by  the 
District  Court  with  respect  to  the  set-off  which  is  the  only 
matter  now  in  controvorsy:  "On  February  7th,  1906,  one 
Martin  Bruno  recovered  a  judgment  in  the  Second  District 
Court  of  the  city  of  Newark,  against  Charles  J.  Reim  and 
Charles  Bissinger,  for  the  sum  of  $197.44  and  costs  of  suit; 
that  the  said  judgment  was  recovered  against  the  said  Charles 
J.  Reim  and  Charles  Bissinger  as  partners  for  a  partnership 
debt;  that  the  said  judgment  was  duly  assigned  by  said 
Martin  Brune  to  the  said  Charles  Bissinger  on  the  seventh 
day  of  November,  1906 ;  that  the  partnership  between  Charles 
J.  Reim  and  Charles  Bissinger  was  dissolved  subsequent  to 
the  recoveiy  of  the  said  judgment  and  previous  to  the  assign- 
ment of  the  judgment;  that  the  said  Charles  Bissinger  paid 
as  a  consideration  to  the  said  Martin  Brune  for  the  assign- 
mentof  the  said  judgment  the  full  amount  due  thereon.  The 
defendant  stated  that  he  took  the  assignment  of  the  judgment 
and  paid  the  amount  due  thereon  for  the  purpose  of  setting 
it  off  in  this  suit  against  the  plaintiff's  demand.  On  motion 
of  the  plaintiff's  attorney  I  stiuck  out  the  set-off  on  the 
ground  that  the  consideration  of  it  would  involve  a  partner- 
ship accounting  to  ascertain  to  what  extent  the  plaintiff  was 
liable  on  the  judgment  as  between  him  and  the  defendant, 
and  that  consequently  the  claim  was  based  upon  an  unliqui- 
dated demand." 

Tlie  foregoing  facts  alone  appearing,  the  judgment  of  the 
District  Court  was  right.  Payment  of  a  judgment  by  one  of 
two  joint  judgment  debtors,  nothing  more  appearing,  is  a 
satisfaction  of  the  debt.  In  the  present  case  the  judgment 
was  against  the  present  plaintiff  and  defendant  for  a  partner- 
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ship  debt.  To  entitle  the  partner  who  had  paid  this  judgment 
debt  to  enforce  the  whole  of  it  by  way  of  set-off  as  against  his 
copartner,  something  more  must  be  shown  than  the  mere  fact 
of  payment  or  the  mere  purpose  so  to  enforce  it.  It  must  be 
in  fact  enforceable.  It  may  be  that  even  contribution  as 
between  the  joint  debtors  would  depend  upon  the  state  of 
their  partnership  account,  all  the  more  so  would  the  assertion 
of  the  right  to  enforce  a  joint  judgment  against  one  copart- 
ner involve  such  accounting  or  other  special  circumstances 
which  are  not  shown  in  the  present  case. 

The  judgment  entered  by  the  District  Court  properly  dis- 
posed of  the  set-off  and  is  therefore  aflSrmed. 


PERTH    AMBOY    TRUST    COMPANY    v.    THE    BOARD    OF 
ALDERMEN  OF  THE  CITY  OF  PERTH  AMBOY. 

Submitted  July  5,  1907— Decided  December  4,  1907. 

Where  land  has  been  dedicated  by  its  owner  for  street  purposes  as  a 
public  approach  to  a  county  bridge,  a  condition  in  the  deed  of 
dedication  that  the  expense  of  turning  such  land  into  such  street 
shall  be  borne  by  the  public,  and  not  by  the  owners  of  property 
abutting  on  such  street,  is  a  valid  condition,  which,  if  accepted 
and  acted  upon  on  behalf  of  the  public,  operates  to  release  such 
property  owners  from  such  assessment. 


On  certiorari. 

By  deed  dated  July  24th,  1902,  Cortlandt  Parker  and 
Cortlandt  Parker,  Jr.,  as  owners  in  fee,  dedicated  to  public 
use  as  a  street  to  the  city  of  Perth  Amboy,  a  strip  of  land 
now  known  and  used  as  Sheridan  street.  The  deed  contained 
the  following  recitals  and  conditions : 

^TVherrab,  The  board  of  chosen  freeholders  of  the  county 
of  Middlesex  aforesaid  authorized  and  are  about  to  build  a 
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bridge  for  public  travel  across  the  Raritan  river  to  a  point 
on  the  south  side  thereof  from  the  city  of  Perth  Amboy,  and 

'Whereas,  It  is  deemed  advisable  by  the  said  board  and  is 
thus  believed  by  the  city  of  Perth  Amboy  and  the  general 
public,  and  it  is  desired  that  Sheridan  street  as  laid  down 
upon  said  map  shall  be  used  in  connection  with  the  approaches 
of  said  bridge,  the  same  to  be  constructed  at  the  termination 
of  said  street  upon  said  river  with  a  certain  diversion  thereof 
hereinafter  stated  shortly  before  reaching  the  river,  in  all 
which  projects  the  said  subscribers  concur  and  desire  to  aid; 

"Now,  therefore,  this  instrument  witnesseth,  the  said  sub- 
scribers do  hereby  dedicate  to  public  use  forever  as  a  street 
and  highway  of  said  city  of  Perth  Amboy  the  said  street  as 
delineated  upon  the  said  map. 

"Said  dedication  is  made  upon  and  subject  to  the  following 
conditions,  that  is  to  say,  that  the  same  shall  be  forthwith 
legally  accepted  as  one  of  the  streets  in  the  city  of  Perth 
Amboy,  that  said  street  shall  be  graded  and  worked  so  as  to 
form  a  convenient  approach  to  said  bridge  and  connect  there- 
with as  soon  as  it  shall  be  completed  for  public  use,  including 
the  erection  of  a  proper  crossing  or  bridge  over  said  Raritan 
Nortli  Shore  railroad ;  the  owners  of  property  bordering  upon 
said  street  to  be  free  from  municipal  assessments  therefor  or 
for  other  street  improvements  unless  the  same  shall  be  solicited 
by  a  majority  in  interest  of  the  said  owners." 

By  a  resolution,  passed  on  July  26th,  1902,  the  city  council 
of  Perth  Amboy  accepted  the  dedication,  adopted  the  street 
and  expressly  provided  that  said  acceptance  and  adoption  were 
subject  in  all  things  to  the  conditions  stated  in  the  instrument 
of  dedication.  The  city  opened  the  street,  worked  and  graded 
it  pursuant  to  the  scheme  recited  in  the  deed  of  dedication 
and  levied  the  cost  of  such  work  as  an  assessment  upon  the 
lands  bordering  on  such  street  in  direct  violation  of  one  of 
the  conditions  of  the  deed  of  dedication.  The  writ  of  certio- 
rari in  the  present  case  cliallenges  the  validity  of  the  levying 
of  this  assessment. 

Before  Justices  Garrison  and  Swayze. 
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For  the  prosecutor,  Adrian  Lyon. 
For  the  defendant,  Charles  0,  Jlommann, 

The  opinion  of  the  court  was  delivered  by 

Garrison,  J.  The  excuse  of  the  city  for  levying  the  as- 
sessment in  question  in  the  face  of  the  condition  of  dedication 
which  it  had  accepted  is  that  it  had  no  power  to  accede  to  the 
condition  upon  which  the  land  for  Sheridan  street  was  given 
by  its  owners  to  the  public.  The  claim  of  the  city  is  that 
the  dedication  should  stand,  but  that  the  condition  upon  which 
it  was  made  should  be  ignored.  We  cannot  take  this  view  of 
the  legal  situation.  The  condition,  so  far  as  it  afiPected  Sheri- 
dan street,  being  limited  to  a  single  expenditure  for  a  specific 
purpose,  was  in  effect  the  price  the  city  was  willing  to  pay  for 
the  land.  If  the  city  had  power  to  buy  the  land  at  such  sum, 
it  had  power  to  agree  to  expend  such  sum  upon  the  land  as 
the  condition  of  its  perpetual  dedication  to  public  uses.  After 
the  expenditure  of  the  sum  thus  required  the  public  have  no 
more  standing  to  exact  payment  from  the  abutting  owners 
than  the  owners  have  to  exact  damages  from  the  public  for 
taking  the  land.  Dill.  Mun.  Corp.  (Sd  ed.),  ^  632,  and  cases 
cited  in  the  notes. 

The  presence  in  the  deed  of  dedication  of  conditions  not 
involved  in  the  present  controversy  does  not  militate  against 
the  views  that  have  been  expressed  and  need  not,  in  our  judg- 
ment, be  further  considered  in  the  present  proceeding.  The 
assessment  brought  up  by  this  writ  of  certiorari  is  set  aside, 
with  costs. 
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STANDARD  OIL  COMPANY  v.  LINOL  COMPANY. 
Submitted  July  5,  1907— Decided  December  12,  1907. 

1.  Agency  is  not  provable  by  the  declarations  of  one  assuming  to  act 
in  that  capacity.  Until  the  declarant  is  shown  to  be  in  fact  the 
agent  of  a  party  to  the  suit,  his  declarations  (including  his  state- 
ment that  he  is  such  agent)  are  not  admissible  to  bind  such  party. 

2,  The  mere  fact  that  one  employs  others  to  work  for  him  does  not 
make  him  chargeable  with  what  they  may  say  about  him  or  his 
a£fairs  while  in  his  employ.  If  he  employs  them  to  talk  for  him  a 
different  question  is  presented. 


On  appeal. 

Before  Justices  Garrison  and  Swayze. 

For  the  appellant,  Joseph  W.  CaJldhan. 

For  the  appellee.  Mulligan  &  Koenig. 

The  opinion  of  the  court  was  delivered  by 
/"GARRISON,  J.  This  was  an  action  on  a  book  account 
brought  by  "Standard  Oil  Company,^'  a  corporation  of  New 
Jersey.  The  defendant  filed  a  set-off  to  sustain  which  it  was 
essential  to  show  that  the  "Standard  Oil  Company  of  New 
York,"  a  corporation  of  New  York,  had  acted  as  and  was  in 
fact  the  agent  of  the  plaintiff  in  ordering  the  goods  for  the 
price  of  which  the  set-off  was  filed.  The  main  attempt  of  the 
defendant  toward  the  establishment  of  this  fact  was  the  offer 
to  prove  the  statements  or  declarations  made  by  the  various 
persons  with  whom  it  had  dealt  in  the  transaction  in  question. 
All  of  these  offers  were  properly  overruled.  Agency  cannot 
be  proved  by  the  declarations  of  one  assuming  to  act  in  that 
capacity.  Until  the  declarant  is  shown  to  be  the  agent  of  a\ 
party  to  the  suit  his  declarations  (including  his  declaration 
that  he  is  such  agent)  are  inadmissible.  Brounfield  v.  Den-  ^ 
ion,  43  Yroom  236. 
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After  a  specific  ruling  to  this  effect  upon  a  question  put  to 
a  witness  that  was  on  the  stand  the  state  of  the  case  shows 
that  "the  defendant  thereupon  stated  that  he  desired  to  show 
facts  and  circumstances  in  the  course  of  the  dealings  between 
the  alleged  plaintiff  and  defendant  from  which  as  a  whole  it 
might  be  inferred  that  the  Newark  concern  was  the  agent  for 
Standard  Oil  Company  of  New  York." 

'The  court  adhered  to  its  former  ruling  and  refused  to 
admit  the  testimony." 

If  the  statement  of  a  desire  by  the  defendant  be  taken  as 
equivalent  to  an  offer  of  proof  the  ruling  in  effect  was  that 
if  the  desire  was  to  bind  a  party  to  the  suit  by  declarations  of 
persons  assuming  to  act  as  its  agents  it  was  within  the  ruling 
already  made.  If  the  defendant  desired  to  adduce  testimony 
that  did  not  fall  within  this  ruling  an  offer  to  that  effect 
should  have  been  made  in  such  form  that  the  court  might 
determine  whether  the  new  offer  differed  in  principle  from 
those  already  ruled  upon.  This  might  have  been  done  either  by 
putting  to  a  witness  a  specific  question  calling  for  such  new 
testimony,  or,  if  the  court  permitted  an  offer  to  be  made,  by 
making  an  offer  to  prove  certain  definite  facts.  Prom  the 
brief  of  counsel  for  the  defendant,  rather  than  from  the  state 
of  the  case,  it  is  to  be  gathered  that  what  the  defendant 
wanted  to  prove  was  a  series  of  statements  made  by  persons 
not  authorized  to  bind  their  employer  by  volunteer  declara- 
tions or  narratives  touching  the  master's  affairs.  It  cannot\ 
be  too  often  pointed  out  that  the  mere  fact  that  one  employs 
others  to  work  for  him  does  not  make  him  chargeable  with 
what  they  may  say  about  him  or  his  affairs  while  in  his 
employ;  if  he  employs  them  to  talk  for  him  a  different  case^ 
may  be  presented.  King  v.  Atlantic  City  Oa$  Co.,  41  Vroom 
679.  ' 

Finding  no  legal  error  in  the  case  presented  upon  this 
appeal,  the  judgment  of  the  First  District  Court  of  Jersey 
Citv  is  aflBrmed. 
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Bowden  v.  Gillispie  Co.  75  N.  J.  L. 


WALTEU  BOWDKN  v.  T.  A.  GILLISPIE  COMPANY. 

Argued  October  11.  liK>7— Decided  December  12,  1907. 

A  summons  tested  July  28th,  1906.  and  returnable  August  10th.  1906. 
was  served  on  the  defendant  on  August  2d,  1906.  On  September 
10th.  1907,  the  writ  not  having  been  returned,  a  rule,  upon  an  #.*dp 
parte  application,  was  entered  directing  that  the  writ  be  returned, 
and  that  the  plaintiff  have  leave  to  file  a  declaration,  to  which  the 
defendant  was  required  to  plead  or  demur  within  twenty  days. 
Held,  that  this  rule  should  be  vacated  as  improvidently  allowed. 


On  motion  to  vacate  rule. 

Original  process  was  issued  in  this  cause,  tested  the  28th 
day  of  July,  190G,  and  returnable  on  the  10th  day  of  August, 
1906.  The  writ  was  served  upon  the  defendant  on  the  2d  day 
of  August,  1906.  It  had  not  been  returned  by  the  sheriff  on 
the  lOth  day  of  September,  1907,  at  which  time  more  than 
three  terms  had  intervened.  No  declaration  was  served  with 
the  writ  or  filed  during  this  interval. 

A  new  process  was  issued  out  of  this  court  in  the  same 
cause,  naming  the  same  plaintiff  and  defendant,  in  an  action 
in  tort,  demanding  the  same  amount  of  damages,  to  wit. 
$20,000;  tested  the  27th  day  of  August,  1907,  and  returnable 
on  the  12th  day  of  September,  no  year,  and  was  served  upon 
the  defendant  on  the  5th  day  of  September,  1907. 

On  the  10th  day  of  September,  1907,  more  than  a  year 
after  the  teste  and  service  of  the  first  summons,  on  the  appli- 
oation  of  the  attorneys  for  the  plaintiff,  and  without  notice 
to  the  defendant,  an  order  was  made  by  a  justice  of  this 
court,  which,  after  reciting  that  the  summons  was  tested  and 
sorv?d  in  this  cause  (as  above  set  forth),  and  that  "said  sum- 
mons was  not  returned  to  the  office  of  the  clerk  of  the  Su- 
preme Court  on  or  l)efore  said  August  10th,  1906  (the  return 
day),  but  was  still  in  possession  of  said  sheriff,"  directed  that 
*Vaid  sheriff  forthwith  return  said  writ  to  said  clerk's  office." 
and  further  ordei-ed  that  the  plaintiff  have  leave  to  file  hi>4 
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declaration  within  ten  days  after  the  return  of  the  writ  to  the 
elerk^s  office,  and  that  the  defendant  plead  or  demur  thereto 
within  twenty  days  after  service  upon  it  of  a  copy  of  said  rule 
and  declaration. 

A  copy  of  this  rule  was  served  upon  the  defendant,  who 
thereupon  gave  notice  of  a  motion  to  vacate  the  said  rule, 
which  is  the  matter  now  before  the  court. 

Before  Justices  Garrison  and  Swayze. 

For  the  motion,  Harry  V,  Osborne, 

Contra,  Oeorge  T,  Werts. 

The  opinion  of  the  court  was  delivered  by 

Garrison,  J.  The  rule  directing  the  sheriflE  to  return  the 
writ  of  summons  and  requiring  the  defendant  to  plead  or 
demur  to  the  writ  so  returned  must  be  set  aside,  more  than  a 
term  of  court  having  intervened  between  the  teste  thereof  and 
the  making  of  such  rule,  although  the  writ  had  been  duly 
served  before  the  return  day  named  therein. 

At  common  law  process  for  appearance  must  be  returned  nt 
the  same  or  the  next  term.  Parsons  v.  Lloyd,  3  Wils.  (Eng. 
Com,  Pleas)  341 ;  Shirly  v.  Wright,  2  Ld,  Raym,  775 ;  Bunn 
V.  King,  2  Johns.  (N,  Y-)  1^^5  ^^^  ^^s  v.  Harrison,  2 
Penn.  *632;  19  Encycl  PL  &  Pr.  600;  Am,  &  Eng,  Encycl, 
L.,  tit.  *' Service  of  Process." 

This  practice  has  not  been  changed  by  statute  in  this  state. 
The  remedy  given  by  our  statute  is  the  amercement  of  the 
derelict  officer.    Practice  Act,  1903,  p.  548,  §  50. 

There  is  a  practice  peculiar,  I  believe,  to  this  state  by  whicli 
sheriffs  change  the  return  day  in  order  to  make  a  valid  service 
of  the  writ.  Eloepping  ads.  Stellmacher,  7  Vroom  176;  Mc- 
Cracken  v.  Richardson,  17  Id.  50;  County  v.  Borax  Com- 
pany, 39  Id.  273. 

This  practice,  which  Mr.  Justice  Depue  said  in  1873  was 
then  of  long  standing,  has  no  bearing  upon  the  present  case. 
It  applies  to  ease?  in  which  service  was  not  made  before  the 
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return  day  named  in  the  writ,  and  has  no  application,  either 
in  reason  or  in  practice,  to  cases  where  service  was  had  before 
the  return  day.  A  defendant  who  has  been  thus  regularly 
served  has  common-law  rights  with  respect  to  the  orderly 
progress  of  the  action  by  the  return  of  the  writ.  If  such 
orderly  course  be  not  pursued,  the  action  may  be  treated  by 
him  as  abandoned. 

In  the  present  case  a  second  summons  was  actually  issued 
and  served  during  the  interval  between  the  service  of  the  first 
summons  and  the  allowance  of  the  rule  under  review.  This 
circumstance,  however,  is  not  of  essential  significance  since 
the  defendant,  after  the  lapse  of  an  entire  term,  was  entitled 
to  have  the  first  process  treated  as  a  nullity.  The  rule  under 
review  is  set  aside,  with  costs. 


NEW  YORK  AND  NEW  JERSEY  STEAMBOAT  COMPANY, 
APPELLANT,  v.  NEW  JERSEY  PRODUCE  COMPANY, 
APPELLEE. 


NEW  YORK  AND  NEW  JERSEY  STEAMBOAT  COMPANY, 
APPELLANT,  v.  THOMAS  ALLEN,  APPELLEE. 

Submitted  July  5,  1907 — ^Decided  December  6,  1907. 

A  common  carrier  havins^  in  its  possession  four  cases  of  cigars  was 
directed  by  their  consignor  to  deliver  three  of  the  cases  to  Allen. 
The  carrier  thereupon  notified  Allen  by  postal  card  that  four 
cases  of  tobacco  consigned  to  him  must  be  removed  at  once.  All'^n 
returned  the  postal  card  with  instruction  to  "deliver  to  Sabel's 
express  four  cases  as  per  postal  enclosed."  The  carrier  delivered 
the  four  cases  to  the  express  company,  which  in  turn  delivered 
them  to  Lewis  &  Company.  The  carrier  then  brought  an  action 
in  trover  against  Allen  for  the  one  case  of  cigars  which  it  had 
not  been  ordered  to  deliver  to  him.  Held,  that  there  was  no  proof 
of  any  conversion  of  the  case  of  cigars  by  Allen. 


On  appeal. 
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The  state  of  the  case  sets  out  that  this  action  (referring  to 
the  first  of  the  foregoing  causes)  was  brought  to  recover  the 
sum  of  $170.77,  being  the  value  of  one  case  of  cigars. 

The  trial  was  before  the  court  without  a  jury. 

It  was  admitted  by  the  parties  that  plaintiff  and  defendant 
was  each  a  body  corporate,  and  that  the  defendant  was  a  com- 
mon carrier. 

Evidence  was  produced  on  the  part  of  the  plaintiff  to  show 
that  on  the  27th  day  of  December,  1904,  the  plaintiff  deliv- 
ered to  such  common  carrier,  at  Perth  Amboy,  three  cases  of 
cigars  consigned  to  A.  H.  Hilman  &  Company,  of  N"ew  York, 
and  on  the  following  day  delivered  to  the  said  defendant 
another  case  of  cigars  consigned  to  the  same  parties;  that 
the  consignees  refused  to  receive  any  of  the  said  cases  of 
cigars.  Thereupon  the  defendant  notified  the  plaintiff  of  said 
refusal  of  said  Hilman,  and  requested  from  the  plaintiff  in- 
structions as  to  what  disposition  should  be  made  of  said 
cases  of  cigars. 

Whereupon  the  plaintiff  directed  the  said  defendant  to 
deliver  three  of  said  cases  to  Thomas  Allen,  care  of  I.  Lewis 
&  Company,  Newark,  New  Jersey. 

Thereupon  the  defendant  sent  a  postal  card,  dated  Janu- 
ary 17th,  1905,  addressed  to  *^Tom  Allen,  care  I.  Lewis,  400 
Bank  street,  Newark,  N.  J.,"  which  postal  card  stated  as  fol- 
lows: *The  following  goods  consigned  to  you  are  now  on 
above  pier.  If  not  removed  to-day  will  be  subject  to  storage 
at  your  risk  and  expense.  Four  cases  tobacco.  Bring  order. 
Remove  at  once.  Eighty  cents  charges.  No  freight  delivered 
until  all  charges  are  paid.    Please  bring  this  notice  with  you." 

It  was  shown  by  the  testimony  that  the  fourth  case  so  de- 
livered, and  not  ordered  to  be  so  delivered  by  the  plaintiff, 
was  of  the  value  of  $170.77. 

It  was  testified  to  by  the  agent  of  the  defendant  at  Perth 
Amboy  that  the  order  was  to  deliver  three  cases  to  Allen  only, 
and  that  four  were,  in  fact,  delivered. 

On  January  23d,  1905,  a  letter  was  written  on  the  letter- 
head of  I.  Lewis  &  Company,  as  follows: 
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"Newark,  N.  J.,  January  23d,  1905. 
"The  New  York  and  N.  J.  Steamboat  Co.,  New  Pier  19, 
p]ast  river.  New  York  City.     Gentlemen — Please  deliver  to 
Sabel's  express  four  (4)  cases  tobacco,  as  per  postal  herewith 
handed,  and  oblige, 

"Yours  truly, 

'Thomas  Allbn." 

On  receipt  of  the  above  letter  and  postal  card  the  defendant 
delivered  on  January  24th,  1905,  the  said  four  cases  of  cigars 
to  Sabel's  express,  which  delivered  them  to  I.  Lewis  &  Com- 
pany, but  there  was  no  evidence  that  the  defendant  had  knowl- 
edge that  the  cases  were  to  be  delivered  to  said  I.  Lewis  & 
Company,  or  consented  to  such  delivery. 

Before  Justices  Gabrison,  Swayze  and  Trenchard. 

For  the  appellant,  James  Parker. 

For  the  appellee,  John  W.  Beekman. 

The  opinion  of  the  court  was  delivered  by 

Garrison,  J.  The  transaction  set  forth  in  the  state  of  the 
case  gave  rise  to  two  actions,  one  by  the  consignor  against 
the  common  carrier  for  negligence  whereby  the  consignor 
lost  a  case  of  cigars,  and  one  by  the  carrier  against  Allen  for 
the  conversion  of  the  said  case  of  cigars.  Judgment  in  the 
District  Court  was  rendered  in  the  first  action  for  the  con- 
signor and  in  the  second  action  for  the  defendant,  Allen.  In 
each  case  the  carrier  has  appealed.  The  judgment  against 
the  carrier  was  proper  in  each  case. 

In  the  suit  of  the  consignor  against  the  carrier  the  latter 
had  delivered  the  fourth  case  of  cigars  without  a  semblance 
of  authority  from  the  consignor.  The  fact  that  this  was  the 
result  of  a  mistake  by  the  carrier,  and  the  further  fact  that 
the  value  of  the  goods  had  been  credited  or  offered  to  be 
credited  on  a  supposed  debt  of  the  consignor  by  the  party 
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into  whose  possession  they  ultimately  came,  do  not  raise  even 
the  suggestion  of  a  legal  defence. 

In  the  case  of  the  carrier  against  Allen,  in  which  there  is 
no  separate  state  of  the  case,  the  pertinent  facts  are  that 
Allen  received  word  from  the  plaintiff,  t.  e.,  the  carrier,  that 
four  cases  of  tobacco  consigned  to  him  were  on  the  pier  and 
must  be  removed  at  once.  This  was  by  a  postal  card,  which 
was  returned  by  Allen  with  the  instruction  to  deliver  to 
Sabel's  express  four  cases  of  tobacco  ^^as  per  postal  herewith 
handed." 

This  is  the  conversion  if  there  was  any.  In  this  transac- 
tion it  will  be  observed  that  all  the  information  Allen  had 
was  that  imparted  to  him  by  the  plaintiff,  viz.,  that  four  cases 
were  consigned  to  him,  by  whom  was  not  stated.  Allen^s 
reply  was  based  on  this  information  specifically,  for  his  in- 
struction was  accompanied  by  the  plaintiff's  postal.  Hence 
Allen,  in  effect,  said:  "If  four  cases  are  consigned  to  me  as 
you  say,  deliver  them  to  Sabers  express."  Allen  having  acted 
on  information  given  him  by  the  plaintiff,  the  latter  cannot 
base  an  action  in  tort  on  its  own  misinformation  to  Allen 
unless  it  in  some  way  places  him  in  the  wrong,  i.  e,,  shows 
that  he  knew  or  ought  to  have  known  that  the  plaintiff's 
information  was  not  true,  and  hence  ought  not  to  have  relied 
on  or  acted  upon  it.  Of  this,  however,  there  is  not  a  scintilla 
of  proof.  No  transaction  between  the  produce  company,  the 
consignor,  and  Allen  is  shown.  Nothing  shows  that  Allen 
knew  that  the  produce  company  was  the  consignor;  in  fact, 
the  produce  company  had  not  consigned  the  four  cases  or  even 
three  cases  to  Allen.  The  state  of  the  case  shows  that  the 
produce  company  had  consigned  all  four  cases  to  A.  H.  Hil- 
man  &  Company,  who  refused  to  accept  any  of  them,  and 
that  thereupon  the  carrier  reported  to  the  consignor  this 
refusal  of  the  consignee  and  requested  instructions  as  to  what 
disposition  should  be  made  of  the  cases,  and  was  directed  to 
deliver  three  of  them  to  Allen.  So  even  the  three  cases  were 
not  consigned  to  Allen;  they  were  merely  directed  to  be  deliv- 
ered to  him,  and  this  was  an  afterthought  when  the  real  con- 
signee had  refused  to  accept  them.    There  is  nothing  to  show 
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that  Allen  knew  anything  of  all  this  or  that  he  had  been 
notified  by  the  consignor,  or  had  ordered  three  eases  or  any 
goods  at  all  of  the  consignor.  The  conduct  of  Hilman  in 
refusing  the  cigars,  and  the  conduct  of  the  consignor  in  imme- 
diately directing  them  to  be  delivered  to  Allen,  strongly  indi- 
cate that  the  cigars  were  sent  out  "on  suspicion,**  t.  e.,  in 
expectation  that  they  would  be  accepted,  and  not  that  they 
had  been  bought  or  ordered  either  by  Hilman  or  by  Allen. 
Be  that  as  it  may,  Allen  knew  only  what  the  plaintiff  told 
him,  viz.,  that  four  cases  were  consigned  to  him,  and  if  this 
were  true  their  delivery  to  the  express  company  was  no  more 
a  conversion  by  Allen  as  against  the  plaintiff  than  would 
have  been  the  plaintiff's  delivery  of  the  cases  to  Allen  in  pur- 
suance of  what  the  plaintiff  supposed  to  be  the  consignor's 
direction.  The  mistake  throughout  was  that  of  the  plaintiff 
in  a  transaction  of  which  Allen  knew  absolutely  nothing. 
This  mistake  led  the  plaintiff  to  impart  to  Allen  information 
upon  which  as  against  the  giver  of  such  information  he  had 
the  right  to  act  unless  he  knew  to  the  contrary,  which  he  did 
not.  The  plaintiff  cannot,  under  these  circumstances,  now 
set  up  a  true  state  ol  facts  in  order  to  recover  damages  for 
its  own  misleading  information  given  to  the  defendant.  It 
is  as  clear  a  case  of  estoppel  in  pais  as  can  be  imagined. 

The  judgment  of  the  District  Court  of  Perth  Amboy  is 
aflBrmed  in  each  case. 


HUDSON  AND  MANHATTAN  RAILROAD  COMPANY  v. 
MAYOR  AND  COMMON  COUNCIL  OF  THE  CITY  OF 
HOBOKEN. 

Argued  June  10,  1907— Decided  December  4,  1907. 

Where  a  statute  authorizes  the  doing  of  a  certain  thing  in  the  prose- 
cution of  a  public  work,  a  city  ordinance  that  makes  the  doing  of 
such  thing  a  penal  offence  unless  the  permission  of  the  city  l»e 
first  had  is  not  a  valid  exercise  of  municipal  regulation. 


On  certiorari. 
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JjfS  Vroom,      Hndson  and  Manhattan  R.  R.  Co.  v.  Hoboken. 
Before  Justices  Garbison  and  Swayze. 
For  the  prosecutor,  Collins  &  Corbin. 
For  the  defendant,  John  J.  Fallon. 

The  opinion  of  the  court  was  delivered  by 

Gakkison,  J.  Two  writs  of  certiorari  bring  up  two  several 
convictions  of  the  prosecutor  for  tlie  violation  of  two  sections 
of  the  ordinances  of  the  city  of  Hoboken,  viz.,  section  140 
and  section  180.  Inasmuch  as  the  facts  upon  which  the  con- 
victions rest  and  the  legal  grounds  of  defence  urged  are  the 
same  in  each  instance  the  two  cases  may  be  conveniently 
treated  together. 

Section  140  imposes  a  penalty  upon  any  person  who  shall 
make  an  excavation  in  any  street  without  first  obtaining  a 
permit  therefor  from  the  city  autliorities.  The  granting  of  a 
permit,  which  is  not  expressly  provided  for  in  any  section  of 
the  city  ordinances,  is  implied  in  section  138  which  requires 
a  deposit  of  money  when  a  permit  to  excavate  is  granted, 
''except  in  cases  where  such  opening,  excavation  or  disturbance 
shall  be  directly  authorized  by  law."  Section  180  makes  it 
unlawful  to  displace  any  paved  street  without  the  permission 
of  the  committee  on  streets,  and  provides  a  penalty  for  neglect 
or  refusal  to  replace  such  street,  when  broken  up  under  such 
permission.  The  convictions  in  each  case  rest  upon  the  fact 
that  the  prosecutor,  without  permit  or  permission  obtained 
from  the  city,  took  up  the  street  pavement  and  excavated  the 
soil  under  Hudson  place.  It  also  appeared  in  proof  that  this 
was  done  in  the  construction  by  the  prosecutor  of  its  under- 
ground terminal  station,  that  the  surface  of  the  street  was 
securely  planked  and  that  travel  upon  the  street  was  not  inter- 
rupted, and  has  been  at  all  times  safe.  The  defendants  claim, 
under  these  proofs,  is  that  under  the  General  Railroad  law 
{Pamph.  L,  1903,  p.  657,  §  23)  the  prosecutor  whose  route 
lies  in  part  under  the  waters  of  an  interstate  river  may  law- 
fully tunnel  imder  streets,  not  interfering  with  the  use  thereof. 
The  defendant  put  in  evidence  its  certificate  of  incorporation 
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under  the  General  Railroad  law  and  a  Burvey  of  its  route 
which  showed  that  the  excavation  complained  of  was  within 
its  right  of  way,  the  centre  line  of  which  is  coincident  with 
the  centre  line  of  Hudson  place.  The  prosecutor  also  showed 
that  its  excavation  connected  with  its  terminals  under  the 
Hudson  river  and  that  such  excavation  and  the  incidental 
opening  of  the  surface  of  the  street  was  a  necessary  part  of  its 
corporate  work.  The  legal*  rule  applicable  to  this  state  of  af- 
fairs is  that  if  a  statute  of  the  state  authorizes  the  doing  of  a 
certain  thing  in  the  prosecution  of  a  public  work,  a  city  ordi- 
nance that  makes  the  doing  of  such  thing  a  penal  oflFence 
unless  the  pennission  of  tlie  city  be  first  obtained  is  not  a 
valid  exercise  of  municipal  regulation.  The  general  reason 
upon  which  this  rule  rests  is  that  municipal  control,  which 
is  one  of  regulation  merely,  is  itself  a  delegated  power,  and 
hence  is,  pro  tanto,  revoked  or  limited  by  the  direct  exercise 
of  the  legislative  function  in  the  premises.  The  distinction 
to  be  borne  in  mind  is  that  between  municipal  regulation  and 
the  assertion  by  a  municipality  of  the  right  to  qualify,  abridge, 
or  even  to  prohibit  the  exercise  of  a  legislative  franchise.  The 
ordinance  under  review,  if  enforced,  would  sustain  the  mimici- 
pality  in  its  assertion  of  this  larger  right.  The  correct  rule 
is  stated  by  Mr.  Justice  Depue,  in  Allen  v.  Jersey  City,  24 
Vroom  522,  528:  "Wliere  the  legislature  in  the  grant  of 
franchises  lias  prescribed  the  riglits  and  privileges  of  a  com- 
pany, the. city  government  cannot  qualify  or  abridge  the  force 
of  the  legislative  grant.  As  against  sucii  a  grant  of  franchises, 
beyond  reasonable  regulation,  the  city  government,  as  was  said 
by  Mr.  Justice  Reed,  in  the  Trenton  case,  is  powerless  to 
interfere.''  Other  cases  illustrating  this  rule  are  Trenton 
Horse  Railroad  Co.  v.  Trenton,  21  Vroom  132;  Madison  v. 
Morristown  Gaslight  Co.,  18  Dick.  Ch,  Rep.  120;  Consoli- 
dated Traction  Co.  v.  East  Orange,  32  Vroom  202 ;  Hohoken 
and  Manhattan  Railroad  Co.  v.  Hohoken,  4  Robb.  122. 

Our  conclusion  is  that  the  sections  of  the  ordinances  of 
Hoboken  brought  binder  review  in  these  proceedings  are  in- 
valid as  against  the  prosecutor  acting  within  its  corporate 
rights,  or  to  express?  it  in  another  way  that  such  ordinances 


Digitized  by  VjOOQ IC 


NOVEMBER  TERM,  1907.  30:. 


46*  Vroom.  Lewis  v.  Goldstein. 


are  without  application  to  the  facts  upon  which  the  present 
convictions  rest.  The  convictions  are  therefore  set  aside,  with 
costs. 


SIMON  LEWIS,  APPELLEE,  v.  MAURICE  GOLDSTEIN, 
APPELLANT. 

Argued  June  2,  1907— -Decided  December  4,  1907. 

In  an  action  upon  an  oral  contract  to  do  work  and  furnish  material, 
where  there  is  a  direct  conflict  of  evidence  as  to  the  price  agreed 
to  be  paid,  it  is  relevant  to  prove  the  actual  value  of  the  services 
rendered  or  of  the  materials  furnished  at  tne  time  of  the  making 
of  the  contract  for  the  purpose  of  showing  whose  contention  is 
probably  correct. 


On  appeal. 

Before  Justices  Garrison  and  Swayze. 
For  the  appellant,  George  P.  Rust, 
For  the  appellee,  Bilder  &  Bilder. 

The  opinion  of  the  court  was  delivered  by  . 

Garrison,  J.  In  an  action  brought  in  the  District  Court 
to  recover  the  amount  due  on  four  oral  contracts  made  at 
various  times,  by  which  the  plaintiff  agreed  to  furnish  ma- 
terials and  to  do  the  work  of  painting  certain  buildings  of  the 
defendant,  the  controverted  fact  as  to  each  contract  was  the 
price  that  had  been  agreed  upon,  the  plaintiff  testifying  to  a 
much  higher  price  than  that  sworn  to  by  the  defendant  as 
having  been  the  price  agreed  upon.  In  this  state  of  the 
proofs  the  defendant,  for  the  purpose  of  sustaining  his  con- 
tention and  supporting  his  testimony  that  he  did  not  contract 
to  pay  the  prices  testified  to  by  the  plaintiff,  ^^offered  evidence 
of  what  the  work  contracted  for  was  reasonably  worth  and 
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the  value  thereof  at  the  time  of  the  making  of  the  several  con- 
tracts botwoen  the  plaintifif  and  the  defendant."  This  offer 
was  overruled,  the  court  holding,  according  to  the  state  of  the 
case,  "that  the  defendant  could  not  offer  testimony  as  to  what 
the  work  agreed  to  be  done  was  reasonably  worth  or  the  value 
thereof  when  the  contracts  were  awarded  to  the  plaintiff." 
The  evidence  should  have  been  admitted.  The  correct  rule  is 
that  where  there  is  a  direct  conflict  of  evidence  as  to  the 
agreed  rate  of  payment  the  actual  value  of  the  services  ren- 
dered or  of  the  materials  furnished  at  the  time  of  the  making 
of  the  contract  may  be  proved.  9  Cyc.  767;  Kirk  v.  ^yolf 
Manufactnririg  Co.,  118  III,  567;  Richardson  v.  McGoldrich, 
43  Mich.  476;  Allison  v.  Horning,  22  Ohio  St  138. 

The  ground  of  this  exception  to  the  ordinary  rule  is  that 
when  the  evidence  is  in  direct  conflict  as  to  the  private  agree- 
ment of  the  parties  touching  matters  that  had  at  the  time  a 
market  value  or  a  going  rate,  proof  of  such  general  value  or 
rate  is  relevant,  not  because  it  can  be  substituted  for  the 
agreed  rate,  hut  because  it  tends  to  show  whose  contention  as 
to  such  agreed  rate  was  probably  correct.  In  the  present  case 
the  discrepancy  in  the  testimony  as  to  the  agreed  rate  was 
marked.  On  one  contract,  for  instance,  where  the  plaintiff 
claimed  that  the  contract  price  was  $230,  the  defendant  swor? 
that  $170  was  the  agreed  price.  If  in  view  of  this  discrep- 
ancy the  defendant  could  show  that  $170  was  the  reasonable 
value  of  the  work,  judged  by  the  going  rate  at  the  time,  and 
that  $230  was  grossly  in  excess  thereof,  the  probability  that 
he  had  agreeil  to  pay  such  exce-sive  rate  would  be  greatly 
diminishv^d.  Knowledge  of  these  market  rates  and  values  was 
certainly  open  to  Iwth  parties,  and  was  perhaps  presumably 
in  the  mind  of  each,  hence  when  they  diametrically  differ 
upon  the  question  of  price,  and  probabilities  have  to  be  re- 
sorted to  for  the  purpose  of  resolving  such  difference,  the 
probability  that  they  acted  with  some  reference  to  a  knowu 
or  knowable  standard  is  entitled  to  some  weight;  that  is  to 
say,  it  was  relevant.    Of  course,  it  was  not  controlling. 

The  judgment  of  the  District  Court  of  the  city  of  Paterson 
is  reversed. 
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JAMES  SABERE,  PLAINTIFF  IN  ERROR,  v.  BENJAMIN 
ATHA  &   COMPANY,  DEFENDANT  IN  ERROR. 

Ar^fued  June  11,  1907 — Decided  December  4,  1907. 

1.  The  mere  fact  that  an  employe  was  not  informed  that  one  of  the 
probable  results  of  strikin^^  a  mass  of  steel  with  a  sled^^e  hammer 
might  be  the  forcible  disintegration  of  the  steel  and  flying  asunder 
of  its  particles  does  not  render  the  employer  responsible  for  an 
injury  so  received. 

2.  In  the  absence  of  notice  to  the  contrary,  a  master  has  the  right  to 
assume  that  the  experience  of  a  servant  and  his  knowledge  of 
natural  forces  are  adequate  to  his  protection  from  the  ordinary 
results  of  the  operations  of  such  forces  incident  to  the  employ- 
ment the  servant  undertakes,  and  upon  this  assumption  the 
master  may  safely  act,  not  only  at  the  inception  of  a  servant's 
employment,  but  also  at  every  stage  of  such  employment  until 
apprised  by  circumstances  or  notified  by  the  servant  that  he  is 
being  called  upon  to  act  in  matters  that  are  beyond  the  range  of 
his  knowledge  or  experience. 


On  error  to  the  Circuit  Court. 

This  action  was  brouglit  to  recover  damages  for  personal 
injuries  sustained  by  the  plaintiff  while  enjployed  by  the  de- 
fendant at  its  iron  foundry.  One  of  the  appliances  there  used 
by  the  defendant  in  the  process  of  making  steel  was  a  large 
ladle  into  which  molten  metal  was  poured.  This  ladle,  which 
is  known  as  a  bottom-pour  ladle,  had  a  hole  in  the  bottom 
called  a  nozzle  about  four  or  five  inches  in  diameter,  and 
through  this  nozzle  the  molten  metal  was  poured  out  of  the 
ladle.  Before  the  molten  metal  is  poured  into  the  ladle  the 
interior  is  covered  with  a  layer  of  sand  or  cement  so  as  to 
prevent  the  metal  from  sticking  fast  to  the  ladle  as  it  cools. 
This  layer  of  sand  or  cement  forms  what  is  known  as  the 
"scull."  After  the  metal  is  poured  out  the  ^^sculF'  is  knocked 
out  of  the  ladle  by  means  of  a  heavy  sledge  hammer.  In  the 
bottom-pour  ladle  the  metal,  after  cooling,  sometimes  sticks  to 
the  nozzle,  so  that  in  order  to  loosen  it  it  is  necessary  to  turn 
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the  ladle  upside  down  and  strike  with  a  hammer  on  the  metal 
which  projects  through  the  nozzle. 

At  the  time  of  the  plaintiflPs  accident  he  was  engaged  in 
striking  with  a  sledge  hammer  the  metal  that  was  stuck  in 
the  nozzle  of  the  ladle,  and  after  striking  the  metal  ten  or 
twelve  times  a  piece  of  steel  broke  off  and  struck  him  in  the 
eye.  The  hammer,  which  was  of  iron  or  steel,  weighed  about 
thirty  pounds,  and  the  steel  itself  was  what  is  known  as  man- 
ganese steel,  which  is  at  once  harder  and  more  brittle  than  the 
steel  the  defendant  had  been  making  up  to  about  two  months 
before  the  plaintiff  was  injured.  There  was  no  proof  that 
proper  tools  and  appliances  had  not  been  furnished  by  the  de- 
fendant, whose  negligence  is  put  solely  upon  the  ground  that 
he  did  not  inform  the  plaintiff  as  to  the  quality  of  the  steel  that 
was  in  the  ladle  and  caution  him  that  if  he  struck  with  a  sledge 
hammer  particles  of  the  steel  might  break  off  and  fly.  The 
plaintiff  was  an  adult  and  had  for  five  years  been  continuously 
employed  about  the  defendant's  foundry  in  various  capacitie^s. 
At  the  close  of  the  plaintiff's  case  the  defendant  asked  for 
a  nonsuit  upon  the  ground,  inter  alia,  that  the  accident  was 
due  to  an  ordinary  risk  or  danger  incident  to  the  employment, 
which,  if  not  actually  known  to  the  plaintiff,  was  so  obvious 
that  the  danger  was  one  of  the  risks  of  his  employment.  This 
motion  was  granted,  the  trial  court  saying :  "It  seems  to  the 
court  that  whether  it  be  steel  or  whether  it  be  stone  or  any- 
thing else,  it  is  within  common  knowledge,  whether  the  man 
is  an  Italian  or  a  native-bom  American,  that  the  application 
of  great  force  and  violence  by  one  hard  substance  to  another 
may  result  in  a  breaking,  whether  it  chips  or  whether  it  is 
broken,  and  that  these  particles,  whether  they  be  called  chips 
or  not,  may  fly  and  hit  a  person  with  force.  It  seems  to  the 
court  that  whether  the  plaintiff  was  working  upon  brittle  steel 
or  upon  the  old  steel  he  must  be  charged  with  knowledge  of  the 
natural  laws  sufficient  to  say  that  the  application  of  great  force 
to  any  substance  is  apt  to  result  in  splintering  or  breaking  it, 
and  if  this  substance  is  splintered  or  broken  a  piece  will  fly 
and  hit  him.  I  do  not  see  how  he  has  made  out  a  cause  of 
action,  particularly  in  view  of  the  language  of  the  Court  of 
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Errors  and  Appeals  in  which  it  says  that  it  is  a  matter  of  law 
that  the  result  of  striking  a  steel  tool  with  a  hammer  seems 
essentially  an  obvious  danger." 

Before  Justices  Garrison  and  Swayze. 

For  the  plaintiff  in  error,  Samuel  Kalisch,  3r, 

For  the  defendant  in  error,  Oollins  &  Corbin. 

The  opinion  of  the  court  was  delivered  by 

Garrison,  J.  The  judgment  of  nonsuit  directed  at  the  trial 
is  affirmed  upon  the  ground  then  given  by  the  trial  court.  The 
fact  that  some  kinds  of  steel  are  more  frangible  than  other 
kinds  does  not  place  the  present  case  outside  the  pale  of  the 
doctrine  of  obvious  risk.  The  extent  of  the  danger  incurred 
by  striking  steel  against  steel  may  vary  with  circumstances, 
but  the  essence  of  the  risk  remains  the  same,  viz.,  that  stated 
by  the  Court  of  Errors  and  Appeals  in  the  case  of  Tompkins  v. 
Machine  Company,  41  Vroom  330,  where  it  is  said :  'That  the 
result  of  striking  a  steel  tool  with  a  hammer  of  steel  would 
cause  chips  to  fly,  seems  essentially  an  obvious  danger.^^  In 
view  of  this  concrete  characterization  of  the  occurrence  by 
which  the  plaintiff  was  injured,  his  claim  that  his  employer 
ought  to  have  assumed  that  he  was  ignorant  of  the  danger 
thus  naturally  attendant  upon  his  work  cannot  be  supported. 
The  mere  fact  that  an  employe  has  not  been  informed  that 
one  of  the  probable  results  of  striking  steel  against  steel 
might  be  the  forcible  disintegration  of  the  metal  and  the  flying 
asunder  of  its  particles  does  not  render  the  employer  responsi- 
ble for  an  injury  so  received  by  the  servant. 

This  was  in  principle  held  in  the  case  of  Murphy  v.  Eock- 
well  Engineering  Co,,  41  Vroom  374.  The  rule  fledneible 
from  the  opinion  of  Justice  Dixon  in  this  case  is  that  in  the 
absence  of  notice  to  the  contrary  a  master  has  a  rii^^lit  to  a)=i=ume 
that  the  experience  of  his  servant  and  his  knowledijo  of  the 
natural  forces  involved  in  the  service  he  is  about  to  undertake 
are  adequate  to  his  protection  from  tiie  ordinary  results  of 
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the  operation  of  surh  forces.  The  ground  for  the  rule  thus 
declared  rests  upon  the  necessity  of  some  presumptive  under- 
standing between  master  and  servant  as  to  the  experience  of 
the  latter  and  his  knowledge  of  ordinary  facts  and  forces  that 
are  involved  in  the  proposed  employment  when  nothing  ex- 
pressly is  said  upon  the  subject.  "J'he  rule  itself  proceeds  upon 
the  ground  that  it  is  entirely  reasonable  to  require  the  servant, 
who  knows  what  his  experience  has  been  and  what  his  knowl- 
edge is,  to  rely  upon  the  facts  thus  within  his  knowledge  in 
deciding  for  himself  whether  he  can  safely  engage  in  a  given 
employment;  whereas,  it  would  be  wholly  impracticable  to 
require  the  master  to  catechise  every  servant  as  to  his  past 
experience  and  tlie  extent  of  liis  knowledge  as  to  common  facts 
in  order  to  decide  for  the  servant  whether  the  latter's  experi- 
ence and  knowledge  afforded  him  adequate  protection  against 
the  ordinary  incidents  of  the  proposed  employment;  and 
these  considerations  were  deemed  sufficient  to  cast  upon  the 
servant  the  responsibility  either  of  reaching  a  decision  for 
himself  upon  liis  own  estimate  of  his  knowledge  or  experience 
or  else  of  imparting  to  his  proposed  employer  such  facts  as 
would  negative  the  assumption  of  such  responsibility.  The 
practical  rule  therefore  is  tliat  when  nothing  to  the  contrary 
is  said  by  the  servant  or  known  to  the  master,  the  latter  may 
assume  the  existence  of  such  facts  within  the  servant's  knowl- 
edge as  would  be  implied  by  his  undertaking  a  given  employ- 
ment. If  the  servant  has  not  the  experience  and  knowledge 
involved  in  this  presumption  it  is  his  duty  in  some  way  to 
impart  tliese  facts  to  the  master.  "This  duty,''  as  held  by  the 
opinion  cited,  "rests  upon  him  not  only  when  he  enters  into 
emplovment,  but  also  at  every  stage  of  his  service,  requiring 
him  to  refuse  to  act  in  matters  beyond  the  range  of  his  experi- 
ence or  else  to  take  the  risk  of  the  dangers  naturally  incident 
to  his  act.  The  employer  cannot  be  held  responsible  for  such 
dangers  in  tlie  absence  of  notice  tliat  the  experience  of  the 
workman  was  less  tlian  his  contract  implied.''  This  obviously 
must  be  so  unless  it  could  be  assumed  that  a  servant  had  a 
better  opportunity  to  estimate  his  fitness  for  a  given  employ- 
ment before  he  entered  upon  it  tlian  he  had  after,  as  in  tlie 
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present  ease,  many  years  of  actual  engagement  in  and  about 
the  work  of  the  employer,  which  would  be  manifestly  absurd. 
FoUowing  the  rule  laid  down  by  Justice  Dixon  in  the  case 
cited,  in  the  reasoning  of  which  we  fully  concur,  the  nonsuit 
directed  in  the  present  case  will  be  affirmed. 


GEORGE  L.  RECORD,  PLAINTIFF  AND  APPELLEE,  v.  PENN 
SYLVANIA  RAILROAD  COMPANY  AND  LEHIGH  VAL- 
LEY RAILROAD  COMPANY  OF  NEW  JERSEY,  DEFEND- 
ANT AND  APPELLANT. 

Argued  June  5,  1907 — Decided  November  11,  1907. 

The  plaintiff  sued  for  damages  resulting  from  a  collision  of  the  auto- 
mobile, in  which  he  was  riding  upon  a  city  street,  with  an  iron 
trolley  pole  as  the  result  of  a  sudden  turn  of  the  vehicle  to  avoid 
the  gates  of  a  railroad  crossing,  which  had  been  lowered.  The 
accident  occurred  in  the  night-time.  The  case  showed  that  the 
plaintiff's  headlights  were  burning,  but  that  the  usual  lights  upon 
the  gates  were  out,  and  that  as  to  the  brightness  of  the  street  and 
other  lights  in  the  vicinity  the  evidence  was  conflicting.  The  case 
was  tried  before  a  judge,  without  a  jury,  who  gave  judgment  for 
the  plaintiff  against  the  railroad  companies,  the  defendants.  On 
appeal  it  was  held — 

(1)  That  the  absence  of  the  lights  usually  attached  to  the  gates 
was  sufficient  evidence  of  negligence  to  make  it  a  jury  question. 

(2)  That  the  rate  of  speed  at  which  plaintiff  was  traveling, 
twelve  or  fifteen  miles  an  hour,  did  not  constitute  negligence  per 
$e,  but  that  the  question  of  contributory  negligence  in  the  case 
was  also  a  jury  question. 

(3>  That  in  the  absence  of  direct  proof  that  the  gateman  was  the 
servant  of  one  of  the  defendant  companies,  it  appearing  that  the 
company  used  the  tracks  at  the  crossing  for  the  passage  of  its 
trains,  and  that  the  gateman  lowered  the  gates  upon  their  ap- 
proach, there  was  evidence  sufficient  to  support  a  finding  that  the 
relation  of  master  and  servant  did  exist  between  the  gateman  and 
the  company. 

(4)  The  arresting  of  the  cross-examination  of  certain  witnesses 
by  counsel  of  the  defendants,  which  related  to  matters  that  were 
collateral  only,  was  within  the  discretion  of  the  trial  judge,  and 
no  palpable  abuse  of  that  discretion  appearing,  his  action  was  not 
reviewable. 
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On  appeal  from  the  First  District  Court  of  Jersey  City. 

Before  Justices  Hendrickson,  Pitney  and  Trenohard. 

For  the  appellant,  the  Pennsylvania  Railroad  Company, 
Vrcdenburgh,  Bedle,  Wall  &  Wilson, 

For  the  appellant,  the  Lehigh  Valley  Railroad  Company  of 
New  Jersey,  Collins  &  Corbin. 

For  the  appellee,  J.  Merritt  Lane, 

The  opinion  of  the  court  was  delivered  by 

Hendrickson,  J.  The  plaintiff  recovered  a  judgment 
against  both  of  the  defendants  for  damages  resulting  from 
the  alleged  negligence  of  the  gateman  in  charge  of  the  gates 
at  the  railroad  crossing  of  Frelinghuysen  avenue,  in  the  city 
of  Newark.  The  case  was  heard  before  a  judge  sitting  with- 
out a  jury  in  the  First  District  Court  of  Jersey  City,  who 
rendered  judgment  for  the  plaintiff  in  the  sum  of  $240.  The 
defendants  have  brought  separate  appeals.  The  claim  of 
damage  was  based  upon  injuries  to  his  automobile  and  to 
himself  as  the  result  of  an  accident  which  occurred  in  this 
wise:  On  July  15th,  1906,  about  nine  p.  m.,  the  plaintiff  was 
traveling  northward  along  Frelinghuysen  avenue  into  the  city 
of  Newark  in  an  automobile  which  he  was  driving.  He  was 
going  at  the  rate  of  from  twelve  to  fifteen  miles  an  honr, 
with  his  headliglits  burning,  and  when  within  about  twenty- 
five  feet  of  the  crossing  he  noticed  for  the  first  time,  as  he 
testified,  that  the  gates  were  lowered.  He  then  turned  his 
car  suddenly  to  the  right,  in  order  to  avoid  collision  with  the 
gates,  coming  in  contact  with  an  iron  trolley  pole.  As  a  result 
the  plaintiff  was  thrown  forward  over  the  front  of  the  machine 
and  tlie  latter  was  broken  and  injured. 

Among  the  alleged  errors  complained  of  was  the  denial  by 
the  trial  judge  of  motions  to  nonsuit  and  direct  a  verdict  in 
favor  of  the  defendants.  The  grounds  of  the  motions  were 
mainly  that  no  negligence  was  shown  on  the  part  of  the  de- 
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f endants  and  that  the  plainti£Ps  negligence  contributed  to  the 
accident. 

As  to  negligence,  there  was  evidence  that  ordinarily  the 
gates  had  lanterns  attached  to  them,  which  were  lighted  at 
night,  but  that  on  the  occasion  in  question  one  or  both  of 
the  gates  were  without  lights  attached,  or  they  had  gone  out 
and  were  not  lighted  again  until  after  the  accident.  The 
question  of  negligence  on  the  part  of  the  gateman  in  this 
respect  thus  became  a  jury  question. 

As  to  contributory  negligence,  the  special  reliance  of  the 
defendants  is  that,  it  being  a  dark  night,  the  plaintiff  was 
traveling  at  an  undue  rate  of  speed  as  he  approached  the 
crossing.  But  the  plaintiff  testified  that  he  had  been  over 
this  road  only  once  or  twice  before  and  that  he  did  not 
remember  this  crossing,  which  was  not  upon  an  embankment, 
but  flush  with  the  street.  In  the  absence  of  the  usual  lights 
upon  the  obstructing  gates  to  warn  the  traveler,  we  cannot 
say  that  it  was  negligence  per  se  for  the  plaintiff  to  travel 
over  the  highway  in  his  auto,  well  lighted  as  it  was,  at  the 
speed  of  from  twelve  to  fifteen  miles  an  hour.  Nor  does 
plaintiflPs  alleged  negligence  clearly  appear,  because  there 
was  an  arc  light  burning  above  and  near  the  gates,  and  pos- 
sibly some  light  from  the  headlight  of  an  engine  standing 
near  the  gates  on  the  liehigh  Valley  railroad  track.  There 
was  evidence  that  the  globe  on  the  street  light  had  been 
broken  and  that  the  light  from  it  in  that  condition  was 
thereby  much  dimiuished,  and  that  in  fact  the  gates  were  not 
plainly  visible  in  the  light  that  did  prevail.  This  also  was  a 
question  of  fact  for  a  jury.  And  there  being  some  evidence, 
we  cannot  disturb  the  finding  of  facts  upon  these  questions 
by  the  trial  judge.  Nor  do  we  think  that  the  sudden  turning 
of  the  car  by  the  plaintiff  in  the  face  of  danger  showed  such 
a  want  of  reasonable  care  as  to  make  his  alleged  negligence  a 
court  question. 

Another  ground  urged  in  behalf  of  the  Pennsylvania  Rail- 
road Company  is  that  it  was  the  presence  of  a  Lehigh  Valley 
railroad  train  at  the  crossing  that  gave  occasion  for  the  acci- 
dent, and  hence  that,  according  to  an  agreement  between  it 
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and  the  Lehigh  Valley  Bailroad  Company  for  the  joint  main- 
tenance of  these  gates,  the  latter  company  alone  should  be 
responsible  for  the  damages  arising  out  of  such  accident^  but 
it  is  too  plain  for  argument  that  such  an  agreement  cannot 
operate  to  avoid  a  liability  of  one  of  the  contracting  parties 
to  a  third  party  who  was  an  entire  stranger  to  the  agreement. 

It  is  urged  on  behalf  of  the  Lehigh  Valley  Railroad  Com- 
pany of  New  Jersey  that  it  was  error  in  the  trial  judge  to 
admit  in  evidence  this  agreement  over  its  objection  without 
proof  of  the  instrument  and  particularly  as  it  was  not  shown 
to  have  been  a  party  to  such  agreement.  But  this  instru- 
ment was  produced  by  the  Pennsylvania  Railroad  Company 
on  call  and  was  properly  evidential  against  that  company, 
and  could  not  be  excluded  at  the  instance  of  the  other  de- 
fendant. The  proper  course  for  counsel  of  the  Lehigh  Valley 
Railroad  Company  of  New  Jersey  was  to  request  the  trial 
judge  to  exclude  the  agreement  from  consideration  upon  the 
question  of  the  liability  of  the  Lehigh  Valley  Railroad  Com- 
pany. This  course  was  not  taken,  so  that  we  find  no  error  in 
the  ruling  of  the  trial  judge  in  this  respect. 

It  is  further  contended  in  behalf  of  the  Lehigh  Valley 
Railroad  Company  of  New  Jersey  that  there  was  no  evidence 
that  the  gateman  was  the  servant  of  that  company  or  under 
its  direction.  But  Mr.  Meeker  testified  that  he  was  agent  of 
the  Lehigh  Valley  Railroad  Company  in  New  Jersey  and 
identified  on  a  map  made  by  himself  two  tracks  of  the  com- 
pany, located  at  the  crossing,  marked  Lehigh  Valley  railroad 
passenger  trains,  which  he  said  were  the  east  and  westbound 
tracks  of  that  company,  and  that  the  ownership  of  the  com- 
pany ran  to  the  line  of  the  crossing  and  that  all  their  pas- 
senger trains  used  these  tracks  and  that  others  of  the  tracks 
were  used  by  the  Pennsylvania  Railroad  Company;  the  gate- 
man  also  testified  that  the  freight  trains  of  both  companies 
use  this  crossing,  and  that  on  the  occasion  of  the  accident  he 
had  let  down  the  gates  because  of  the  approach  of  a  Lehigh 
Valley  railroad  train,  which  stopped  near  the  crossing.  We 
think  there  was  evidence  to  go  to  a  jury  on  the  question 
whether  both  of  the  companies  who  owed  a  duty  to  the  public 
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at  that  crossing  were  not  engaged  in  maintaining  the  gates 
in  question  as  part  of  their  duty  in  that  regard,  and  that  the 
gateman  was  in  effect  the  servant  of  both  companies;  we 
think,  therefore,  that  there  was  no  error  in  the  court's  refusal 
to  nonsuit  or  direct  a  verdict  upon  the  ground  just  stated. 

It  is  further  urged  on  behalf  of  the  Lehigh  Valley  Railroad 
Company  that  the  trial  judge  erred  in  arresting  the  further 
cross-examination  of  the  plaintiffs  witnesses  Noble  and  Flan- 
agan. They  were  being  questioned  at  the  time  upon  collateral 
matters  for  the  purpose  of  testing  the  credibility  of  the  wit- 
nesses, when  the  trial  judge,  of  his  own  motion,  overruled  the 
questions. 

We  think  the  action  of  the  frial  judge  was  within  his  dis- 
cretion, and  that  there  was  no  palpable  abuse  of  that  discre- 
tion. The  court's  action  in  that  respect  is  therefore  not  sub- 
ject to  review.  1  Oreenl,  Evid,  431,  448,  449;  Jones  v. 
Mechanics  Fire  Insurance  Co.,  7  Vroom  29,  42 ;  8  Encycl,  PI. 
&  Pr.  109,  118. 

And  finding  no  error  in  the  rulings  on  the  points  raised 
below  the  result  is  that  the  judgment  below  must  be  affirmed. 


THE  STATE,  EX  REL.  WILLIAM  O.  LAY,  v.  THE  COMMON 
COUNCIL  OF  THE  CITY  OF  HOBOKEN  ET  AL. 

Submitted  July  3,  1907— Decided  November  11,  1907. 

1.  Where  a  writ  of  mandamus  is  sought  for  the  purpose  of  requirini? 
a  municipal  board  or  body  to  perform  a  statutory  duty  purely 
ministerial  in  character,  designed  to  redress  or  prevent  public 
wrongs  affecting  the  peace  and  good  order  of  the  community  nt 
large,  it  may  issue  upon  the  application  of  a  private  relator,  who 
is  a  resident  and  taxpayer  of  the  municipal  district.    • 

2.  The  fact  that  another  remedy  may  exist  for  reaching  the  evil 
complained  of  will  not  avail  to  prevent  the  resort  to  manda^muSy 
unless  such  other  remedy  is  specific  and  adequate  to  accomplish 
the  statutory  purpose. 
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On  application  for  mandamns. 

Before  Justices  Hendrickson,  Pitney,  and  Trenchard. 

For  the  relator,  Marshall  W,  Van  Winkle. 

For  the  defendant,  James  F.  Minium, 

The  opinion  of  the  court  was  delivered  by 

Hendrickson,  J.  This  is  an  application  for  a  peremptory 
or  alternative  writ  of  mandamus  commanding  the  members 
of  the  common  council  of  the  city  of  Hoboken  to  require,  by 
order,  resolution  or  otherwise,  that  the  entire  interior  of  the 
bars  or  business-rooms  in  said  city,  in  which  spirituous, 
vinous,  malt,  brewed  or  other  intoxicating  liquors  are  or  shall 
be  sold  or  served  under  licenses  granted  in  said  city,  shall  be, 
during  the  Sabbath  day,  commonly  called  Sunday,  open  to 
full  view  from  the  public  streets  of  the  said  city,  as  required 
by  section  4  of  the  supplement  to  an  act  regulating  the  sale 
of  liquors,  commonly  known  as  the  Bishops'  bill,  approved 
April  13th,  1906.  Pamph.  L.,  p.  204.  There  is  evidencp 
that  no  resolution  of  this  character  has  been  passed  by  the 
common  council,  and  that  numerous  saloons,  so  licensed  in 
said  city,  do  not  remove  their  screens  on  Sundays,  some  of 
these  places  at  least  being  other  than  such  inns,  taverns, 
hotels  and  other  places  as  are  exempted  from  this  require- 
ment by  said  act. 

The  duty  thus  pointed  out  by  the  statute  to  licensing  bodies 
is  a  ministerial  one,  clearly  mandatory,  and  mandamus  is  the 
proper  remedy  to  enforce  performance  by  public  boards  of 
purely  ministerial  duties.  Jones  Cow^pany  v.  Guttenberg,  37 
Vroom  659.  It  would  therefore  seem  that  upon  lawful  ap- 
plication the  remedy  here  sought  might  be  properly  invoked. 
The  respondents,  however,  resist  this  application,  first,  on 
the  ground  that  the  relator  is  a  private  individual,  and  must 
first  show  some  special  right  or  interest  in  the  subject-matter 
of  the  wrong  complained  of,  as  apart  from  the  general  public, 
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before  he  can  invoke  this  remedy.  But  this  is  a  matter  of 
public  right,  and  involves  the  performance  of  a  duty  which 
affects  the  public  generally,  and  while  there  is  a  conflict  of 
authority  on  the  subject  in  the  different  jurisdictions,  it  is 
quite  well  settled  in  this  state  that  in  such  a  case  the  appli- 
cation may  be  made  by  any  person  who  is  a  citizen,  resident 
or  taxpayer.  13  Encycl.  PL  &  Ft,  632,  noU  1;  SiaU  v. 
Holliday,  3  Eaist,  205;  State  v.  Rahway,  4  Vroom  110; 
Hugg  V.  Camden,  10  Id.  620 ;  Ferry  v.  Williams,  12  Id,  333. 
In  the  case  last  named,  Mr.  Justice  Dixon,  speaking  for  this 
court,  held  that  the  court  may,  in  its  discretion,  at  the  in- 
stance of  private  persons,  act  by  m^nda^ruus,  certiorari  or  quo 
warranto  for  the  redress  or  prevention  of  public  wrongs  by 
public  bodies  and  oflBcers,  whose  official  sphere  is  confined  to 
some  political  division  of  the  state,  whenever  the  applicant  is 
one  of  a  class  of  persons  to  be  most  directly  affected  in  their 
enjoyment  of  public  rights,  and  the  public  convenience  will 
be  subserved  by  the  remedy  desired. 

It  is  urged  that  this  court  made  a  departure  from  this  doc- 
trine in  Bamford  v.  Hollinshead,  18  Vroom  439,  but  we  think 
not  in  view  of  the  circumstances  in  that  case  which  distin- 
guish it.  It  is  true  that  the  court  refused  to  issue  a  manda- 
mus to  compel  the  county  clerk  to  pay  over  the  fees  of  the 
office  to  the  county  collector  on  the  application  of  a  taxpayer, 
but  in  that  case  the  law  made  it  the  duty  of  the  county  col- 
lector to  collect  the  sum  due  the  county,  and  this  was  the  real 
ground  of  the  court's  refusal  to  act  on  the  application  of  a 
private  relator.  This  decision  seems  to  be  within  a  recog- 
nized exception  to  the  general  rule,  which  is  that  when  it  is 
the  special  duty  of  a  public  officer  to  enforce  performance  of 
a  duty  by  another  officer,  a  private  person  cannot  obtain  a 
mandamus  for  that  purpose.  13  Encycl.  Fl.  &  Fr.  631.  The 
relator  is  a  citizen  and  resident  of  Hoboken,  and  the  owner  of 
taxable  real  estate  therein.  He  is  therefore  interested  in  the 
peace  and  good  order  of  the  town,  so  that  upon  the  principles 
here  stated  he  may  rightfully  bring  these  proceedings. 

The  next  contention  is  that  the  writ  should  be  denied  be- 
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cause  there  is  another  remedy,  to  wit,  a  remedy  by  indictment. 
But  the  answer  is  that  indictment  would  not  furnish  a  com- 
plete remedy,  for  while  it  might  be  the  means  of  punishing 
the  delinquent  members  it  would  leave  the  public  duty  still 
unperformed.  To  justify  refusal  of  the  writ  on  this  ground 
the  other  remedy  must  be  specific  and  adequate.  Jones  Com- 
pany V.  Gnttenberg,  supra;  State  v.  HoUiday,  supra;  13 
Encycl  PL  &  Pr.  498. 

The  application  is  for  a  peremptory  or  alternative  writ. 
Our  conclusion  is  that  an  alternative  writ  of  mandamms  may 
issue. 


THE  STATE  OF  NEW  JERSEY  v.  ROBERT  HANKINS. 

Submitted  July  3,  1907— Decided  November  11,  1907. 

1.  Under  section  1  of  the  act  for  the  prevention  of  cruelty  to  chil- 
dren {Oen.  Stat.,  p.  1717;  amended,  Pamph.  L.  1901,  p.  276),  a 
conviction  of  a  defendant  for  the  offence  of  abusing  a  female 
infant  eight  and  a  half  years  of  age,  based  upon  a  complaint  and 
evidence  tending  to  show  only  carnal  abuse  of  such  infant  by  the 
defendant,  cannot  be  sustained,  the  word  "abuse"  in  that  act 
being  construed  to  mean  only  corporal  abuse,  such  as  cruel  and 
unnecessary  punishment  or  failure  to  properly  administer  to  its 
physical  needs. 

2.  In  cases  of  summary  convictions  before  a  magistrate,  without  a 
jury,  the  record  must  show  on  its  face  everything  necessary  upon 
general  principles  to  constitute  a  legal  conviction. 


On  certiorari. 

Before  Justices  Hendrtckson,  Pitney  and  Trenchard. 

For  the  prosecutor,  Austin  H.  Swaclehamer. 

For  the  defendant  in  certiorari,  Royal  P.  Tuller, 
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The  opinion  of  the  court  was  delivered  bj^ 

Hendrickson,  J.  The  defendant  below  was  convicted  be- 
fore a  justice  of  the  peace  of  the  county  of  Cumberland  for  an 
alleged  violation  of  section  1  of  the  act  for  the  prevention  of 
cruelty  to  children.  Gen.  Stat.,  p.  1717,  §  26;  amended, 
Pamph.  L.  1901,  p.  276.  The  section  in  question  declares  that 
any  person  whatsoever  who  shall  cruelly  ill-treat,  abuse  or  in- 
flict unnecessary  cruel  punishment  upon  any  infant  or  minor 
child  shall  be  guilty  of  a  misdemeanor  and,  upon  conviction 
thereof,  before  any  justice  of  the  peace,  magistrate  or  court  of 
record,  shall  be  fined  by  such  justice,  &c.,  not  less  than  ten 
dollars  nor  more  than  fifty  dollars  for  each  offence.  The  com- 
plaint was  made  by  Mrs.  Sykes,  president  of  the  Vineland 
Children's  Aid  Society,  who  upon  information  and  belief  made 
on  oath  the  following  complaint,  to  wit :  that  one  Mrs.  Brandt 
and  one  Robert  Hankins,  living  in  a  house  occupied  by  said 
Brandt,  situate,  &c.,  in  the  borough  of  A^ineland,  in  said 
county,  is  charged  with  violation  of  said  act,  by  the  said  Han- 
kins lying  in  bed  and  sleeping  with  a  daughter  of  said  Brandt, 
said  child  being  about  tlie  age  of  eight  and  one-half  years,  with 
the  full  knowledge  and  consent  of  the  said  Brandt,  mother  of 
said  child  named  Minnie ;  the  said  Mrs.  Brandt  being  addicted 
to  profane  and  indecent  language  to  and  in  the  presence  of  her 
small  children  in  her  family,  and  that  the  moral  training  of 
the  children  is  neglected  by  her.  At  the  hearing  there  was 
evidence  tending  to  prove  that  on  or  about  January  1st,  1907, 
the  defendant  Hankins,  who  was  a  boarder,  did  sleep  in  bed 
with  said  child  in  front  of  him,  and  some  one  else  in  the  rear 
of  him,  and  that  during  the  night  he  had  carnally  abused  the 
child.  A  neighbor  testified  that  he  had  heard  defendant  use 
very  bad  language  toward  the  child  when  out  in  the  yard  and 
had  seen  him  beat  and  ill-treat  the  child.  The  conviction  sets 
forth  that  Mrs.  Brandt,  who  at  the  hearing  denied  any  knowl- 
edge of  the  alleged  criminal  abuse  of  the  child  on  the  part  of 
the  accused,  was  dismissed  with  a  reprimand,  but  the  defend- 
ant Hankins  was  convicted  in  the  following  language :  *'bein^ 
a  diseased  man  by  his  own  admission,  guilty  of  the  probability 
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of  contaminating  a  child,  and  further  making  use  of  profanity 
in  the  presence  of  the  family  of  Mrs.  Brandt  and  guilty  of 
abuse  of  said  Minnie  Brandt  in  violation  of  the  act  as  afore- 
said;" and  was  thereupon  fined  for  the  offence  aforesaid  $50. 
A  certiorari,  was  taken  out  removing  the  complaint,  conviction 
and  other  proceedings  in  said  cause  to  this  court. 

The  first  reason  alleged  for  reversal  is  that  the  complaint 
does  not  charge  the  prosecutor  with  any  offence  under  the 
statute  therein  cited;  that  the  justice  of  the  peace  in  the 
absence  of  a  legal  complaint  was  without  jurisdiction,  and 
therefore,  that  the  subsequent  proceedings  and  conviction  were 
without  authority  and  void.  We  think  the  complaint  is  de- 
ficient in  the  respect  named.  It  will  be  observed  that  the  com- 
plaint is  chiefly  directed  against  Mrs.  Brandt,  the  mother, 
charging  her  witli  violation  of  the  act  by  allowing  her  said 
infant  daughter  to  lie  and  sleep  together  in  the  same  bed  with 
Hankins  and  by  using  profane  and  indecent  language  to  and 
in  the  presence  of  her  children  and  that  she  neglects  the  moral 
training  of  her  children;  but  the  only  charge  made  against 
Hankins  is  that  of  lying  and  sleeping  in  the  same  bed  with  the 
infant  daughter.  Such  an  allegation,  if  proven,  would  be  some 
evidence  of  a  charge  of  carnal  abuse  of  the  child,  but  that  kind 
of  abuse  is  not  embraced,  we  think,  within  the  purview  of  the 
section  of  the  statute  above  recited. 

Tlie  meaning  of  iJie  word  "abuse"  in  that  section  is  to  be 
gathered  from  its  connection  with  other  words  in  the  pro- 
hibiting act.  The  maxim  noscitur  a  sociis  applies,  and  upon 
this  principle  the  word  means  abuse  of  a  corporal  character, 
such  as  the  iufliction  of  cruel  and  unnecessary  punishment 
or  failure  to  administer  to  its  physical  needs.  Another  indica- 
tion that  it  is  not  intended  to  cover  the  offence  of  carnal  abuse 
is  found  in  the  light  punishment  provided  in  this  act,  and  the 
fact  that  carnal  abuse  of  an  infant  of  tender  years  is  made 
a  high  misdemeanor  under  the  Crimes  act,  punishable  by  im- 
prisonment at  hard  labor  in  the  state  prison.  We  think  the 
complaint  does  not  show,  as  against  Hankins,  an  offence  imder 
this  act. 
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It  is  further  contended  that  the  conviction  is  defective  as 
not  showing  an  offence  charged  in  the  complaint  or  any  offence 
under  the  act.  "Guilty  of  the  abuse  of  the  child"  is  too  in- 
definite and  is  not  within  the  charge  in  the  complaint. 

It  is  further  urged  that  the  evidence  as  returned  does  not 
support  the  charge  nor  the  conviction.  There  was  some  evi- 
dence tending  to  show  that  Hankins  did  carnally  abuse  the 
child.  Such  evidence  would  be  proper  to  submit  to  a  grand 
jury  in  support  of  the  finding  of  an  indictment  charging  liim 
with  this  serious  offence,  but  it  does  not  support  a  charge  under 
the  act  in  question. 

It  is  urged  in  support  of  the  conviction  that  the  testimony 
of  the  neighbor  above  referred  to  would  support  the  conviction. 
But  that  is  not  covered  by  any  averment  in  the  complaint,  and 
hence  the  defendant  could  not  be  called  upon  to  meet  that  testi- 
mony, which  was  admitted  by  the  justice  after  the  case  had 
been  once  closed.  Where  a  special  power  is  given  to  a  magis- 
trate by  statute  to  convict  an  offender  in  a  summary  manner, 
without  a  trial  by  jury,  it  must  appear  that  he  has  strictly 
pursued  the  power.  The  record  should  show  on  its  face  every- 
thing necessaiy  upon  general  principles  to  constitute  a  legal 
conviction.  Keeler  v.  Milledge,  4  Zah.  142,  146 ;  Hoeberg  v. 
Newton,  20  Vroom  617;  Massinger  v.  Millville,  34  Id.  123; 
Slachter  v.  Stokes,  Id.  138, 

The  record  showing  the  fatal  defects  above  pointed  out,  llie 
conviction  must  be  set  aside. 

Vol.  xlvi.  21 
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HYMAN    ISAACS    SONS    COMPANY,    A    CORPORATION,    AP- 
PELLEE, V.  HERMAN  ELLIS,  APPELLANT. 

Argued  June  4,  1907— Decided  January  10th,  1908. 

In  an  action  on  contract  in  a  District  Court,  the  plaintiff  sued  to 
recover  an  amount  claimed  to  be  due  upon  a  book  account.  The 
defendant  filed  a  set-off,  setting  up  a  demand  for  a  share  of  the 
profits  of  a  transaction  in  the  purchase  and  sale  of  scrap  iron 
under  an  alleged  written  agreement  between  the  parties.  At  the 
trial,  before  the  hearing  of  evidence  was  begun,  the  trial  judge,  on 
motion,  dismissed  the  set-off  as  showing  a  demand  for  unliqui- 
dated damages.  On  review,  it  appearing  that  there  was  annexed 
to  the  special  count  the  combination  money  counts  in  indehitatun 
assumpsit,  which,  among  other  things,  set  forth  "that  plaintiff  was 
indebted  to  the  defendant  in  the  sum  of  three  hundred  dollars  for 
goods  sold  and  delivered  by  defendant  to  the  plaintiff  at  his  re- 
quest, and  in  the  like  sum  for  money  lent  by  defendant  to  plaintiff 
at  his  request,  and  in  the  like  sum  for  money  due  from  plaintiff  to 
defendant  on  an  account  stated  between  them,"  it  was  held  that, 
without  determining  the  validity  of  the  special  count  as  a  set-off, 
the  common  counts,  as  stated,  were  sufficient  to  constitute  a  law- 
ful set-off,  and  that  the  court's  action  in  dismissing  the  set-off 
without  hearing  defendant's  evidence  was  error,  for  which  the 
judgment  must  be  reversed. 


On  appeal  from  the  District  Court  of  the  city  of  Perth 
Amhoy. 

Before  Justices  Hexdrickson,  Pitxky  and  Trenchard. 

For  the  defendant-appellant,  George  J,  Plechner, 

For  the  plaintiff-appellee,  Nathan  R.  Leavitt. 

The  opinion  of  the  court  was  delivered  by 

IIexdrickson,  J.  The  plaintiff  sued  defendant  in  an  action 
on  contract  for  amount  claimed  to  be  due  upon  a  book  account 
and  recovered  judgment  for  the  same  amounting  to  $123.65, 
])esides  costs. 

The  defendant,  prior  to  the  hearing,  filed  a  set-off,  claim- 
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ing  $300  due  to  him  from  the  plaintiff.  Before  any  testi- 
mony was  offered  on  the  part  of  the  defendant  the  plaintiff 
moved  to  dismiss  the  set-off  on  the  ground  that  it  was  for 
the  recovery  of  an  unliquidated  sum  of  money.  Defendant 
contended  that  his  set-off  was  for  a  liquidated  demand,  and 
that  this  appeared  from  an  inspection  of  the  set-off,  and  that 
the  court  could  not  determine  whether  or  not  the  set-off  was 
for  the  recovery  of  an  unliquidated  or  a  liquidated  sum  of 
money,  until  testimony  in  relation  to  the  set-off  had  been 
heard. 

Without  hearing  any  testimony  on  the  part  of  the  defend- 
ant the  trial  judge  dismissed  the  set-off  on  the  ground  that 
the  amount  claimed  in  it,  as  appeared  from  an  inspection 
thereof,  was  unliquidated.  The  disputed  question  is  whether 
that  count  in  the  set-off  which  claims  half  the  profits  of  a 
sale  of  certain  scrap  iron  bought  by  the  plaintiff  from  the 
Raritan  Copper  Works  and  sold  at  a  profit  by  him,  the  amount 
of  which  is  therein  specified  (there  being,  as  claimed,  an  agree- 
ment between  the  parties  that  any  iron  purchased  by  either 
of  them  should  be  for  the  joint  account,  with  an  equal  par- 
ticipation in  the  profits),  sets  up  a  claim  for  liquidated  or  for 
unliquidated  profits.  In  order  that  the  claim  may  be  the 
subject-matter  of  set-off,  it  must  not  only  be  a  liquidated 
claim  (that  is,  one  either  certain  in  amount  or  that  may  be 
easily  rendered  certain),  but  it  must  be  a  claim  arising  upon 
the  indebitatus  assumpsit — that  is,  for  an  executed  considera- 
tion. GodJcin  v.  Bailey  et  ah,  45  Vroom  655.  It  is  con- 
tended for  the  plaintiff  that  the  agreement  sets  up  a  special 
partnership,  and  as  such  it  cannot  be  said  that  the  damages 
are  liquidated  until  an  account  has  been  settled  between  the 
parties.  While  it  is  not  necessary  at  this  time  to  settle  this 
question,  it  may  be  observed  that  in  Perrine  v.  Hankinson,  6 
Halst,  181,  it  was  held  that  an  agreement  of  plaintiff  to 
receive  of  defendant  by  way  of  rent  a  portion  of  the  profits 
of  a  farm,  &c.,  such  agreement  did  not  constitute  them  part- 
ners between  themselves  so  as  to  disable  the  plaintiff  from 
suing  at  law.  See,  also.  Patten  v.  Heustis,  2  Butcher  293. 
But  it  appears  from  what  has  already  been  said  that  there  is 
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doubt  whether  the  special  count  in  the  set-off  sets  up  a  de- 
mand capable  of  being  set  off.  We  do  not  deem  it  necessary 
at  this  time  to  determine  that  question,  and  since  for  another 
reason,  to  be  stated,  there  must  be  a  reversal,  it  is  perhaps 
better  to  leave  that  question  open  until  evidence  be  taken  in  a 
trial  de  novo.  There  must  be  a  reversal  because  there  were 
other  counts  known  as  the  common  money  counts  in  indebit- 
atus assumpsit,  annexed  to  the  special  count  we  have  been 
considering,  one  or  more  of  which  would  plainly  have  been 
sufficient  to  warrant  the  receiving  of  proofs  thereunder  of 
any  liquidated  demand  of  the  nature  set  forth  in  such  counts. 

While  some  doubt  was  expressed  in  Vanderveer  v.  Mc- 
Mackin,  1  Halst.  213,  whether  the  ordinary  common  counts 
would  be  good  as  a  state  of  demand  in  the  court  for  the  trial 
of  small  causes,  it  was  there  held  that  a  count  for  money  paid 
to  and  for  the  use  of  defendant  and  at  his  request  to  A.  B.  is 
good  in  a  justice's  court.  This  decision  is  in  accord  with  the 
established  rule  that  technical  accuracy  of  pleading  is  not 
required  in  a  justice's  court.  It  is  sufficient  if  the  demand 
contains  in  itself  a  legal  cause  of  action,  apprises  the  defend- 
ant of  the  complaint  against  him,  and  so  states  the  case 
that  it  may  afterwards  appear  what  was  decided.  Patten  v. 
Heustis,  supra.  The  common  counts  in  this  case  set  up, 
among  other  things,  that  plaintiff  was  indebted  to  defendant 
in  the  sum  of  $300  for  goods  sold  and  delivered  by  defendant 
to  plaintiff  at  his  request,  and  in  the  like  sum  for  money  lent 
by  defendant  to  plaintiff  at  his  request,  and  in  the  like  sum  for 
money  due  from  plaintiff  to  defendant  on  an  account  stated 
between  them.  We  think  these  were  sufficiently  definite,  under 
the  rule  stated,  to  constitute  a  lawful  set-off,  and  should  have 
been  so  treated  by  the  trial  judge.  We  think  the  point  was 
well  taken  in  the  trial  below  by  the  defendant  that,  so  far  as 
these  counts  were  concerned,  the  trial  judge  could  not,  with- 
out hearing  the  proof,  decide  whether  the  set-off  was  for  a 
liquidated  or  an  unliquidated  demand. 

It  was  urged  for  the  appellee  that  the  court's  action  should 
be  sustained  on  the  further  ground  that  the  set-off  was  not 
pleaded  and  does  not  have  the  affidavit  of  merits  attached,  as 
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required  in  the  higher  courts  under  the  Practice  act.  This  is 
urged  because  of  the  sixtieth  section  of  the  District  Court  act, 
which  provides  that  the  practice  of  the  Circuit  Courts,  in  so 
far  as  applicable,  shall  apply  to  District  Courts.  It  is  only 
necessary  to  say  that  plainly  the  section  in  question  does  not 
have  the  effect  of  extending  the  statutory  rules  of  pleading 
which  apply  to  the  Circuit  Courts  to  the  District  Courts.  It 
does  not  purport  to  do  so.  The  result  is  that  the  action  of 
the  trial  judge  in  dismissing  the  set-ofiE  was,  under  the  cir- 
cumstances, erroneous,  and  that,  for  this  error,  the  judgment 
below  must  be  reversed,  with  costs. 


IN  THE  MATTER  OF  THE  APPLICATION  OF  THE  LONG 
DOCK  COMPANY  AND  THE  ERIE  RAILROAD  COMPANY 
FOR  THE  DETERMINATION  OF  THE  CHARACTER  OF 
THEIR  PROPERTY  IN  JERSEY  CITY  ALLEGED  TO  BE 
USED  FOR  RAILROAD  PURPOSES,  ASSESSED  BY  THE 
STATE  BOARD  OF  ASSESSORS.  AND  ALSO  ASSESSED 
BY  THE  LOCAL  AUTHORITIES  OF  JERSEY  CITY. 

Submitted  July  5,  1907— Decided  November  26,  1907. 

In  a  proceeding  to  determine  the  character  of  lands  of  a  railroad  com- 
pany doubly  assessed,  located  within  a  city,  for  the  purposes  of 
taxation  pursuant  to  section  28  of  the  revised  act  for  the  taxation 
of  railroad  and  canal  property  (Pamph.  L.  1888,  p.  269;  Oen. 
8iat.,  p.  3324),  it  appearing  that  the  property  in  question  was  a 
ferry  building  and  ferry  slips  leading  from  the  terminal  station  of 
the  company,  located  at  tidewater  on  the  shore  of  a  navigable 
river,  in  connection  with  which  the  company  was  operating  a 
ferry  under  the  authority  of  sections  19  and  20  of  the  Railroad 
act  (Rev.,  Pamph.  L.  1903,  pp.  645,  656;  Gen.  Stat.,  p.  2647), 
it  was  held  that,  following  the  decision  of  the  court  In  re  the  appli- 
cation of  the  United  Railroad  and  Canal  Company,  decided  at 
November  Term,  1907,  and  for  the  reasons  stated  in  the  opinion 
in  that  case,  the  assessment  of  the  property  by  the  state  board  of 
assessors  as  property  used  for  railroad  purposes  must  be  sus- 
tained and  the  assessment  made  by  the  local  authorities  must  be 
set  aside. 
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On  rule  to  show  cause. 

Before  Justices  Hendricksox,  Pitney  and  Trexciiard. 

For  the  applicants,  Collins  &  Corhin. 

For  the  State  of  New  Jersey,  Robert  H,  McCarter,  attor- 
ney-general. 

For  the  mayor  and  aldermen  of  Jersey  City,  Robert  Carey, 
and  George  L.  Record. 

The  opinion  of  the  court  was  delivered  by 

IIexdrickson,  J.  This  is  an  application  by  the  Long 
Dock  Company  and  the  Erie  Railroad  Company,  lessee  of  the 
former,  for  a  summary  determination  of  the  character  of  cer- 
tain lands  of  the  applicants  located  in  Jersey  City,  for  the  pur- 
poses of  taxation,  pursuant  to  the  authority  of  section  28  of 
the  revised  act  for  the  taxation  of  railroad  and  canal  properly. 
Pamph.  L,  1888,  p.  269;   Gen.  Stat.,  p,  3324. 

This  dispute  arises  over  the  assessments  for  the  year  1905 
made  upon  the  companies'  passenger  terminal  and  ferry 
buildings  at  or  near  the  foot  of  Pavonia  avenue,  in  Jersey 
City.  This  property  was  assessed  by  the  state  board  of 
assessors  for  said  year  as  property  used  for  railroad  purpose?, 
part  of  it  being  a  portion  of  the  main  stem  of  the  Long  Dock 
Company,  one  hundred  feet  wide,  the  residue  and  greater  part 
being  so-called  second-class  property.  It  constitutes  a  tract 
having  an  area  of  four  and  twenty-five  hundredths  acres  Img 
betwfvn  the  exterior  line  for  piers  and  the  exterior  line  for 
solid  filling,  and  is  part  of  the  terminal  passenger  station  of 
the  Erie  railroad. 

Part  of  this  property  was  also  assessed  for  that  year  by  the 
local  assessors  of  Jersey  City  as  follows : 

"Erie  K.  R.  Block  17.  Lot  'Ferr>'.' 

Value  of  real  estate  Total  amount  taxe> 

$250,000.  $6,825." 
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Both  assessments  were  made  at  the  local  rate  of  $27.30  per 
$1,000. 

The  city  does  not  claim  to  cover  by  its  assessment  the  coh- 
ered platforms  under  which  alighting  passengers  proceed  to 
the  passenger  station,  which  includes  a  waiting-room,  ticket 
offices,  re^aurant,  &c.,  nor  the  passenger  station  itself,  a 
building  of  two  and  three  stories,  but  confines  it  to  a  building 
or  shed  of  one  story  only,  known  as  railroad  passenger  con- 
course, through  which  the  passengers  make  entrance  to  the 
ferry  boats  and  to  the  floating  bridges  leading  to  the  boats, 
the  contention  being  that  this  part  of  the  property  is  devoted 
to  the  ferry  business  alone,  and  is  not  a  railroad  use.  This 
court  has  decided  this  contention  against  the  city  in  the  case 
of  the  application  of  the  Ignited  New  Jersey  Railroad  and 
Canal  Company  for  a  summary  determination  as  to  the  char- 
acter, for  purposes  of  taxation,  of  its  terminal,  station  and 
buildings  at  the  foot  of  Exchange  place,  Jersey  City,  argued 
at  the  February  Term,  1907,  and  decided  at  the  present  No- 
vember Term.  The  circumstances  of  that  case  are  quite  simi- 
lar to  those  in  the  case  under  consideration.  A  majority  of 
the  justices  now  sitting  also  participated  in  the  decision  in 
that  case.  It  was  there  held,  among  other  things,  that  this 
principle  of  exemption  from  local  taxation  must  be  extended 
to  the  ferry-house,  or  such  parts  thereof  as  are  reasonably 
necessary  to  the  carrying  on  of  such  ferry  for  the  transporta- 
tion of  the  passengers  and  freight  of  the  applying  companies 
arriving  by  their  trains;  that  such  use  becomes  a  railroad 
purpose  under  the  Railroad  act.  Following  that  case,  we  have 
determined  this  contention  of  the  city  against  it  in  this  ca.-o, 
upon  the  grounds  stated  in  the  opinion  on  file  in  the  United 
New  Jersey  Railroad  and  Canal  Company  case,  svpra. 

But  it  is  further  contended  for  the  city  that  conceding  that, 
so  far  as  the  transportation  of  the  companies'  passengers  and 
freight  carried  by  their  trains  is  concerned,  the  use  would  Ik? 
a  railroad  use,  still  that  the  use  of  this  ferry  property,  in  con- 
nection with  the  local  business  from  Jersey  City  and  vicinity, 
is  not  a  railroad  use,  and  that  it  appearing  that  the  propor- 
tion of  the  use  for  these  different  purposes  is  ascertainable 
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from  the  proofs,  the  local  tax  should  be  sustained  in  propor- 
tion to  the  use  for  non-railroad  purposes.  Counsel  for  the 
city  have  found  no  authority  to  support  such  a  doctrine,  and 
we  know  of  none. 

Where  such  conditions  have  been  found  to  exist  it  has  been 
held  that  the  character  of  such  property  for  the  purposes  of 
taxation  will  ordinarily  depend  upon  its  main  or  principal 
use,  and  upon  that  principle  it  was  held  in  the  United  New 
Jersey  Railroad  and  Canal  Company  case,  supra,  that  a  por- 
tion of  the  building  used  for  ferry  purposes  was  subject  to 
local  taxation.  But  wo  do  not  find  that  such  an  exception 
applies  in  the  present  case.  It  is  entirely  clear  that  the  build- 
ings now  under  consideration  were  reasonably  necessary  to 
the  carrying  on  of  the  ferry  in  connection  with  the  through 
traffic  of  the  companies,  and  the  only  question  loft  is,  Was  its 
character  changed  by  its  diversion  to  other  than  railroad  pur- 
poses ?  The  only  evidence  as  to  the  amount  and  character  of 
the  ferry  business  was  that  produced  by  the  companies.  The 
evidence  tended  to  show  that  the  ferry  boats  are  run  to  meet 
the  trains  and  to  accommodate  railroad  passengers,  and  that 
during  the  month  of  May,  1905,  which  was  considered  a  fair 
average  month,  one  million  five  hundred  thousand  railroad 
passengers  and  two  hundred  and  ninety-five  thousand  local 
passengers  passed  through  the  ferries;  that  in  the  same 
month  seventy-two  thousand  trucks,  forty-two  thousand  of 
which  were  connected  with  the  railroad  business  and  thirty 
thousand  of  which  were  local  in  character,  passed  over  the 
ferries.  It  appeared  that  a  large  part  of  the  forty-two  thou- 
sand trucks  belonged  to  or  were  being  used  by  consignees  of 
milk  and  other  food-supplies  for  the  market,  and  oth?r 
freight,  who  received  the  shipments  at  the  baggage  depot  of 
the  companies  and  thereby  transported  them  to  New  York 
by  way  of  the  ferries.  It  was  therefore  contended  for  the  city 
that  the  trucks  so  used  must  be  classed  as  local  traffic  also. 
But  it  is  unnecessary  to  determine  that  question,  for,  conced- 
ing this  contention  to  be  correct,  we  think  the  evidence  fairly 
shows  that  the  main  or  principal  use  of  the  property  in  ques- 
tion was  in  connection  with  the  companies'  railroad  traffic 
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proper,  and  that  upon  the  principle  laid  down  in  the  opinion 
in  the  United  New  Jersey  Railroad  and  Canal  Company  case, 
supra,  it  must  be  classed  as  property  used  for  railroad  pur- 
poses. 

The  result  is  that  the  assessment  by  the  state  board  must 
stand  and  that  made  by  the  local  authorities  of  Jersey  City 
must  be  set  aside.  The  rule  may  be  so  entered,  but  without 
costs  to  either  party. 


IN   THE   MATTER   OF    THE   APPLICATION   OF   ALDEN   M, 
FREEMAN  FOR  A  MANDAMUS. 

Argued  November  6,  1907— Decided  December  11,  1907. 

1.  Where  a  citizen  and  taxpayer,  having  an  interest  only  as  one  of 
the  general  public,  asks  the  court,  in  the  exercise  of  its  sound 
discretion,  to  allow  a  writ  of  mandamut  to  compel  its  clerk  to 
permit  him  to  inspect  and  have  copies  of  certain  ei  parte  affi- 
davits filed  for  the  purpose  of  obtaining  a  rule  to  show  cause  why 
an  attorney  should  not  be  disbarred,  upon  the  ground  that  the 
applicant  desired  to  be  informed  as  to  the  fitness  of  the  attorney 
for  public  oflSce,  so  that  he  might  intelligently  advise  the  voters  of 
the  political  party  of  which  he  was  the  county  chairman  with 
regard  thereto,  he  ought  to  show  that  the  issuing  of  the  writ 
would  conduce  to  that  end,  and  that  he  himself  is  actuated  by 
proper  motives  in  making  the  application. 

2.  In  the  present  case,  it  appearing  by  the  affidavits  of  the  petitioner 
that  the  ea  parte  affidavits  in  question  were  filed  twenty-one  years 
before  the  application,  and  that  the  court  to  which  they  were 
presented  deemed  them  insufficient  to  authorize  a  rule  to  show 
cause  in  the  matter,  and  that  the  attorney  in  question  was  not  at 
any  time  called  upon  to  respond  to  the  same,  and  that  from  the 
circumstances  developed  by  the  application  no  good  was  or  is 
likely  to  be  accomplished  by  allowing  the  writ,  and  that  the  peti- 
tioner was  actuated  rather  by  the  zeal  of  the  partisan  than  by  a 
desire  solely  to  promote  the  public  weal,  the  application  was 
denied. 


On  application  for  mandamus. 

Before  Justices  Hendrickson,  Swayze  and  Trencttard. 
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For  the  applicant,  Harry  Campion. 

For  the  clerk  of  the  Supreme  Court,  Robert  H,  McCarter, 
attorney-general. 

The  opinion  of  the  court  was  delivered  by 

Hendricksox,  J.  This  is  an  application  for  a  mandamus 
to  compel  the  clerk  of  this  court  to  permit  an  inspection  of, 
and  to  make  copies  of,  certain  affidavits  filed  in  1886,  to  obtain 
a  rule  to  show  cause  why  an  attorney  should  not  be  disbarred. 

The  court  at  the  time  the  affidavits  were  filed  seems  to  have 
regarded  them  as  insufficient  to  call  for  any  action  by  the 
court.  At  any  rate  no  rule  to  show  cause  was  allowed  and 
nothing  further  was  done. 

The  reason  alleged  by  the  petitioner  for  making  his  present 
application  is  that  he  desired  to  be  informed  if  the  attorney  in 
question  was  a  fit  and  proper  person  to  be  elected  to  public 
office,  in  order  that  he  might  intelligently  advise  the  Independ- 
ent Citizens'  party  of  Essex  county,  of  which  he  was  the  county 
chairman. 

He  suggests  also  that  he  is  interested  as  a  taxpayer  in  having 
the  state  receive  the  fees  which  he  tendered  himself  ready  to 
pay  for  the  copies. 

Upon  the  presentation  of  the  petition  the  usual  course  was 
taken  of  allowing  a  rule  to  show  cause,  and  although  this  was 
made  returnable  at  the  earliest  subsequent  session  of  this  court, 
the  election  of  November  5th,  1007,  had  intervened.  The 
matter  was  nevertheless  brought  on  for  hearing  on  the  ej* 
parte  affidavits  of  the  petitioner,  without  objection  on  the  part 
of  the  atlomey-generalj  who  ap})eared  for  the  clerk. 

It  would  ordinarily  be  a  sufficient  answer  to  an  application 
for  a  mandamus  made  under  such  circumstances  to  say  that 
the  writ  would  be  nugatory  and  fail  to  accomplish  the  end 
desired  by  the  petitioner.  Goodman  v.  Freeholders  of  Sussex, 
37  Vroom  571.  Cases  in  other  jurisdictions  are  collected  in  26 
Cyc.  149.  But  inasmuch  as  the  petitioner  moved  promptly 
and  the  lapse  of  time  was  unavoidable,  owing  to  the  vacation 
of  the  court  and  the  fact  that  no  session  intervened  before  the 
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annual  election,  we  think  the  attorney-general  very  properly 
did  not  urge  this  objection. 

We  do  not  accede  to  the  view  that  the  affidavits  are  not  pub- 
lic records.  .  Although  no  pvoceedings  were  had  thereon,  they 
were  the  proper  foundation  for  an  application  to  the  court, 
are  found  among  its  files,  and  would  be  sufficient  to  serve  as 
the  basis  of  an  indictment  for  perjury  if  willfully  false.  We 
must  assume,  in  the  absence  of  evidence,  that  they  were  filed 
by  order  of  the  court  after  the  application  for  a  rule  upon  the 
attorney  had  been  denied,  in  order  that  proper  proceedings 
might  be  taken  against  the  affiants  if  the  affidavits  were  false. 
Such  papers  are  unlike  those  tliat  are  entirely  outside  of  any 
judicial  proceedings  and  only  casually  placed  among  the  files 
of  the  court. 

The  right  of  a  citizen  to  inspect  public  records,  in  the  ab- 
sence of  a  statute  authorizing  such  inspection,  has  been  the 
subject  of  at  least  two  decisions  by  this  court. 

In  Ferry  v.  Williams,  12  Vroom  332,  the  right  to  inspect 
recommendations  for  saloon  licenses  was  vindicated  after  a 
careful  analysis  of  the  authorities  upon  the  ground  that  any 
citizen  in  his  capacity  as  a  taxpayer  had  such  an  interest  in 
the  proper  observance  of  the  provisions  of  the  city  charter  for 
licensing  saloons,  that  he  might,  under  certain  circumstances, 
litigate  for  its  protection,  and  in  order  to  ascertain  whether 
those  circumstances  existed,  he  was  entitled,  when  actuated  by 
the  motives  shown  in  that  case,  to  the  inspection  sought. 

This  decision  limited  the  right  to  cases  where  the  inspection 
was  necessary  as  an  aid  in  litigation  which  the  petitioner  was 
entitled  to  maintain. 

The  right  under  the  English  practice  seems  to  have  been 
thus  limited,  but  we  have  extended  it  further.  In  Biggins  v. 
Lockwood,  45  Vroom  158,  it  was  held  by  this  court  that  a 
voter  was  entitled  to  a  wan  damns  to  secure  an  inspection  of 
registry  lists  for  an  election,  although  his  only  interest  was  as 
a  voter,  and  no  litigation  was  intended  to  which  the  inspection 
might  be  an  aid. 

Both  of  these  cases  recognized  the  necessity  that  the  motives 
of  the  petitioner  be  proper,  and  in  the  earlier  case  this  court 
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expressly  said  that  the  discretion  of  the  court  in  granting  writs 
of  mandamus  was  one  of  the  safeguards  to  protect  public 
oflBcers  against  too  numerous  and  unreasonable  attacks. 

Although  the  issue  of  the  extraordinary  writ  of  mundamus 
rests  in  the  sound  discretion  of  the  court,  yet  that  discretion 
is  exercised  according  to  well  settled  principles.  Clarice  v. 
Trenton,  20  Vroom  349,  355. 

When,  as  in  this  case,  the  only  right  of  the  petitioner  is  his 
interest  as  one  of  the  general  public  in  securing  the  nomination 
and  election  to  public  office  of  proper  men,  he  ought  to  show 
that  the  issue  of  the  writ  would  conduce  to  that  end  and  that 
he  himself  is  actuated  by  proper  motives.  The  courts  ought 
to  lend  their  aid  in  such  a  case,  but  they  ought  not  to  lend  it 
where  the  information  sought  cannot  be  helpful  for  the  osten- 
sible purpose  or  where  the  petitioner's  motive  is  partisan  hos- 
tility or  personal  ill  will.  In  this  case  the  petitioner  seeks  to 
secure  an  inspection  and  copies  of  ex  parte  affidavits  made 
twenty-one  years  ago,  which,  as  this  court  at  the  time  thought, 
failed  to  present  even  a  prima  facie  case  against  the  gentlemen 
assailed  thereby.  We  have  not  been  favored  with  a  statement 
of  the  charges  supposed  to  be  contained  in  the  affidavits,  nor 
have  we  examined  the  affidavits  themselves;  but  assuming 
everjrthing  that  the  petitioner  suggests,  we  fail  to  see  how 
charges,  made  so  long  ago,  and  of  so  little  importance  in  the 
view  of  the  court,  can  assist  any  voter  in  deciding  as  to  the 
fitness  for  public  office  twenty-one  years  thereafter,  of  a  gentle- 
man who  has  never  had  the  opportunity  to  meet  them,  and  as 
far  as  this  case  shows,  has  never  been  made  aware  even  of  their 
existence. 

To  allow  their  publication  after  so  long  a  time  might  work  a 
very  serious  injustice  without  any  counter-balancing  good. 

The  failure  of  the  court  to  act  originally  must  have  been 
due  either  to  the  insignificance  of  the  charges  themselves  or  to 
the  unsatisfactory  character  of  the  proof  in  support  of  them. 
They  must  have  been  of  little  consequence  when  it  was  not 
thought  worth  while  even  to  issue  a  rule  to  show  cause.  We 
think  the  petitioner  has  failed  to  show  that  any  good  was  or  is 
likely  to  be  accomplished  by  allowing  the  inspection  he  seeks. 
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The  alleged  interest  of  the  petitioner  in  the  increase  of  the 
staters  revenue  by  the  fees  he  tenders  himself  ready  to  pay  for 
the  copies  is  purely  pecuniary,  and  we  think  the  petitioner  is 
liardly  frank  in  this  respect,  since  the  fees  he  would  have  to 
pay  are  necessarily  many  times  greater  than  any  possible  share 
he  can  have  as  a  taxpayer  in  the  receipts  of  the  clerk's  oflBce. 

It  is  perhaps  too  much  to  say  that  the  application  is  not 
made  in  good  faith  for  the  public  ends  which  are  its  ostensible 
object.  But  the  petitioner  seems  to  have  been  informed  of  the 
charges  in  other  ways  and  could,  on  that  information,  have 
formed  his  opinion  as  to  the  merits  of  the  candidate,  and  could 
have  advised,  if  indeed  he  did  not  advise,  the  party  of  which 
lie  was  the  official  head;  and  the  pressing  of  the  application 
after  election  when  it  could  not  possibly  be  of  any  benefit  for 
the  purposes  set  forth  in  his  petition,  indicates  that  he  was 
actuated  rather  by  the  zeal  of  the  partisan  than  by  a  desire 
solely  for  the  public  weal. 

It  was  held  by  the  Supreme  Court  of  California,  in  a  case 
quite  similar,  that  such  charges  do  not  necessarily  become  a 
public  record  to  which  any  citizen  may  have  access  at  pleasure, 
and  that  a  mandamus  will  not  lie  to  compel  the  custodian  of  a 
public  record  to  allow  it  to  be  inspected  by  a  citizen  of  the 
state,  imless  the  applicant  has  a  beneficial  interest  in  the  ex- 
amination.   Colnon  V.  Orr,  71  Cal  43 ;   11  Pac.  C.  L.  J.  814. 

It  was  also  held  in  Thomas  v.  Hamilton,  101  Mich,  387; 
59  N,  W,  Rep.  658,  that  a  mandamus  will  not  lie  at  the  in- 
stance of  a  private  individual  to  compel  a  druggist  to  allow 
the  relator  to  examine  the  record  of  sales  of  liquor  which  the 
druggist  was  required  by  the  statute  to  keep,  the  same  to  be 
open  for  examination  to  all  persons  during  business  hours, 
unless  he  had  some  private  or  particular  interest  to  be  sub- 
served or  some  particular  right  \o  be  preserved  or  protected 
by  such  process  independent  of  that  which  he  holds  in  common 
with  the  public  at  large. 

The  result  is  that  the  application  must  be  denied,  with  costs. 
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IN  THE  MATTP:R  OF  THE  APPLICATION  OF  THE  UNITED 
NEW  JERSEY  RAILROAD  AND  CANAL  COMPANY  FOR 
A  SUMMARY  DETERMINATION  AS  TO  CERTAIN  LANDS 
IN  JERSEY  CITY,  WHICH  HAVE  BEEN  ASSESSED  BY 
THE  LOCAL  AUTHORITIES  OF  THE  TAXING  DISTRICT 
OF  JERSEY  CITY,  AND  ALSO  ASSESSED  BY  THE 
STATE  BOARD  OF  ASSESSORS,  AS  PROPERTY  USED 
FOR  RAILROAD  PURPOSES. 

Argued  February  20,  1907 — Decided  November  26,  1907. 

In  a  proceeding  to  determine  the  character  of  lands,  located  within  a 
city,  that  had  been  doubly  taxed  for  the  purposes  of  taxation, 
pursuant  to  section  28  of  the  revised  act  for  the  taxation  of  rail- 
road and  canal  property  {Pamph.  L.  1888,  p.  269;  Oen,  Stat,,  p. 
3324),  it  appearing  that  the  property  in  question  was  a  ferry- 
house,  being  part  of  a  railroad  terminal  located  at  tidewater  on 
the  shore  of  a  navigable  river,  in  connection  with  which  the  com- 
panies had  established  and  were  operating  a  ferry  under  the 
authority  of  sections  19  and  20  of  the  act  concerning  railroads 
{Rev,,  Pamph,  L.  1903,  pp,  643,  646:  den,  Stat.,  p,  2647).  it 
was  held — 

(1)  That  so  far  as  the  lands  and  buildings  in  question  are  inci- 
dent to  and  reasonably  necessary  or  convenient  for  the  purposes 
of  the  terminal,  and  not  actually  used  for  other  purposes,  they 
were  property  used  for  railroad  purposes,  and  only  taxable  by  Mie 
state  board. 

(2)  That  this  principle  of  exemption  from  local  taxation  must  bo 
extended  to  the  ferry-house,  or  such  parts  thereof  as  are  reason- 
ably necessary  to  the  carrying  on  of  such  ferry  for  the  transporta- 
tion of  the  passengers  and  freight  of  the  companies  arriving  by 
their  trains ;  that  such  use  becomes  a  railroad  purpose  under  the 
said  act. 

(3)  That  the  use  of  a  portion  of  the  second  floor  of  the  ferry- 
house,  adjoining  the  waiting-room,  for  the  purposes  of  dining- 
room  and  restaurant  did  not  subject  such  portion  to  local  taxa- 
tion, it  appearing  that  it  was  mainly  devoted  to  the  patronage  of 
travelers  upon  the  trains  and  the  companies'  employes,  not  moiv 
than  ten  per  cent,  of  the  patronage  coming  from  the  general 
public' 

(4)  That  so  much  of  the  lower  floor  of  the  ferry-house  as  was 
mainly  devoted  to  the  accommodation  of  local  passengers,  trucks 
and  vehicles  from  the  city  and  vicinity  entering  the  ferry-boats 
at  that  point  was  subject  to  local  taxation ;  that  as  to  such  part 
the  city  assessment  should  stand,  but  as  to  the  rest  of  the  build- 
ing should  be  abated  in  favor  of  the  assessment  of  the  state  board. 
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On  rule  to  show  cause. 

Before  Justices  Fort,  HEm)RiCKSON  and  Pitney. 

For  the  applicants,  James  5.  Vredenburgh, 

For  the  mayor  and  aldermen  of  Jersey  City,  Robert  Carey 
and  Oeorge  L.  Record, 

For  the  State  of  New  Jersey,  Robert  H.  McCarter,  attorney- 
general. 

The  opinion  of  the  court  was  delivered  by 

Hendrickson,  J.  This  is  an  application  by  the  United 
New  Jersey  Railroad  and  Canal  Company  for  a  summary 
determination  of  the  character  of  certain  lands  of  the  appli- 
cants located  within  the  city  of  Jersey  City  for  the  purposes 
of  taxation,  which  have  been  assessed  by  the  local  authorities 
of  the  city  and  also  assessed  by  the  state  board  of  assessors  as 
property  used  for  railroad  purposes,  pursuant  to  the  authority 
of  section  28  of  the  revised  act  for  the  taxation  of  railroad 
and  canal  property.  Pamph.  L.  1888,  p.  269;  Gen,  Stat.,  p. 
3324.  This  dispute  arises  over  the  assessments  for  the  year 
1905,  made  upon  the  companies'  passenger  terminal  and  ferry- 
house  at  the  foot  of  Exchange  place  in  Jersey  City,  which 
had  for  the  first  time  been  locally  assessed  since  the  appoint- 
ment of  the  state  board  in  1884,  who  thereafter  have  assessed 
it  as  property  used  for  railroad  purposes.  The  companies 
have  during  this  period  been  operating  this  ferry  for  the 
transportation  of  persons  and  property  across  the  Hudson 
river  in  connection  with  their  trains,  pursuant  to  the  authority 
of  the  nineteenth  section  of  the  act  concerning  railroads.  Eev, 
1903,  pp,  645,  656;  Gen.  Stat,,  p.  2647,  If  40.  This  sec- 
tion gives  to  a  railroad  company,  whose  terminus  may  be 
on  the  shore  of  any  river  or  navigable  water  of  this  state, 
authority  "to  establish  and  operate  ferries  for  the  transporta- 
tion of  persons  and  property  on  or  across  the  same,  subject 
to  the  rates  of  fare  and  tolls  provided  in  this  act  on  railroads," 
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&c.,  "and  to  buy  or  build  vessels  and  boats  and  do  all  things 
necessary  or  convenient  to  carry  on  such  ferry,  or  may  con- 
tract with  other  ferry  companies  for  the  transportation  of  the 
passengers  and  freight  of  such  railroad  company."  By  the 
next  section  they  are  empowered  "to  purchase  or  hire  boats, 
vessels  or  barges  and  any  wharves,  piers,  docks,  landings  and 
buildings  situated  at  or  near  any  terminus  of  its  road  capable 
of  being  of  use  in  the  transportation  of  freight  or  passengers," 
&c. 

The  whole  of  the  terminal  property  and  buildings,  includ- 
ing the  lands  in  front  of  it  under  water,  is  included  in  the 
assessment  of  the  state  board.  The  building  known  as  the 
ferry-house  is  a  two-story  frame  building  with  concrete  walls. 
The  upper  story  consists  of  a  lobby  which  runs  parallel  with 
the  river,  on  the  river  side  of  which  there  are  ferry-slips.  It 
is  separated  from  the  train-shed  by  an  iron  fence  with  gates 
through  which  train  passengers  may  pass  to  the  various  ferries. 
The  same  roof  that  covers  the  lobby  covers  also  the  general 
waiting-room,  the  restaurants,  toilet-rooms  and  barber  shop, 
all  on  the  same  level  with  the  lobby.  The  lower  floor  of  the 
ferry-house  beneath  the  lobby  is  used  principally  by  local  pas- 
sengers, wagons  and  trucks  to  the  lower  decks  of  the  ferry- 
boats. 

So  far  as  the  lands  and  buildings  in  question  are  incident  to 
and  reasonably  necessary  or  convenient  for  the  purposes  of  the 
terminal  of  the  companies'  railroad,  and  not  actually  used  for 
other  purposes,  it  is  property  used  for  railroad  purposes  within 
the  meaning  of  the  revised  act  for  the  taxation  of  railroad  and 
canal  property  {supra),  aod  is  only  taxable  by  the  state  board 
pursuant  to  that  act.  United  New  Jersey  Railroad  Co,  v. 
Jersey  City,  28  Vroom  563.  This  principle  was  recognized 
by  the  Court  of  Errors  and  Appeals  in  United  New  Jersey 
Railroad  Co,  v.  Jersey  City,  26  Id.  129.  This  much  seems  to 
be  conceded  by  coimsel  for  the  city  in  the  brief,  who  declare  the 
assessment  by  the  city  to  be  substantially  upon  that  portion 
of  the  terminal  station  which  is  used  for  ferry  purposes  and 
the  land  and  structures  which  they  allege  are  used  for  other 
than  railroad  purposes,  to  wit,  dining-room  and  restaurant, 


Digitized  by  VjOOQ IC 


NOVEMBER  TERM,  1907.  337 


46  Vroom.         In  re  United  N.  J.  Railroad  and  Canal  Co. 

barber  shop,  toilet-rooms,  &c.  We  think  the  principle  of  ex- 
emption from  local  taxation,  applied  as  above  to  the  buildings 
as  a  railroad  terminal,  must  be  extended  to  the  ferry-house  or 
such  parts  thereof  as  are  reasonably  necessary  to  carry  on 
such  ferry  for  the  transportation  of  the  passengers  and  freight 
of  the  companies  arriving  upon  their  trains.  Such  use  be- 
comes a  railroad  purpose  under  the  act  cited.  That  this  is 
the  proper  construction  of  the  act  may  be  inferred  from  the 
fact  that  it  was  passed  as  a  supplement  to  the  Railroad  act, 
and  its  provisions  were  made  "subject  to  the  rates  of  fare  and 
tolls  provided  in  this  act  on  railroads."  But  it  is  contended 
for  the  city  that  the  extensive  use  of  the  lower  floor  of  the 
ferry  building  for  local  passengers  and  trucks  from  Jersey 
City  and  elsewhere,  disconnected  with  the  railroad  traffic 
proper,  should  change  its  character  for  the  purpose  of  taxa- 
tion and  should  validate  the  city  assessment  thereon  or  a  pro- 
portionate part  thereof.  It  is  contended  on  the  part  of  the 
companies  that  this  ferry,  when  so  carried  on  by  a  railroad 
company,  is  part  of  the  railroad,  and  that  when  teams  and 
local  passengers  come  to  this  ferry  they  are  passengers  of  the 
railroad  and  their  transportation  is  a  use  of  the  property  for 
railroad  purposes.  But  we  are  unable  to  construe  this  legis- 
lation as  conferring  such  extensive  powers  upon  the  com- 
panies. We  think  they  are  limited  in  their  application  to 
passengers  and  property  coming  over  their  roads.  The  case 
shows  that  the  lower  floor  of  the  ferry  building  is  not  exclu- 
sively used  by  the  local  traffic,  but  that  all  baggage,  mail  and 
express  matter  going  over  the  railroad  to  and  from  New  York 
and  Brooklyn  use  solely  this  lower  floor.  But  it  is  contended 
for  the  city  that,  at  any  rate,  the  land  and  buildings  in  ques- 
tion, or  part  of  them,  is  devoted  to  this  large  local  ferry 
traflBc,  which  it  is  contended  is  not  a  railroad  use,  the  pro- 
portion of  which  to  that  of  the  railroad  traffic  proper  is  easily 
ascertainable  by  proof,  and  that  for  this  reason  the  court 
should  determine  the  property  to  be  assessable  both  locally 
and  by  the  state,  in  proportion  to  the  respective  uses  as  meas- 
ured by  the  money  receipts  therefrom.  It  is  further  con- 
tended that  an  ascertainable  proportion  of  the  receipts  of  the 
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business  of  the  dining-room  and  restaurant  on  the  second  floor 
of  the  structure  is  derived  from  perscflis  other  than  the  patrons 
of  the  railroad  coinpany.  The  only  evidence  upon  this  subject 
was  that  produced  by  the  companies,  in  the  person  of  the 
steward  of  the  restaurant,  who  had  been  acting  six  years  in 
that  capacity.  His  estimate  was  that  about  seventy  per  cent, 
of  those  who  used  the  restaurant  are  railroad  passengers,  and 
of  the  remaining  thirty  per  cent,  twenty  per  cent,  are  railroad 
employes.  The  restaurant  opens  from  the  waiting-room  and 
was  operated  by  the  companies.  We  are  asked  to  apply  the 
same  principle  to  this  part  of  the  business.  But  so  far  as  the 
dining-room  and  restaurant  are  concerned,  we  think  they,  like 
the  waiting-rooms,  toilet-rooms  and  barber  «hop,  are  reason- 
ably necessary  to  the  comfort  and  safety  of  the  passengers 
upon  the  railroad  and  should  be  assessed  as  proper  appendages 
of  the  terminal  building.  The  decision  of  this  court  in  Cen- 
tral Railroad  v.  Bayonne,  43  Vroom  86,  sustains  this  view. 
It  was  there  held,  Mr.  Justice  Dixon  delivering  the  opinion, 
that  a  plot  occupied  exclusively  by  the  Pullman  Parlor  Car 
Company  for  storing  ice  and  other  articles  used  by  that  com- 
pany in  connection  with  its  cars  hauled  over  the  road  for  the 
tianportation  of  passengers  who  chose  to  ride  in  parlor  cars, 
the  laihoad  company  deriving  no  profit  from  the  use  of  the 
f)roperty  other  than  the  accommodation  afforded  to  its  pas- 
sengois,  was  uFcd  for  railroad  purposes.  And  we  think  the 
occasional  and  incidental  patronanre  of  the  eating  and  other 
accommodations  provided  for  tlie  tiavelers  upon  the  trains  by 
others  tlian  sucli  travelers  is  not  sufficient  to  subject  that  part 
of  the  property  to  local  taxation.  Sec  12  Am,  &  Eng,  Encijcl. 
L.  (2ded.)  322. 

UnrkT  a  statute  exempting  from  local  taxation  the  depot 
grounds  of  railroad  companies  anl  property  necessarily  used 
in  operating  the  road  it  was  held  by  the  Supreme  Court  of 
Wisconsin  that  it  was  not  required,  in  order  to  sustain  such 
exemption,  that  the  property  be  used  exclusively  for  railroad 
purposes,  but  that  it  was  sufficient  if  that  was  clearly  shown 
to  l)e  its  principal  use.  It  was  held  that  a  railroad  eating  and 
lodging-house  not  kept  open  as  a  general  hotel  for  the  wholn 
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public,  and  necessarily  maintained  by  the  company  for  the 
accommodation  of  its  passengers  and  employes,  from  whom 
the  house  derived  nine-tenths  of  its  business,  was  exempt 
from  local  taxation,  though  the  company's  tenant  (net 
charged  with  rent)  by  whom  it  was  conducted  took  the  profits 
thereof,  and  although  commercial  travelers  upon  the  road 
were  entertained  at  the  house  for  one  or  more  days  while 
transacting  their  business  in  that  vicinity.  Chicago,  Mil- 
waukee and  Saint  Paul  Railway  Co.  v.  Crawford  County 
Supervisors,  48  Wis,  666 ;  5  N.  W.  Rep,  3.  See,  also,  State 
V.  Beits,  4  Zab,  555,  559;  Lehigh  Valley  Railroad  Co,  v, 
Newark,  15  Vroom  323,  324. 

With  regard,  however,  to  so  much  of  the  lower  floor  of  the 
ferry-house  beneath  the  lobby,  which,  as  before  stated,  was 
mainly  devoted  to  the  accommodation  of  the  local  passengers, 
trucks  and  vehicles  from  Jersey  City  and  vicinity  in  reaching 
the  ferry  for  passage  and  incident  thereto,  this  we  think  is 
subject  to  local  taxation,  and  as  to  that  part  the  city  assess- 
ment should  stand  and  the  state  assessment  should  be  reduced 
accordingly.  The  remainder  of  the  building  and  lands  was 
properly  assessed  by  the  state  board,  and  as  to  that  part  the 
city  assessment  must  be  abated  or  reduced  so  as  to  leave  it 
untaxed  by  local  authority. 

In  applying  exemptions  from  taxation  to  a  building  or 
other  property,  where  a  part  only  was  used  for  the  favored 
purposes,  the  courts  have,  in  frequent  instances,  allowed  the 
exemption  as  to  such  part,  but  held  the  rest  of  the  property 
taxable.  12  Am,  &  Eng.  Encycl.  L,  {2d  ed,)  323.  Such 
course  was  taken  by  this  court  in  the  following  cases :  State 
V.  City  of  Elizabeth,  4  Dutcher  103;  State,  Camden  and 
Amboy  Railroad  and  Traction  Co,  v.  Woodruff,  7  Vroom  94. 

Upon  failure  to  adjust  the  assessments  between  the  re- 
spective boards  upon  the  lines  here  laid  down,  further  appli- 
cation may  be  made  to  the  court  if  necessary.  A  rule  may 
be  entered  in  accordance  with  the  views  herein  expressed,  but 
without  costs  to  either  party. 
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PAUL  R.  ALBANESIUS  ET  AL.  v.  PEERLESS  RUBBER  MANU- 
FACTURING COMPANY. 

Argued  June  11,  1907— Decided  November  11.  1907. 

1.  Where  the  true  location  of  premises  is  doubtful,  a  practical  loca- 
tion by  consent  of  the  parties  will  aid  in  the  construction  of  the 
deed,  and  in  some  instances  be  conclusive  as  to  the  boundaries 
thus  fixed,  although  the  acquiescence  be  for  a  period  less  than 
twenty  years. 

2.  The  evidence  of  practical  location  in  this  case  between  the  parties 
or  their  predecessors  in  title  was  such  that,  taken  in  connection 
with  the  other  evidence,  it  was  held  that  the  verdict  for  the 
plaintiffs  must  be  set  aside  as  being  contrary  to  the  clear  weight 
of  the  evidence,  and  a  new  trial  granted. 


On  rule  to  show  cause. 

Before  Justices  Hkndbtckson,  Pitney  and  Tbenchard. 

For  the  rule,  John  Orijjin. 

Contra,  Randolph  Perkins. 

The  opinion  of  the  court  was  delivered  by 

Hendrickson,  J.  This  was  an  action  of  ejectment  brought 
by  plaintiffs  to  recover  of  defendant,  an  adjoining  owner,  the 
possession  of  a  gore  of  land,  triangular  in  shape,  having  a 
width  of  one  foot  and  two  inches  at  the  base,  the  side  lines 
forming  an  angle  fifty-four  feet  from  the  base,  over  which, 
as  plaintiifs  contend,  the  defendant's  brick  factory  building 
projects  on  its  easterly  side.  The  defendant  denies  the  alleged 
trespass.  The  case  was  tried  at  the  Hudson  Circuit  and  re- 
sulted in  a  verdict  for  the  plaintiffs.  The  trial  judge,  to  whom 
the  case  had  been  referred  upon  the  application  of  the  defend- 
ant, allowed  a  rule  to  show  cause  to  be  entered  why  the  verdict 
should  not  be  set  aside  and  a  new  trial  granted.  The  reasons 
upon  which  the  defendant  has  relied  in  the  argument  are  that 
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the  verdict  is  against  the  clear  weight  of  the  evidence ;  that  the 
denial  of  a  motion  to  nonsuit  and  to  direct  a  verdict  for  the 
defendant  was  error.  Under  the  reason  first  assigned  we  have 
carefully  examined  the  evidence  returned  on  both  sides  with 
the  exhibits  and  will  briefly  state  our  conclusions  upon  this 
point.  The  case  shows  that  the  parties  derive  title  from  a 
common  source  and  that  the  only  question  in  the  case  is  as  to 
the  true  location  of  the  boundary  between  them.  The  premises 
are  situate  in  the  township  of  North  Bergen,  county  of  Hud- 
son. The  lots  in  question  are  situate  in  a  block  of  land  located 
upon  a  map  referred  to  in  the  title  deeds  of  both  sides  as  "Map 
of  Glahnville,"  &c.,  filed  in  the  clerk's  (now  register's)  ofifice 
of  said  county  on  July  11th,  1854.  Glahnville  was  a  section 
of  New  Durham,  taking  its  name  from  that  of  one  of  the 
owners  who  laid  it  out  in  lots.  The  block  in  which  the  lots  in 
question  are  located  is  bounded,  according  to  the  map,  on  the 
north  by  Fisher  avenue,  east  by  Fourth  street  and  west  by 
Fifth  street.  The  lots  in  question  face  on  Fisher  avenue,  at 
the  southeast  comer  of  Fisher  avenue  and  Fifth  street,  the 
defendant  having  the  comer  lot,  twenty-five  feet  front,  and  the 
plaintiffs  the  next  adjoining  lot  on  the  east  with  frontage  of 
fifty  feet.  The  lots  have  a  depth  of  one  hundred  feet.  The 
description  in  defendant's  title  deeds  calls  for,  "Beginning  at 
the  southeasterly  comer  of  said  streets,  running  thence  south- 
erly, along  the  easterly  side  of  Fifth  street,  one  hundred  feet," 
&c.  The  description  in  plaintiffs'  deeds  calls  for,  "Beginning 
at  a  point  in  the  southerly  line  of  Fisher  avenue,  distant 
twenty-five  feet  easterly  from  the  southeasterly  comer  of  said 
Fisher  avenue  and  Fifth  street,  as  shown  on  said  map,"  &c. 
The  descriptions  make  no  call  for  the  adjoining  lot,  but  the 
block  is  shown  to  be  two  hundred  feet  in  length,  and  by  scaling 
according  to  the  scale  of  the  map,  as  ascertained  by  the  sur- 
veyors from  experiment,  the  width  of  Fifth  street  was  about 
thirty-three  feet,  and  of  Fourth  street  thirty-eight  feet.  The 
streets  seem  to  have  been  unimproved  at  the  time  of  the  sur- 
vey and  filing  of  the  map  and  are  not  laid  down  with  refer- 
ence to  fixed  monuments  and  the  courses  are  not  given. 
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The  plaintiflEs,  in  addition  to  the  offer  of  their  chain  of  title 
and  maps,  called  their  surveyor,  who  had  made  surveys  in  1892 
for  other  parties  in  that  vicinity,  and  who  in  doing  so  noted 
the  location  of  the  fences  on  both  sides  of  Fifth  street,  and 
produced  his  notes  at  the  trial.  Later,  in  1906,  the  witness 
had  made  a  survey  for  the  plaintiffs,  after  defendant's  building 
had  been  erected,  and  again  noted  the  location  of  the  fence 
on  the  easterly  side  of  Fifth  street,  north  of  Fisher  avenue, 
and  testified  that  using  his  former  notes  and  extending  the 
line  of  fence  on  the  easterly  side  of  Fifth  street,  north  of 
Fisher  avenue,  across  Fisher  avenue  to  the  south  of  it,  it 
struck  the  same  line  on  which  he  had  found  the  fence  on  the 
easterly  side  of  Fifth  street,  adjacent  to  the  lots  in  question  in 
1892.  The  testimony  tended  to  prove  that  taking  the  location 
of  this  fence  as  on  the  easterly  line  of  Fifth  street,  the  defend- 
ant's building  was  over  the  plaintiffs'  westerly  line  to  the  ex- 
tent above  defined. 

The  defendant  in  reply  called  two  or  more  reputable  sur- 
veyors, one  of  whom  had  occasion  to  make  8urve3rs  in  the  vicin- 
ity and  to  locate  the  fence  on  both  sides  of  Fourth  avenue  as 
early  as  1890,  and  who  had  lately  surveyed  and  measured  the 
block  and  the  lots  in  question,  who  testified  that  the  easterly 
side  of  defendant's  building  was  within  the  easterly  line  of  its 
lot.  In  addition  the  defendant  called  a  number  of  witnesses, 
who  testified  that  they  had  been  familiar  with  these  lots  and 
the  persons  occupying  them  for  more  than  twenty  years  before 
the  plaintiffs  had  acquired  their  lot,  the  date  of  which  was 
July,  1905,  and  that  during  the  ownership  and  occupancy  of 
these  lots  and  the  houses  thereon  by  the  predecessors  in  title 
of  both  of  the  parties  to  the  suit,  they  noticed  that  a  fence 
existed  and  was  kept  up  between  the  respective  lots  running 
from  Fisher  avenue  back  to  the  southerly  line  of  the  same. 
This  was  some  evidence  of  practical  location  of  the  line  now  in 
dispute  and  of  acquiescence  therein  by  such  owners.  The  value 
of  such  evidence  xmder  the  circumstances  was  recognized  in 
the  case  of  Spoitiswood  v.  Morris  and  Essex  Railroad  Co.,  32 
Vroom  322  (at  p.  339),  by  Mr.  Justice  Depue,  afterwards 
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Chief  Justice,  who,  in  delivering  the  opinion,  said :  ^The  gen- 
eral doctrine  of  the  law  is  that  where  the  true  location  of 
premises  conveyed  by  a  deed  is  doubtful,  a  practical  location 
by  consent  of  the  parties  will  aid  in  the  construction  of  the 
deed,  and  in  some  instances  be  conclusive  as  to  the  boundaries 
thus  fixed,  although  the  acquiescence  be  for  a  period  less  than 
twenty  years."  See  also  Jackson  v.  Perrine,  6  Id.  137 ;  Bald- 
win V.  Shannon,  14  Id.  596;  Den  v.  Van  Houten,  2  Zab.  61. 
There  was  no  attempt  made,  apparently,  by  the  plaintiffs  to 
contradict  the  evidence  of  practical  location  above  alluded  to. 

It  was  also  in  proof  that  before  the  defendant  erected  the 
building  upon  its  lot,  the  surveyor  of  the  defendant  in  1905 
located  the  easterly  line  of  defendant's  lot  by  marks  on  the 
curb  in  front  and  on  a  building  in  the  rear,  and  that  after  the 
factory  building  was  erected  on  the  corner  he  again  examined 
these  marks  and  found  that  the  easterly  wall  was  three-quarters 
of  an  inch  west  of  the  line  so  marked  out.  It  was  also  proven 
by  the  mason  who  excavated  for  the  wall  that  the  wall  was 
placed  upon  the  line  of  the  old  fence,  which  was  then  taken 
down. 

As  to  whether  the  evidence  of  practical  location  and  acqui- 
escence in  this  case  is  sufficient  to  work  an  estoppel  as  against 
the  plaintiffs  we  need  not  discuss,  because  the  question  is  not 
before  us.  We  think,  however,  that  treating  this  evidence  as 
only  bearing  upon  the  question  of  the  true  location  of  the  line 
in  controversy,  in  connection  with  the  other  proofs,  the  verdict 
of  the  jury  is  against  the  clear  weight  of  the  evidence.  Hav- 
ing reached  this  conclusion  upon  the  defendant's  first  ground 
of  contention,  we  need  not  discuss  the  other  grounds  for  re- 
versal. The  result  is  that  the  verdict  will  be  set  aside  and  a 
venire  de  novo  issued. 
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LOUIS  LEVIN,  APPELLANT,  v.  JOHN  T.  COSGROVE  AND 
BROTHERHOOD  OF  PAINTERS,  DECORATORS  AND 
PAPERHANGERS  OF  AMERICA,  No.  59,  APPELLEES. 

Submitted  July  5,  1907— Decided  November  11,  1907. 

1.  The  constitution  of  the  Brotherhood  of  Painters  providing  that 
the  initiation  fee  paid  by  an  applicant  for  memberehip  must 
accompany  the  application  and  be  returned  in  case  the  applicant 
is  rejected,  with  a  proviso  that  if  the  fee  is  paid  in  installments 
while  the  applicant  is  "working  at  the  trade  and  receiving  the 
protection  of  the  brotherhood"  such  payments  shall  be  forfeited 
to  the  brotherhood  if  the  applicant  has  made  any  false  statements 
or  is  unable  to  qualify  as  a  member,  and  there  being  evidence 
tending  to  show  a  custom  of  the  brotherhood  not  to  permit  its 
members  to  work  with  men  who  were  not  members — Held^  that 
evidence  that  an  applicant,  pending  his  application,  worked  at  the 
trade  together  with  members  of  the  brotherhood  did  not  show  that 
plaintiff  was  "receiving  the  protection  of  the  brotherhood"  within 
the  meaning  of  the  constitution. 

2.  Plaintiff's  right  to  seek  and  gain  employment  in  his  lawful  occu- 
pation was  a  right  secured  to  him  by  the  constitution  of  thi;j 
state.  The  fact  that  the  brotherhood,  having  no  right  to  interfere 
with  him,  did  not  interfere  cannot  be  construed  as  "protection" 
extended  by  the  brotherhood  to  him,  nor  was  it  in  a  legal  sense  a 
benefit  to  him. 

3.  An  applicant  for  membership  in  a  trade  union  stated  in  his  appli- 
cation that  he  was  able  to  command  the  average  wages  in  his 
locality.  Held,  not  to  amount  to  a  representation  with  respect  *:o 
an  existing  state  of  facts,  except  that  it  was  equivalent  to  an 
assertion  that  he  believed  himself  able  to  command  the  average 
wages,  and  that  in  order  to  forfeit  money  paid  by  the  applicant 
on  the  ground  of  the  falsity  of  this  statement  it  was  necessary  to 
show  that  he  did  not  reasonably  believe  that  he  was  able  to  com- 
mand the  average  wages. 


On  appeal  from  Elizalx^th  District  Court. 

Before  Justices  Hexdrickson,  Pitney  and  Trenchard. 

For  the  appellant,  John  J,  Stamler, 

For  the  appellees,  Timothy  M,  Kelly, 
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The  opinion  of  the  court  was  delivered  by 

Pitney,  J.  Plaintiff  sued  to  recover  $25,  which  was  paid 
by  him  through  the  defendant  Cosgrove  to  the  defendant  the 
local  union  of  the  Brotherhood  of  Painters,  &c.,  of  the  city 
of  Elizabeth,  by  way  of  initiation  fee  upon  the  plaintiff  apply- 
ing to  become  a  member  of  the  union.  The  District  Court 
judge  rendered  judgment  in  favor  of  the  defendants. 

Plaintiff's  application  was  in  writing,  under  date  June 
29th,  1906,  and  contained  what  we  construe  as  a  submission 
to  the  constitution  of  the  brotherhood  and  any  and  all  sec- 
tions thereof  relating  to  the  admission  of  members.  It  also 
contained  an  agreement  on  his  part  "that  if  any  of  the  an- 
swers or  information  given  by  me  in  response  to  the  questions 
in  this  application  are  false,  or  upon  my  failure  to  present 
myself  for  initiation  in  accordance  with  the  provisions  of  said 
constitution,  amendments  and  by-laws,  the  Brotherhood  of 
Painters,  Decorators  and  Paperhangers  of  America  may,  at 
its  option,  forfeit  any  and  all  sums  of  money  by  me  paid  in 
pursuance  thereof  The  application  mentioned  $25  as  the 
amount  of  the  initiation  fee,  and  expressed  that  the  applica- 
tion was  made  "with  accompanying  fee.''  It  appears,  how- 
ever, that  this  fee  was  paid  by  plaintiff  in  installments  on 
July  10th,  July  17th,  August  28th  and  September  11th,  fol- 
lowing the  date  of  the  application. 

Between  the  date  of  the  application  and  September  25th 
plaintiff  was  examined  by  a  committee  of  the  local  union, 
who,  on  the  latter  date,  recommended  that  he  be  rejected,  and 
this  course  was  adopted  by  the  union. 

The  only  qualifications  for  membership  in  the  brotherhood 
are  those  found  in  sections  1,  19,  20  and  23  of  the  constitu- 
tion, which  are  in  evidence,  and  section  20  is  qualified  by  the 
provisions  of  section  28,  which  is  not  in  evidence. 

Section  1  declares  that  the  brotherhood  shall  have  jurisdic- 
tion over  all  painters  and  persons  engaged  in  the  occupation 
of  applying  or  removing  paints,  fe. 

Section  19  provides  that  any  person  desiring  to  become  a 
member  must  fill  out  and  sign  an  application,  and  that  "the 
initiation  fee,  or  such  part  thereof  as  may  be  required  by  the 
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local  union,  must  accompany  the  application,  and  be  returned 
in  case  the  applicant  is  rejected ;  provided,  however,  that  if 
the  initiation  fee  is  paid  in  installments  while  the  applicant 
is  working  at  the  trade  and  receiving  the  protection  of  the 
brotherhood,  such  payments  shall  be  forfeited  to  the  brother- 
hood if  the  applicant  has  made  any  false  statements,  or  is 
unable  to  qualify  as  a  member." 

Section  20  provides  as  follows:  "Any  person  to  be  ad- 
mitted to  membership  in  this  brotherhood  must  follow  one  of 
the  branches  of  our  trade  as  enumerated  in  this  constitution, 
and  (except  as  provided  in  section  28)  be  competent  to  com- 
mand the  minimum  wages  established  by  the  local  union  or 
district  council  of  the  district  in  which  he  applies  for  mem- 
bership/' 

Section  23  provides  that  each  candidate  must  be  inter- 
viewed by  a  committee  of  three,  who  shall  examine  into  his 
character,  experience,  competency,  health  and  other  qualifica- 
tions for  membership. 

The  case  shows  that  plaintiff  paid  the  $25  to  the  local 
union  in  consideration  of  his  proposed  admission  to  member- 
ship and  in  view  of  the  provisions  of  the  constitution  relating 
thereto.  Having  been  denied  admission,  he  is  entitled  to  re- 
cover the  money  either  upon  an  implied  assumpsit,  as  for  fail- 
ure of  consideration,  or  upon  the  express  contract  contained 
in  pection  19  of  the  constitution,  unless  his  right  thereto  is 
forfeited  under  the  terms  of  section  19  or  of  his  written 
application. 

Evidence  was  admitted  for  the  defendants,  over  objection 
by  the  plaintiff,  that,  if  admissible,  tends  legitimately  to  show 
that  upon  being  examined  by  the  committee  the  plaintiff  did 
not  display  sufficient  skill  in  his  trade  to  make  him,  in  their 
opinion,  a  desirable  member  of  the  brotherhood,  and  that  the 
committee  recommended  his  rejection  because  they  thought 
he  did  not  know  enough  about  painting  to  belong  to  the 
union,  and  could  not  command  the  prevailing  minimum 
wages  demanded  by  union  men.  But  in  order  to  justify  the 
union  in  retaining  the  money  he  had  paid,  it  was  necessary  to 
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show  something  more  than  that  his  application  for  member- 
ship was  rejected  on  reasonable  grounds. 

By  the  terms  of  section  19  of  the  constitution  the  initiation 
fee  was  to  be  returned  in  case  of  his  rejection,  with  this  pro- 
viso, that  if  the  fee  were  paid  in  installments  (as  it  was),  and 
if  it  were  paid  while  plaintiff  was  working  at  the  trade  and 
receiving  the  protection  of  the  brotherhood,  the  payments 
were  to  be  forfeited,  if  either  (a)  plaintiff  had  made  any 
false  statements,  ov  (h)  was  unable  to  qualify  as  a  member. 
The  "statements"  here  referred  to  are  clearly  those  that  are 
contained  in  the  application  for  membership  mentioned  in  th? 
earlier  part  of  the  same  section.  The  inability  to  qualify  as 
a  member  is  a  failure  to  measure  up  to  the  standard  of  mem- 
bership established  by  the  constitution. 

The  case  shows  that  while  the  plaintiff  was  making  pay- 
ments of  the  installments  of  initiation  fee  he  was  at  the  same 
time  working  at  his  trade  as  a  painter.  But  was  he  "receiv- 
ing the  protection  of  the  brotherhood"  within  the  meaning  of 
section  19  of  the  constitution?  There  is  nothing  to  show  that 
this  phrase  is  to  be  interpreted  in  any  derived  or  secondary 
sense,  or  in  any  other  than  its  ordinary  signification.  There 
was  evidence  tending  to  show  a  custom  of  the  brotherhood  not 
to  permit  its  members  to  work  with  men  who  were  not  mem- 
bers, and  there  was  evidence  that  while  plaintiff^s  application 
for  membership  was  pending  he  was  seen  working  with  mem- 
bers of  the  brotherhood.  It  is  argued  that  this  shows  that 
plaintiff  was  "receiving  the  protection  of  the  brotherhood." 
We  are  unable  to  accept  this  view.  Whatever  right  the 
brotherhood  may  have  had  to  exert  its  discipline  for  the  pur- 
pose of  preventing  its  members  from  working  with  non-union 
men  (nothing  of  the  sort  appears  in  those  portions  of  the 
constitution  that  were  introduced  in  evidence),  it  had  no 
right  to  prohibit  the  plaintiff,  or  any  other  non-union  man, 
from  working  for  any  employer  who  sought  his  services. 
Plaintiff's  right  to  seek  and  gain  employment  in  his  lawful 
occupation  was  a  right  secured  to  him  by  the  constitution  of 
this  state.  Brenna/n  v.  United  Hatters,  44  Vroom  729.  The 
brotherhood  had  no  right  to  interfere  with  him  in  his  em- 
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ploy  men  t  merely  because  he  was  not  a  member,  nor  for  any 
other  cause  that  appears,  and  the  fact  of  non-interference 
cannot  be  construed  as  *^protection"  extended  by  the  brother- 
hood to  him.    It  was  not,  in  a  legal  sense,  a  benefit  to  him. 

But  even  had  there  been  such  protection,  the  payments 
^vere  not  to  be  forfeited  to  the  brotherhood  unless  there  were 
either  (a)  false  statements  or  (6)  inability  to  qualify  as  a 
member. 

With  respect  to  false  statements,  the  application  for  mem- 
bership, as  well  as  section  19  of  the  constitution,  provides 
that  if  any  of  the  answers  or  information  given  in  response 
to  the  questions  in  the  application  are  false,  the  moneys  paid 
are  to  be  forfeited.  It  is  not  suggested  that  there  was  any 
falsity,  unless  it  be  in  the  following  question  and  answer  con- 
tained in  the  application,  viz. : 

"Q,  Are  you  able  to  command  the  average  wages  in  this 
locality? 

"4.  Yes." 

This,  of  course,  refers  to  the  average  wages  of  painters  in 
the  locality  of  Elizabeth,  but  there  is  nothing  to  show  what 
such  average  wages  were,  nor  to  show  that  the  plaintiff  was 
unable  to  command  them.  There  is  evidence  from  which  the 
trial  judge  would  have  been  justified  in  finding  that  the 
plaintiff  was  not  a  skillful  mixer  of  paints,  but  whether  skill 
of  this  sort  is  necessary  to  command  the  average  wages  does 
not  appear.  There  is  no  sufiicient  proof,  therefore,  that 
plaintiff's  assertion  that  he  was  able  to  command  the  average 
wages  was  unfounded.  But,  again,  the  statement,  fairly  con- 
strued, does  not  amount  to  a  representation  with  respect  to 
an  existing  state  of  facts,  except  that  it  is  equivalent  to  an 
assertion  that  he  believed  himself  able  to  command  the  aver- 
age wages.  In  order  to  forfeit  his  money  because  of  this 
representation  it  was,  we  think,  necessary  to  show  that 
plaintiff  did  not  reasonably  believe  that  he  was  able  to  com- 
mand the  average  wages.    Of  this  there  was  no  proof. 

There  remains  (upon  the  theory  that  plaintiff  was  "receiv- 
ing the  protection  of  the  brotherhood''  while  working  at  the 
trade  pending  his  application)  the  question  whether  he  was 
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"unable  to  qualify  as  a  member^'  within  the  meaning  of  seo- 
tion  19  of  the  constitution.  The  qualifications  for  member- 
ship referred  to  are  in  section  20.  Since  it  is  clear  that  he 
was  a  painter,  and  therefore  followed  one  of  the  branches  of 
the  trade  as  enumerated  in  the  constitution,  the  only  remain- 
ing qualification  is  that  he  must  be  competent  to  command 
the  minimum  wages  established  by  the  local  union  or  district 
council.  This,  however,  is  subject  to  an  exception,  as  pro- 
vided in  section  28,  and  there  is  nothing  to  show  what  this 
exception  is,  section  28  not  being  in  evidence.  Moreover, 
there  is  no  evidence  to  show  what  were  the  minimum  wages 
established  by  the  local  union  or  district  council,  nor  whether 
the  plaintiff  was  competent  to  command  them. 

It  is  clear,  therefore,  that  upon  the  proof  presented  the 
plaintiff  was  entitled  to  recover  from  the  local  union  the 
money  in  question,  and  the  trial  judge  erred  in  holding  other- 
wise. Whether  the  evidence  showed  any  ground  of  recovery 
against  Cosgrove  is  a  question  not  discussed  and  not  now 
decided. 

The  judgment  should  be  reversed  and  a  new  trial  awarded, 
costs  to  abide  the  event  of  the  suit. 


NORTH    JERSEY    STREET    RAILWAY    COMPANY,    PROSE- 
CUTOR, V.  MAYOR  AND  ALDERMEN  OF  JERSEY  CITY. 

Argued  June  10,  1907 — Decided  November  11,  1907. 

1.  Where  the  subject-matter  of  an  ordinance  is  within  the  police 
power  of  a  municipality,  and  the  ordinance  is  adopted  by  the 
proper  legislative  body  in  the  municipality,  the  presumption  is 
(until  the  contrary  be  shown)  that  the  ordinance  is  reasonable. 

2.  The  question  of  the  reasonableness  of  an  ordinance  is  a  question 
of  fact,  and  the  burden  of  proof  is  upon  those  who  attack  it. 

3.  The  court  will  not  interfere  unless  it  is  clearly  shown  that  the 
ordinance,  either  upon  the  face  of  its  provisions  or  by  reason  of 
its  operation  in  the  circumstances  under  which  it  is  to  take  effect, 
is  unreasonable  or  oppressive. 
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If  an  ordinance  may  operate  reasonably  in  some  instances  or  cir> 
cumstauces  and  unreasonably  in  others,  it  is  not  wholly  void,  and 
should  not  be  set  aside  in  totOt  but  should  be  permitted  to  stand, 
to  the  end  that  it  may  be  enforced  except  in  particular  cases 
where  it  may  be  made  to  appear  that  the  circumstances  render 
the  operation  of  its  provisions  unreasonable  or  oppressive. 
The  ordinance  under  review  regulates  the  running  of  trolley  cars 
in  Jersey  City  from  the  terminals  at  the  Pennsylvania  and  Erie 
stations  during  the  evening  "rush"  hours.  The  ordinance  not 
appearing  to  be  at  all  unreasonable  in  its  application  to  the  Erie 
terminal,  and  not  under  all  circumstances  unreasonable  in  its 
application  to  the  Pennsylvania  terminal,  it  will  not  be  set  aside 
in  toto. 


On  certiorari. 

Before  Justices  Hendrickson,  Pitney  and  Trenohard. 

For  the  prosecutor,  Frank  Bergen  and  William  D.  Edwards, 

For  the  respondent,  J.  Merritt  Lane,  Oeorge  L.  Record  and 
Robert  Carey, 

The  opinion  of  the  court  was  delivered  by 

Pitney,  J.  This  writ  brings  under  review  an  ordinance 
adopted  by  the  board  of  street  and  water  commissioners  of 
Jersey  City  on  January  21st,  1907,  and  approved  by  the  mayor 
on  January  23d,  of  which  the  following  is  a  copy : 

"An  ordinance  regulating  the  running  of  trolley  cars. 

"The  mayor  and  aldermen  of  Jersey  City,  by  the  board  of 
street  and  water  commissioners  for  and  on  behalf  of  the 
municipality  of  said  city,  do  ordain  as  follows : 

"Section  1.  That  all  corporations  running  trolley  cars  in 
this  city  be  and  they  are  hereby  required,  between  the  hours 
of  half-past  five  and  seven  o'clock  in  the  evening,  to  run  from 
their  terminals  at  the  Pennsylvania  and  Erie  stations  a  suflS- 
cient  number  of  cars  to  provide  with  a  seat  every  passenger 
from  whom  a  fare  is  demanded. 

"Section  2.  That  such  companies  shall  nm  a  suflBcient 
number  of  cars  from  the  said  trolley  terminals  at  the  Penn- 
sylvania ferry  and  the  Erie  ferry  during  the  hours  of  five- 


Digitized  by  LjOOQ  IC 


iTOVEMBER  TEEM,  1907.  351 

46  Vroom.        North  Jersey  Street  Ry.  Co.  v.  Jersey  City. 

thirty  to  seven  p.  m.,  that  persons  desiring  transportation 
thereon  shall  not  be  kept  waiting  longer  than  five  minutes. 

"Section  3.  Any  violation  of  any  provision  of  this  ordinance 
shall  render  the  company  violating  the  same  liable  to  a  fine  or 
penalty  of  $50  for  each  offence." 

It  is  admitted  by  counsel  for  the  prosecutor  that  whatever 
power  is  possessed  by  the  city  to  pass  an  ordinance  of  this 
character  is  properly  to  be  exercised  by  the  board  of  street  and 
water  commissioners.  Nor  is  it  disputed  that  the  subject- 
matter  of  the  ordinance — the  regulation  of  street  railway 
companies  in  the  use  and  operation  of  their  public  vehicles  of 
conveyance,  with  due  regard  to  the  comfort,  safety  and  health 
of  the  passengers  transported,  and  to  the  convenience  of  pas- 
sengers desiring  transportation — is  fairly  within  the  police 
power  of  the  city. 

The  sole  contention  is  that  the  ordinance  is  unreasonable 
because  it  is  impossible  to  comply  with  it.  It  being  conceded 
that  its  subject-matter  is  within  the  police  power  of  the 
municipality,  and  that  the  board  of  street  and  water  commis- 
sioners is  the  proper  legislative  body  to  exercise  that  power, 
the  presumption  is  (until  the  contrary  be  shown)  that  the 
ordinance  is  reasonable.  The  question  of  reasonableness  is  a 
question  of  fact,  and  the  burden  of  proof  is  upon  those  who 
attack  the  ordinance  to  show  its  unreasonableness.  The  court 
will  not  interfere  unless  it  is  clearly  shown  that  the  ordinance, 
either  upon  the  face  of  its  provisions  or  by  reason  of  its  opera- 
tion in  the  circumstances  under  which  it  is  to  take  effect,  is 
unreasonable  or  oppressive.  Trenton  Horse  Railroad  Co.  v. 
Trenton,  24  Vroom  132,  140;  Traction  Company  v.  Eliza- 
beth, 29  Id.  619,  622;  IvtJis  v.  Trenton,  39  Id,  501,  505. 

Upon  the  face  of  the  present  ordinance  its  unreasonable- 
ness is  not  demonstrated,  nor  do  counsel  so  contend.  The 
contention  is  that  the  number  of  persons  desiring  to  take 
passage  upon  the  cars  of  the  prosecutor  at  the  Pennsylvania 
terminal  within  the  hours  mentioned  in  the  ordinance  (what 
are  known  as  the  "rush"  hours),  and  the  conditions  of  ordi- 
nary street  traffic  upon  the  streets  by  which  the  cars  approach 
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and  leave  the  tenninuB,  are  such  as  to  render  the  duty  'im- 
posed  upon  the  prosecutor  by  the  ordinance  impossible  of  per- 
formance. 

The  evidence  shows  that  the  present  prosecutor  and  the 
Jersey  City,  Hoboken  and  Pat-erson  Street  Railway  Company 
are  the  only  corporations  running  trolley  cars  in  Jersey  City 
from  the  terminals  at  the  Pennsylvania  and  Erie  railroad 
stations,  and  it  is  to  these  companies  alone  that  the  ordinance 
applies. 

It  is  to  be  observed  at  the  outset  that  no  attempt  has  been 
made  to  show  that  the  ordinance  is  impossible  of  observance 
at  the  Erie  terminal,  or  is  otherwise  unreasonable  so  far  as 
that  terminal  is  concerned.  To  this  extent,  therefore,  we  find 
the  ordinance  reasonable. 

Practically  the  entire  evidence  and  the  whole  stress  of  the 
prosecutor's  argument  are  directed  to  the  condition  of  affairs 
existing  at  the  terminus  of  the  street  car  lines  at  the  Penn- 
sylvania railroad  ferry. 

Nine  lines  of  street  cars  use  this  terminus,  and  for  their 
accommodation  there  are  seven  tracks  in  the  car  shed.  The 
cars  all  come  into  the  terminal  by  way  of  York  street,  and  on 
this  street  for  about  two  blocks  they  are  confined  to  a  single 
track.  They  all  leave  the  terminal  by  way  of  Exchange  place 
and  Montgomery  street,  and  here,  likewise,  for  about  two 
blocks,  are  confined  to  a  single  track.  The  headway  between 
cars  on  the  different  car  lines  during  the  rush  hours  varies 
between  two  and  twelve  minutes,  and  a  car  of  one  or  another 
of  the  various  lines  leaves  the  Pennsylvania  terminal  at  inter- 
vals approximating  forty  seconds  during  the  afternoon  rush 
hours. 

The  testimony  renders  it  clear  that  during  these  hours  a 
large  proportion  of  the  street  cars  leave  this  terminal  unduly 
crowded,  and  that  for  this  reason  a  considerable  number  of 
would-be  passengers  are  obliged  to  walk  instead  of  using  the 
cars. 

The  practical  difficulties,  from  the  standpoint  of  the  street 
railway  companies,  are  enhanced  by  the  circumstances  that 


Digitized  by  VjOOQ IC 


NOVEMBER  TERM,  1907.  353 

46  Vroom.         North  Jersey  Street  Ry.  Co.  v.  Jersey  City. 

the  incoming  cars  are  occasionally  detained  by  blockades  in 
the  street.  There  is  also  occasional  congestion  of  traflBc  along 
the  outgoing  track  on  Exchange  place  and  Montgomery  street, 
but  this  does  not  so  directly  tend  to  interfere  with  the  per- 
formance of  the  duty  imposed  by  the  ordinance,  since  that 
duty  relates  to  the  number  of  cars  that  are  to  be  started  from 
the  terminal. 

The  principal  difficulty  at  the  terminal  results  from  the 
large  number  of  ferry-boats  that  reach  Jersey  City  at  that 
point  from  New  York,  between  five-thirty  and  seven  p.  m., 
crowded  with  passengers,  who,  for  the  most  part,  desire  to 
make  their  way  homeward  by  the  trolley  cars.  The  boats 
arrive  somewhat  irregularly,  and  it  is  no  doubt  practically 
quite  difficult  to  handle  all  the  passengers  with  comfort  upon 
the  outgoing  cars.  Nevertheless,  the  resulting  situation  is 
such  as  to  render  it  proper  that  the  traction  companies  should 
be  required  to  do  all  that  reasonably  lies  within  their  power 
to  furnish  a  sufficient  number  of  cars  to  comfortably  accom- 
modate the  arriving  passengers  and  prevent  their  being  de- 
tained unduly  at  the  terminal. 

We  are  satisfied  from  the  evidence  that  the  prosecutor 
might,  with  proper  effort,  despatch  from  this  terminal  during 
the  rush  hours  in  question  a  considerably  greater  number 
of  cars  than  it  does  at  present.  How  many  more  could  be 
despatched  we  are  unable  from  the  evidence  to  determine,  nor 
can  it  be  determined  without  a  practical  test.  But  it  is  sig- 
nificant that  no  effort  has  as  yet  been  made  by  the  prosecutor 
to  comply  with  the  requirements  of  the  ordinance,  and  no 
practical  test  has  been  attempted. 

No  doubt,  under  any  schedule  or  system  of  running  the 
cars,  interruptions  may  occasionally  be  caused  by  extraordi- 
nary blockades  in  the  street,  or  by  other  circumstances  over 
which  the  traction  company  has  no  control.  The  ordinance, 
however,  should  be  given  a  reasonable  interpretation,  and  it  is, 
not  to  be  supposed  that  the  company  would  be  held  liable  for 
the  results  that  might  occasionally  be  produced  by  causes 
beyond  its  control. 

Vol.  xlvi.  23 
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Upon  the  whole,  we  cannot  say  that  the  requirements  of  the 
ordinance  with  respect  to  the  despatch  of  cars  from  the  Penn- 
sylvania terminal  are  either  impossible  of  performance  or  so 
difficult  of  performance  as  to  render  the  ordinance  oppressive. 
The  operation  of  the  ordinance  is  therefore  not  wholly  unrea- 
sonable. 

Exceptional  circumstances  that  may  render  its  performance 
impossible  in  particular  instances  may  be  availed  of  by  way 
of  defence,  if  action  is  brought  for  recovery  of  the  penalty 
that  the  ordinance  prescribes. 

If  an  ordinance  may  operate  reasonably  in  some  instances 
or  circumstances  and  unreasonably  in  others,  it  is  not  wholly 
void  and  should  not  be  set  aside  in  toto.  Pennsylvania  Rail- 
road Co.  V.  Jersey  City,  18  Vroom  286;  Nicoulin  v.  Lowery, 
20  Id.  391,  394;  Trenton  Horse  Railroad  Co.  v.  Trenton,  24 
Id.  132,  140;  Gaslight  Company  v.  Rahway,  29  Id.  510; 
Hamblett  v.  Asbury  Park,  32  Id.  502,  504;  Central  Railroad 
Co.  V.  Elizabeth,  41  Id.  578,  681. 

The  ordinance  before  us  not  appearing  to  be  at  all  unrea- 
sonable in  its  application  to  the  Erie  terminal,  and  not  under 
all  circumstances  unreasonable  in  its  application  to  the  Penn- 
sylvania terminal,  it  should  be  permitted  to  stand,  to  the  end 
that  it  may  be  enforced  except  in  particular  cases,  where  it 
may  be  made  to  appear  that  the  circumstances  render  the 
operation  of  its  provisions  unreasonable  or  oppressive. 

The  writ  of  certiorari  will  be  dismissed,  vrith  costs. 

A  like  result  is  reached  in  the  case  of  Jersey  City,  Hoboken 
and  Paterson  Street  Railway  Co.  v.  Jersey  City,  which  in- 
volves an  attack  upon  the  same  ordinance  based  upon  the  same 
grounds,  and  submitted  upon  the  same  evidence  and  argu- 
ments. 
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JOHN  M.  HUGHES  SONS  COMPANY,  APPELLEE,  v.  BERGEN 
AND  WESTSIDB  AUTOMOBILE  COMPANY,  APPELLANT. 

Argued  June  4,  1907— Decided  November  11,  1907. 

Upon  a  review  of  the  evidence  herein — Held,  that  the  trial  judge  was 
justified  in  finding  that  plaintifiTs  automobile  was  damaged 
through  the  negligence  of  one  Green,  an  employe  of  defendant, 
while  he  was  using  the  car  in  defendant's  business  and  acting 
within  the  scope  of  his  emplo3rment 


On  appeal  from  First  District  Court  of  Jersey  City. 
Before  Justices  Hendkickson,  Pitney  and  Trenohard. 
For  the  appellant,  Horace  L.  Allen, 
For  the  appellee,  J.  Merritt  Lane. 

The  opinion  of  the  court  was  delivered  by 

Pitney,  J.  Plaintiff  sued  to  recover  damages  for  that  the 
defendant,  while  through  its  agent  using  an  automobile  be- 
longing to  the  plaintiff,  negligently  caused  it  to  be  damaged 
and  broken.  The  action  was  tried  by  the  District  Court  judge 
without  a  jury,  and  he  rendered  a  judgment  in  favor  of  the 
plaintiff. 

Plaintiff  had  for  about  six  months  kept  the  automobile  in 
question  at  defendant's  garage  in  Jersey  City.  Defendant  con- 
ducted at  this  garage  its  business  of  dealing  in  and  repairing 
automobiles,  and  storing  and  caring  for  cars  of  its  customers. 
It  was  a  part  of  the  business  of  the  company  to  assist  its  cus- 
tomers when  their  machines  broke  down  upon  the  road.  For 
this  purpose  defendant  ordinarily  used  a  car  belonging  to  its 
president,  this  car  being  left  at  the  garage  subject  to  use  by 
the  manager  in  the  business  of  the  company.  Defendant's 
manager  was  one  Green,  who  had  charge  of  its  garage,  and 
who  carried  on  no  other  business. 
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In  December,  1906,  plaintifif  was  asked  over  the  tdephone 
by  Green  if  he  might  use  plaintiffs  car  to  keep  an  engagement 
outside  of  iN'ewark,  giving  as  his  reason  that  the  car  of  defend- 
ant company  was  out  of  commission.  Plaintiff  asked  him  if 
he  would  be  responsible  in  case  anything  happened  to  plaint- 
iff's car  while  he  was  using  it;  to  this  Green  replied  in  the 
affirmative,  and  thereupon  plaintiff  gave  his  consent. 

Green  had  agreed  with  a  Dr.  Cook,  one  of  defendant's  cus- 
tomers, who  kept  a  car  in  defendant's  garage,  and  who  pro- 
posed taking  his  car  from  Jersey  City  to  Trenton,  that  he, 
Green,  would  assist  him  in  his  run  to  Trenton  if  he  should 
have  trouble  on  the  road.  For  the  purpose  of  following  Cook 
on  the  road  to  Trenton,  Green,  after  receiving  permission,  took 
the  plaintiff's  car  and  drove  it  to  Trenton,  without  overtaking 
Cook,  whereupon,  finding  that  the  latter  had  reached  Trenton 
safely.  Green  returned  with  the  plaintiff's  car  in  the  evening 
to  the  defendant's  garage.  The  evidence  justified  the  conclu- 
sion that  plaintiff's  car  was  damaged  through  Green's  negli- 
gence on  this  journey. 

There  was  no  evidence  of  any  express  authority  given  by 
defendant  company  to  Green  to  borrow  an  automobUe  for  the 
use  of  tlie  company. 

We  think,  however,  that  tlie  trial  judge  was  justified  in  fijid- 
ing  that  since  Green  was  the  manager  of  defendant's  business, 
one  detail  of  which  was  to  assist  customers  when  their  ma- 
chines should  break  down  upon  the  road,  it  was  within  the 
scope  of  Green's  employment  to  follow  a  customer  upon  the 
road  in  order  to  be  near  at  hand  should  an  accident  occur  to 
the  customer's  car;  that  for  the  purpose  of  thus  attending 
customers  the  use  of  an  automobile  was  reasonably  necessary, 
and  that  Green  therefore  had  implied  authority  from  defend- 
ant to  hire  or  borrow  a  car  to  be  used  in  this  way  when  the 
president's  car  was  out  of  commission,  as  it  was  on  the  occa- 
sion in  question ;  that  Green  followed  Dr.  Cook  upon  the  road 
to  Trenton  in  order  to  be  at  hand  should  an  accident  occur  to 
the  car  of  Dr.  Cook ;  that  he  borrowed  plaintiff's  car  for  this 
use,  and  was  so  using  it  when  through  his  negligence  the  ma- 
chine became  injured;  and  that  in  thus  making  the  journey 
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to  Trenton  in  plaintifif's  car.  Green  was  engaged  in  doing  de- 
fendant's business,  and  was  acting  within  the  scope  of  his  em- 
ployment. 

The  judgment  under  review  should  therefore  be  affirmed, 
with  costs. 


THE   STATE,   DEFENDANT  IN  ERROR,  v.   WILLIAM   ZEIL- 
MAN, PLAINTIFF  IN  ERROR. 

Submitted  March  21,  1907— Decided  June  10,  1907. 

1.  Under  the  Criminal  Procedure  act  (Pamph.  L.  1898,  p.  914,  § 
135),  a  bill  of  exceptions  must  contain  so  much  of  the  evidence 
as  may  be  necessary  to  present  the  questions  of  law  upon  which 
exceptions  were  taken. 

2.  The  function  of  a  bill  of  exceptions  is  to  point  out  to  a  court  of 
review  an  alleged  erroneous  ruling  by  the  trial  judge,  adhered  to 
by  him  after  his  attention  was  called  to  the  matter  by  an  excep- 
tion taken  at  the  time. 

3.  The  bills  of  exceptions  in  the  present  case  held  insufficient  to 
show  what  legal  points  were  decided  by  the  trial  judge  adverse  to 
the  contention  of  the  plaintiff  in  error. 

4.  Upon  examining  the  unauthenticated  report  of  trial  printed  with 
the  bills  of  exceptions  herein,  for  the  purpose  of  determining 
whether  a  motion  to  dismiss  the  writ  of  error  ought  to  be  enter^ 
tained,  to  enable  plaintiff  in  error  to  apply  to  the  trial  court  to 
resettle  the  bills  of  exceptions — Heldt  that  the  case  shows  no  rea- 
sonable ground  for  exercising  the  discretion  of  the  court  to  permit 
a  dismissal  of  the  writ  of  error  for  this  purpose. 


On  error  to  Hudson  Quarter  Sessions. 

Before  Justices  Fort,  Hendriokson  and  Pitney. 

For  the  plaintiff  in  error,  Hudspeth  &  Carey. 

For  the  defendant  in  error,  William  H,  Speer^  prosecutor 
of  the  pleas. 
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The  opinion  of  the  court  was  delivered  by 

Pitney,  J.  The  defendant  (now  plaintiff  in  error)  was 
indicted  jointly  with  one  Charles  Kraemer  upon  two  counts, 
one  charging  a  rape  and  the  other  an  assault  and  battery 
upon  a  woman  named  A.  B.  Defendant  was  put  upon  trial 
alone,  was  convicted  of  assault  and  battery  only,  and  was 
sentenced  to  serve  a  term  in  the  state  prison  and  to  pay  a 
money  fine.  To  review  this  conviction  the  present  writ  of 
error  was  sued  out.  Reversal  is  prayed  because  of  alleged 
trial  errors  that  are  said  to  be  evidenced  by  bills  of  exceptions 
allowed  pursuant  to  section  135  of  the  Criminal  Procedure 
act  (Pamph.  L,  1898,  p,  914),  defendant  not  having  seen  fit 
to  avail  himself  of  the  more  extensive  mode  of  review  per- 
mitted by  section  136  of  the  same  act. 

In  the  printed  case  as  submitted  to  this  couri;  upon  the  argu- 
ment there  appears  what  may  be  assumed  to  be  a  stenographic 
report  of  the  proceedings  at  the  trial.  But  this  repori;  is  not 
authenticated  in  anywise  by  the  trial  judge  either  by  such  a 
ceri;ificate  as  is  usual  where  the  practice  under  section  136  is 
resorted  to,  or  by  any  reference  contained  in  any  of  the  bills  of 
exceptions. 

The  bills  of  exceptions  themselves  are  unusual  in  form,  if 
not  unprecedented,  and  so  far  as  we  are  able  to  discover  they 
do  not  in  any  instance  disclose  what  question  of  law  was  pre- 
sented to  the  trial  judge,  and  by  him  decided,  upon  which  ex- 
ception was  taken. 

Section  135  of  the  Criminal  Procedure  act  reads  as  follows: 
"If,  on  the  trial  of  any  indictment,  any  exception  shall  be 
taken  to  any  decision  of  the  court  during  the  trial  to  the  preju- 
dice or  injury  of  any  defendant,  it  shall  be  the  duty  of  the 
judge  to  settle  a  bill  of  such  exceptions,  and  to  sign  and  seal 
the  said  bill,  to  the  end  that  the  same  be  returned  with  a  writ 
of  error  to  the  court  having  cognizance  thereof;  and  the  bill 
of  exceptions  taken  in  any  case  shall  contain  only  so  much  of 
the  evidence  as  may  be  necessary  to  present  the  questions  of 
law  upon  which  exceptions  were  taken  at  the  trial,  and  it  shall 
be  the  duty  of  the  court  or  judge  upon  the  settlement  of  the 
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bill  to  strike  out  of  the  same  all  the  evidence  and  other  matters 
which  shall  not  have  been  necessarily  inserted." 

The  plain  requirement  is  that  the  bill  of  exceptions  shall 
contain  so  much  of  the  evidence  (and  no  more)  as  may  be 
necessary  to  present  the  questions  of  law  upon  which  excep- 
tions were  taken. 

The  bills  of  exceptions  that  are  returned  with  the  writ  of 
error  herein  show  simply  that  upon  cross-examination  of  cer- 
tain of  the  state's  witnesses  questions  were  asked  by  defend- 
ant's counsel,  which,  upon  objection  by  the  prosecutor  of  the 
pleas,  were  overruled  as  improper  cross-examination,  as  being 
immaterial,  or  for  other  reasons ;  that  a  question  asked  of  one 
of  the  defendant's  witnesses  upon  direct  examination  was  over- 
ruled; that  a  question  asked  by  the  prosecutor  on  cross-ex- 
amination of  another  of  defendant's  witnesses  was  admitted 
notwithstanding  the  objection  of  defendant's  counsel;  that  a 
question  asked  by  the  prosecutor  upon  direct  examination 
of  one  of  the  state's  witnesses  was  admitted,  notwithstanding 
the  objection  of  defendant's  counsel  that  the  same  was  irrele- 
vant, immaterial  and  incompetent;  that  the  trial  judge  in  his 
charge  to  the  jury  made  certain  references  to  and  comments 
upon  the  evidence  to  which  exception  was  taken;  and  that 
a  general  exception  was  taken  to  the  entire  charge  of  the  judge 
to  the  jury. 

The  bills  of  exceptions  contain  no  reference  to  the  context, 
nor  any  recital  to  show  that  the  questions  overruled  were 
material  or  proper,  that  the  questions  admitted  over  defend- 
ant's objection  were  immaterial,  incompetent  or  improper,  or 
that  the  exceptions  taken  to  the  charge  were  in  any  respect 
well  foimded. 

The  function  of  a  bill  of  exceptions  is  to  point  out  to  a 
court  of  review  an  alleged  erroneous  ruling  by  the  trial  judge, 
adhered  to  by  him  after  his  attention  was  called  to  the  matter 
by  an  exception  taken  at  the  time. 

In  the  present  case  the  bills  of  exceptions  show  no  more 
than  that  questions  were  admitted  or  overruled  or  instruc- 
tions were  given  to  the  jury  to  which  defendant's  counsel  took 
exception.    In  some  instances,  but  not  in  all,  the  groimds  of 
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exception  are  mentioned.  But  (laying  out  of  view  the  un- 
authentieated  report  of  the  trial,  which  is  not  by  reference  or 
otherwise  made  a  part  of  the  bills  of  exceptions)  there  is 
nothing  to  show  that  any  of  the  rulings  of  the  trial  judge 
referred  to  was  not  entirely  in  accordance  with  the  law.  For 
instance,  the  fact  that  certain  questions  asked  by  defendants 
counsel  upon  cross-examination  of  one  of  the  state's  witnesses 
were  excluded  as  not  proper  cross-examination,  and  that  de- 
fendant's counsel  took  exception  to  their  exclusion,  does  not  at 
all  import  that  the  questions  were  proper  cross-examination 
and  ought  to  have  been  admitted.  The  bills  of  exceptions 
should  show  at  least  sufficient  of  the  direct  examination  of  the 
witness  to  make  it  plain  that  the  excluded  questions  were 
within  the  proper  line  of  cross-examination.  Indeed,  it  is  the 
general  rule  that  a  bill  of  exceptions  should  contain  a  suffi- 
cient recital  of  the  previous  course  of  the  trial  to  show  what 
legal  point  was  decided  by  the  trial  judge  adverse  to  the  con- 
tention of  the  plaintiff  in  error,  and  to  show  the  basis  of  the 
contention  that  the  ruling  was  erroneous.  The  bills  of  excep- 
tions before  us  are  in  this  respect  wholly  inefficient. 

Counsel,  however,  have  argued  the  cause  as  if  the  report 
of  the  trial  were  to  be  deemed  a  part  of  the  bills  of  exceptions. 
And  since  it  would  be  within  the  discretion  of  this  court  to 
allow  a  dismissal  of  the  writ  of  error  without  prejudice,  to 
the  end  that  the  plaintiff  in  error  might  apply  to  the  court 
below  to  resettle  the  bills  of  exceptions,  we  have  looked  beyond 
the  strict  form  of  the  bills  for  the  purpose  of  determining 
whether  such  a  motion  to  dismiss  ought  to  be  entertained. 

There  are  seventeen  assignments  of  error,  and  to  the  first, 
second,  third  and  fifth  of  these  the  learned  prosecutor  of  the 
pleas  objects  on  the  ground  tliat  they  are  multifarious;  each 
of  them  being  based  upon  several  distinct  exceptions.  In 
Associates  v.  Davison,  5  Butcher  415,  418,  it  was  held  by  the 
Court  of  Errors  and  Appeals  that  while  each  exception  must 
be  distinct,  several  exceptions  might  be  evidenced  by  a  single 
bill,  but  that  assignments  of  error,  being  in  the  nature  of  a 
pleading  filed  by  the  party  complaining  of  the  errors  of  the 
trial  court,  each  assignment  should  be  single  and  not  multi- 
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farious.  The  objection  taken  for  multifariousness  is,  we 
think,  well  founded;  but  as  this  might  be  obviated  by  an 
amendment  we  have  for  the  present  purpose  disregarded  it. 

Looking,  therefore,  at  the  bills  of  exceptions  as  if  the  ver- 
batim report  of  the  trial  were  a  part  thereof,  the  case  presented 
is  as  follows: 

A.  B.,  the  person  alleged  to  have  been  assaulted,  was  a  decent 
girl  less  than  eighteen  years  of  age.  According  to  her  testi- 
mony, about  seven  o'clock  in  the  evening  of  May  7th,  1906,  she 
left  her  home  in  Jersey  City  and  went  by  trolley  car  to  a  place 
in  Xorth  Bergen  township,  in  the  coimty  of  Hudson,  known 
as  ^TLittle  Coney  Island."  On  the  way  the  car  was  delayed,  so 
that  she  arrived  at  destination  about  half-past  nine.  Getting 
oflE  the  car  she  stood  with  the  intention  of  going  home  on  the 
next  car,  when  she  was  accosted  by  the  two  men,  Zeilman  and 
Kraemer,  who  asked  her  to  go  to  a  public  place  of  entertain- 
ment nearby  and  drink  some  soda.  She  accepted  the  invita- 
tion, went  witli  them  to  the  porch  of  the  public  house  and  re- 
mained there  with  them,  drinking  some  lemon  soda  and  two 
glasses  of  wine,  imtil  about  half-past  eleven.  At  this  hour  she 
left  the  place  in  company  with  the  two  men  and  walked  up  the 
Hudson  Boulevard  towards  the  trolley  line  on  Bergenline 
avenue.  After  they  had  proceeded  a  little  distance  Kraemer 
seized  her,  and  she  put  her  arm  around  a  tree  and  struggled 
and  got  free  from  him.  Kraemer  called  out  to  Zeilman, 
"Don't  let  her  go,"  and  Zeilman  ran  after  her  up  the  boulevard 
and  caught  her  by  the  cuff  of  the  coat.  She  slipped  away,  and 
then  Zeilman  caught  her  by  the  hair,  and  he  and  Kraemer 
dragged  her  to  a  secluded  place,  where  the  two  men  assaulted 
her,  being  interrupted  by  the  approach  of  three  officers  who 
came  in  response  to  her  outcries.  The  officers  took  the  girl  and 
both  men  into  custody,  shortly  after  which  Kraemer  broke 
away  and  made  his  escape.  The  officers  took  the  girl  to  the 
house  of  Judge  Kennel,  at  New  Durham.  She  gave  to  them 
an  assumed  name  and  a  fictitious  address.  She  testifies  that 
she  was  excited  and  hysterical  after  the  assault.  Her  testimony 
that  she  was  raped  was  amply  corroborated  by  the  evidence  of 
the  three  officers,  and  by  that  of  a  physician  who  examined  her 
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on  the  following  day.  The  oflBcers,  however,  testified  that  when 
they  came  upon  the  scene  in  response  to  her  outcries  Bjraemer 
was  assaulting  her,  and  Zeilman  was  standing  about  three  feet 
away.  Two  of  them  also  testified  that  shortly  afterwards  the 
girl  remonstrated  against  the  arrest  of  Zeilman,  stating  in 
eflfect  that  he  was  innocent. 

For  the  defence  there  was  no  attempt  to  show  that  a  rape 
was  not  committed  upon  the  young  woman.  On  the  contrary, 
defendant  was  sworn  as  a  witness  in  his  own  behalf,  and  testi- 
fied in  effect  that*  Kraemer  did  commit  a  rape,  but  that  he, 
Zeilman,  did  not  participate  in  or  connive  at  it,  and  on  the 
contrary  endeavored  to  prevent  it. 

The  first  exceptions  relate  to  the  exclusion  of  the  following 
questions  asked  of  the  complaining  witness,  A.  B.,  upon  cross- 
examination  : 

'*Q.  Did  you  not  say  to  the  conductor  on  the  motor  car  that 
these  men  (meaning  the  officers)  were  taking  you  against  your 
wiU? 

"^.  You  were  taken  down  before  Judge  Kennel  ? 

"Q.  What  did  you  do  before  Judge  Kennel? 

"Q.  After  you  were  brought  to  Judge  KenneFs  what  was 
done  with  you  ? 

^^Q.  After  leaving  Kennel's  where  did  they  take  you? 

"Q,  WTiere  did  you  make  the  complaint? 

^^Q,  Why  did  you  refuse  to  answer?  (referring  to  her  re- 
fusal to  answer  the  question  TSTiat  complaint  did  you  make 
against  Zeilman  and  Kraemer  or  either  of  them?'). 

"9.  Were  you  let  go  then  after  that  complaint  had  been 
made?" 

Xone  of  these  questions  was  proper  cross-examination,  for 
the  witness  had  been  asked  nothing  upon  her  direct  examina- 
tion with  respect  to  her  ride  with  the  oflBcers  to  Judge  Kennel's 
upon  the  trolley  car,  or  with  respect  to  the  complaint  made  by 
her  at  Judge  Kennel's  or  her  movements  afterwards.  In  rape 
cases  it  is  commonly  held  that  the  state  may  show  an  outcry 
or  a  complaint  made  shortly  afterwards,  either  as  a  part  of  the 
res  gestcB  or  as  corroborative  of  the  testimony  of  the  complain- 
ing witness  to  the  effect  that  she  was  raped.    Upon  the  same 
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theory  it  may  be  permissible  for  a  defendant  who  denies  the 
fact  of  rape  to  show  the  absence  of  such  outcry  or  complaint 
as  tending  to  show  that  the  woman  consented.  But  unless  this 
can  be  made  to  appear  by  cross-examination  within  proper  lines 
it  must  be  shown  by  making  the  woman  a  witness  for  the  de- 
fence, or  by  the  testimony  of  other  witnesses.  As  pointed  out 
by  this  court  in  State  v.  Brady,  42  Vroom  360,  in  the  prosecu- 
tion of  criminal  oflEences  the  state  does  not  assert  a  private  right 
in  any  such  sense  as  to  be  affected  or  bound  by  the  statements 
or  admissions  of  the  person  who  was  the  victim  of  the  criminal 
act.  And,  for  the  same  reason,  a  prosecuting  witness  is  not 
to  be  deemed  a  party  to  the  cause  or  as  representing  the  state 
in  such  a  sense  as  to  open  such  witness  on  cross-examination  to 
a  line  of  interrogation  that  extends  beyond  the  testimony  given 
on  direct  examination. 

The  next  exceptions  relate  to  questions  overruled  upon  the 
cross-examination  of  OflBcer  Beyer,  who  accompanied  the  girl 
to  Judge  Kennel's.  The  questions  were  designed  to  bring  out 
what  the  girl  said  upon  the  trolley  car,  and  were  as  follows: 
'T)o  you  remember  the  girl  asking  the  conductor  to  take  her 
away  from  you  ?"  and  ^'Do  you  recollect  her  saying  on  the  car, 
in  the  presence  of  the  conductor  and  you  and  some  other  pas- 
sengers, that  there  was  nothing  for  you  to  take  her  down  to  the 
police  station  for,  and  that  she  had  not  done  anything,  or  that 
she  had  no  complaint  to  make,  or  words  to  that  effect."  These 
were  properly  overruled  as  not  being  cross-examination,  there 
being  nothing  in  the  examination  in  chief  that  related  to  the 
occurrences  upon  the  trolley  car.  If  permissible  to  prove  the 
declarations  of  the  complaining  witness  it  should  have  been 
done  by  calling  the  oflBcer  as  a  witness  in  behalf  of  the  defend- 
ant. 

The  next  exception  relates  to  the  overruling  of  a  question 
asked  upon  direct  examination  of  Recorder  Kennel,  who  was 
called  as  a  witness  in  behalf  of  the  defence.  The  question  was : 
"How  did  your  wife  come  to  go  with  her  the  next  day  ?"  We 
are  unable  to  see  how  the  witness'  belief  as  to  his  wife's  motive 
was  at  all  admissible  in  evidence. 

The  next  exception  relates  to  a  question  admitted  upon  the 
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cross-examination  of  Mrs.  Briliantine,  a  witness  for  the  de- 
fence, who  testified  to  the  good  reputation  of  Zeihnan.  Upon 
cross-examination  she  was  asked  whether  she  had  ever  heard 
anything  against  the  reputation  of  A.  B.,  the  complaining  wit- 
ness. This,  we  think,  was  irrelevant  and  immaterial,  as  well  as 
being  improper  cross-examination.  The  answer  was:  "No, 
sir,  I  have  not ;  she  is  a  stranger  to  me."  We  are  unable  to  see 
how  this  error  can  have  been  in  anywise  harmful  to  the  defend- 
ant, in  view  of  the  course  of  the  trial  and  its  outcome. 

The  next  exception  relates  to  a  question  asked  by  the  prose- 
cutor of  one  of  the  state's  witnesses,  a  sister  of  A.  B.,  who  was 
recalled  by  defendant's  counsel  for  further  cross-examination, 
and  was  then  asked  on  redirect  examination  whether  since  the 
occurrence  in  question  the  defendant  or  any  member  of  his 
family  had  been  at  her  home.  She  answered :  "Yes,  sir,  his 
father,"  and  was  here  interrupted  by  an  objection  based  upon 
the  groimd  that  it  was  not  proper  cross-examination,  and  that 
it  was  irrelevant,  immaterial  and  incompetent.  The  question 
was  allowed,  but  it  does  not  appear  to  have  been  further  an- 
swered after  this  ruling;  on  the  contrary,  the  question  seems 
to  have  been  waived.  Without  passing  upon  the  question 
whether  the  ruling  was  improper,  it  is  sufficient  to  say  that  in 
the  event  it  was  harmless. 

The  remaining  exceptions  relate  to  the  charge  of  the  trial 
judge.  So  far  as  they  are  specific  they  are  based  wholly  on  his 
comments  upon  the  evidence.  We  are  unable  to  find  any  legal 
error  therein.  The  general  exception  to  the  charge  taken  under 
section  140  of  the  Criminal  Procedure  act  (Pamph.  L,  1898, 
p.  916),  is  not  made  the  basis  of  any  assignment  of  error 
pointing  out  legal  error  in  any  portion  of  the  charge,  as  re- 
quired by  section  141. 

There  being,  in  our  opinion,  no  reasonable  ground  for  exer- 
cising the  discretion  of  this  court  to  permit  a  dismissal  of  the 
writ  for  the  purpose  of  enabling  the  plaintiflE  in  error  to  pro- 
cure better  bills  of  exceptions,  and  the  bills  of  exceptions  as 
returned  showing  no  legal  error,  the  judgment  under  review 
must  be  affirmed. 
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HERBERT  LIGHTHIPE,  PROSECUTOR,  v.  THE  CITY  OF 
ORANGE,  THE  CROCKER-WHEELER  COMPANY  AND 
THE  WESTERN  ELECTRIC  COMPANY,  RESPONDENTS. 

Argued  February  20,  1907— Decided  June  10,  1907. 

1.  Where  the  review  by  the  Supreme  Court  of  ordinances  and  other 
municipal  proceedings  requires  the  investigation  of  questions  of 
fact,  the  power  of  the  court  to  inquire  into  such  matters  of  fact 
exists  as  a  part  of  the  constitutional  jurisdiction  of  the  court, 
and  is  not  dependent  for  its  existence  upon  the  Certiorari  act. 
Pamph.  L.  1903,  p.  346,  §  11 ;    Pamph.  L.  1906,  p.  65a 

2.  Under  the  act  of  April  10th  1906,  entitled  "An  act  to  authorise 
cities  of  this  state  having  a  plant,  appliances  or  machinery  de- 
signed or  used  for  furnishing  a  public  water-supply  to  utilize,  use 
and  develop  any  power  which  may  be  derived  therefrom,  and  to 
develop  additional  power  to  furnish  electrical  energy  for  lighting 
or  other  public  use,  and  to  provide  funds  necessary  for  this  pur- 
pose" (Pamph.  L.  1906,  p.  157),  a  city,  in  order  to  establish  an 
electrical  plant  by  virtue  thereof,  must,  at  the  time  it  assumes  to 
exercise  the  authority,  be  possessed  of  some  plant,  appliances  or 
machinery  already  established  in  connection  with  its  public  water- 
supply,  and  from  which,  by  some  practicable  method,  it  may 
derive  mechanical  power,  which,  either  alone  or  together  with 
additional  power  to  be  developed  for  the  purpose,  may  be  used  in 
furnishing  electrical  energy. 

3.  The  design  of  the  act  referred  to  (Pamph.  L.  1906,  p.  157)  is  not 
complied  with  unless  mechanical  power,  to  be  derived  from  the 
plant  already  in  existence,  is  in  fact  to  be  used,  either  alone  or  in 
combination  with  the  additional  power,  in  furnishing  electrical 
energy. 


On  certiorari. 

Before  Justices  Fort,  Hendrickson  and  Pitney. 

For  the  prosecutor,  Chauncey  0.  Parker, 

For  the  respondents,  William  A.  Lord, 

The  opinion  of  the  court  was  delivered  by 
Pitney,  J.    This  writ  brings  under  review  certain  resolu- 
tions adopted  by  the  common  council  of  the  city  of  Orange, 
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November  12th,  1906,  awarding  contracts  to  the  Crocker- 
Wheeler  Company  and  to  the  Western  Electric  Company, 
for  the  construction  and  installation  of  the  necessary  steam 
engines,  electric  generators,  switchboards,  arc  lights,  poles, 
wires  and  equipment  for  a  system  of  public  electric  street 
lighting. 

The  prosecutor  is  a  resident  of  the  city  and  a  large  propert}^ 
owner  and  taxpayer.  He  has  therefore  a  legitimate  interest 
in  the  proceedings  under  review.  We  do  not  think  he  is 
barred  by  laches.  His  application  for  the  writ  was  made  on 
December  6th,  and  up  to  that  time  no  money  had  been  ex- 
pended either  by  the  city  or  by  the  companies,  or  either  of 
them,  towards  the  execution  of  the  contracts,  the  only  pre- 
vious disbursements  being  such  as  were  necessary  to  enable 
the  companies  to  make  estimates  and  submit  their  bids,  and 
these  were  incurred  before  the  contracts  were  awarded. 

It  is  admitted  that  the  city  has  no  legal  authority  to  enter 
into  these  contracts  other  than  such  as  may  be  derived  from  an 
act  of  the  legislature  approved  April  10th,  1906.  Pamph. 
L,,  p.  157.  The  revised  charter  of  the  city  {Pamph,  L, 
1869,  p,  182,  §  16,  subsec.  18),  empowers  the  common 
council  by  ordinance  to  provide  and  maintain  lamps  and  gas 
fixtures  and  to  light  the  streets  and  public  groimds;.  but  it  is 
conceded  that  this  did  not  by  implication  confer  authority  to 
erect  and  maintain  an  electric  plant,  for  reasons  pointed  out 
by  this  court  in  Howell  v.  Millville^  31  Vroom  95. 

The  act  of  1906  just  referred  to  has  the  following  title: 
"An  act  to  authorize  cities  of  this  state  having  a  plant,  appli- 
ances or  machinery  designed  or  used  for  furnishing  a  public 
water-supply,  to  utilize,  use  and  develop  any  power  which  may 
be  derived  therefrom  and  to  develop  additional  power  to 
furnish  electrical  energy  for  lighting  or  other  public  use,  and 
to  provide  the  funds  necessary  for  this  purpose."  Its  first  sec- 
tion empowers  "The  board  or  body  having  charge  of  the  public 
lighting  and  public  water-supply  in  any  city  of  this  state  to 
utilize  and  use  any  property  which  is  now  or  has  formerly  or 
may  hereafter  be  used  by  such  city  for  the  purpose  of  supply- 
ing water  for  public  use,  for  the  purpose,  also,  of  generating 
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electrical  energy  to  supply  such  city  with  light  or  for  other 
public  use,  and  for  this  purpose  such  board  shall  have  power 
and  authority  to  purchase,  or  condemn,  lands  or  interests  in 
lands  or  necessary  water  rights  and  purchase  material  and  con- 
struct, reconstruct,  erect,  maintain  and  use  such  property  and 
works  and  such  other  and  additional  works,  plant,  property 
and  machinery  as  may  be  required  to  develop  the  required  light 
or  power."  The  remaining  sections  contain  provisions  for 
raising  the  money  to  defray  the  cost  of  construction  and  the 
expense  of  maintenance  and  operation. 

Under  the  provision  of  our  constitution  which  requires  the 
object  of  an  act  to  be  expressed  in  its  title,  it  is  properly  con- 
ceded that  the  authority  conferred  by  the  first  section  of  this 
act  cannot  be  extended  beyond  the  limitation  imposed  by  the 
title.  Hendrickson  v.  FrieSj  1.6  Vroom  555,  563;  Cooper  v. 
Springer,  36  Id.  594. 

The  reasons  assigned  by  the  prosecutor  for  setting  aside  the 
resolutions  in  question,  and  the  contracts  that  have  been  made 
thereunder,  rest  in  part  upon  the  insistment  that  the  act  of 
1906  is  unconstitutional  because  it  is  a  special  law  for  regulat- 
ing the  internal  affairs  of  cities,  and  because  its  object  is  not 
set  forth  in  its  title;  and  in  part  upon  the  insistment  that  in 
fact  the  city  had  not,  at  the  time  of  the  passage  of  the  resolu- 
tions or  at  the  time  of  the  making  of  the  contracts,  any  plant, 
appliances  or  machinery  designed  or  used  for  furnishing  a  pub- 
lic water-supply  from  which  any  power  could  be  derived  for 
the  development  of  electrical  energy  to  operate  the  proposed 
mxmicipal  lighting  plant;  and  that  the  lighting  plant  is  not 
intended  to  be  operated  in  whole  or  in  part  by  any  power 
derived  from  the  plant,  appliances  or  machinery  used  or  de- 
signed for  furnishing  a  public  water-supply  for  the  city.  For 
the  determination  of  these  questions  of  fact  we  are  referred  to 
certain  depositions  that  were  taken  for  use  upon  the  applica- 
tion for  the  allowance  of  the  writ  of  certiorari,  and  which  by 
consent  of  counsel  are  to  be  used  with  the  same  effect  as  if 
taken  by  leave  of  the  court  after  the  allowance  of  the  writ. 

It  is,  however,  suggested  rather  than  argued  by  the  learned 
counsel  for  the  respondents  that  this  court,  in  reviewing  the 
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proceedings  of  a  municipal  corporation,  has  no  authority  to 
inquire  into  matters  of  fact  for  the  purpose  of  contradicting 
recitals  that  appear  upon  the  minutes  or  other  records  of  those 
proceedings,  aside  from  the  power  that  is  conferred  by  section 
11  of  the  Certiorari  act.  Pamph,  L,  1903,  p.  346;  Pamph,  L. 
1906,  p,  658.  With  this  suggestion  we  do  not  agree.  The  sec- 
tion referred  to  provides  for  the  determination  of  questions  of 
fact  in  the  review  of  taxes,  assessments  or  other  order  or  pro- 
ceeding touching  any  local  or  public  impro^'ement,  or  to  review 
the  proceedings  of  any  special  statutory  tribunal.  The  ordi- 
nary review  of  municipal  ordinances  and  other  proceedings, 
which  this  court  has  long  exercised  as  a  part  of  its  constitu- 
tional jurisdiction,  can  in  many  instances  not  be  pursued  with- 
out making  inquiry  into  questions  of  fact.  Such  inquiry  is 
essential  to  the  exercise  of  the  constitutional  jurisdiction  of  the 
court,  and  is  not,  we  ttiink,  dependent  for  its  existence  upon 
the  Certiorari  act  alone. 

There  was  much  controversy  upon  the  argument  with  respect 
to  the  scope  and  purpose  of  the  act  of  April  10th,  1906.  Con- 
struing it,  as  we  must,  in  subordination  to  the  limitation  im- 
posed by  its  title,  the  next  important  principle  to  be  kept  in 
mind  is  that  the  act  must  be  so  construed,  if  possible,  as  to 
render  it  constitutional,  not  so  as  to  render  it  a  special  law 
for  the  regulation  of  the  internal  affairs  of  cities.  The  title 
shows  that  it  was  not  the  design  of  the  legislature  to  authorize 
all  cities  to  exercise  the  powers  conferred.  Resort  is  had  to 
classification,  and  to  this  end  qualifications  are  imposed  in 
order  to  differentiate  the  cities  to  which  the  act  applies  from 
those  to  which  it  does  not  apply.  It  is  to  be  presumed  that 
these  qualifications  were  intended  to  be  such  as  would  form  a 
substantial  and  constitutional  basis  for  setting  the  designated 
class  of  cities  apart  for  separate  treatment,  and  thus  relieve  the 
act  from  being  properly  deemed  special  l^slation.  The 
ground  of  distinction,  as  pointed  out  in  the  title,  is  the  pos- 
session, by  those  cities  to  which  it  is  intended  to  apply,  of  some 
"plant,  appliances  or  machinery"  designed  or  used  for  a  certain 
public  purpose,  and  from  which  mechanical  power  may  be  de- 
rived for  another  public  purpose,  t.  e.,  for  furnishing  electrical 
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energy  for  lighting  or  other  public  use.  The  existing  plant, 
appliances  or  machinery  are  to  be  such  as  are  designed  or  used 
for  furnishing  a  public  water-supply.  Manifestly,  it  was  not 
the  legislative  intent  that  a  city  should  be  authorized  to 
abandon  the  water-supply  or  to  impair  the  eflBciency  of  the 
plant  for  that  purpose,  in  order  to  use  the  plant  for  developing 
electrical  energy.  The  purpose  therefore  is  that  the  municipal 
corporation,  while  still  employing  the  plant  for  the  purpose  for 
which  it  was  designed  or  is  used,  shall  utilize  the  surplus  of 
power  therefrom  (supplemented,  if  need  be,  by  the  additional 
mechanical  power  referred  to  in  the  title  of  the  act),  in  order 
to  furnish  electrical  energy  for  lighting,  &c. 

The  only  rational  ground,  so  far  as  we  perceive,  upon  which 
the  classification  indicated  by  the  title  of  the  act  can  be  upheld 
as  based  upon  substantial  differences  germane  to  the  purpose 
of  the  legislation,  is  that,  by  establishing  an  electrical  plant,  in 
combination  with  a  power  plant  already  established  for  water- 
supply  purposes,  economy  in  the  operation  of  the  combined 
plants  will  probably  result,  thus  enabling  the  city  to  obtain 
electric  lights,  &c.,  at  less  than  they  would  cost  if  independ- 
ently established  and  operated.  Whether  there  is  any  reason 
for  conferring  this  new  capacity  upon  cities  that  can  derive  a 
surplus  of  power  from  a  previously  established  water  plant, 
and  denying  the  same  capacity  to  cities  that  may  have  a  sur- 
plus of  power  from  a  plant  established  for  some  purpose  other 
than  that  of  a  water-supply,  is  a  question  of  some  nicety,  into 
which  we  have  not  deemed  it  necessary  in  the  present  case  to 
inquire. 

Our  view  is  that,  in  order  to  give  a  rational  and  constitu- 
tional force  to  its  language,  the  title  of  the  act  must  be  so 
construed  as  to  render  it  necessary  at  least  that  a  city,  in  order 
to  establish  an  electrical  plant  thereunder,  must  be  possessed 
of  some  plant,  appliances  or  machinery  already  established  in 
connection  with  its  public  water-supply,  and  from  which  by 
some  practical  method  a  surplus  of  mechanical  power,  sub- 
stantial in  amount,  may  be  derived,  which  power,  either  alone 
or  together  with  additional  power  to  be  developed  for  the 
purpose,  may  be  practically   used   in   furnishing   electrical 
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energy.  Construing  the  act  as  applying  to  cities  that  have  no 
surplus,  or  only  a  theoretical  and  not  a  substantial  surplus  of 
power  in  the  existing  plant,  would  at  once  render  the  dassi- 
fieation  illusory,  and  the  law  therefore  special. 

And  it  is  equally  clear,  we  think,  that  the  design  of  the  act 
is  not  complied  with  unless  mechanical  power,  to  be  derived 
from  the  plant  already  in  existence,  is  in  fact  to  be  used, 
either  alone  or  in  combination  with  additional  power,  in  fur- 
nishing the  electrical  energy.  That  is  to  say,  if  a  city  has  the 
equipment  necessary  to  qualify  it  for  admittance  into  the 
desiginated  class  of  cities,  and  yet,  without  attempting  to  use 
any  part  of  this,  and  only  availing  itself  of  its  possession  in 
order  to  claim  admittance  to  the  class,  undertakes  to  establish 
a  plant  for  developing  electrical  energy  without  availing  itself 
of  the  combination  of  plants  that  the  act  proposes  as  a  meas- 
ure of  economy,  its  proceedings  in  that  behalf  must  be  held 
unreasonable,  as  being  only  a  colorable  compliance  with  the 
act,  and  not  within  its  authority. 

Entertaining  the  above  views  respecting  the  scope  and  pur- 
pose of  the  act  of  April  10th,  1906,  we  must  reject  certain 
suggestions  that  were  made  upon  the  argument,  and  that  seem 
to  us  more  ingenious  than  sound. 

Thus,  we  reject  the  notion  that  the  act  is  intended  to  apply 
to  cities  where  it  may  be  theoretically  possible,  although 
wholly  impracticable,  to  develop  from  the  water-supply  plant, 
appliances  or  machinery  some  degree  of  power  for  furnishing 
electrical  energy.  So  the  existence  of  water  in  the  pipes,  from 
which  water,  by  the  application  of  heat,  power  might  be  de- 
veloped, does  not  of  itself  import  the  possession  of  such  a 
**plant,  appliances  or  machinery^'  as  are  contemplated  by  the 
act.  Nor  is  it  conceivable  that  the  legislature  intended  or 
contemplated  such  power  as  would  be  derived  by  applying 
force  pumps  to  the  distributing  mains,  and  thereby  increasing 
the  water  pressure  to  such  an  extent  that  upon  being  released 
it  would  drive  a  turbine  wheel  and  thereby  operate  an  electric 
lighting  plant.  This  would  result,  necessarily,  in  a  waste  of 
energy,  and  is  altogether  impracticable. 
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We  think  the  language  of  the  act  is  intended  to  be  under- 
stood in  its  ordinary  and  popular  significance;  that  it  is 
intended  to  authorize  cities  that  have  ^^a  plant,  appliances  or 
machinery  designed  or  used  for  furnishing  a  public  water- 
supply,"  to  use  and  develop  any  power  which  may  be  derived 
therefrom  (that  is,  derived  from  the  plant,  appliances  or 
machinery  already  referred  to),  and  to  develop  additional 
power  for  electric  lighting  purposes,  &c.  The  power  derived 
from  the  water-supply  plant,  &c.,  which  is  to  be  used  for  elec- 
tric lighting  purposes  or  other  public  use,  is  intended  to  be  a 
practical,  not  a  theoretical,  surplus  of  power.  The  "addi- 
tional'' power  is  intended  to  be  supplemental  to  such  surplus. 

We  think,  also,  that  the  act  applies  only  to  such  cities  as 
possess  the  requisite  plant,  appliances  or  machinery  at  the 
time  they  assume  to  exercise  the  additional  authority  con- 
ferred by  this  act.  Only  on  this  view  does  it  set  forth  a  sub- 
stantial ground  of  classification.  And  so,  where  the  title 
of  the  act  says  "designed  or  used  for  furnishing  a  public 
water-supply,''  the  word  "designed"  is  not  intended  to  mean 
"planned  but  not  yet  installed." 

Nor  can  we  accede  to  the  suggestion  that  the  clause,  "use 
and  develop  any  power  which  may  be  derived  therefrom  and 
to  develop  additional  power,"  is  to  be  read  as  if  the  word  "or" 
were  substituted  for  the  word  "and"  where  italicised.  This 
use  of  the  disjunctive  would  render  the  new  mechanical  power 
independent  of  that  already  existing,  and  not  "additional" 
(that  is,  supplemental),  and  at  the  same  time  would  deprive 
the  classification  of  all  reason  for  existence. 

The  questions,  then,  are  whether  the  city  of  Orange  is 
within  the  dcss  established  by  the  act  of  April  10th,  1906,  and 
whether  the  plan  proposed  by  the  resolutions  and  contract 
under  review  are  fairly  within  the  authority  attempted  to  be 
conferred  by  that  act. 

The  city  has  a  large  storage  reservoir  of  about  two  hundred 
million  gallons  capacity,  situate  on  the  west  branch  of  the 
Sahway  river,  about  two  miles  west  of  the  city.  Prom  this 
reservoir  a  sixteen-inch  main  extends  southwesterly  to  and 
into  the  township  of  Millbum,  and  thence  northeasterly  up 
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the  east  branch  of  the  Rahway  to  the  ciiy  of  Orange.  For 
some  years  this  main  supplied  the  city  wholly  by  gravity.  As 
the  amount  of  water  consumption  increased,  the  friction  in 
the  pipe  became  greater,  and  thus  cut  down  the  pressure  in 
the  city ;  this,  together  with  the  growth  of  the  city  upon  the 
higher  ground,  made  it  impracticable  to  give  a  proper  service 
by  gravity  alone,  and  therefore  the  supply  was  increased  by 
the  establishment  of  a  smaller  storage  upon  the  west  branch 
of  the  Rahway  at  Campbell's  pond,  in  the  township  of  Mill- 
burn,  and  at  this  point  a  pumping  station  was  established 
having  a  capacity  of  about  two  million  five  hundred  thousand 
gallons  per  day,  and  water  was  and  is  thereby  pumped  from 
the  Campbell's  pond  reservoir  into  the  sixteen-inch  main,  by 
which  means  the  pressure  and  working  head  of  water  in  the 
mains  at  the  city  of  Orange  is  increased.  The  large  storage 
reservoir,  the  Campbell's  pond  reservoir,  the  pumping  plant 
and  the  sixteen-inch  main  are  now  in  use.  This  plant  is,  in 
strictness,  the  only  plant,  appliances  or  machinery  designed  or 
used  for  furnishing  a  water-supply  to  Orange. 

There  is,  however  on  Chestnut  street,  in  the  city,  a  power 
station  known  as  the  Chestnut  street  sewage  pumping  station, 
which  was  constructed  originally  for  the  purpose  of  pumping 
sewage.  There  are  at  this  station  two  compoimd  Worthing- 
ton  pumps,  developing  about  nine  horsepower  each,  one  of 
which  normally  does  the  sewage  pumping,  and  the  other  is 
»held  in  reserve  against  accidental  stoppages,  and  there  are 
two  steam  boilers  of  forty  to  fifty  horsepower  capacity  each^ 
one  of  which  is  kept  in  use  and  the  other  held  in  reserve. 

After  the  establishment  of  this  sewage  pumping  plant,  and 
about  the  year  1893  or  1894,  there  was  installed  in  the  Chest- 
nut street  station  a  small  duplex  Worthington  water  pump, 
having  a  capacity  of  about  seven  hundred  and  fifty  thousand 
gallons,  and  this  takes  its  steam  from  the  boilers  of  the  sewage 
pumping  station  and  is  used  for  the  purpose  of  increasing  the 
water  pressure  in  the  mains  in  the  higher  parts  of  the  city. 
The  horsepower  rating  of  the  boilers  bears  no  direct  relation 
to  the  horsepower  developed  by  the  pumps,  and  the  sewage 
and  water  pumps  as  used  employ  about  ninety  per  cent,  of  the 
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steam  capacity  of  one  of  the  boilers,  the  other  boiler,  as 
already  mentioned,  being  held  in  reserve  against  accidental 
stoppages. 

It  seems  to  us  clear  that  this  small  water  pump  at  the  Chest- 
nut street  station  is  a  mere  appendage  to  the  sewage  pump- 
ing plant,  and  that  the  Chestnut  street  plant  is  not  a  plant 
"designed  or  used  for  furnishing  a  public  water-supply*' 
within  the  meaning  of  the  act  of  1906.  What  is  done  at  this 
station  is  to  use  the  surplus  steam-supply  of  a  sewage  pump- 
ing plant  for  the  purpose  of  increasing  the  pressure  in  some 
of  the  water  mains  in  the  city  of  Orange.  There  is  no  sur- 
plus of  power  at  this  plant.  The  boilers  are  already  burdened 
up  to  the  fair  limit  of  their  capacity,  allowing  a  reasonable 
margin  for  safety.  The  holding  of  one  boiler  in  reserve  is 
a  necessary  precaution  against  breakdowns. 

Our  finding,  as  a  matter  of  fact,  is  that  the  city  of  Orange 
has  at  present  no  plant,  appliances  or  machinery  designed  or 
used  for  furnishing  a  public  water-supply,  from  which  any 
surplus  of  power  may  be  derived  for  furnishing  electrical 
energy. 

Moreover,  it  is  not  proposed  to  use  any  power  from  the 
present  plant  in  the  operation  of  the  proposed  lighting  system. 
The  plan  that  the  city  proposes  to  adopt  is  as  follows :  Pend- 
ing the  consideration  of  a  proposition  to  install  the  municipal 
electric  lighting  plant,  and  on  October  29th,  1906,  pursuant 
to  a  communication  from  the  mayor  to  the  common  council, 
dated  October  24th,  which  called  attention  to  a  threatened 
water  famine,  the  city  made  a  contract  with  the  Snow  Steam 
Pump  Works  by  which  that  company  agreed  to  furnish  and 
erect  at  the  Chestnut  street  pumping  station  two  horizontal 
compound  condensing  pumping  engines,  each  of  a  capacity  of 
three  million  gallons  per  day  against  a  head  of  three  hundred 
and  four  feet.  The  purpose  of  this  contract  is  to  enable  the 
ciiy  to  do  on  a  larger  scale  what  is  already  being  done  at  the 
Chestnut  street  pumping  station  towards  increasing  the  pres- 
sure in  the  water  mains  of  the  city,  and  perhaps  also  to  render 
unnecessary  the  maintenance  of  the  pumping  plant  at  Camp- 
bell's pond.    There  is  also  on  foot,  and  partly  executed,  a  plan 
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to  lay  a  twenty-inch  main  from  the  storage  reservoir  to  the 
city,  which  is  to  be  used  either  in  addition  to  or  as  a  substi- 
tute  for  the  sixteen-inch  main.  The  projects  for  the  future 
development  of  the  water  plant  also  include  the  suggestion  of 
a  new  storage  reservoir,  but  this  is  not  yet  decided  upon^  nor 
has  even  the  location  of  the  new  storage  been  determined. 

The  contracts  with  the  Crocker-Wheeler  Company  and  the 
Western  Electric  Company  that  are  now  under  review  con- 
template the  installation  of  the  necessary  engines,  generators, 
&c.,  for  and  including  three  hundred  and  fifty  standard  arc 
lights  (each  of  two  thousand  candle  power)  for  street  light- 
ing, at  a  cost  of  $60,000  to  $70,000.  The  engines  are  to  be 
Ball  &  Wood  compound  engines,  which  are  especially  designed 
for  electric  lighting  purposes,  and  have  nothing  whatever  to 
do  with  any  water  pumping  plant  present  or  proposed. 

The  design  is  that  when  the  Snow  pumps  are  installed  one 
of  them  shall  be  kept  in  use  and  the  other  held  in  reserve 
against  accidental  breakdowns.  Each  one  of  these  pumps,  if 
operated  to  its  full  capacity,  would  require  one  hundred  and 
sixty-eight  horsepower;  if  operated  according  to  the  present 
needs  of  the  city,  it  will  require  about  one  hundred  and  forty 
horsepower.  Either  one  of  the  pumps  is  entirely  beyond  the 
capacity  of  the  present  steam  boilers  at  the  Chestnut  street 
station. 

The  plan  of  the  city  is  to  establish  a  new  boiler  plant  of 
six  hundred  and  seventy-five  horsepower  capacity,  using  four 
himdred  and  fifty  horsepower  and  holding  two  hundred  and 
twenty-five  in  reserve,  and  with  the  four  hundred  and  fifty 
boiler  horsepower  it  is  proposed  to  operate  the  sewage  pumps, 
the  Snow  pumps  and  the  electric  lighting  engines. 

These  boilers,  however,  have  not  as  yet  been  installed  or 
contracted  for,  they  not  being  included  in  either  of  the  three 
contracts  referred  to.  The  plan  does  not  contemplate  the  use 
as  a  part  of  the  completed  plant  of  either  of  the  two  small 
boilers  that  are  now  at  the  Chestnut  street  station.  One  or 
both  of  them  will  be  kept  temporarily  in  use  as  at  present  until 
the  new  boiler  plant  is  installed. 
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As  a  matter  of  fact,  the  plan  is  to  abandon  the  present 
pumping  plant  at  Campbell's  pond  (or  at  least  not  to  use  it 
at  all  in  connection  with  the  electric  lighting  plant),  to 
abandon  the  present  boilers  and  Worthington  water  pump  at 
the  Chestnut  street  station,  and  to  establish  a  new  boiler  plant 
of  four  hundred  and  fifty  horsepower  capacity,  and  therefrom 
to  derive  steam  for  the  operation  of  the  present  sewage  pumps, 
together  with  the  new  Snow  water  pumps  that  are  contracted 
for  but  not  yet  installed,  and  the  new  electric  lighting  plant 
that  is  the  subject  of  this  controversy.  The  proposed  electric 
lighting  plant  is  not  to  be  appendant  or  appurtenant  to  any- 
thing in  the  present  water  system,  nor  is  it  to  be  operated  in 
whole  or  in  part  by  any  power  derived  from  any  of  the  "plant, 
appliances  or  machinery  designed  or  used  for  furnishing  a 
public  water-supply,"  now  owned  by  the  city.     * 

In  our  opinion,  therefore,  the  city  of  Orange  is  not  within 
the  class  of  cities  pointed  out  in  the  act  of  1906,  and  the  pro- 
posed municipal  lighting  plant  is  not  authorized  by  the  terms 
of  that  act. 

In  the  evidence  and  upon  the  argument  much  stress  is  laid 
upon  the  apparent  saving  of  public  moneys  that  would  result 
from  the  establishment  of  the  new  municipal  plant  that  is 
proposed.  With  regard  to  this  we  can  only  say  that,  however 
desirable  it  may  seem  to  permit  a  municipality  to  establish  a 
plant  of  this  character,  it  can  lawfully  be  done  only  by 
authority  of  the  legislature.  We  should  depart  from  our  duty 
were  we  to  give  to  the  act  of  the  legislature  that  is  cited  in 
support  of  the  project  a  meaning  diflferent  from  that  which 
appears  to  us  to  result  from  its  plain  terms. 

The  resolutions  and  contracts  under  review  shoidd  be  set 
aside.    The  question  of  costs  is  reserved. 
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ESSEX  COUNTY  PARK  COMMISSION,  PROSECUTOR,  v. 
TOWN  OF  WEST  ORANGE  AND  BOARD  OF  EQUALIZA- 
TION OF  TAXES  OF  NEW  JERSEY. 

Argued  June  4,  1907— Decided  November  11,  1907. 

1.  Lands  acquired  by  a  park  commission  established  under  "An  act 
to  establish  public  parks  in  certain  counties  in  this  state  and  to 
regulate  the  same  (Pamph.  L,  1895,  p.  169;  Gm.  Stat,,  p.  2618) 
are  the  property  of  the  county  in  which  the  park  is  situate. 

2.  The  supplement  of  April  20th,  1906,  to  the  General  Tax  law  of 
1903,  which  supplement  provides  that  "all  lands  the  property  of 
any  county,  and  all  lands  the  property  of  any  taxing  district, 
which  are  situate  within  the  limits  of  any  other  taxing  district, 
shall  be  subject  to  taxation  by  the  taxing  district  within  which 
such  lands  are  situated  at  the  true  value  of  such  lands,  without 
regard  to  any  buildings  or  other  improvements  "on  such  lands" 
(Pamph.  L.  1906,  p.  273),  is  not  in  contravention  of  article  4,' 
section  7,  paragraph  12  of  the  constitution  of  this  state,  which 
directs  that  ''property  shall  be  assessed  for  taxes  under  general 
laws,  and  by  uniform  rules,  according  to  its  true  value." 

3.  It  is  not  impossible  to  arrive  at  the  true  value  of  land  separate 
from  the  buildings  and  other  improvements  thereon. 

4.  The  ownership  of  lands  by  counties  and  other  municipal  corpora- 
tions forms  a  reasonable  basis  for  the  separate  treatment  of  those 
lands  in  matters  of  taxation. 

5.  Query:  Is  the  act  of  April  20th,  1906  (Pamph.  L.,  p.  273),  an 
act  for  taxing  property  within  the  meaning  of  the  constitution, 
the  act  providing  for  no  direct  imposition  upon  any  private  owner 
of  property,  but  in  effect  merely  requiring  one  governmental 
agency  to  contribute  public  moneys  towards  the  supi)ort  of  an- 
other governmental  agency? 


On  certiorari. 

Before  Juatioes  Hent)rickson,  Pitney  and  Trekchard 

For  the  prosecutor,  Alonzo  Church. 

For  the  town  of  West  Orange,  Simeon  H.  Rollinson. 

For  the  board  of  equalization,  Frederick  R.  Lehlbach. 
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The  opinion  of  the  court  was  delivered  by 

Pitney,  J.  This  writ  brings  up  a  tax  assessed  in  the  year 
1906  by  the  township  of  West  Orange  against  the  Essex 
County  Park  Commission,  upon  certain  land  situate  in  the 
township;  and  also  brings  under  review  a  judgment  of  the 
state  board  of  equalization  reversing  an  order  of  the  county 
board  of  taxation  of  Essex  county,  which  board  had  ordered 
the  tax  in  question  to  be  struck  out  of  the  tax  duplicate. 

The  Essex  County  Park  Commission  was  organized  pur- 
suant to  the  act  of  March  5th,  1895,  entitled  "An  act  to  estab- 
lish public  parks  in  certain  counties  in  this  state  and  to 
regulate  the  same.'*'  Pamph.  L,  1895,  p.  169 ;  Gen.  Stat.,  p. 
2618. 

The  land  in  question  was  purchased  or  condemned  by  the 
commission  for  the  purposes  of  a  county  park.  It  was  assessed 
At  the  sum  of  $50,000,  this  being  the  true  value  of  the  land 
without  regard  to  any  buildings  or  other  improvements 
thereon.  There  are  buildings  upon  it  valued  at  about  $20,000, 
and  the  park  commission  has  expended  upon  the  land  for 
other  improvements  the  sum  of  $100,000. 

The  tax  in  question  was  levied  pursuant  to  the  supplement 
of  April  20th,  1906,  to  the  General  Tax  law  of  1903.  The 
latter  act  (Pamph.  L.  1903,  p,  394,  §  3,  Tf  2)  exempted  from 
taxation  "the  property  of  the  United  States  and  of  the  State 
of  New  Jersey  and  of  the  respective  counties,  school  districts 
and  taxing  districts  when  used  for  public  purposes."  The 
supplement  (Pamph.  L.  1906,  p.  273)  enacts  that  "all  lands 
the  property  of  any  county,  and  all  lands  the  property  of  any 
taxing  district,  which  are  situated  within  the  limits  of  any 
other  taxing  district,  shall  be  subject  to  taxation  by  the  taxing 
district  within  which  such  lands  are  situated  at  the  true  value 
of  such  lands,  without  regard  to  any  buildings  or  other  im- 
provements on  such  lands,  notwithstanding  any  exemption 
provided  for  in  the  act  to  which  this  is  a  supplement." 

It  is  entirely  clear  that  lands  acquired  by  the  Essex  county 
park  commission  for  the  purposes  of  a  county  park  are 
"property  of  the  county*^  within  the  meaning  of  this  tax  law. 
By  section  2  of  the  act  for  establishing  parks   (Pamph.  L. 
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1895,  p,  169;  Oen.  Stat,  p.  2618)  the  board  is  empowered  to 
establish  parks  available  to  the  inhabitants  of  the  eonnty  and 
to  the  public,  and  for  this  purpose  to  acquire  land  in  the  cor- 
porate name  of  the  board  for  the  benefit  of  the  covnty.  By 
section  4,  titles  to  land  acquired  by  condemnation  are  to  pass 
to  the  board  in  trust  for  the  county.  By  section  14,  the  ex- 
penses incurred  in  establishing  the  park  are  to  be  met  by  issu- 
ing bonds  of  the  county,  and  these  bonds  are  to  be  paid  off  by 
county  taxation.  See  Freeholders  of  Essex  v.  Park  Commis- 
sion, 33  Yroom  376.  In  Ross  v.  Freeholders  of  Essex,  40 
Id,  291,  the  Court  of  Errors  and  Appeals,  in  dealing  with 
this  act,  treated  it  as  enabling  the  populous  counties  to  lay 
out  public  parks.  In  State  v.  Crowley,  10  Id,  264,  270,  it  was 
held  that  money  in  the  control  and  disposition  of  the  board 
of  chosen  freeholders  as  trustees  of  the  county  was  the  prop- 
erty of  the  county  within  the  meaning  of  a  criminal  statute. 
See,  also,  Hermann  &  Grace  v.  Freeholders  of  Essex,  64  Atl. 
Rep.  742,  744. 

It  is  contended  by  the  prosecutor  that  the  supplemental 
Tax  act  of  1906  is  unconstitutional  because  violative  of  article 
4,  section  7,  paragraph  12  of  the  constitution  of  this  state, 
which  directs  that  ^'property  shall  be  assessed  for  taxes  under 
general  laws,  and  by  uniform  rules,  according  to  its  true 
value.^' 

And,  first,  it  is  contended  that  it  is  impossible  to  arrive  at 
ihe  true  value  of  real  estate  for  the  purpose  of  taxation 
without  taking  into  consideration  the  buildings  and  other  im- 
provements thereon.  This  point  is,  we  think,  suflSciently  an- 
swered in  the  recent  opinion  of  this  court  in  Central  Railroad 
Co.  v.  State  Board  of  Assessors,  ante  p.  120.  The  act  before 
us  merely  requires  that  the  land  be  valued  separate  from  the 
buildings  and  other  improvements,  and  that  the  latter  be  not 


Secondly,  it  is  contended  that  the  act  of  1906  provides  for 
the  taxation  of  property  otherwise  than  by  uniform  rules ;  and 
this  on  the  ground  that  the  classification  adopted  by  the  act 
is  arbitrary,  and  that  there  exists  no  rational  ground  for 
grouping  together  in  one  class  property  owned  by  municipal 
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corporations,  &c.,  because  the  character  of  such  property  varies 
widely. 

The  basis  of  classification  adopted  in  this  act,  however,  is 
not  the  character  of  the  property  taxed  (except  that  the  act 
refers  to  real  estate  and  not  to  personal  property),  but  is  the 
ownership  of  the  property  by  the  counties  or  by  the  several 
taxing  districts.  Since  in  this  state  the  taxing  districts  are 
co-terminous  with  the  political  divisions  generically  known  as 
municipal  corporations  (see  cases  cited  in  Allison  v.  Corker, 
Assessor,  38  Vroom  605,  &c.),  the  words  "all  lands  the  prop- 
erty of  any  taxing  district,*'  as  used  in  the  act,  import  the 
ownership  of  the  property  by  some  municipal  corporation 
whose  territory  is  less  extensive  than  a  county.  The  question, 
therefore,  is  whether  the  ownership  of  lands  by  counties  and 
other  municipal  corporations  forms  a  reasonable  basis  for  the 
separate  treatment  of  those  lands  in  matters  of  taxation.  No 
doubt  it  does,  if  such  public  ownership  necessarily  imports  a 
public  use ;  for  it  has  long  been  settled  that  property  may  be 
classified  for  purposes  of  taxation  with  respect  to  its  user. 
State  Board  of  Assessors  v.  Central  Railroad  Co,,  19  Id. 
146;  Tippett  V.  McOraih,  Collector,  41  Id,  110,  and  cases 
cited;  8.  C,  affirmed,  42  Id.  338.  It  seems  to  us  that  the 
mere  fact  that  lands  are  owned  by  a  county  or  other  mimici- 
pality  necessarily  imports  that  it  is  to  some  extent  impressed 
with  a  public  use.  These  public  corporations  are  but  agencies 
of  the  state,  and  they  exercise  no  other  than  public  functions. 
Where  lands  owned  by  them  are  used  for  such  a  purpose  as  a 
court-house  or  a  recreation  park,  the  public  use  is  of  course 
manifest.  But  even  where  not  devoted  to  such  a  purpose,  we 
think  that  nevertheless  there  is  a  public  use.  Take  the  case  of 
lands  purchased  at  a  tax  sale,  or  lands  bought  in  under  execu- 
tion issued  to  enforce  payment  of  a  debt  due  to  the  public  cor- 
poration ;  while  such  lands  are  normally  held  for  a  temporary 
purpose  and  only  to  secure  the  payment  of  moneys  due  to  the 
public,  yet,  while  thus  held,  they  are  in  a  sense  devoted  to  the 
public  use,  as  much  so  as  the  moneys  themselves  for  whose 
payment  they  are  held  in  pledge. 

The  Tax  law  of  1866  wholly  exempted  the  property  of  the 
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counties,  townships  and  boroughs  from  taxation,  without  ex- 
pressing any  condition  based  upon  the  devotion  of  such  prop- 
erty to  public  use.  Pamph.  L.  1866,  p.  1078,  §  5;  Rev.  1877, 
p.  1151,  pL  64;  Gen.  Stat.,  p.  3320,  pi  200.  The  act  of  1903 
(Pamph.  L.,  p.  394,  §  3,  If  2)  exempts  the  property  of 
the  counties,  &c.,  "when  used  for  public  purposes."  It  is,  of 
course,  necessary  to  give  some  force  to  the  quoted  words,  and 
they  have  been  held  to  limit  the  exemption  to  property  which, 
in  specie,  is  used  for  public  purposes.  City  of  Perth  Amhoy 
V.  Barker,  Collector,  45  Vroom  127. 

Nevertheless,  for  more  than  a  generation  prior  to  the  act  of 
1903,  the  mere  public  ownership  of  property  was  treated  as  a 
basis  for  wliolly  exempting  it  from  taxation,  and  the  act  of 
1866  was  not,  so  far  as  we  recall,  challenged  for  unconstitu- 
tionality on  that  ground.  Of  course,  if  public  ownership  fur- 
nishes a  sufficient  ground  in  reason  for  wholly  exempting  prop- 
erty from  taxation,  it  furnishes  a  sufficient  ground  for  taxing 
it  on  a  different  basis  from  property  otherwise  owned ;  as,  by 
taxing  land  as  bare  land,  without  increment  by  reason  of  build- 
ings or  other  improvements  thereon. 

No  doubt  the  explanation  for  the  mode  adopted  by  the  legis- 
lature in  the  act  of  1906  with  respect  to  taxing  land  owned  by 
one  municipality  or  taxing  district  and  situate  within  the 
bounds  of  another,  is  to  be  found  in  the  fact  that  the  same 
land,  if  held  in  private  ownership  and  devoted  to  private  use, 
would  contribute  at  least  in  proportion  to  its  unimproved 
value  to  the  taxable  ratables  of  the  taxing  district  where  it  is 
situate,  the  buildings  being  excluded  from  the  valuation  on 
the  ground  that  these  are  presumably  added  or  at  least  main- 
tained at  the  public  expense.  The  act  is  a  compromise  be- 
tween complete  exemption  and  full  taxation,  evidently  based 
upon  a  balance  of  conflicting  claims  to  consideration  as  be- 
tween the  public  agency  that  owns  and  controls  the  property 
and  the  public  agency  within  whose  jurisdiction  it  is  situate. 
We  cannot  say  that  the  result  reached  is  irrational  or  so 
wholly  unfounded  as  to  render  the  classification  illusory,  and 
the  law  therefore  special  and  unconstitutional. 

The  above  views  are  based  upon  the  theory  that  the  act  of 
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1906  is  in  truth  an  act  for  taxing  property,  within  the  mean- 
ing of  the  constitutional  clause  that  prescribes  generality  and 
uniformity  and  the  adoption  of  a  basis  of  true  value.  That 
it  is  in  form  an  act  for  taxing  property  is  quite  clear.  That 
it  is  such  in  substance  is  by  no  means  so  clear.  The  act  seems 
to  diflfer  from  an  ordinary  tax  law  in  that  it  does  not  provide 
for  a  direct  imposition  upon  any  private  owner  of  property. 
In  effect  it  merely  requires  one  public  agency  to  contribute 
towards  the  support  of  another  public  agency,  both  agencies 
existing  for  purposes  of  government  in  and  for  the  several 
localities  in  question.  The  act  of  1906  therefore  merely  re- 
quires public  moneys  to  be  taken  from  one  public  agent  and 
paid  to  another.  Since,  however,  this  question  was  not  fully 
discussed  by  counsel,  we  leave  it  undetermined,  and  base  our 
decision  upon  the  view  that  the  act  of  1906,  treated  as  an  act 
for  taxing  property  within  the  meaning  of  the  constitution, 
is  not  in  violation  of  that  instrument. 

Xo  other  ground  for  reversal  being  urged,  the  tax  and  judg- 
ment under  review  should  be  aflBrmed,  with  costs. 


IN  THE  MATTER  OF  THE  APPLICATION  OF  THE  BELVI- 
DERE-DELAWARE  RAILROAD  COMPANY  ET  AL.  FOR  A 
SUMMARY  DETERMINATION  AS  TO  THE  TAXATION 
OF  CERTAIN  LANDS  IN  THE  CITY  OF  TRENTON. 

Argued  June  10,  1907— Decided  November  11,  1907. 

1.  Query:  Whether  the  summary  review  in  matters  of  double  taxa- 
tion of  the  property  of  a  railroad  or  canal  company,  as  prescribed 
by  section  28  of  the  Tax  law  of  1888  (Gen.  8tat,,  p,  3332,  pL 
239),  may  properly  be  invoked  by  a  railroad  company  for  the 
purpose  of  determining  the  question  whether  certain  property 
used  for  railroad  purposes  is  "main  stem"  or  "second-class"  rail- 
road property? 

2.  Proofs  upon  the  question  whether  certain  property  of  a  branch 
railroad  is  assessable  by  the  state  board  of  assessors  as  main 
stem,  or  assessable,  under  Pamph.  L.  1906,  p.  571,  by  the  local 
assessors  as  second-class  railroad  property,  having  been  submitted 
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upon  the  reasonable  assamption  that  the  matter  would  be  decided 
upon  the  basis  of  the  rule  laid  down  by  this  court  in  the  two  cases 
of  Jersey  City  v.  Board  of  Assessors,  44  Vroom  164,  170,  and 
the  Court  of  Errors  and  Appeals  having  (since  the  argument 
herein)  reversed  the  judgment  of  the  Supreme  Court  in  the  second 
of  those  cases,  laying  down  a  different  rule  for  determining 
whether  the  land  occupied  by  the  roadbed  of  a  branch  railroad  is 
to  be  assessed  as  main  stem  or  as  second-class  property — Held, 
that  the  present  application  should  be  dismissed,  without  preju- 
dice to  the  right  of  the  railroad  companies  to  take  further  pro- 
ceedings for  review  of  the  disputed  taxes. 


In  the  matter  of  double  taxation. 

Before  Justice  Hendrickson,  Pitney  and  Trbnchabd 

For  the  applicants,  Vredenburgh,  Wall  &  Carey, 

For  the  state,  Robert  H,  McCarter,  attorney-general. 

For  the  city  of  Trenton,  Charles  E.  Bird. 

The  opinion  of  the  court  was  delivered  by 

Pitney^  J.  This  is  an  application  for  a  summary  determi- 
nation as  to  the  proper  mode  of  taxing  certain  railroad  prop- 
erty in  the  city  of  Trenton,  including  the  main  track  and 
roadbed  and  also  some  side  tracks  of  a  railroad  that  is  known 
as  the  Enterprise  branch  of  the  Belvidere-Delaware  railroad. 
This  property  was  assessed  for  the  year  1906  by  the  state  board 
of  assessors  as  "main  stem,"  and  assessed  for  the  same  year  by 
the  taxing  authorities  of  the  city  of  Trenton  as  ^^second-class" 
railroad  propert}'. 

The  jurisdiction  of  this  court  is  invoke*!  by  the  railroad 
company  in  the  manner  prescribed  by  section  28  of  the  Tax 
law  of  1888  {Gen,  Stat,  j>,  3332,  pi  239),  which  prescribes 
"that  in  case  any  property  of  any  railroad  or  canal  company, 
which  has  been  or  shall  hereafter  be  in  any  year  assessed  by  the 
local  authorities  of  any  taxing  district,  has  been  or  shall  be 
also  assessed  by  the  state  board  of  assessors  as  properly  used 
for  railroad  or  canal  purposes,  the  Supreme  Court,  or  any 
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three  justices  thereof  to  be  assigned  by  the  Chief  Justice,  shall 
determine  in  a  summary  manner  the  character  of  the  property, 
and  whether  used  for  railroad  or  canal  purposes,  and  by  which 
assessors  the  same  has  lawfully  been  assessed,  which  determina- 
tion shall  be  made  whether  the  taxes  in  question  have  been 
paid  or  not,  and  whetlier  a  certiorari  to  review  either  assess- 
ment has  been  granted  or  not,"  &c.  The  section  goes  on  to 
provide  that  depositions  may  be  taken  for  use  on  the  hearing, 
that  the  justices  may,  if  they  see  fit,  view  the  property  in  dis- 
pute, to  guide  them  in  their  decision,  and  that  the  judgment 
of  the  court  shall  direct  the  cancellation  or  reduction  of  either 
assessment,  as  the  character  of  the  property  may  require,  and 
shall  make  such  order  respecting  the  retuni  to  the  taxpayer  of 
any  tax  that  may  have  been  paid  to  the  state  or  to  any  taxing 
district  not  entitled  thereto,  as  the  court  shall  deem  just. 

This  section  was  manifestly  intended  as  a  convenient  (but 
not  exclusive)  substitute  for  a  review  by  certiorari,  and  enables 
the  court  to  deal  with  the  matter  the  same  as  if  both  taxes 
were  brought  under  review  by  the  common  law  writ.  The 
statute  goes  further,  in  that  it  allows  the  review,  notwithstand- 
ing the  taxes  have  been  paid  (a  certiorari  would  hardly  be 
allowed  after  their  payment),  expressly  permits  a  view  of  the 
property,  and  makes  provision  for  a  return  of  moneys  paid 
under  an  improper  assessment. 

But  it  will  be  observed  that  the  proceeding  thus  provided 
for  was,  in  its  origin,  intended  merely  to  determine  whether 
the  property  doubly  assessed  was  used  for  railroad  or  canal 
purposes.  If  it  was  so  used,  then,  whether  it  were  *^main  stem" 
or  "second-class"  property,  it  was  taxable  by  the  state  board 
of  assessors  under  the  act  of  1888 ;  if  not  so  used,  it  was  by 
the  terms  of  that  act  taxable  by  the  local  assessors  the  same  as 
the  taxable  property  of  other  owners  in  the  same  taxing  dis- 
trict. Until  the  year  1906  the  assessment  of  all  property  used 
for  railroad  or  canal  purposes  was  under  the  jurisdiction  of  the 
state  board  of  assessors. 

But  by  the  supplement  of  May  18th,  1906,  to  the  Railroad 
act  of  1888  (Pamph,  L.  1906,  p.  571),  it  was  provided  that 
the  taxes  upon  what  is  known  as  "second-class"  railroad  or 
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canal  prope^y  shall  be  assessed  and  taxed  in  each  taxing  dis- 
trict in  the  same  manner  as  other  property  is  assessed  and 
taxed. 

The  taxes  assessed  upon  the  Enterprise  branch  by  the  local 
authorities  of  the  city  of  Trenton  for  the  year  1906  were 
assessed  under  the  authority  of  this  act.  Admittedly  all  the 
property  in  question  is  used  for  railroad  purposes,  and  the 
question  at  issue  is  whether  it  is  "main  stem''  or  "second- 
class"  property. 

We  question  whether,  for  the  solution  of  such  a  controversy, 
the  railroad  company  can  properly  invoke  the  procedure  laid 
down  in  section  28  of  the  act  of  1888. 

But,  without  deteimining  this  question  (which  was  not  dis- 
cussed in  the  argument),  there  is  another  ground  upon  which 
we  think  the  present  application  should  be  dismissed.  The 
proofs  herein  were  submitted  upon  the  reasonable  assumption 
that  the  case  would  be  decided  upon  the  basis  of  the  rule  laid 
down  by  this  court  in  the  two  cases  of  Jersey  City  v.  Board  of 
Assessors,  44  Vroom  164,  170;  and  it  was  not  until  after  the 
present  case  was  argued  that  the  Court  of  Errors  and  Appeals 
announced  its  decision  (not  yet  reported,)  reversing  the  judg- 
ment of  the  Supreme  Court  in  the  second  of  those  cases,  and 
laying  down  a  different  rule  for  determining  whether  the  land 
occupied  by  the  roadbed  of  a  branch  railroad  was  to  be  assessed 
as  "main  stem''  or  as  "second-class"  property.  The  testimony 
submitted  in  the  present  case  is  not  such  as  to  enable  us  to 
apply  the  distinction  established  by  the  Court  of  Errors  and 
Appeals  in  the  Jersey  City  case. 

Under  the  circumstances  the  present  application  should  be 
dismissed,  but  without  prejudice  to  the  right  of  the  railroad 
companies  to  file  a  new  application  imder  section  28  (if  they 
are  advised  that  the  case  can  be  properly  dealt  with  under  that 
section),  or  to  apply  for  writs  of  certiorari  to  review  the  dis- 
puted taxes.  The  parties  will  then  be  enabled  to  intelligently 
prepare  and  submit  their  proofs  in  view  of  the  grounds  of  dis- 
tinction between  "main  stem"  and  "second-class"  property 
adopted  by  the  court  of  last  resort. 

The  dismissal  will  be  without  costs. 
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IN  THE  MATTER  OF  THE  APPLICATION  OF  THE  UNITED 
NEW  JERSEY  RAILROAD  AND  CANAL  COMPANY  ET 
AL.  FOR  A  SUMMARY  DETERMINATION  AS  TO  THE 
TAXATION  OF  CERTAIN  LANDS  IN  THE  CITY  OF 
NEWARK. 

Argued  June  10,  1907— Decided  November  11,  1907. 

1.  Under  the  act  for  the  taxation  of  railroad  and  canal  property 
(Oen.  8iat.,  p.  3325,  pi.  214),  as  amended  by  chapter  122  of  the 
laws  of  1906  (Pamph.  L,  1906,  p.  220),  the  "main  stem"  of  a 
railroad  does  not  extend  beyond  the  roadbed,  with  its  rails  and 
sleepers,  and  structures  erected  thereon  and  used  in  connection 
therewith,  although  such  roadbed  be  less  in  width  than  one  hun- 
dred feet. 

2.  ITnder  the  acts  cited  (Gen.  8iai.,  p.  3325,  pi.  214;  Pamph.  L. 
1906,  p.  220),  where  the  roadbed  of  a  railroad  is  less  than  one 
hundred  feet  in  width,  all  land  adjoining  it  used  for  railroad  pur- 
poses is  "second-class"  railroad  property,  locally  taxable  under 
Pamph.  L.  1906,  p.  571. 


In  matter  of  double  taxation. 

Before  Justices  Hendrickson,  Pitney  and  Tbenohahd. 

For  the  applicants,  Vredenburgh,  Wall  &  Carey. 

For  the  state,  Robert  H.  McCarter,  attorney-general. 

For  the  city  of  Newark,  Herbert  Boggs  and  Francis  Child, 


Jr. 


The  opinion  of  the  court  was  delivered  by 

Pitney,  J.  This  is  an  application  under  section  28  of  the 
Kailroad  Tax  law  of  1888  {Gen.  Stat.,  p.  3332,  pi.  239),  call- 
ing upon  the  court  to  solve  a  question  of  double  taxation  upon 
what  is  known  as  lot  N"o.  10,  block  No.  152,  in  the  city  of 
Newark.  The  lot  consists  of  a  strip  about  thirty-five  feet  wide 
and  seven  hundred  and  thirty-five  feet  long,  extending  from 
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the  southerly  line  of  Market  street  to  the  northerly  line  of 
Hamilton  street,  and  lying  on  the  westerly  side  of  the  main 
or  thoroughfare  tracks  of  the  Pennsylvania  railroad  that  pass 
through  the  city  of  Newark.  The  platforms  of  the  Market 
street  passenger  station  and  some  of  the  station  buildings 
stand  upon  this  strip. 

The  lot  is  indubitably  used  for  railroad  purposes.  It  was 
assessed  for  the  year  1906  by  the  state  board  of  assessors  as 
part  of  the  main  stem  of  the  Pennsylvania  railroad,  and  also 
by  the  local  assessors  of  Newark  (under  Pamph,  L.  1906,  p. 
571)  as  "second-class''  railroad  property. 

For  reasons  suggested  in  the  opinion  delivered  at  this  term 
in  the  case  of  the  Belvidere-Delaware  Railroad  Co.  et  al., 
we  doubt  whether  the  railroad  company  has  the  right  to  in- 
voke the  procedure  laid  down  in  section  28  of  the  act  of  1888 
for  the  purpose  of  determining  whether  the  property  is  main 
stem  or  second-class  property. 

But  no  objection  to  the  procedure  adopted  was  made  upon 
the  argument ;  and  since  writs  of  certiorari  would  have  been 
allowed  to  raise  the  same  question,  and  since  all  parties  con- 
cerned are  before  the  court,  we  have  concluded  to  pass  upon 
the  merits,  and  will  consider  the  proceedings  as  amended  (if 
necessary)  by  the  substitution  of  writs  of  certiorari  and  proper 
returns  thereto. 

By  the  act  of  1888  {Cfen.  Stat,  p.  3325,  pi  214)  the  term 
"main  stem"  of  a  railroad  was  declared  to  include  "the  road- 
bed, not  exceeding  one  hundred  feet  in  width,  with  its  rails 
and  sleepers,  (and)  depot  buildings  used  for  passengers  con- 
nected therewith."  By  a  recent  supplement  (Pamph.  L.  1906, 
p.  220)  the  main  stem  "shall  hereafter  be  held  to  include  the 
roadbed,  not  exceeding  one  hundred  feet  in  width,  with  its 
rails  and  sleepers,  and  all  structures  erected  thereon  and  used 
in  connection  therewith,  not  including,  however,  any  passen- 
ger or  freight  buildings  erected  thereon." 

The  term  "roadbed"  is  of  plain  import  It  signifies  the 
bed  or  foundation  upon  which  rests  the  superstructure  of  rails 
and  sleepers.    Giving  due  effect  to  the  word  "main"  in  the 
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phrase  "main  stem/'  the  roadbed  that  is  to  constitute  main 
stem  must  be  deemed  the  bed  or  foundation  of  the  principal 
tracks  of  the  railroad  at  the  place  in  question. 

We  find  from  the  evidence  that  the  roadbed  of  the  Penn- 
sylvania railroad  at  the  place  in  question  is  no  wider  than  the 
elevated  structure  upon  which  the  main  through  tracks  are 
carried,  and  this  structure  is  only  fifty-six  feet  in  width  or 
thereabouts,  and  includes  no  part  of  lot  No.  10,  block  No. 
152.  The  lot  in  question,  being  outside  of  the  roadbed,  is  not 
within  the  main  stem  as  defined  in  Pamph,  L,  1906,  p.  220. 

As  pointed  out  in  the  opinion  of  this  court  in  Central  Rail- 
road Co,  V.  State  Board  of  Assessors,  ante  p.  120  (at  p,  144) : 
"The  limitation  of  width  is  only  one  of  several  limita- 
tions that  go  to  make  up  the  statutory  definition  of  main  stem. 
As  defined  in  chapter  122  of  the  laws  of  1906,  it  does  not 
extend  beyond  the  roadbed  with  its  rails  and  sleepers  and 
structures  erected  thereon  and  used  in  connection  therewith, 
although  this  be  less  in  width  than  one  hundred  feet.  It  is 
only  in  places  where  there  may  happen  to  be  a  greater  width 
that  the  one-hundred-foot  limitation  has  eflfecf  In  short, 
where  the  roadbed  is  less  than  one  hundred  feet  in  width  (as, 
for  instance,  fifty-six  feet  in  the  present  case),  all  land  adjoin- 
ing it  used  for  railroad  purposes  is  second-class  railroad  prop- 
erty. The  width  of  one  hundred  feet,  as  used  in  the  statute, 
is  a  measure  of  limitation,  not  of  extension.  Main  stem  can 
in  no  event  be  wider  than  roadbed ;  it  is  narrower  where  the 
roadbed  is  wider  than  one  hundred  feet. 

Nor  do  we  understand  that  a  contrary  view  was  intended  to 
be  expressed  in  the  opinion  delivered  by  Mr.  Justice  Fort  for 
the  Court  of  Errors  and  Appeals  in  the  recent  case  of  Jersey 
City  V.  State  Board  of  Assessors  (not  yet  reported),  reversing 
the  decision  of  this  court  reported  in  44  Vroom  170.  It  is 
true  the  learned  justice,  having  first  quoted  the  statute  to  the 
effect  that  the  term  "main  stem"  of  each  railroad,  as  used  in 
the  act,  "shall  be  held  to  include  the  roadbed  not  exceeding 
one  hundred  feet  in  width,  with  its  rails  and  sleepers,"  &c., 
afterwards  employs,  arguendo,  such  general  expressions  as 
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"the  one  hundred  feet  of  main  stem,"  and  the  like.  But  he 
goes  on  to  say :  "The  presumption  is  that  the  roadbed,  as  laid 
under  the  route  as  filed,  is  to  be  taxed  as  main  stem  within 
the  statutory  width/'  In  short,  it  is  plain,  we  think,  that  he 
did  not  use  the  expression  "the  one  hundred  feet  of  its  road- 
l)ed,"  and  other  like  expressions,  as  meaning  that  main  stera 
should  be  treated  as  having  a  width  of  one  hundred  feet  where 
le^^s  than  that  width  is  occupied  by  the  roadbed.  Indeed,  no 
such  question  was  presented  in  the  case  before  him. 

The  present  case  does  not  show  that  plot  No.  10  was  origi- 
nally acquired  as  part  of  the  "right  of  way^'  of  the  railroad. 
But  even  if  this  did  appear,  the  plot  could  not  properly  be 
treated  as  part  of  the  roadbed,  for  it  is  not  now  used,  nor  is 
there  any  present  purpose  apparent  to  use  it  in  the  future,  for 
roadbed  purposes.  The  rule  laid  down  by  the  Court  of  Error-^ 
and  Appeals  in  United  New  Jersey  Railroad,  &c.,  Co.  v.  Jer- 
sey City,  26  Vroom  129,  131,  has  no  application  to  the  present 
controversy.  There  the  sole  question  was  whether  the  prop- 
erty in  question  was  used  for  railroad  purposes,  not  whether 
iu  was  used  for  main  stem  or  roadbed  rather  than  for  other 
railroad  purposes.  In  that  case  the  Chancellor  said:  "We 
think  that  where  an  authorized  right  of  way  has  been  acquired 
over  which  a  railroad  has  been  constructed  and  is  in  good 
faith  operated,  which  right  of  way  is  not  devoted  to  another 
purpose,  it  is  used  for  railroad  purposes  within  the  meaning 
of  tho  statute  considered,  although  it  may  not,  for  the  time 
being,  be  wholly  occupied  by  tracks  or  other  railroad  appli- 
ances. That  part  of  it  which  awaits  railroad  occupation  upon 
the  demand  of  necessity  is  in  use,  like  a  curtilage  to  a  dwell- 
ing-house or  the  sides  of  a  country  highway." 

In  the  present  case  the  land  in  question  is,  of  course,  used 
for  railroad  purposes.  But  the  question  whether  it  is  main 
stem  or  second-class  property  is  quite  a  different  question. 
Holding,  as  we  do,  that  it  is  outside  of  the  roadbed,  it  results 
that  it  was  properly  assessed  by  the  city  authorities  as  second- 
class  railroad  property.  The  city  tax  upon  this  property 
should  therefore  be  affirmed. 
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The  proofs  do  not  enable  us  to  determine  to  what  extent 
the  valuation  imposed  by  the  state  board  upon  the  main  stem 
of  this  railroad  should  be  reduced  by  reason  of  the  circum- 
stance that  this  plot  was  included  in  that  valuation.  This 
plot  was  not  separately  assessed  by  the  board,  and  we  have 
nothing  before  us  to  show  what  value  was  attributed  to  it  by 
them. 

It  appears  that  a  part  of  the  taxes  payable  to  the  state  by 
these  companies  upon  main  stem  for  the  year  1906  have  been 
paid.    What  part  does  not  appear. 

We  are  therefore  unable  from  the  proofs  to  make  an  order 
either  for  a  reduction  of  the  assessed  valuation  of  the  main 
stem  or  for  a  return  by  the  state  to  the  companies  of  any  por- 
tion of  the  amount  paid  upon  account  of  the  tax  thereon. 

If  desired,  we  will  hear  counsel  for  the  applicants  and  for 
the  state  with  respect  to  these  matters. 


IN  THE  MATTER  OF  THE  APPLICATION  OP  THE  NEW 
YORK  BAY  RAILROAD  COMPANY  FOR  A  SUMMARY 
DETERMINATION  AS  TO  THE  TAXATION  OF  CERTAIN 
LANDS  IN  THE  CITY  OF  NEWARK. 

Argued  June  10,  1907— Decided  November  11,  1907. 

1.  Under  the  act  for  the  taxation  of  railroad  and  canal  property 
{Oen.  Stat.,  p.  3325,  pi  214),  as  amended  by  chapter  122  of  the 
laws  of  1906  {Pamph.  L.,  p.  220),  the  main  stem  of  a  railroad 
does  not  extend  beyond  the  roadbed,  although  such  roadbed  be 
leas  in  width  than  one  hundred  feet. 

2.  Certain  property  of  a  branch  railroad  used  for  railroad  purposes 
— Held,  under  the  evidence,  not  to  be  a  part  of  its  main  stem, 
assuming  that  the  roadbed  of  the  branch  railroad,  under  the  deci- 
sion of  the  Court  of  Errors  and  Appeals  in  Jersey  City  v.  State 
Board  of  Assessors  (not  yet  reported),  is  "main  stem"  for  the 
purposes  of  taxation. 


In  the  matter  of  double  taxation. 
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Before  Justices  Hendriokson,  Pitney  and  Trenchakd. 

For  the  applicant,  Vredenburgh,  Wall  &  Carey. 

For  the  state,  Robert  H,  McCarter,  attorney-general. 

For  the  city  of  Newark,  Herbert  Boggs  and  Francis  Child, 
Jr. 

The  opinion  of  the  court  was  delivered  by 

Pitney,  J.  This  case  involves  the  question  of  the  proper 
mode  of  taxing  certain  lands  in  the  city  of  Newark,  alleged 
to  be  used  for  railroad  purposes  in  connection  with  what  is 
known  as  the  West  Newark  branch  of  the  New  York  Bay 
railroad.  It  appears  that  what  is  known  as  the  "main  line" 
of  this  railroad  extends  from  Waverly,  on  the  main  line  of 
the  Pennsylvania  railroad,  and  runs  in  an  easterly  direction 
across  Newark  bay  to  a  terminal  at  Greenville,  on  the  Hudson 
river.  The  West  Newark  branch  does  not  directly  connect 
with  this  main  line,  but  starts  from  the  main  line  of  the 
Pennsylvania  railroad  near  South  Broad  street  in  Newark 
(a  considerable  distance  from  Waverly),  and  runs  first  north- 
westerly and  then  northeasterly  a  distance  of  about  two  miles 
to  a  freight  depot  and  freight  terminal  on  Eighteenth  avenue 
in  Newark.  This  branch  is  used  for  the  purpose  of  distribut- 
ing and  collecting  freight  to  and  from  various  manufacturing 
establishments  located  along  its  line. 

Two  main  tracks  known  as  "thoroughfare  tracks"  extend 
throughout  the  length  of  this  West  Newark  branch.  Their 
roadbed  comprises  a  strip  of  land  twenty-six  feet  in  width. 

The  lots  of  land  now  in  question  include  those  designated 
as  lots  Nos.  50  and  51  in  block  No.  2577,  lot  No.  60  in  block 
No.  2597,  and  lot  No.  57  in  block  No.  2691.  All  these  lots 
lie  entirely  outside  of  and  adjoining  the  twenty-six-foot  strip 
that  constitutes  the  roadbed  of  the  principal  tracks. 

Besides  these,  lot  No.  1  in  block  No.  2571  is  in  controversy. 
This  lot  is  about  one  hundred  feet  in  width,  extending  south- 
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westerly  from  Eighteenth  avenue  to  Waverly  avenue,  and  it 
includes  the  roadbed  of  the  thoroughfare  tracks  if  these  tracks 
be  found  to  extend  further  to  the  northeast  than  Waverly 
avenue. 

The  controversy  arises  from  the  fact  that  for  the  year  1906 
the  lots  above  mentioned  were  included  by  the  state  board  of 
taxation  in  the  property  assessed  by  the  board  as  "main 
stem,"  imder  the  provisions  of  the  act  of  1888  for  the  taxa- 
tion of  railroad  and  canal  property  (Oen.  Stat,,  p.  3325,  pi. 
214),  as  amended  in  1906  (Pamph.  L,  1906,  pp,  121,  220), 
while  for  the  same  year  they  were  assessed  by  the  local  author- 
ities of  the  city  of  Newark  as  "second-class'^  railroad  prop- 
erty, by  virtue  of  the  supplement  of  May  8th,  1906,  to  the  act 
of  1888.    Pamph,  L.  1906,  p,  571. 

The  application  to  the  jurisdiction  of  this  court  for  the 
determination  of  this  controversy  was  made  by  the  railroad 
company  under  section  28  of  the  act  of  1888.  Oen.  Stat,  p. 
3332,  pi.  239.  We  repeat  the  query  suggested  in  the  opinion 
delivered  at  the  present  term  in  the  case  of  the  Belvidere- 
Delaware  Railroad  Company  et  al.,  whether  the  procedure  laid 
down  in  the  section  cited  can  be  availed  of  for  the  purpose  of 
determining  whether  any  given  property  is  main  stem  or 
second-class  property. 

But  since  no  objection  to  the  form  of  procedure  was  made 
upon  the  argument,  since  the  railroad  company  would  have 
been  entitled  to  sue  out  writs  of  certiorari  to  raise  the  same 
question,  and  since  all  parties  concerned  are  before  the  court 
in  the  present  proceeding,  we  will  pass  upon  the  merits, 
treating  the  proceedings  as  amended  (if  necessary)  by  the 
substitution  of  writs  of  certiorari  and  proper  returns  thereto. 

Counsel  for  the  city  of  Newark  contend  that  the  entire 
property  of  the  West  Newark  branch  of  the  New  York  Bay 
Raiboad  Company  (including  even  the  twenty-six-foot  strip 
occupied  by  the  thoroughfare  tracks)  is  second-class  prop- 
erty and  not  main  stem,  under  the  rule  adopted  by  this  court 
in  the  two  cases  of  Jersey  City  v.  Board  of  Assessors,  44 
Vroom  164,  170.     But  since  the  argument  herein  that  rule 
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has  been  overthrown  by  the  Court  of  Errors  and  Appeals  in 
reversing  one  of  those  decisions,  and  a  different  rule  estab- 
lished for  determining  whether  the  roadbed  of  a  so-called 
branch  railroad  is  to  be  regarded  as  main  stem  or  as  second- 
class  property,  that  rule  being  dependent  upon  the  question 
whether  the  branch  railroad  was  laid  under  such  legislative 
authority  as  to  require  it  to  be  treated  as  a  railroad  by  itself^ 
having  its  own  main  stem. 

This  qiH^stion,  however,  has  no  pertinency  to  the  present 
case  (in  our  view  of  the  facts)  except  with  regard  to  lot 
No.  1  in  block  No.  2571.  All  the  other  plots  in  question  lie 
outside  of  the  twenty-six-foot  strip  that  includes  the  roadbed 
of  the  two  main  or  thoroughfare  tracks.  The  decision  of  the 
Court  of  Errors  and  Appeals  in  Jersey  City  v.  State  Bo&rd  of 
Assessors  (not  yet  reported)  subjects  to  taxation  by  the  state 
board  only  the  main  stem  or  roadbed  of  the  branch  railroad, 
and  not  the  lands  that  lie  without  it. 

The  width  of  the  lands  now  in  question,  added  to  the  width 
of  the  adjacent  twenty-six-foot  strip,  in  no  place  exceeds  one 
hundred  feet.  The  several  plots,  however,  do  not  make  up  a 
continuous  strip  of  one  hundred  feet  in  width,  the  continuity 
being  interruped  by  offsets  at  the  intersection  of  streets  and 
at  places  where  curves  exist  in  the  line  of  the  branch.  It 
cannot  be  deemed,  therefore,  that  the  whole  of  these  plots  was 
acquired  for  the  purpose  of  accommodating  through  tracks  of 
the  branch  railroad.  But  even  did  this  appear,  it  is  to  be 
observed  that  the  rule  laid  down  by  the  Court  of  Errors  and 
Appeals  in  United  New  Jersey  Railroad,  x&c,  Co,  v.  Jersey 
City,  26  Vroom  129,  131,  has  no  applicancy  to  the  present 
controversy.  There  the  sole  question  was  whether  the  prop- 
erty in  question  was  used  for  railroad  purposes,  not  whether 
it  was  used  for  main  stem  or  roadbed,  rather  than  for  other 
railroad  purposes.  In  that  case  the  Chancellor  said:  'TVe 
think  that  where  an  authorized  right  of  way  has  been  acquired, 
over  which  a  railroad  has  been  constructed  and  is  in  good 
faith  operated,  which  right  of  way  is  not  devoted  to  another 
purpose,  it  is  used  for  railroad  purposes  within  the  meaning 
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of  the  statute  considered,  although  it  may  not,  for  the  time 
being,  be  wholly  occupied  by  tracks  or  other  railroad  appli- 
ances. That  part  of  it  which  awaits  railroad  occupation  upon 
the  demand  of  necessity  is  in  use,  like  the  curtilage  to  a  dwell- 
ing-house or  the  sides  of  a  country  highway.*' 

In  the  present  case  the  city  may  well  concede  that  all  the 
land  in  question  is  used  for  railroad  purposes.  But  the  ques- 
tion whether  it  is  main  stem  is  quite  a  different  question. 

The  act  of  1888  (Gen,  Stat,  p.  3325,  pi  214)  declared 
what  was  to  be  included  in  the  term  "main  stem."  By  the 
recent  supplement  (Pamph.  L.  1906,  p.  220)  it  was  enacted 
that  main  stem  "shall  hereafter  be  hold  to  include  the  road- 
bed not  exceeding  one  hundred  feet  in  width,  with  its  rails 
and  sleepers,  and  all  structures  erected  thereon  and  used  in 
connection  therewith,  not  including,  however,  any  passenger 
or  freight  buildings  erected  thereon.*' 

As  pointed  out  in  the  opinion  delivered  by  this  court  at 
this  term  in  the  Matter  of  the  United  New  Jersey  Railroad 
and  Canal  Co.  et  al.,  the  "main  stem"  of  a  railroad  does  not 
extend  beyond  the  roadbed,  although  such  roadbed  be  less  in 
width  than  one  hundred  feet.  "Roadbed"  signifies  the  bed  or 
foundation  upon  which  rests  the  superstructure  of  rails  and 
sleepers.  Giving  due  effect  to  the  word  "main"  in  the  phrase 
"main  stem,"  the  roadbed  that  is  to  constitute  main  steiji 
must  be  deemed  the  bed  or  foundation  of  the  prindpal  tracks 
of  the  railroad  at  the  place  in  question.  The  width  of  one 
hundred  feet,  as  used  in  the  statute,  is  a  measure  of  limita- 
tion, not  of  extension,  and  the  fact  that  a  railroad  company 
at  any  place  on  its  line  owns  land  of  the  width  of  one  hundred 
teet  or  more  does  not  extend  "main  stem"  to  the  width  of  one 
hundred  feet  unless  the  roadbed  of  its  principal  tracks  at  the 
place  in  question  extends  to  that  width. 

We  find  from  the  evidence  that  the  roadbed  of  the  West 
Newark  branch  of  the  New  York  Bay  railroad,  where  it 
crosses  blocks  Nos.  2691,  2597  and  2577,  is  not  wider  than 
the  twenty-six-foot  strip  that  is  occupied  by  the  two  main  or 
thoroughfare  tracks,  and  that  the  lots  in  question  (aside  from 
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lot  No.  1  in  block  No.  2571),  being  outside  of  the  roadbed, 
are  not  within  the  main  stem  as  defined  in  Pamph.  L.  1906, 
p.  220. 

With  respect  to  the  lots  just  referred  to,  therefore,  the 
assessment  imposed  by  the  city  of  Newark  is  sustained,  and 
the  assessment  imposed  by  the  state  board  of  assessors  should 
be  properly  reduced.  The  proofs  are  not  before  us  to  enable 
us  to  make  a  proper  reduction.  The  court  will  hear  counsel 
further  upon  this  question. 

It  remains  to  deal  with  lot  No.  1  in  block  No.  2571.  Here 
the  city  has  assessed  the  entire  strip  one  hundred  feet  wide, 
not  conceding  any  portion  of  it  to  be  main  stem.  Prom  the 
evidence  we  find  that  a  strip  twenty-five  feet  in  width  along 
the  northwesterly  side  of  this  strip  is  occupied  by  the  roadbed 
of  the  two  thoroughfare  tracks,  and  is  therefore  to  be  deemed 
main  stem,  if  any  part  of  this  branch  railroad  is  *'main  stem,*' 
under  the  rule  laid  down  by  the  Court  of  Errors  and  Appeals 
in  Jersey  City  v.  State  Board  of  Assessors  (not  yet  reported), 
and  that  under  the  same  rule  the  rest  of  this  lot  is  second- 
class  property. 

But  the  evidence  in  the  case,  having  been  presented  upon 
the  theory  adopted  by  this  court  in  the  two  cases  of  Jersey 
City  V.  State  Board  of  Assessors,  44  Vroom  164,  170,  is  not 
of  such  a  character  as  to  enable  us  to  determine  whether  any 
part  of  the  roadbed  of  this  branch  railroad  is  main  stem. 
With  respect,  therefore,  to  lot  No.  1  in  block  No.  2571,  no 
order  will  be  made  until  counsel  have  been  heard  upon  the 
question  whether  further  proofs  should  be  submitted. 
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PAUL    SHALLCEOSS    v.    WEST    JERSEY    AND    SBASHOEB 
EAILEOAD  COMPANY  BT  AL. 

Argued  June  6,  1907— Decided  November  11,  1907. 

By  virtue  of  the  statute  permitting  the  filing  of  several  pleas,  a  de- 
fendant may  to  a  count  in  trespass  plead  not  guilty  and  also  a 
justification,  and  the  plea  of  a  justification  is  not  evidence  to 
justify  a  finding  for  the  plaintiff  on  the  plea  of  not  guilty. 


On  rule  to  show  cause. 

For  the  plaintiff,  Harvey  F.  Carr  {Wilson,  Carr  &  Stack- 
house). 

For  the  defendants,  Thomas  L,  OasHll, 

The  opinion  of  the  court  was  delivered  by 

SwAYZE,  J.  Four  corporations  were  made  defendants  in 
this  suit.  At  the  trial  the  plaintiff  suffered  a  voluntary  non- 
suit as  to  the  Philadelphia  and  Camden  Ferry  Company,  and 
a  verdict  was  rendered  against  the  West  Jersey  and  Seashore 
Railroad  Company,  the  Pennsylvania  Eailroad  Company  and 
the  United  New  Jersey  Railroad  and  Canal  Company.  We 
fail  to  find  any  evidence  connecting  the  last-named  company 
with  the  injury  of  which  the  plaintiff  complains,  and  the  only 
ground  on  which  the  motion  to  nonsuit  as  to  that  company 
was  resisted  was  its  plea  of  justification.  But  this  plea  was 
accompanied  by  a  plea  of  not  guilty.  Although  these  pleas 
are  inconsistent,  it  is  permissible  to  file  inconsistent  pleas 
since  the  statute  of  4  Anne,  which  appears  in  a  modified  form 
in  our  Practice  act  as  section  116.  Pamph,  L.  1903,  p.  570; 
Parks  V.  McClellan,  15  Vroom  552.  Tidd  cites  a  case  where 
in  trespass  the  defendant  pleaded  not  guilty  and  several  pleas 
in  justification.    1  Tidd  659. 

Manifestly  the  permissibility  of  such  inconsistent  pleas  pre- 
vents the  plea  of  justification  from  being  evidence  in  the 
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plaintiff's  favor  on  the  plea  of  not  guilty,  even  if  pleadings 
are  to  be  treated  as  admissions  of  the  parties,  which  may  well 
be  doubted.    Oreenl  Ev,  (Wigm.  ed,)y  §  186. 

The  effect  of  a  bill  of  particulars  (Lee  v.  Heath,  32  Vroom 
250)  rests  on  a  different  ground.  It  is  an  admission  of  a 
party,  and  not  a  mere  pleading  by  an  attorney. 

The  trial  judge  charged  the  jury  that  "if  they  believed 
from  the  testimony  that  the  act  was  wanton  or  malicious  on 
the  part  of  the  agents  of  the  company,  they  would  be  justified 
in  adding  to  the  compensatory  damages  such  an  additional 
amount  as  would  be  a  lesson  to  the  defendants  and  prevent  a 
repetition  of  such  conduct — what  the  law  calls  vindictive 
damages  or  smart  money."  He  added  an  expression  of  his 
own  opinion  that  the  evidence  hardly  seemed  to  show  mali- 
cious conduct  on  the  part  of  the  officers  who  arrested  the 
plaintiff,  but  said  that  while  that  was  the  way  the  testimony 
impressed  him,  yet,  if  the  jury  thought  differently,  they  might 
award  vindictive  damages.  The  natural  inference  from  this 
charge  was  that  punitive  damages  might  be  given  against  the 
companies  if  the  officers,  their  employes,  acted  maliciously. 
This  is  not  the  rule.  The  defendants  cannot  be  charged  with 
punitive  damages  for  the  illegal,  wanton  or  oppressive  con- 
duct of  their  servants  unless  they  participated  in  the  wrongful 
act  of  the  servant,  either  expressly  or  impliedly,  by  conduct 
authorizing  or  approving  it,  either  before  or  after  it  was  com- 
mitted. Fohrman  v.  Consolidated  Traction  Co,,  34  Vroom 
391 ;  approved  by  the  Court  of  Errors  and  Appeals  in  Haver 
V.  Central  Railroad  Co.,  35  Id,  312.  In  the  latest  case,  Carey 
V.  Wolff  &  Co,,  43  Id,  510,  a  verdict  for  punitive  damages 
was  sustained  because  the  corporation  itself  had  issued  an 
attachment  against  a  man  when  there  was  no  debt,  and  the 
executive  officers  of  the  company  had  assented  to  the  tortious 
act  of  the  constable  in  seizing  the  property  of  the  defendants 
wife,  and  by  subsequent  conduct  had  evinced  a  determination 
to  oppress  her.  In  the  present  case  the  tort  was  committed 
by  mere  employes,  and  there  is  nothing  to  show  knowledge  on 
the  part  of  the  executive  officers. 

Upon  the  argument  I  was  inclined  to  think  that  the  charge 
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might  be  sustained  upon  the  theory  that  the  West  Jersey  Rail- 
road Company,  by  pleading  in  justification,  had  adopted  its 
officers'  acts.  Whether  such  a  plea  filed  by  the  attorney  would 
of  itself  in  any  event  be  evidence  of  an  adoption  by  the  com- 
pany of  the  agents'  tort  need  not  be  decided.  The  charge  did 
not  refer  to  the  plea,  but  allowed  the  jury  to  find  punitive 
damages  for  malice  of  the  agents,  without  regard  to  whether 
the  company  had  authorized  or  ratified  their  acts.  The  plea 
was  not  put  in  evidence  or  referred  to.  Moreover,  the  charge 
made  no  distinction  between  the  Pennsylvania  Railroad  Com- 
pany, which  pleaded  merely  not  guilty,  and  the  West  Jersey 
Railroad  Company,  which  added  the  plea  of  justification. 
Clearly  no  punitive  damages  could  have  been  allowed  against 
the  Pennsylvania  Railroad  Company. 

We  cannot  now  tell  whether  the  jury  in  their  verdict 
allowed  for  punitive  damages  or  only  for  compensatory  dam- 
ages, but  as  the  charge  permitted  them  to  award  for  both,  the 
rule  must  be  made  absolute. 


MARY  M.  HEINEY  ET  AL.  v.  ANDREW  NOLAN,  PLAINTIFF 
IN  ERROR. 

Arjfued  February  27,  1907— Decided  November  11,  1907. 

Where  an  owner  of  land  along  a  tidewater  creek  has,  prior  to  the 
act  of  March  20th,  1891,  improved  or  reclaimed  the  easterly  bank, 
it  cannot  be  assumed,  without  evidence,  that  low-water  mark  on 
that  side  was  not  west  of  the  centre  line  of  the  creek;  the  line 
of  low  water  depends  on  the  conformation  of  the  bed  of  the  creek 
and  is  a  matter  to  be  proved. 


On  error  to  Hudson  Circuit. 

Before  Justices  Gakrison,  Swayze  and  Trenchard. 

For  the  plaintiff,  defendant  in  error,  William  B.  Oillmore. 
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For  the  defendant,  plaintiflE  in  error,  John  Milton. 

The  opinion  of  the  court  was  delivered  by 

SwAYZE,  J.  This  is  an  action  of  ejectment.  The  defend- 
ant has  erected  a  building,  part  of  which  is  upon  the  land 
claimed  by  the  plaintiff.  The  land  was  formerly  under  tide- 
water, a  part  of  the  bed  of  Mill  creek.  The  plaintiff  claims 
under  a  grant  from  the  riparian  commissioners  dated  January 
11th,  1906.  The  defendant  claims  a  title  by  adverse  posses- 
sion as  against  the  state,  and  also  by  reason  of  his  having 
reclaimed  the  land  prior  to  1891  under  the  Wharf  act  of  1851. 
Gen.  Stat,,  p,  3753.  The  trial  court  overruled  both  claims  of 
the  defendant,  that  of  adverse  possession  upon  the  ground 
that  the  statute  of  limitations  does  not  run  against  the  state, 
and  that  of  reclamation  upon  the  ground  that  no  one  could 
acquire  title  except  by  grant  from  the  riparian  commissioners. 

The  first  question  is  difficult  and  important,  and  ought  not 
to  be  decided  until  after  a  more  thorough  discussion  than 
that  with  which  we  have  been  favored.  As  we  think  the  judg- 
ment must  be  reversed,  it  may  not,  however,  be  amiss  to  sug- 
gest some  of  the  difficulties  that  arise,  so  that  they  may  be 
present  to  the  minds  of  counsel  upon  the  retrial. 

The  first  question  is  whether  section  20  of  the  act  for  the 
limitation  of  actions  {Gen,  Stat.,  p.  1978,  pi.  27),  which 
applies  in  terms  to  the  lands  of  the  state,  is  applicable  to 
lands  under  tidewater,  which  may  be  granted  by  the  state  in 
fee,  and  are  not  merely  held  in  trust  for  the  purposes  of 
public  navigation.  Illinois  Central  Railroad  v.  People  of 
Illinois,  146  U,  S.  387.  If  so,  can  a  title  by  adverse  posses- 
sion be  acquired  since  the  passage  of  the  act  of  1891  (Oen. 
Stat.,  p.  2795,  pi.  43)  which  enacts  that  no  occupation  or 
reclamation  of  land  under  water,  without  legislative  act  or 
revocable  license,  shall  divest  the  title  of  the  state,  or  confer 
any  rights  upon  the  party  who  has  reclaimed  or  who  is  in 
possession  of  the  same. 

If  the  statutes  permit  a  title  to  land  under  tidewater  to  be 
acquired  by  adverse  possession,  the  further  question  arises 
whether  a  valid  title  can  be  so  acquired  in  view  of  the  consti- 
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tutional  provision  as  to  the  fund  for  the  support  of  free 
schools,  and  the  statutory  appropriation  of  the  income  from 
the  riparian  lands  to  that  purpose.  Henderson  v.  Atlantic 
City,  19  Dick.  Ch.  Rep,  683. 

It  is  not  now  necessary  to  pass  upon  these  questions  since 
we  think  the  trial  judge  erred  in  rejecting  the  defendants 
offer  to  prove  that  he  had  reclaimed  the  land  prior  to  the 
repeal  of  the  Wharf  act  in  1891.  By  the  common  law  of  this 
state,  if  the  owner  of  land  bounded  by  the  shorfe  upon  tide- 
water make  improvements  upon  or  reclaim  the  shore  adjoin- 
ing his  lands,  the  part  of  the  shore  so  improved  or  reclaimed 
belongs  to  him,  and  cannot  be  granted  by  the  state.  Oough  v. 
Bell,  2  Zab,  441 ;  3  Id,  624.  The  subject  was  regulated  by 
the  act  of  March  18th,  1851,  commonly  referred  to  as  the 
Wharf  act.  American  Dock  and  Improvement  Co.  v.  Trustees 
of  Public  Schools,  12  Stew.  Eq.  409,  413.  Section  1  author- 
izes the  riparian  owner  to  improve  the  shore  and  to  appro- 
priate the  same  to  his  own  exclusive  use.  The  act  defines  the 
shore  as  the  land  between  the  limits  of  ordinary  high  and  low 
water  (section  11).  Section  2,  which  authorizes  docks,  wharves 
and  piers  beyond  the  limits  of  ordinary  low  water,  has  no  bear- 
ing upon  the  present  case,  since  the  improvements  were  neither 
dock,  wharf  nor  pier,  and  for  the  further  reason  that  there 
was  no  offer  to  show  that  the  license  required  by  section  3  of 
the  act  had  been  obtained.  This  act  was  repealed  by  the  act 
of  March  20th,  1891,  but  the  repeal  was  not  to  be  construed 
to  restore  any  supposed  rights,  usage  or  local  common  law. 

Under  the  law  as  it  stood  prior  to  1891,  the  defendant 
could  acquire  title  as  far  as  the  low-water  mark  by  improving 
the  shore.  Counsel  for  the  plaintiff  below  assumes,  without 
proof,  that  low-water  mark  on  the  easterly  side  of  Mill  creek, 
which  was  where  the  defendants  land  lay,  could  not  be  to  the 
west  of  the  centre  line  of  the  creek,  and  that  any  improve- 
ments made  by  the  defendant  to  the  west  of  that  centre  line 
must  have  been  beyond  low-water  mark,  and  hence  unauthor- 
ized. This  assumption  is  not  justified  by  the  evidence  or 
without  evidence.  The  line  of  low  water  on  either  side  must 
depend  upon  the  conformation  of  the  bed  of  the  creek.    The 


Digitized  by  VjOOQ IC 


400  NEW  JERSEY  SUPEEME  COUET. 

In  re  Marlow.  15  N,  J,  L. 

bank  on  the  west  side  may  have  fallen  off  sheer,  and  that  on 
the  east  side  have  been  shoal  for  very  nearly  the  whole  width 
of  the  creek,  so  that  the  shore  line  on  the  west  may  have  been 
the  same  at  high  and  low  water,  and  the  shore  line  on  the  east 
may  have  varied  many  feet. 

All  that  the  testimony  shows  as  to  the  character  of  Mill 
creek,  or  the  conformation  of  its  bed  or  its  shores,  is  the  width 
from  bank  to  bank,  but  that  does  not  enable  us  to  judge  where 
low-water  mark  was.  For  aught  we  know,  that  may  have  been 
to  the  west  of  the  locv^  in  quo,  and  if  so,  the  offer  of  the  de- 
fendant should  not  have  been  overruled.  Even  if  the  burden 
was  upon  the  defendant  to  prove  where  low-water  mark  was, 
the  judge  was  not  justified  in  rejecting  the  evidence  as  he  did. 
His  rejection  was  upon  the  ground  that  title  could  not  be 
acquired  by  reclamation,  but  only  by  grant,  and  it  was,  in 
view  of  the  other  proofs,  quite  useless  under  that  ruling  for 
the  defendant  to  offer  proof  as  to  the  location  of  low-water 
mark. 

For  this  error  the  judgment  must  be  reversed  and  the 
record  remitted  for  a  new  trial. 


IN  RE  JOHN  MARLOW. 
Argued  December  3,  1907— Decided  December  16,  1907. 

1.  The  statute  relating  to  the  state  reformatory  authorizes  the  im- 
prisonment in  that  institution  of  male  prisoners  between  the 
ages  of  sixteen  and  thirty  years.  Where  a  commitment  fails 
to  show  the  age  of  the  prisoner,  this  court,  on  a  writ  of  habeas 
corpus,  will  presume  that  the  trial  court  found  the  necessary 
fact  as  to  the  prisoner's  age  to  warrant  his  commitment  to  the 
reformatory. 

2.  Even  where  one  under  the  age  of  sixteen  years  has  been  com- 
mitted to  the  reformatory,  the  error  can  be  redressed  only  by 
proper  proceedings  in  error  and  not  by  writ  of  habeas  corpus, 

3.  The  act  for  the  management  of  the  reformatory  {Pamph,  L,  1901^ 
p.  231)   is  not  unconstitutional  because  it  provides  for  no  sen- 
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tence  except  for  the  maximum  term,  nor  because  it  authorizes 
the  commissioners  to  discharge  prisoners  committed  thereto  before 
the  expiration  of  the  maximum  term. 


On  habeas  corpus. 

Before  Justices  Hendrickson,  Trenchabd  and  Swayzr. 

For  the  petitioner,  Spencer  Simpson. 

For  the  state,  Theodore  Baches. 

The  opinion  of  the  court  was  delivered  by 

SwAYZE,  J.  The  petitioner  is  confined  in  the  state  re- 
formatory under  a  sentence  of  the  Camden  Special  Sessions 
upon  a  conviction  for  breaking  and  entering.  He  claims  his 
freedom  upon  the  ground  that  the  sentence  was  invalid — first, 
l)ccause  at  the  time  it  was  imposed  he  was  under  the  age  of 
sixteen  years,  and  second,  because  it  is  indeterminate,  and 
therefore  illegal.  The  commitment  under  which  he  is  held  is 
merely  a  copy  of  the  sentence  of  the  court,  and  does  not  dis- 
close his  age.  The  statute  authorizes  the  courts  to  sentence 
to  the  reformatory  such  male  prisoners  as  they  think  proper, 
between  the  ages  of  sixteen  and  thirty,  not  known  to  have 
bean  previously  sentenced  to  a  state  prison  or  ])enitentiary  in 
this  or  any  other  state  or  country,  and  further  enacts  that  tho 
court  shall  not  fix  or  limit  the  duration  of  sentence,  which, 
however,  is  not  to  exceed  the  maximum  term  provided  by  law 
for  the  crime.  No  minimum  sentence  is  authorized.  It  may 
be  terminated  by  the  managers  of  the  reformatory  upon  terms 
and  in  the  manner  provided  by  the  act.  Pamph,  L.  1001,  p. 
231,  §§  7,  9,  10,  11.  By  the  act  to  establish  and  regulate  tlh? 
state  home  for  boys  (Pamph.  L.  1900,  p.  176)  a  justice  of 
this  court  or  a  judge  of  the  Court  of  Common  Pleas  is  author- 
ized, in  case  a  boy  under  sixteen  is  sentenced  to  jail  or  the 
state  prison,  to  commit  him  to  the  state  home  for  boys. 
Neither  act  prevents  the  court  from  sentencing  offenders  of 
any  age  to  the  state  prison. 

Vol.  xlvi.  26 
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The  Habeas  Corpus  act  provides  that  persons  committed  or 
detained  by  virtue  of  the  final  judgment  of  any  competent 
tribunal  of  civil  or  criminal  jurisdiction  shall  not  be  entitled 
to  prosecute  the  writ,  but  this  obviously  applies  only  to  valid 
legal  judgments,  and  we  have  examined  into  the  validity  of 
such  a  judgment,  and,  upon  finding  it  invalid,  have  die- 
charged  the  prisoner.  State  v.  Gray,  8  Vroom  368.  In  that 
case  the  invalidity  was  apparent  in  the  sentence  itself.  In 
the  present  case  the  sentence  on  its  face  is  in  compliance  with 
the  statute,  and  the  first  reason  alleged  for  holding  it  invalid 
depends  upon  a  fact  extraneous  to  the  record — the  age  of  the 
prisoner.  In  the  case  of  a  commitment  to  the  boys'  home,  the 
age  of  the  prisoner  must  necessarily  be  set  forth,  as  he  can 
only  be  held  until  he  attains  his  majority,  and  so  the  statute 
prescribes.  There  is  no  such  requirement  in  the  act  relating 
to  the  reformatory,  and  although  it  would  be  very  proper  for 
the  court  to  set  forth  its  finding  in  this  respect,  we  find 
nothing  to  make  it  essential.  Had  such  a  finding  appeared 
upon  the  record  it  could  not  be  questioned  on  the  application 
for  a  habeas  corpus.  Ex  parte  Karstendich,  93  U.  S.  396.  In 
the  absence  of  such  a  finding  on  the  face  of  the  commitment, 
we  think  we  must  presume  that  the  court  found  the  facts,  as 
to  age  and  want  of  prior  conviction,  which  were  necessary  to 
warrant  the  sentence  to  the  reformatory.  The  United  State? 
Supreme  Court  has  so  held  where  a  similar  question  arose. 
Ex  parte  Wilson,  114  U.  8.  417.  It  is,  however,  conceded  by 
the  state  that  the  defendant  was  under  sixteen  years  of  ago 
when  sentenced,  and  we  are  therefore  confronted  with  the 
question  whether  we  can,  on  habeas  corpus,  review  the  action 
of  the  trial  court.  That  such  a  review  can  be  had  where  there 
was  a  lack  of  jurisdiction  in  the  trial  court  is  not  doubted. 
The  difficult  question  always  is  to  distinguish  between  a  lack 
of  jurisdiction  to  pronounce  the  particular  judgment  and  a 
mere  error  in  law  or  fact  to  be  redressed  by  writ  of  error  in 
the  one  case,  and  by  motion  (taking  the  place  of  the  old  writ 
of  error  coram  nobis)  in  the  other  case.  Many  cases  are  col- 
lected in  21  Cyc.  298,  299.  It  will  suffice  to  cite  Sennott  v. 
Swan,  146  Mass.  489 ;   16  N.  E,  Rep.  448;  In  re  Stalker,  167 


Digitized  by  VjOOQ IC 


NOVEMBEB  TEEM,  1907.  403 


46  Vroom,  In  re  Marlow. 


Mass,  11 ;  44:  N.  E.  Rep.  1068;  In  re  Bishop,  172  Mass.  35 ; 
51  N.  E.  Rep.  191 ;  In  re  Bigelom,  113  U.  S.  328 ;  In  re  Belt, 
159  Id.  95;  In  re  EckaH,  166  Id.  481;  Dimrnich  v.  Tomp- 
kins,  194  7(2.  540,  552.  The  case  of  Sennott  v.  Swan  is 
notably  like  the  present  case.  In  all  of  the  cases  cited  errors 
had  been  committed  by  the  trial  court.  In  some  of  them  the 
proceedings  failed  to  comply  with  statutory  requirements,  but 
it  was  nevertheless  held  that  the  proper  method  of  redress  was 
by  writ  of  error,  and  not  by  haieas  corpus,  and  this  for  the 
reason  that  the  error  might  be  such  that  it  could  be  corrected. 
In  re  Bishop,  supra.  Formerly  this  reason  would  not  have 
been  applicable  in  this  state,  but  since  the  decision  in  State 
V.  Gray  authority  has  been  conferred  upon  the  courts,  where 
a  judgment  is  reversed  upon  writ  of  error  for  error  in  the 
sentence,  to  render  such  judgment  as  should  have  been  ren- 
dered, or  remand  the  case  for  that  purpose  to  the  court  before 
which  the  conviction  was  had.  Pamph.  L.  1898,  p.  916,  § 
144.  The  reason  for  refusing  relief  upon  habeas  corpus  ap- 
plies with  the  greater  force  where  the  only  error  in  the  trial 
court  is  one  of  fact  which  it  was  within  the  power  of  the  de- 
fendant himself  to  have  corrected,  if  he  had  so  desired,  by 
merely  calling  the  courf  s  attention  to  it.  No  doubt  he  failed 
to  do  so  because  at  the  time  he  preferred  the  reformatory  to 
the  state  prison.  He  ought  not  to  be  permitted  to  allow  the 
time  for  a  writ  of  error  or  motion  to  correct  the  judgment  to 
pass  by  and  then  seek  his  discharge  on  habeas  corpus. 

The  second  question  mooted  is  one  of  great  importance. 
The  return  shows  on  its  face  that  the  sentence  was,  in  accord- 
ance with  the  act  relating  to  the  management  of  the  reforma- 
tory, a  general  sentence  to  that  institution  without  specifying 
any  term.  We  are  thus  confronted  with  the  question  as  to  the 
validity  of  the  act  itself.  It  is  assailed  as  invalid  because  it 
authorizes  a  sentence  which  is  cruel  and  unusual  in  that  it  is 
uncertain  in  duration  and  not  proportioned  to  the  offence, 
and  because  it  delegates  to  the  board  of  managers  of  the  re- 
formatory a  power  properly  belonging  to  the  judiciary  in  that 
they  are  authorized  to  discharge  the  prisoner  before  the  ex- 
piration of  the  maximum  term  of  imprisonment  allowed  by 
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law,  and,  with  the  consent  of  the  governor,  to  change  the 
place  of  confinement  from  the  reformatory  to  the  state  prison. 

The  objection  that  the  term  of  imprisonment  is  not  fixeJ 
\>  untrue  in  fact  The  term  is  fiied  by  the  statute  at  the 
maximum  term,  and  a  sentence  to  the  reformatory  is  in  effect 
a  sentence  by  the  court  for  that  term.  It  is  clearly  within  the 
power  of  the  legislature  to  prescribe  the  term  of  imprison- 
ment and  leave  no  discretion  to  the  court.  Nothing  is  left  to 
judicial  discretion  in  the  punishment  of  murder  in  the  first 
degree.  But  in  fact  the  act  leaves  the  punishment  entirely  to 
the  discretion  of  the  court,  for  it  may  either  sentence  to  the 
reformatory  for  the  maximum  term  or  to  the  state  prison  for 
that  or  a  shorter  term,  as  before  the  passage  of  the  act,  and 
if  in  any  individual  case  the  punishment  is  out  of  proportion 
to  the  offence,  that  is  the  result  of  the  exercise  of  judicial 
discretion,  and  not  of  a  statutory  requirement.  Our  consti- 
tution does  not,  like  the  constitution  of  some  of  the  states, 
require  that  the  punishment  should  be  proportioned  to  the 
offence,  and  we  see  no  reason  why  the  legislature  may  not 
commit  the  extent  of  the  imprisonment  to  the  courts,  as  it 
always  has,  and  in  establishing  a  new  penal  institution  fix 
the  terms  upon  which  prisoners  shall  be  received  therein. 

The  objection  that  the  statute  confers  judicial  powers  upon 
the  board  of  managers  fails  for  the  same  reasons.  The  judi- 
cial power  is  exercised  by  a  sentence  to  the  reformatory  for 
the  maximum  term.  The  shortening  of  that  term  or  the 
change  of  the  place  of  imprisonment  may  well  be  left  to  the 
managers,  or  to  the  managers  and  the  governor,  as  a  matter 
of  prison  discipline.  Such  was  undoubtedly  the  beneficent 
intent  of  the  legislature,  and  we  see  no  constitutional  objec- 
tion upon  the  ground  that  it  interferes  with  the  judicial 
power. 

Nor  do  we  think  the  act  of  1901  interferes  with  the  prerog- 
ative to  grant  pardons.  A  discharge  from  imprisonment  is 
not  the  equivalent  of  a  pardon.  Even  if  it  were,  the  question 
does  not  now  arise  since  the  section  authorizing  a  discharge 
is  clearly  severable  from  the  section  fixing  the  term  at  the 
maximum,  and  if  the  power  to  discharge  given  to  the  board 
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of  managers  contravenes  the  constitution,  the  petitioner  must 
remain  in  confinement  until  the  expiration  of  his  term. 

Legislation  of  a  similar  character  in  some  of  our  sister 
states  has  been  uniformly  sustained.  People  v.  Superintend- 
ent of  Reformatory  (1894),  148  III  413,  420;  36  N.  E,  Rep. 
76;  George  v.  People  (1897),  167  III  447;  47  N.  E,  Rep, 
741,  746;  Commonwealth  v.  Brown  (1896),  167  Mass,  144; 
46  N,  E,  Rep.  1;  Murphy  v.  Commonwealth  (1899),  172 
Mass.  264;  52  N,  E.  Rep,  505;  Miller  v.  State  (1898),  149 
Ind,  607;  49  iV.  E,  Rep,  894. 

The  prisoner  should  be  remanded. 


B.   E.   VON   SEYFRIED,  A  CORPORATION,   v.   GBBHARD  H. 

VOLLBRS. 

Submitted  June  Term,  1907— Decided  November  11,  1907. 

Whether  sales  of  goods  by  a  foreign  coriwration  are  made  under  such 
circumstances  as  to  require  the  inference  that  the  corporation  is 
engaged  in  the  general  prosecution  of  its  ordinary  business  in 
this  state  and  subject  to  the  provisions  of  section  07  of  the  Cor- 
poration act  {Pamph,  L,  1896,  pp.  277,  307),  is  a  question  of 
fact  to  be  decided  by  the  trial  court. 


On  appeal  from  Bayonne  District  Court. 
For  the  appellant,  Max  Salinger. 
For  the  respondent,  Daniel  J.  Murray. 

The  opinion  of  the  court  was  delivered  by 

SwAYZE,  J.  The  demand  for  security  for  costs  was  not 
made  in  the  manner  and  at  the  time  required  by  the  statute, 
and  this  point  was  very  properly  not  pressed  by  the  appellant's 
counsel. 
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The  claim  that  the  placing  of  two  orders  for  cigars  in 
Bayonne  with  the  plaintiff^s  salesman  was  such  a  transaction 
of  business  in  this  state  as  made  it  necessary  for  the  plaintiif 
to  file  a  certificate  with  the  secretary  of  state  under  section 
97  of  the  Corporation  act  (Pamph.  L,  1896,  p.  307)  cannot 
be  sustained.  Transaction  of  business  by  a  foreign  corpora- 
tion within  this  section  means  the  general  prosecution  of  the 
ordinary  business  of  the  corporation,  and  this  is  not  the  neces- 
sary inference  from  isolated  sales.  Delaware  and  Hudson 
Canal  Co,  v.  Mahlenbrock,  34  Vroom  281.  In  that  case  the 
Court  of  Errors  and  Appeals  cited  with  approval  cases  in  the 
New  York  Supreme  Court  and  a  passage  from  Thompson  on 
Corporations  to  that  effect. 

Whether  the  sales  in  a  particular  case  are  made  under  such 
circumstances  as  to  require  the  inference  that  the  foreign 
corporation  is  engaged  in  the  general  prosecution  of  its  ordi- 
nary business  is  a  question  of  fact  to  be  decided  by  the  trial 
court,  and  its  finding  is  not  open  to  review  where  there  is  any 
evidence  to  sustain  it.  The  evidence  in  this  case  leaves  it 
doubtful  whether  the  sales  were  consummated  in  New  Jersey 
or  at  the  ofl&ce  of  the  plaintiff,  which  seems  to  have  been  in 
New  York.  The  trial  couri;  may  have  found  the  latter  to 
be  the  fact.  If  so,  its  conclusion  that  the  plaintiff  was  not 
"within  the  limitation  of  the  statute^*  was  correct.  Slaytor- 
Jennings  Co,  v.  Specialty  Paper  Box  Co,,  40  Vroom  214. 
But  even  if  the  sales  were  consummated  in  New  Jersey,  they 
may  have  been  made  under  such  circumstances  that  they  did 
not  amount  to  a  transaction  of  business  within  the  state  under 
the  rule  established  in  the  cases  cited. 

The  plaintiff  is  entitled  to  judgment,  which  may  be  entered 
in  this  court. 
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ACTON  C.  HARTSHORNS  v.  BOROUGH  OF  AVON- 
BY-THE-SEA. 

Submitted  June  Term,  1907— Decided  November  11,  1907. 

Under  section  10  of  the  Tax  act  of  1903  {Pamph.  L.,  p.  400)  a 
mortgage  held  by  a  building  and  loan  association  cannot  be  de- 
ducted from  the  assessed  value  of  real  estate. 
The  act  of  March  20th,  1874  (Pamph.  L.,  p.  388),  as  to  the  tax- 
ation of  the  capital  stock  of  building  and  loan  associations  in 
Monmouth  county  wa?  superseded  by  the  constitutional  provi- 
sion of  1875  that  required  property  to  be  assessed  under  general 
laws  and  by  uniform  rules. 

The  act  of  March  28th,  1904  (Pamph.  L.,  p.  201),  which  pur- 
ports to  repeal  so  much  of  the  Tax  act  of  1903  as  repeals  the  act 
of  March  20th,  1874  (Pamph.  L.,  p.  388),  is  unconstitutional. 


On  certiorari. 

Before  Justices  Garkison  and  Swayze. 

Acton  C.  Hartshome,  pro  se  {Eusehius  W.  Arrowsmith,  of 
counsel). 

For  tho  defendants.  Oeorge  W.  W.  Porter. 

A  brief  was  also  filed  by  Frank  Durand. 

The  opinion  of  the  court  was  delivered  by 

Swayze,  J.  The  prosecutor  claimed  a  deduction  from  the 
value  of  real  estate  for  the  amount  of  a  certain  mortgage  held 
by  the  Freehold  Mutual  Loan  Association.  This  mortgage 
was  given  to  secure  the  payment  of  interest  on  the  principal 
of  the  loan  and  the  monthly  installments  to  be  paid  on  shares 
of  stock  until  the  value  of  the  shares  equaled  the  amount  of 
the  loan,  which  was  then  to  be  satisfied.  It  did  not  provide 
otherwise  for  the  payment  of  the  principal  of  the  loan. 

The  revised  Tax  act  of  1903  expressly  enacts  that  no  de- 
duction from  the  assessed  value  of  real  property  shall  be  made 
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by  the  assessor  on  account  of  any  mortgage  debt.  It  is  sug- 
gested that  this  provision  does  not  apply  to  the  present  case 
because  of  an  exception  of  mortgages  which  are  an  investment 
of  funds  not  subject  to  taxation.  To  this  contention  there 
are  two  answers :  First.  The  exception  has  no  relation  to  the 
deduction  of  mortgages  from  the  assessed  value  of  real  prop- 
erty, but  relates  only  to  the  right  of  the  mortgagor  to  an 
abatement  of  interest  by  reason  of  the  taxes  paid  by  him. 
This  abatement  is  to  be  allowed  except  where  the  parties  have 
otherwise  agreed  or  where  the  mortgage  is  an  investment  of 
funds  not  subject  to  taxation.  It  would  be  a  very  unnatural 
construction  which  would  make  one  of  these  exceptions,  which 
are  connected  by  the  conjunction  "or,"  relate  back  to  the 
earlier  portion  of  the  section.  Second.  This  mortgage  is  not 
an  investment  of  funds  not  subject  to  taxation,  for  it  is  set- 
tled by  our  decisions  that  such  assets  of  building  and  loan 
associations  are  taxable.  Washington  Building  and  Loan  As- 
sociation V.  Creveling,  10  Vroom  465;  affirmed,  11  Id.  192; 
Washington  Building  and  Loan  Association  v.  Hombacker, 
13  M  635. 

The  point  on  which  the  prosecutor  chiefly  relied  was  that 
under  an  act  of  1874  a  special  method  of  assessment  was 
established  for  building  and  loan  associations  in  Monmouth 
county.  Pamph.  L.  1874,  p.  388.  The  act,  however,  merely 
provides  that  the  capital  stock  of  such  associations  shall  be 
considered  personal  property  and  the  par  value  shall  be  taxed 
in  the  names  of  the  parties  holding  the  same  in  the  same 
manner  as  other  personal  property.  It  does  not  necessarily 
conflict  with  an  act  preventing  the  deduction  of  mortgage 
indebtedness  from  the  assessed  value  of  real  estate.  The  effect 
of  the  act  is  to  make  the  income  on  mortgages  somewhat 
greater  by  making  the  rate  of  interest  a  net  return.  It  has 
no  necessary  connection  with  the  amount  of  taxes  to  be  paid 
by  the  landowner,  for  the  difference  is  one  which  may  be,  and 
eventually  and  in  the  long  run  is,  adjusted  in  fixing  the  rate 
of  interest  so  that  what  the  mortgagor  seems  to  lose  in  the 
taxes  he  pays  he  may  recoup  by  borrowing  at  a  lower  rate  of 
interest.    The  fallacy  of  the  prosecutor^s  argument  is  empha- 
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sized  when  we  reflect  that,  as  between  taxpayers  and  the  gov- 
ernment, the  mortgaged  real  estate  and  the  fund  which  the 
mortgagor  has  accumulated  in  the  shape  of  building  and  loan 
association  stock  by  way  of  a  sinking  fund  to  meet  his  mort- 
gage at  maturity  are  distinct  properties.  The  stock  belongs 
wholly  to  the  mortgagor.  The  real  estate  belongs  in  part 
to  him  and  in  part  to  the  mortgagee.  The  apparent  hard- 
ship in  making  him  pay  taxes  on  what  substantially  is  the 
mortgagee's  property  is  a  hardship  only  in  cases  where  the 
mortgage  is  not  subject  to  immediate  redemption.  Such  a 
result  is  to  be  guarded  against  by  <jontract.  It  contravenes 
no  constitutional  provision.  The  twofold  character  of  the 
relation  between  the  borrowing  member  and  the  association 
has  heretofore  been  pointed  out  by  the  Court  of  Errors  and 
Appeals  in  Washington  Building  and  Loan  Association  v. 
Hombacker,  13  Vroom  635  (at  p.  638). 

It  is  not  necessary,  however,  to  pursue  this  inquiry.  The 
act  of  1874  was  special  legislation,  as  to  the  assessment  of 
property,  applicable  only  to  building  and  loan  associations, 
and  only  in  Monmouth  county.  It  was  therefore  repealed  by 
the  constitutional  amendment  of  1875  requiring  property  to 
be  assessed  under  general  laws  and  by  uniform  rules.  North 
Ward  National  Bank  v.  Newark,  10  Vroom  380;  affirmed,  11 
Id.  558.  The  attempt  to  revive  this  act  by  the  act  of  1904 
(Pamph,  L.,  p.  201)  cannot  succeed  since  the  revived  act 
would  be  open  to  the  same  objection. 

It  may  be  worth  while  to  add  that  the  argument  directed 
against  the  act  of  1904,  based  upon  the  constitutional  provi- 
sion forbidding  the  revival  of  an  act  by  reference  to  its  title 
only,  is  not  applicable  to  a  repealing  act,  where  the  revival  of 
the  old  act  is  by  operation  of  law  only.  Wallace  v.  Bradshaw, 
25  Vroom  175.*^ 

The  assessment  must  be  aflBrmed,  with  costs. 
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MILLVILLB  IMPROVEMENT  COMPANY  v.  PITMAN,  GLASS- 
BORO  AND  CLAYTON  GAS  COMPANY  BT  AL. 

Submitted  June  Term,  1907 — Decided  November  11,  1907. 

1.  The  word  "town"  in  the  supplement  to  the  act  to  authorise  the 
formation  of  gas  light  corporations  and  regulate  the  same,  ap- 
proved March  14th,  1879  (Oen.  Stat,  p.  1613,  pZ.  80),  is  used  in 
its  generic  sense  and  includes  townships. 

2.  The  word  "neighboring"  in  the  act  of  March  14th,  1879  (Gen. 
Stat.,  p.  1613,  pi.  30),  is  sufficiently  extensive  in  its  meaning  to 
make  the  act  applicable  to  municipalities  in  the  same  county  to 
which  gas  may  conveniently  be  conveyed  from  a  central  plant. 

3.  An  ordinance  granting  the  right  to  transmit  gas  to  other  munici- 
palities is  not  bad  because  it  fails  to  limit  the  right  to  those 
municipalities  in  which  the  gas  company  has  lawful  authority 
to  lay  or  maintain  pipes  for  the  distribution  of  gas. 

4.  The  supplement  to  the  act  to  authorise  the  formation  of  gas 
light  corporations  and  regulate  the  same,  approved  March  14th, 
1879  (Oen.  Stat.,  p.  1613,  pi.  30),  is  constitutional. 


On  certiorari. 

Before  Justices  Gakbison  and  Swayze. 

For  the  prosecutor,  Louis  H.  Miller  and  Oaskill  &  Oaskill. 

For  the  defendants,  French  &  Richards. 

The  opinion  of  the  court  was  delivered  by 

Swayze,  J.  The  question  involved  is  the  validity  of  an 
ordinance  of  Franklin  township  granting  permission  to  the 
Pitman,  Glassboro  and  Clayton  Gas  Company  to  lay  pipes  in 
certain  streets  and  roads  of  the  township.  The  authority  of 
the  gas  company  is  found  in  the  supplement  of  March  14th, 
1879,  to  the  Gas  Company  act  of  1876.  Oen.  Stat,  p.  1613, 
pi.  30.  It  authorizes  the  company  to  extend  its  main  pipes 
to  any  neighboring  city,  town  or  village  wherein  no  gas  com- 
pany already  exists. 

It  is  objected  that  this  act  does  not  authorize  an  extension 
of  mains  into  a  township  as  distinguished  from  a  city,  town 
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or  village,  and  that  the  words  of  the  act  point  to  incorporated 
places  or  at  least  to  compact  settlements  and  not  to  rural  com- 
munities. 

The  word  "town"  has  sometimes  been  given  a  much  broader 
construction,  notably  in  construing  the  clause  of  the  consti- 
tution forbidding  special  legislation  for  the  internal  affairs  of 
towns  and  counties.  Pell  v.  Newark,  11  Vroom  550.  In  other 
cases  a  more  restricted  meaning  has  been  adopted.  In  Stout 
V.  Olen  Ridge,  30  Id,  201,  it  was  held  to  mean  mimicipalities 
above  the  grade  of  townships  and  below  that  of  cities,  and  in 
Herman  v.  Outtenberg,  34  Id,  616,  incorporated  towns  only. 
Where  a  word  is  used  with  such  different  meanings,  its  signi- 
fication in  a  particular  statute  must  be  determined  in  view  of 
the  object  of  the  statute,  and  the  context.  In  the  present 
case  it  may  well  be  argued  that  a  supply  of  gas  was  likely  at 
the  time  of  the  passage  of  the  acts  of  1876  and  1879,  to  be 
required  only  in  compactly  settled  communities,  but  the  force 
of  this  argument  is  destroyed  by  the  language  used  in  this 
very  act,  for  the  proviso  requires  the  consent  of  the  common 
council,  township  committee  or  municipal  authority  of  such 
neighboring  city,  town  or  village.  The  words  "township  com- 
mittee" would  be  very  inappropriate  unless  town  was  used 
in  its  generic  sense.  And  by  the  supplement  of  March  28th, 
1891  (Oen.  Stat.,  p.  1613,  pi  32),  and  the  amendment  of 
1897  {Pamph.  L,,  p,  202),  the  legislature  recognized  the  fact 
that  gas  companies  organized  under  the  act  might  be  operat- 
ing in  townships  and  boroughs,  and  empowered  such  com- 
panies to  mortgage  their  property.  This  amounted  to  a  legis- 
lative definition  of  the  word  broad  enough  to  cover  townships. 

It  is,  however,  said  that  the  township  of  Clayton  is  not  a 
neighboring  town,  and  the  word  "neighboring"  is  likened  to 
the  word  "vicinit3r^^  in  Madison  v.  Morristown  Oas  Light  Co., 
20  Dick.  Ch,  Rep,  356.  The  language  of  the  charter  in  that 
case  was  very  different.  It  gave  the  company  power  to  supply 
gas  in  Morristown  and  its  vicinity.  The  construction  adopted 
by  the  Court  of  Errors  and  Appeals  was  based  upon  the  fact 
that  Madison  was  in  the  boirnds  of  an  independent  mimici- 
pality.    That  construction  is  not  permissible  in  the  present 
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case,  for  by  the  very  terms  of  the  act  the  company  may  extend 
its  mains  to  other  municipalities.  •  The  word  "neighboring"  is 
one  of  an  indefinite  meaning,  as  may  be  seen  from  the  cases 
cited  in.  2>1  Am.  &  Eng.  Encycl.  L,  528,  in  some  of  which  a 
narrow  and  in  others  a  broad  signification  was  favored.  Its 
meaning  must  depend  upon  the  circumstances  and  the  sub- 
ject-matter with  which  we  have  to  deal.  With  the  improve- 
ment in  means  of  communication,  municipalities  which  were 
remote  become  in  a  fair  sense  neighboring  municipalities. 
In  a  commodity  which  may  be  distributed  as  readily  and  as 
advantageously  as  gas,  we  are  unwilling  to  limit  it  to  adjoin- 
ing municipalities.  We  think  it  may  at  least  be  held  to  be 
broad  enough  to  include  mimicipalities  within  the  same 
county  to  which  gas  may  conveniently  be  conveyed  from  a 
central  plant;  that  suflBces  for  the  present  case. 

The  next  objection  is  that  the  ordinance  purports  to  grant 
the  right  to  transmit  gas  to  other  municipalities,  without 
limiting  those  municipalities  to  those  in  which  the  company 
has  lawful  authority  to  lay  or  maintain  pipes  for  the  distri- 
bution of  gas  pursuant  to  the  act  of  1903.  Pamph.  L.,  p.  359. 
This  objection  seems  rather  fanciful;  it  would  obviously  be 
impossible  for  the  company  to  avail  itself  of  the  permission 
to  transmit  gas  except  to  municipalities  in  which  it  had  law- 
ful authority  to  lay  or  maintain  pipes. 

We  think  the  objection  that  the  streets  are  not  specified 
with  precision  is  not  founded  in  fact.  The  description  of 
the  road  as  being  within  *the  named  villages  seems  to  us  suflS- 
cient  to  comply  with  the  statute  without  setting  forth  specific 
beginning  and  ending  points. 

The  only  other  objection  that  seems  to  require  discussion 
is  that  the  act  of  1879  is  unconstitutional.  It  is,  of  course, 
now  settled  by  the  decision  in  Herman  v.  Guttenberg  that 
cities,  towns  and  villages  are  constitutional  classes,  and  the 
argument  that  tlie  act  is  special,  because  limited  to  those 
municipalities,  is  without  merit. 

It  is  also  argued  that  the  act  of  1879  is  special  because  it 
applies  only  to  gas  companies  with  special  charters  and  gas 
companies   organized   under  the  general  act,  and   does  not 
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apply  to  gas  companies  organized  under  the  act  of  February 
17th,  1881,  incorporating  the  purchasers  of  property  under 
judicial  sales  of  the  property  of  various  corporations  includ- 
ing gas  companies.  Oen.  Stat,  p.  3694,  pi.  34.  The  act  of 
1879  included  all  gas  companies  then  existing  under  special 
charter  or  the  general  law,  and  all  to  be  thereafter  organized 
under  the  general  law.  Since  the  constitutional  amendments 
of  1875  were  then  in  force,  no  other  mode  of  incorporation 
could  have  been  thought  of,  and  the  act  was  evidently  meant 
to  reach  all  possible  cases.  It  is  difficult  to  see  how  an  act 
general  at  the  time  of  its  enactment  could  be  made  special 
by  an  act  passed  two  years  later.  It  would  be  reasonable  to 
hold  that,  if  there  were  a  constitutional  defect,  it  was  in  the 
later  act,  but  an  examination  of  the  act  of  1881  shows  that 
the  argument  is  without  foundation,  for  that  act  confers 
upon  the  new  corporation  all  the  rights,  powers,  immunities, 
privileges  and  franchises  of  the  corporation  to  which  it  suc- 
ceeds, and  among  these  in  the  case  of  gas  companies  are,  of 
course,  included  those  conferred  by  the  act  of  1879. 

It  is  further  argued  that  the  act  of  1879  grants  a  special 
privilege  to  gas  companies  already  existing  since  it  protects 
them  against  the  competition  of  gas  companies  of  other 
municipalities  which  are  not  permitted  by  the  act  of  1879  to 
extend  their  mains  to  a  municipality  where  a  gas  company 
already  exists.  In  fact,  however,  existing  gas  companies 
derive  no  privilege  whatever  directly  from  the  act;  the  only 
benefit  is  that  which  comes  indirectly,  because  other  com- 
panies are  not  permitted  to  extend  mains  into  their  terri- 
tory, but  it  is  the  same  sort  of  indirect  benefit  that  would 
enure  if  the  legislature  allowed  a  gas  company  to  extend  its 
mains  only  into  adjoining  municipalities  (since  that  would 
protect  from  competition  gas  companies  in  municipalities 
which  did  not  immediately  adjoin),  or  repealed  all  laws  for 
the  incorporation  of  new  gas  companies  (since  that  would 
give  a  monopoly  to  those  already  established).  No  reason  is 
suggested  why  the  legislature,  in  authorizing  gas  companies 
to  extend  their  mains,  may  not  limit  the  field  to  which  they 
are  allowed  to  extend,  and,  indeed,  such  a  limitation  of  the 
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privil^es  granted  is  most  proper.  The  constitution  does  not 
require  that  the  legislature  shall  pass  acts  so  drawn  as  to  pro- 
mote widespread  competition.  The  privil^es  to  be  granted 
to  new  companies  are  left  to  the  judgment  of  the  legislature, 
which  may  put  such  restrictions  upon  the  privil^es  granted 
as  seem  to  it  best.  There  is,  moreover,  a  natural  distinction 
between  communities  already  supplied  with  gas  and  those  not 
so  supplied,  which  makes  it  proper  to  l^slate  for  the  latter 
alone  when  the  matter  involved  is  the  gas  supply. 

The  limitation  in  the  act  of  1879  to  gas  companies  alreadv 
existing  refers,  of  course,  to  gas  companies  which  may  exist 
at  any  time,  not  merely  at  the  date  of  the  passage  of  the  act. 
Wood  V.  Atlantic  City,  27  Vroom  232. 

The  last  objection  to  the  act  of  1879  is  that  by  its  second 
section  it  gives  the  gas  company,  which  has  obtained  the 
necessary  permission,  the  same  rights  and  privileges  of  laying 
gas  mains  and  the  like  in  the  neighboring  municipalities 
which  it  has  under  its  original  organization  in  the  munici- 
pality where  it  was  originally  located.  Stress  is  laid  upon 
the  words  "and  the  like,"  and  the  argument  is  that  there  are 
doubtless  corporations  with  special  charters  authorizing  them 
not  only  to  distribute  gas  but  also  to  supply  water  or  have 
other  peculiar  powers.  No  instance  of  the  kind  is  cited  to  us, 
and  it  may  well  be  doubted  whether  such  a  corporation  would 
come  within  the  definition  of  a  gas  company  in  the  act  of 
1879.  If  such,  however,  be  the  case,  we  think  authority  to 
lay  gas  mains  and  the  like  would  not  embrace  water  pipes  or 
other  pipe  lines;  the  words  "and  the  like"  refer  to  the  word 
"mains,"  and  the  authority  is  to  lay  gas  mains  and  gas  pipes 
similar  to  mains,  which  may,  perhaps,  in  analogy  to  sewers, 
be  called  *^aterals."  That  would  seem  the  natural  construc- 
tion of  the  words  in  a  supplement  to  an  act  the  title  of  which 
is  "An  act  to  authorize  the  formation  of  gas  light  corpora- 
tions and  regulate  the  same." 

If,  however,  the  broader  meaning  be  given  to  the  words, 
we  see  no  difficulty  in  regarding  section  2  of  the  act  of  1879 
as  severable  from  section  1. 

The  ordinance  should  be  affirmed,  with  costs. 
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HUGH  BILLINGTON  v.  ROBERT  MILLER.  ACTING  JUDGE. 

Argued  June  11,  1907— Decided  November  11,  1907. 

If  there  be  a  right  to  use  the  public  streets  for  the  purpose  of  mere 
sport  (e.  y..  the  sport  of  roller  skating),  that  right  is  subject  to 
regulation  by  municipal  authority,  and  if  the  restrictions  imposed 
are  reasonable,  for  a  public  purpose,  and  not  arbitrary,  the 
courts  will  not  interfere. 


On  certiorari. 

Before  Justices  Garrison  and  Swayze. 

For  the  prosecutors,  John  J.  Mulvaney, 

For  the  defendants,  Oilbert  Collins,  George  8.  Hobart  and 
George  D,  Hendrickson  (Charles  L,  Corbin  on  the  brief). 

The  opinion  of  the  court  was  delivered  by 

Swayze,  J.  The  reasons  in  this  case  attack  only  the  valid- 
ity of  the  ordinance  of  Jersey  City  prohibiting  roller  skating 
on  a  portion  of  Bergen  avenue,  and  the  arguments  were  di- 
rected to  that  question  only.  We  need  not,  therefore,  consider 
whether  the  complaint  and  the  evidence  sufl&ced  to  bring  the 
case  within  the  ordinance. 

We  think  the  language  of  the  ordinance  makes  it  clear  that 
it  was  only  the  sport  of  roller  skating  that  it  was  intended  to 
reach,  and  not  mere  travel  upon  roller  skates,  as  the  argument 
of  counsel  assumed.  Whether  there  is  a  right  to  use  the 
public  streets  of  a  city  for  the  purpose  of  mere  sport  is  a 
question  which  has  never  been  decided  in  this  state,  nor  is  it 
necessary  now  to  determine  it.  If  there  be  such  a  right,  it 
must  be  subject  to  regulation  by  the  city  authorities,  and  as 
long  as  the  restrictions  imposed  upon  it  are  reasonable,  for  a 
public  purpose,  and  not  arbitrary,  the  courts  ought  not  to 
interfere.     Richmond,  F.  &  P.  R.  R.  Co.  v.  Richmond,  96 
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U,  8,  521;  Erb  v.  Morasch,  177  Id.  584;  Ivins  v.  Trenton, 
39  Vroom  501 ;  affirmed,  40  M  451. 

The  evidence  shows  that  the  portion  of  Bergen  avenue  on 
which  roller  skating  was  prohibited  was  so  given  up  to  the 
sport  as  to  constitute  a  serious  injury  to  abutting  property 
owners,  if  it  did  not  indeed  unreasonably  obstruct  the  public 
traffic  on  the  street.  These  abutting  property  owners  were 
entitled  to  protection  as  the  part  of  the  public  most  immedi- 
ately concerned,  and  it  was  quite  as  much  to  the  common 
interest  of  all  citizens  to  secure  that  protection  as  to  secure 
an  unimpeded  passage  for  vehicles.  We  fail  to  find  anything 
unreasonable  or  arbitrary  in  the  ordinance,  and  the  convic- 
tion must  be  affirmed,  with  costs. 


ROYAL  MANUFACTURING  COMPANY  v.  MAYOR  AND  COM- 
MON COUNCIL  OF  THE  CITY  OF  RAHWAY, 

Argued  June  10,  1907— Decided  November  11.  1907. 

1.  Section  38  of  the  revised  Tax  act  (Pamph.  L,  1903,  p.  418) 
makes  it  the  duty  of  the  court  to  amend  an  assessment  for  taxes 
when  satisfied  that  the  value  of  taxable  property  for  which  a 
person  is  assessed  is  too  great  and  reduce  the  same  to  the  proper 
and  just  amount. 

2.  Where  the  state  board  of  equalization  has  rendered  a  judgment 
with  reference  to  an  assessment  of  taxes,  the  proper  procedure 
is  to  remove  that  judgment  by  oertiorari  and  require  the  board 
to  certify  the  facts  submitted  to  it  and  the  grounds  of  its  de- 
termination. 


On  certiorari. 

Before  Justices  Garrison  and  Swayze. 
For  the  prosecutors,  Tennant  &  Haight. 
For  the  city,  Francis  V.  Dobbins, 
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The  opinion  of  the  court  was  delivered  by 

SwAYZE,  J.  The  writ  in  this  case  is  directed  to  the  mu- 
nicipality and  the  receiver  of  taxes,  and  brings  up  an  assess- 
ment for  taxation  for  1906.  The  return  shows  merely  an 
assessment  upon  an  original  valuation  of  $15,000,  subse- 
quently changed  to  $49,800.  The  depositions  show  that  this 
change  was  made  by  the  county  board  of  taxation,  and  the 
defendants  put  in  evidence  a  judgment  of  the  state  board  of 
equalization  aflBrming  the  assessment  upon  the  valuation  fixed 
by  the  county  board. 

The  question  to  be  determined  is  one  of  procedure — whether 
the  proper  remedy  of  the  prosecutors  was  not  to  bring  up  the 
judgment  of  the  state  board  of  equalization.  In  considering 
that  question,  it  is  advantageous  to  examine  the  prior  legisla- 
tion and  decisions. 

The  Tax  act  of  1846  {Gen.  Stat,  p,  3289,  pi  49)  expressly 
enacted  that  the  decision  of  the  commissioners  of  appeal,  to 
whose  powers  the  county  boards  have  succeeded,  should  be 
final  and  conclusive,  and  this  court  held  that  their  action  was 
subject  to  revision  only,  if  made  upon  erroneous  principles. 
State  v.  Quaife,  3  Zab.  89.  The  legislature  then  passed  the 
act  of  March  26th,  1852  (Oen,  Stat.,  p.  3390),  which  made 
it  our  duty  to  amend  an  assessment  of  taxes  removed  by  cer- 
tiorari if  it  appeared  to  the  satisfaction  of  the  court  that  the 
amount  or  value  of  taxable  property  for  which  any  person 
was  assessed  was  too  great.  Under  this  act  the  court  reviewed 
the  valuation  {Howell  v.  Metz,  2  Vroom  365 ;  Howell  v.  Cor- 
nell, Id.  374;  Trumbull  v.  Elizabeth,  10  Id.  249),  and 
would  determine  disputed  questions  of  fact  when  the  purposa 
of  the  investigation  was  the  affirmance  or  the  reversal,  in 
whole  or  in  part,  of  the  tax  imposed.  Conover  v.  Davis,  19 
Id.  112. 

In  1891  {Gen.  Stat,  p.  3344)  the  legislature  created  the 
state  board  of  taxation.  The  act  was  before  this  court  in 
Elizabeth  v.  New  Jersey  Jockey  Club,  34  Vroom  515,  and  it 
was  held  that  earlier  legislation  authorizing  a  review  of  the 
facts  by  the  court  had  been  superseded  by  the  act  of  1891, 
which,  by  its  eighth  section,  made  the  decision  of  the  state 
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board  of  taxation  final  and  conclusive;  that  all  the  court 
could  consider  was  whether  there  was  any  error  of  law  in  the 
decision  brought  up  by  the  writ;  that  in  determining  that 
question  the  only  pertinent  facts  were  those  which  were  before 
the  state  board,  and  upon  which  its  decision  was  based,  and 
that  even  those  facts  would  be  considered  only  so  far  as  might 
be  necessary  to  determine  whether  there  was  legal  evidence 
upon  which  its  finding  might  be  supported.  This  was  fol- 
lowed by  Newark  v.  North  Jersey  Street  Railway  Co.,  39  Id, 
486,  in  which  it  was  also  held  that  in  determining  whether 
legal  rules  were  violated  by  the  state  board,  it  should  be  re- 
quired to  certify  the  ground  of  its  determination,  not  the 
testimony  from  which  those  grounds  were  to  be  inferred,  and 
that  only  in  case  of  its  failure  to  do  so  should  other  evidence 
thereof  be  received. 

These  cases  did  not  decide  that  the  act  of  1852  had  been 
superseded  by  the  provisions  of  the  act  of  1891  creating  the 
state  board.  The  reasoning  of  the  opinions  is  directed  only 
to  the  effect  of  the  act  of  1891  upon  that  section  of  the  Cer- 
tiorari act  which  authorized  the  court  to  determine  disputed 
questions  of  fact  in  tax  matters,  and  it  was  probably  in  con- 
sequence of  these  decisions  that  the  word  "tax"  was  dropped 
from  that  section  of  the  Certiorari  act  when  it  was  revised  in 
1903.    Pamph.  L,,  p.  346,  §  11. 

There  is  nothing  to  indicate  that  the  court  was  of  the 
opinion  that  the  act  of  1852  had  been  repealed  by  the  act  of 
1891,  and  the  legislature  in  1903  re-enacted  the  act  of  1852 
as  section  38  of  the  revised  Tax  act.  Pamph,  L,  1903,  p,  418. 
By  the  last-named  act  the  provisions  of  the  old  act  as  to  com- 
missioners of  appeal  have  been  consolidated  in  section  27,  and 
the  clause  making  their  judgments  final  and  conclusive  has 
been  omitted.  By  the  act  of  190G  the  duties  and  powers  of 
the  commissioners  of  appeal  have  been  entrusted  to  county 
boards  of  equalization  {Pamph,  L,  1906,  p,  210),  and  from 
their  action  an  appeal  may  be  taken  to  the  state  board  of 
equalization  created  by  the  act  of  1905.    Pamph,  L,,  p,  123. 

The  argument  in  the  New  Jersey  Jockey  Club  case  rested 
upon  the  declaration  of  the  then  existing  statute  that  the 
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decisions  of  the  state  board  should  be  final  and  conclusive. 
That  argument  lost  its  force  when  the  act  was  revised,  for 
those  words  were  retained  only  in  section  36,  which  deals  with 
the  apportionment  of  taxes  as  between  taxing  districts,  and 
were  significantly  omitted  from  section  34,  which  relates  to 
the  revision  of  individual  assessments. 

In  view  of  the  history  of  the  legislation,  we  think  we  are 
required,  under  the  act  of  1903,  to  pursue  the  same  course  as 
was  formerly  pursued  under  the  act  of  1852,  now  section  38, 
and,  where  it  appears  to  our  satisfaction  that  the  value  of 
taxable  property  for  which  any  person  is  assessed  is  too  great, 
to  amend  the  assessment  and  reduce  the  same  to  the  proper 
and  just  amount  as  required  by  that  section.  This  conclusion 
may  be.  rested  not  only  on  the  section  of  the  Tax  act  referred 
to,  but,  since  the  act  of  April  12th,  1907,  upon  the  provisions 
of  the  Certiorari  act,  which  has  now  been  amended  so  as  to 
include  taxes.    Pamph,  L,  1907,  p.  95. 

In  order,  however,  to  review  the  proceedings  properly  we 
should  have  before  us  in  a  formal  way  the  judgment  of  the 
state  board  of  equalization,  and  not  merely  the  tax  duplicate. 
By  the  act  of  1905  the  determination  of  the  board  is  to  be 
evidenced  by  a  judgment,  and  whenever  any  person  fails  to 
comply,  the  board  itself  may  attach  such  delinquent  for  con- 
tempt. Orderly  procedure  evidently  requires  that  a  judgment 
which  the  municipal  authorities  are  bound  to  obey  should  be 
reviewed  by  a  direct  proceeding  for  that  purpose,  and  not  by 
a  proceeding  directed  only  to  their  acts  in  executing  the  judg- 
ment. Before  reviewing  the  judgment  of  the  stete  board  we 
should  know  upon  what  facts  and  upon  what  legal  principles 
it  proceeded.  The  testimony  taken  under  the  rule  in  this 
ease  indicates  that  the  property  was  valued  as  a  completed 
building  on  May  20th,  when  it  was  then  only  in  process  of 
construction,  but  the  stete  board  has  been  afforded  no  oppor- 
tunity to  be  heard  as  to  the  facts  which  guided  them,  and  it 
would  be  manifestly  improper  to  reverse  their  judgment  or 
stay  its  execution  on  testimony  thus  token. 

The  proper  practice  is  indicated  in  the  New  Jersey  Jockey 
Club  case  and  the  North  Jersey  Street  Eailway  Company  case 


Digitized  by  VjOOQ IC 


420  NEW  JERSEY  SUPREME  COURT. 

Erwin  v.  Detwiler.  75  N,  J.  L. 

above  cited.  The  state  board  should  have  been  called  upon  to 
certify  the  facts  submitted  to  it  and  the  grounds  of  its  deter- 
mination, and  then,  under  the  act  of  1907,  additional  evidence 
such  as  is  here  presented  should  be  received. 

When  we  have  before  us  the  proceedings  of  the  state  board 
we  shall  be  in  a  position  to  determine  the  fact  of  excessive 
valuation. 

The  present  writ  must  be  dismissed,  with  costs,  unless 
within  ten  days  the  judgment  and  proceedings  of  the  state 
board  be  brought  up  for  review. 


JAMES  S.  ERWIN  v.  JACOB  J.  DETWILER 

Argued  June  11,  1907— Decided  November  11,  1907. 

In  an  action  to  recover  money  paid  on  account  of  the  purchase  price 
of  bonds  upon  the  ground  that  the  purchaser  has  rescinded  the 
sale  for  fraud,  it  is  not  sufficient  to  show  an  offer  more  than  a 
year  after  the  sale  to  assign  all  the  right,  title  and  interest  of 
the  purchaser  in  the  bonds. 


On  demurrer  to  declaration. 
Before  Justices  Garrison  and  Swayze. 
For  the  plaintiff,  Maximilian  T,  Rosenberg. 
For  the  defendant,  J.  Merritt  Lane, 

The  opinion  of  the  court  was  delivered  by 

Swayze,  J.  The  count  demurred  to  is,  in  substance,  a 
count  in  assumpsit  for  money  paid  on  account  of  the  pur- 
chase price  of  certain  bonds,  and  the  claim  is  that  the  plaintiff 
was  induced  to  purchase  by  the  fraud  of  the  defendant.  We 
think  the  demurrer  must  be  sustained  because  the  coimt  fails 
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to  aver  a  proper  rescission  of  the  contract.  The  count  avers 
that  the  plaintiff  agreed  on  July  11th,  1902,  to  purchase  the 
bonds  for  $4,000  and  brokerage  fees;  that  he  paid  and  obli- 
gated himself  to  pay  therefor  the  sum  of  $9,000;  that  on 
December  28th,  1903,  he  learned  that  the  statements  made 
by  the  de'fendant  were  false  and  fraudulent,  and  thereupon 
elected  to  rescind  and  notified  the  defendant  in  writing  of 
his  election,  a  copy  of  which  notice  is  annexed  and  made  part 
of  the  declaration.  The  notice  tenders  an  assignment  of  all  the 
plaintiffs  right,  title  and  interest  of,  in  and  to  the  bonds,  and 
an  order  upon  a  trust  company  to  deliver  the  same.  The  deed 
of  assignment  and  the  order  upon  the  trust  company  are  also 
made  part  of  the  declaration,  and  purport  to  transfer  to  the 
defendant  only  the  right,  title  and  interest  of  the  plaintiff. 
We  are  left  in  the  dark  as  to  what  that  right,  title  and  interest 
may  have  been.  It  may  have  been  something  very  different 
from  the  absolute  ownership  acquired  by  the  plaintiff  more 
than  a  year  before.  The  statement  in  the  notice  that  the 
bonds  were  in  the  custody  of  the  trust  company  at  the  time 
of  the  sale  and  had  so  remained  is  of  no  importance  for  the 
present  purpose;  it  does  not  amount  to  an  averment  in  the 
declaration  of  the  fact,  and  even  if  it  did,  would  not  tend  to 
show  that  the  plaintiff's  offer  was  to  restore  to  the  defendant 
all  that  he  had  received.  The  general  rule  as  to  the  necessity 
of  restitution  in  order  to  make  a  rescission  of  the  contract  is 
well  settled.  Byard  v.  Holmes,  4  Vroom  119;  Doughten  v. 
Camden  Building  and  Loan  Association,  14  Stew.  Eq.  566. 
No  facts  are  set  forth  to  bring  the  present  case  within  any  of 
the  exceptions  to  the  rule.  The  defendant  is  entitled  to  judg- 
ment on  the  demurrer. 
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ALBERT  J.  O'NEILL  v.  LEHIGH  VALLEY  RAILROAD  COM- 
PANY OF  NEW  JERSEY. 

Submitted  July  5,  1907— Decided  November  11,  1907, 

A  railroad  company  promulgated  a  rule  for  the  safety  of  those  work- 
ing in  its  yard,  which  rule  contained  the  following  clause:  **A 
blue  flag  by  day  and  a  blue  light  by  night  displayed  at  one  or 
both  ends  of  an  engine,  car  or  train,  indicates  that  workmen  are 
under  it  or  about  it/'  Held,  that  this  rule  required  that  a  flag 
should  be  placed  at  each  end  of  a  car  when  both  ends  were  ex- 
posed to  the  danger  of  a  collision. 


On  rule  to  show  cause. 

Before  Gummere,  Chief  Justice,  and  Justicee  Pitney 
and  Beed. 

For  the  plaintiff,  Alexander  Simpson, 

For  the  defendant,  Collins  &  Corbin. 

The  opinion  of  the  court  was  delivered  by 

Reed,  J.  The  plaintiff  on  April  Ist,  1903,  was  injured 
while  working  for  the  Pennsylvania  railroad,  and  while  re- 
pairing a  car  in  the  railroad  yard  at  Communipaw,  in  this 
state.  The  yard  was  used  by  both  the  Pennsylvania  railroad 
and  the  Lehigh  Valley  railroad.  There  were  seven  tracks  in 
the  yard,  No.  4  being  the  track  used  for  cars  placed  there  for 
repair  and  cars  not  in  use.  While  the  plaintiff  was  at  work 
fixing  a  coupling  attachment  upon  a  car  standing  upon  track 
No.  4  the  servants  of  the  Lehigh  Valley  railroad  ran  two  cars 
in  upon  track  No.  4,  struck  the  car  upon  which  plaintiff  was 
working  and  crushed  his  hand.  Track  No.  4  was  open  at 
both  ends,  so  that  in  the  ordinary  movement  of  the  cars  in 
the  yard  this  track  was  reachable  from  the  east  as  well  as 
from  the  west.  At  the  time  of  the  accident  Mr.  Crum- 
menauer,  who  was  working  with  the  plaintiff,  had  placed  a 
blue  flag  at  the  east  end  of  the  car  upon  which  they  were 
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working,  but  no  flag  was  placed  at  the  west  end  of  the  ear. 
The  flag  at  the  east  end  was  not  observable  by  the  operators 
of  a  train  approaching  from  the  westerly  end  of  the  track. 

The  trial  justice  charged  the  jury  that  the  question 
whether  the  operators  of  the  Lehigh  Valley  railroad  train 
which  caused  the  accident  were  negligent  depended  upon  the 
construction  of  a  rule  formulated  by  the  Lehigh  Valley  rail- 
road for  the  protection  of  their  workmen.  This  rule,  known 
as  rule  No.  26,  read  thus:  "A  blue  flag  by  day  and  a  blue 
light  by  night  displayed  at  one  or  both  ends  of  an  engine, 
car  or  train,  indicates  that  workmen  are  under  or  about  it. 
When  thus  protected  it  must  not  be  coupled  to  or  moved. 
Workmen  will  display  the  blue  signal  and  the  same  workmen 
are  alone  authorized  to  remove  them.  Other  cars  must  not 
be  placed  on  the  same  track  so  as  to  intercept  the  view  of  the 
blue  signals  without  first  notifying  the  workmen."  The  trial 
justice  charged  that,  if  the  rule  as  interpreted  by  general 
practice  required  a  flag  at  each  end  of  a  car,  the  defendant's 
servants  were  not  at  fault.  The  learned  judge,  however,  was 
of  the  opinion  that  the  language  of  the  rule  was  not  explicit 
respecting  the  character  of  the  circumstances  which  required 
the  exposure  of  two  flags.  He  left  the  jury  to  gather  from 
the  evidence  of  former  practice  in  the  yard  whether  the  ex- 
posure of  a  single  flag  had  been  regarded  as  in  all  cases  a 
compliance  of  the  rule.  We  think,  however,  there  was  error 
in  submitting  the  construction  of  this  rule  to  the  considera- 
tion of  the  jury.  It  seems  to  be  plain  that  the  rule  requires 
that  flags  shall  be  placed  at  both  ends  of  a  car  whenever 
danger  may  be  apprehended  from  both  directions.  When  one 
end  is  exposed  but  one  flag  can  be  of  service.  Whenever  both 
ends  of  a  car  are  exposed  to  danger  two  flags  must  be  used. 
A  flag  cannot  indicate  to  anyone  who  cannot  see  it  that,  in  the 
language  of  the  rule,  workmen  are  under  or  about  a  car.  A 
flag  placed  on  the  east  end  indicates  nothing  to  those  ap- 
proaching on  the  same  track  from  the  west.  That  the  flags 
are  to  indicate  danger  implies  that  they  shall  be  so  placed 
as  to  be  seen  by  those  from  whom  injury  may  be  apprehended. 

We  think  the  rule  should  be  made  absolute. 
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GEORGE  ALTZHEIMER,  ADMINISTRATOR,  Ac.,  y.  CENTRAL 
RAILROAD  OF  NEW  JERSEY  AND  MARGARET  C.  M. 
O'REILLY. 

Submitted  July  5,  1907— Decided  NoTember  11,  1907. 

Where,  at  the  time  intestate  died  from  an  injury  alleged  to  have 
resulted  from  the  wrongful  act  of  defendant  railroad  company 
an  action  brought  within  two  years  was  pending  for  such  in- 
juries, an  action  for  death,  though  not  brought  within  such 
period,  was  not  barred  by  limitations  under  the  Death  act,  which 
provides  that  an  action  for  death  may  be  maintained  if  brought 
within  twelve  months  after  the  death  of  such  deceased  person. 


On  demurrer  to  replication. 

Before  Gummere,  Chief  Justice,  and  Justices  Fort  and 
Keed. 

For  the  plaintiff,  Warren  Dixon. 

For  the  defendant,  William  D.  Edwards  and  Sherrerd 
Depue. 

The  opinion  of  the  court  was  delivered  by 

Reed,  J.  This  action  is  brought  to  recover  damages  for 
the  death  of  Theresa  Altzheimer  by  her  administrator  under 
the  Death  act.  The  death  occurred  more  than  two  years  after 
the  accident.  To  the  declaration  a  special  pleading  was  inter- 
posed setting  up  that  the  cause  for  action  occurred  more  than 
two  years  before  the  bringing  of  the  suit  in  question,  and 
therefore  was  barred  by  the  statute  because,  at  the  time  of  the 
beginning  of  such  suit  by  the  administrator,  the  deceased,  if 
living,  could  not  have  maintained  her  action. 

The  replication  to  this  plea  set  forth  that  at  tHe  time  of 
the  death  of  said  deceased  there  was  an  action  pending  for 
the  recovery  of  damages  for  the  injuries  from  which  decedent 
died,  which  said  action  thus  pending  had  been  brought  within 
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two  years  after  the  said  injuries  were  received.  To  this  repli- 
cation a  demurrer  was  filed. 

The  act  under  which  the  suit  is  brought  provides  that 
whenever  the  death  of  a  person  shall  be  caused  by  the  wrong- 
ful act  or  neglect  of  another,  and  the  act,  n^lect,  &c.,  is  such 
as  would,  if  death  had  not  ensued,  have  entitled  the  person 
injured  to  maintain  an  action,  then,  and  in  every  such  case, 
the  person  who  would  have  been  liable  if  death  had  not  ensued, 
shall  be  liable  notwithstanding  the  death,  &c.  It  then  fur- 
ther provides  that  every  such  action  shall  be  commenced 
within  twelve  calendar  months  after  the  death  of  such  deceased 
person.    Oen.  Stat,  p.  1188. 

The  question  raised  by  the  pleadings  is  that  the  facts  stated 
show  that  the  insistence  of  the  defendant  is  that  at  the  time 
of  the  death  of  Theresa  Altzheimer  the  company  was  not 
liable  to  an  action  for  the  injury  which  she  had  received,  be- 
cause the  action  was  barred  by  the  statute  of  limitations, 
therefore  that  the  condition  upon  which  the  action  under  the 
Death  act  is  permitted  did  not  exist. 

In  support  of  this  view,  the  opinion  of  the  Canada  Supreme 
Court,  reported  in  Canadian  Pacific  Railroad  Co.  v.  Robinson, 
19  Can.  Sup.  Ct.  292,  was  invoked.  In  that  case,  under  an 
act  similar  to  ours,  it  was  held  that  where  an  action  for  injury 
was  barred  at  the  time  of  the  death  resulting  from  the  injury, 
no  suit  could  be  brought  for  the  death. 

The  correctness  of  this  position  need  not  be  decided  in  this 
case,  for  the  reason  that  the  replication  sets  out  that  at  the 
time  of  the  death  of  the  plaintiff's  intestate  there  was  an 
action  pending  to  recover  damages  for  the  injury  from  which 
she  died. 

If  that  be  so,  it  is  impossible  to  see  how  it  can  be  said  that, 
by  reason  of  the  statute  of  limitations,  the  company  would 
not  have  been  liable  for  the  injuries  if  death  had  not  ensued. 

There  should  be  judgment  for  the  plaintiff  on  the  demurrer. 
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THE  STATE  OF  NEW  JERSEY,  DEPENDANT  IN  BRBOR,  v. 
LOUISA  BARNES.  PLAINTIFF  IN  ERROR. 

Submitted  July  6,  1907— -Decided  November  11,  1907. 

1.  The  evidence  in  this  case  respecting  the  physical  condition  of  a 
moribund  woman,  coupled  with  her  expressed  certainty  of  im- 
pending death,  held  to  be  sufficient  to  support  the  admissibility 
of  her  statements  as  dying  declarations. 

2.  When  a  dying  declaration  was  in  writing,  signed  by  the  declarant, 
and  the  writing  was  lost,  parol  evidence  of  its  contents  was  ad- 
missible, although  it  appeared  that  a  copy  of  the  original  was  in 
existence.  Where  such  copy  was  afterward,  without  objection, 
received  in  evidence,  the  court  committed  no  error  injurious  to 
the  defendant  by  striking  out  the  parol  testimony  of  the  con- 
tents of  the  original,  which  testimony  did  not  substantially  differ 
from  that  furnished  by  the  copy. 

3.  In  the  trial  of  an  indictment  for  the  commission  of  an  abortion, 
bottles  of  ergot  and  knitting  needles  found  in  the  house  of  de- 
fendant, were  admissible  in  evidence  when  it  appeared  that  ergot 
and  needles  were  sometimes  used  to  produce  miscarriages. 


On  error  to  Camden  County  Quarter  Sessions. 

Before  Gummere,  Chief  Justice,  and  Justices  Fort  and 
Reed. 

For  the  plaintiflE  in  error,  James  G.  Horner  and  William 
Early. 

For  the  defendant  in  error,  Henry  8,  Scovel,  prosecutor  of 
the  pleas. 

The  opinion  of  the  court  was  delivered  by 

Reed,  J.  This  writ  brings  up  a  judgment  entered  upon  a 
conviction  of  the  defendant,  Tx^uisa  Barnes,  for  committing 
an  abortion  upon  one  Mary  Lane,  by  reason  of  which  the  said 
Mary  Lane  subsequently  died. 

The  fact  that  an  abortion  was  committed  upon  Mary  Lane 
by  someone,  and  that  her  death  resulted  therefrom,  is  demon- 
strated. 
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The  case  of  the  state  in  its  attempt  to  identify  the  defend- 
ant as  the  abortionist  rests  upon  two  ante  mortem  statements 
made  by  Mary  Lane,  and  rests  mainly  upon  the  second,  with- 
out which  there  is  no  foundation  for  the  conviction. 

The  defendant  insists  that  neither  of  these  statements  was 
admissible  as  a  dying  declaration. 

The  first  of  these  declarations  was  made  to  one  Mary  Camp- 
bell, to  whom  Mary  Lane  said,  ''A  colored  woman  did  ii'^ 

The  second  and  the  important  declaration  was  made  by 
signing  a  written  statement,  as  follows:  '%  Mary  Lane, 
realizing  that  I  am  about  to  die,  make  this  my  last  statement 
about  Mrs.  Barnes,  a  colored  woman  living  on  Mulford  street, 
below  Van  Hook,  Camden,  N.  J.,  who  performed  an  operation 
on  me.  I  told  her  I  was  pregnant,  and  wanted  to  get  rid  of 
the  child.  Mrs.  Barnes  did  something  to  me.  She  opened 
my  womb  with  her  fingers,  and  I  commenced  to  bleed  imme- 
diately. She  also  gave  me  two  bottles  of  medicine  to  take, 
and  said  it  would  be  all  right.  I  paid  $5.  I  was  sent  there 
by  Mrs.  Small,  of  833  Commerce  street,  Camden,  New  Jer- 
sey. Mart  Lane. 

'Witnesses — I.  I.  Emmens,  M.D.;  Frank  Paul,  John  S. 
Smith.'' 

The  important  question  is  whether  it  appeared  to  the  trial 
court  that  these  statements  were  made  when  the  declarant 
was  under  the  conviction  that  her  death  was  close  at  hand. 

Mary  Lane  died  at  the  Philadelphia  Hospital  on  June  13th. 
On  the  eariy  morn,  about  half-past  one  in  the  morning  of 
June  12th,  Mary  Campbell,  an  aunt  of  Mary  Lane,  visited 
her  at  the  hospital.  She  described  her  condition  as  so  emaci- 
ated that  she  never  would  have  known  her.  She  says :  "She 
[Mary  Lane]  talked  to  me  in  gasps.  I  had  to  lean  over  her 
and  listen  to  every  word  accurately  to  understand  her.  She 
felt  she  was  going  to  die.  She  told  me  so.  She  did  not  know 
what  minute."  It  was  at  this  interview  that  she  said,  "A 
woman  in  Camden  did  it — a  colored  woman  in  Camden.'' 

John  S.  Smith,  a  detective,  had,  on  June  13th,  taken  the 
defendant  to  the  hospital  to  see  if  Mary  Lane  would  identify 
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lier,  but  Mary  Lane  was  in  no  condition  to  identify  anyone, 
and  in  fact  died  in  about  half  an  hour  after  the  arrival  of 
Mr.  Smith.  Mr.  Smith  says  he  saw  Mary  Lane  the  day 
before,  the  12th,  and  that  she  knew  she  was  not  going  to  get 
well,  and  that  she  told  him  so. 

This  was  also,  it  is  perceived,  on  the  day  when  the  declara- 
tion was  made  to  Mary  Campbell. 

The  testimony  of  the  physicians  exhibit  the  physical  condi- 
tion of  the  injured  woman  as  calculated  to  lead  her  to  believe 
that  her  condition  was  hopeless. 

So  there  were  facts  proven  suflBcient  to  support  the  ruling 
of  the  trial  judge  admitting  the  declaration. 

Respecting  the  written  statement  made  on  June  13th — tho 
day  of  the  death  of  the  declarant — there  is,  in  addition  to  the 
testimony  already  mentioned,  the  testimony  of  Dr.  Emmens, 
the  house  physician  at  the  hospital.  He  says  that  before  she 
made  the  statements  contained  in  the  paper  he  told  her  she 
was  going  to  die,  and  she  said  she  was  going  to  die.  Mr. 
Smith  also  says  he  went  to  the  hospital  on  the  day  the  written 
statement  was  made  for  the  purpose  of  procuring  a  statement 
from  Mary  Lane.  He  says :  *  '^I  asked  her  if  she  realized  she 
was  about  to  die.    She  said,  TTes.' " 

So  the  proof  of  a  sense  of  impending  death  at  the  time  of 
the  second  declaration  is  ample.  There  was  no  error  in  the 
admission  of  this  declaration. 

It  is  again  assigned  for  error  that  the  court  erroneously 
admitted  the  testimony  of  John  Smith  and  Frank  Paul  de- 
tailing statements  made  by  Mary  Lane  on  the  day  and  at  the 
time  that  the  written  statement  was  made. 

The  original  written  statement  was  prepared  by  Mr.  Paul, 
who  was  chief  clerk  in  the  coroner's  office,  Philadelphia,  and 
was  signed  by  Mary  Lane  in  the  presence  of  Mr.  Paul,  Mr. 
Smith  and  Dr.  Emmens. 

This  original  statement  he  afterward  irrecoverably  lost. 
Mr.  Paul  produced  a  typewritten  statement,  which  he  swore 
was  a  true  copy  of  the  original.  At  this  point  Mr.  Paul  was 
permitted  to  testify  to  what  Mrs.  Lane  had  declared  and 
which  had  been  put  in  writing,  and  Mr.  Smith  was  permitted 
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to  swear  to  a  similar  statement  made  by  Mrs.  Lane  at  this 
time. 

At  the  time  these  declarations  were  admitted  the  situation 
was  this:  It  had  been  proved,  as  already  stated,  that  the 
original  written  statement,  which  if  in  evidence  would  have 
excluded  parol  proof  of  any  statement  made  at  the  same  time, 
had  been  lost  beyond  recovery.  Therefore,  any  proof  by  sec- 
ondary evidence  of  the  contents  of  that  writing  was  permis- 
sible. 

There  are  no  degrees  in  secondary  testimony,  so  the  fact 
that  a  copy  of  the  original  may  have  been  in  existence  in  no 
way  precluded  other  evidence  of  the  statements  which  were 
embodied  in  the  original.  The  testimony  of  Messrs.  Paul  and 
Smith  was  really  confined  to  a  statement  of  the  contents  of 
the  original  instrument.  At  the  time  when  this  testimony 
was  admitted  it  was  unobjectionable. 

Afterward  the  copy  of  the  original,  which  copy  had  been 
marked  for  identification,  was  offered  and  received  in  evidence 
without  objection.  It  seems  to  have  been  thereafter  treated 
as  the  true  version  of  the  original  statement.  The  trial  court 
then  struck  from  the  record  the  statements  as  reproduced  by 
the  parol  testimony  of  Messrs.  Paul  and  Smith,  which  testi- 
mony indeed  differed  in  no  material  feature  from  that  con- 
tained in  the  copy.  In  doing  this  the  court  was  doing  what 
in  strictness  it  was  not  obliged  to  do,  but  which  operated  to 
call  the  attention  of  the  jury  to  the  fact  that  after  the  intro- 
duction of  the  copy  it  should  be  taken  as  the  sole  test  of  what 
was  said  by  the  dying  woman. 

A  charge  to  the  jury  to  the  same  purport  would  have  been 
entirely  proper  had  the  testimony  remained  on  the  record. 

There  was  no  error  upon  this  branch  of  the  case. 

Error  is  also  assigned  upon  the  admission  in  evidence  of 
certain  articles  found  in  the  house  of  the  defendant.  The 
articles  were  one  bottle  containing  wine  of  ergot,  another  con- 
taining the  fluid  extract  of  ergot,  and  some  knitting  needles. 

There  was  testimony  that  ergot  and  knitting  needles  were 
sometimes  employed  to  produce  abortion. 
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The  offer  of  the  articles  was  admissible.  Commonwealth 
V.  Brown,  121  Mass,  69 ;  4  ElUoit  Ev.,  §  2767. 

It  is  lastly  assigned  for  error  that  the  court  permitted  Mrs. 
Barnes  to  be  cross-examined  over  an  objection  as  to  the  color 
of  her  house,  and  that  two  other  witnesses,  without  objection, 
testified  respecting  the  same.  It  may  be  difficult  to  see  how 
this  testimony  tended  to  show  that  the  defendant  was  an 
abortionist,  but  neither  has  it,  on  the  other  hand,  any  signifi- 
cance as  tending  to  show  that  she  was  in  any  way  a  criminal, 
or  even  a  person  of  bad  character.  So,  in  whatever  aspect  il 
is  viewed,  it  seems,  while  irrelevant,  to  be  entirely  innocuous, 
and  produced  no  injury  to  the  defendant. 

The  judgment  should  be  affirmed. 


IN  THE  MATTER  OF  PROCEEDINGS  TO  CONDEMN  LANDS 
TAKEN  BY  THE  PORT  READING  RAILROAD  COMPANY. 

Argued  June  10,  1907— Decided  November  11,  1907. 

1.  The  last  clause  of  section  16  of  the  act  {Pamph.  L.  1900,  p.  79). 
as  amended  (Pamph.  L.  1906,  p.  99),  being  an  act  to  regulate 
the  ascertainment  and  payment  of  compensation  for  property 
condemned  or  taken  for  public  use,  which  clause  permits  the 
abandonment  of  condemnation  proceedings  within  twenty  days 
after  a  verdict  by  a  jury  on  appeal,  includes  proceedings  taken 
by  a  railroad  company. 

2.  The  title  of  the  act  is  sufficient  to  include  a  provision  in  the  act 
for  abandoning  such  proceedings. 

3.  If  the  act  should  be  construed  to  be  unconstitutional  as  an  at- 
tempt to  permit  a  railroad  company  to  abandon  condemnation 
proceedings  after  such  company  had  entered  into  possession  with 
no  provision  for  compensation  for  such  temporary  possession, 
nevertheless  the  act  would  be  constitutional  respecting  those  pro- 
ceedings wherein  possession  had  not  been  taken. 

4.  A  judgment  entered  under  the  statute  after  verdict  upon  appeal 
before  proceedings  are  abandoned,  is  not  improvidently  entered; 
but  the  judgment  becomes  inoperative  if  the  proceedings  are 
abandoned  within  twenty  days  after  a  verdict,  and  should  be 
vacated. 
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On  rule  upon  the  landowner  to  show  cause  why  the  judg- 
ment entered  for  the  amount  of  a  verdict  of  a  jury  in  con- 
demnation proceedings  should  not  be  vacated.  Questions  cer- 
tified by  the  circuit  judge. 

The  facts  found  by  Mr.  Justice  Swayze,  sitting  as  judge  of 
Middlesex  Circuit  Court,  upon  which  facts  the  questions  cer- 
tified are  to  be  solved,  are  these:  A  petition  was  presented  to 
a  justice  of  the  Supreme  Court  on  October  31st,  1906,  by  the 
Port  Reading  Railroad  Company,  asking  for  the  appointment 
of  commissioners  to  condemn  certain  lands  for  a  right  of  way 
to  be  used  for  a  branch  of  the  petitioning  railroad.  Commis- 
sioners were  appointed  who  made  an  award  on  January  18th, 
1907.  Within  ten  days  thereafter  the  railroad  company  filed 
a  notice  of  appeal.  An  issue  was  framed,  the  appeal  was 
tried  and  a  verdict  returned  on  April  29th,  1907.  On  May 
2d  a  rule  for  judgment  was  entered  in  the  minutes  of  the 
Circuit  Court  by  order  of  the  circuit  judge  made  without 
notice.  On  May  16th  an  application  was  made  by  the  rail- 
road company  to  detennine  the  costs,  expenses  and  counsel's 
fees  of  the  owner.  This  application  was  made  because  the 
railroad  company  had  determined  to  abandon  proceedings  to 
condemn.  On  May  16th  the  amount  of  costs,  expenses  and 
counsel  fees  were  ascertained,  and  on  May  17th  the  railroad 
company  tendered  to  the  owner  of  the  land  the  amount  so 
ascertained.  The  owner  refused  to  receive  the  tendered  sum. 
On  the  same  day  the  railroad  company  notified  the  owner 
that  it  had  determined  to  abandon,  and  thereby  did  abandon 
the  proceedings,  and  on  May  18th  an  abandonment  was  en- 
tered in  the  minutes  of  the  Circuit  Court. 

On  May  16th  preceding  a  discharge  of  lis  pendens  was  filed 
with  the  clerk.  On  May  16th  a  notice  of  a  motion,  returnable 
on  the  18th,  was  given  to  the  owner  by  the  railroad  company. 
This  motion  was  to  set  aside  the  judgment  entered  by  the 
owner  against  the  railroad  company  on  May  2d  for  the 
amount  of  the  verdict  returned  by  the  jury. 

Upon  the  return  of  this  rule  an  order  was  granted  that  the 
owner  show  cause  why  said  judgment  should  not  be  canceled. 
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and  why  the  railroad  company  should  not  have  leave  to  pay 
the  amount  fonnd  for  expenses,  costs  and  counsel  fees  into  the 
Circuit  Court. 

Upon  the  return  of  this  order  the  judge  certified  to  this 
court  the  following  questions  for  its  advisory  opinion,  namely: 

First,  Under  the  foregoing  facts,  was  said  judgment  im- 
providently  entered  because  entered  before  the  expiration  of 
the  twenty  days  after  the  verdict  of  the  jury,  and  if  so,  should 
it  be  canceled  or  vacated  ? 

Second.  Should  the  judgment  be  canceled  or  vacated  be- 
cause the  Port  Reading  Railroad  Company  did  abandon  said 
condemnation  proceedings  within  twenty  days  after  the  ren- 
dering of  the  verdict  of  the  jury,  upon  pajrment  to  the  owner 
of  said  lands  of  its  reasonable  costs,  expenses  and  counsel 
fees,  as  determined  by  a  justice  of  the  Supreme  Court,  and 
upon  filing  a  discharge  of  the  notice  of  lis  pendens  f 

Before  Gummere,  Chief  Justice,  and  Justices  Fokt  and 
Reed. 

For  the  railroad  company,  Ephraim  Cutter  and  Edward  M. 

Colie. 

For  tlie  landowners,  Edward  S.  Savage  and  Oilbert  Collins, 

The  opinion  of  the  court  was  delivered  by 

Reed,  J.  The  important  question  in  this  matter  is  whether 
the  railroad  company  had  a  right  to  abandon  the  condemna- 
tion proceedings  on  May  18th.  The  proceedings  were  taken 
under  tlie  act  to  regulate  the  ascertainment  and  payment  of 
compensation  for  property  condemned  or  taken  for  public  use 
(Pamph,  L,  1900,  p.  79),  and  the  supplement  to  same 
(Pamph.  L.  1906,  p.  99). 

Section  15  of  the  original  act  reads  as  follows:  "Any  pro- 
ceeding to  condemn  taken  imder  this  act  may  be  abandoned 
at  any  time  within  twenty  days  after  the  filing  of  the  report 
of  the  commissioners,  upon  payment  to  the  owners  and  other 
parties  who  have  appeared  before  the  commissioners,  of  their 
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reasonable  costs  and  expenses,  to  be  determined  by  a  justice 
of  the  Supreme  Court,  and  upon  filing  a  discharge  of  the  lien 
of  the  notice  of  lis  pendens/' 

It  is  perceived  that  there  is  no  provision  in  the  original  sec- 
tion for  the  abandonment  of  proceedings  after  twenty  days 
have  elapsed  from  the  filing  of  the  report  of  the  commis- 
sioners, and  it  was  held  in  Walsh  v.  Board  of  Education  of 
Newark,  44  Vroom  643,  by  the  Court  of  Errors  and  Ap- 
peals that,  where  the  twenty  days  had  expired,  the  condemn- 
ing party  could  not  abandon  the  proceedings,  although  an 
appeal  had  been  taken.  The  court  proceeded  to  discuss,  but 
expressed  no  opinion,  respecting  the  ability  of  the  condemn- 
ing party,  particularly  if  a  public  agent,  to  abandon  after  a 
verdict  had  been  returned  upon  the  appeal.  This  case  was 
decided  on  March  5th,  1906.  On  April  2d,  1906  (Pamph, 
L,,  p,  99),  a  supplement  to  the  fifteenth  section  of  the 
original  act  was  approved.  The  supplement  is  in  the  follow- 
ing language :  "Any  proceeding  to  condemn  taken  under  this 
act  may  be  abandoned  at  any  time  within  twenty  days  after 
filing  of  the  report  of  the  commissioners,  or  if  the  issue  shall 
be  tried  by  a  jury,  within  twenty  days  after  the  rendering  of 
the  verdict  of  the  jury,  upon  payment  to  the  owners  and  other 
parties  who  have  appeared  before  the  commissioners,  or  the 
jury,  of  their  reasonable  costs,  expenses  and  counsel  fees,  to 
be  determined  by  a  justice  of  the  Supreme  Court,  and  upon 
filing  a  discharge  of  the  lien  of  the  notice  of  lis  pendens/' 

It  is  first  insisted  that  section  15  applies  only  to  munici- 
palities and  other  agencies  of  the  state,  and  does  not  embrace 
(/wo^'-public  corporations. 

The  language  of  the  last  clause  of  section  15,  both  as  origi- 
nally enacted  and  as  amended,  is  that  "any  proceeding  to  con- 
demn, taken  under  the  act,  may  be  abandoned  at  any  time 
within  twenty  days  after  the  verdict  rendered."  The  insist- 
ence is  that  this  language  is  limited  by  the  preceding  clause, 
which  clause  is  confined  in  its  operation  to  municipal  cor- 
porations and  state  agencies. 

The  two  clauses  of  section  15  are  distinct  and  refer  to  dif- 
ferent phases  of  the  legislation. 

Vol.  xlvi.  28 
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The  first  clause  is  directed  to  the  preservation  of  the  right 
of  mimicipal  corporations  and  state  agencies  to  take  pos- 
session of  property  in  advance  of  compensation. 

The  second  clause  deals  with  the  right  of  abandonment  of 
condemnation  proceedings,  and  confers  that  right  on  all 
bodies  having  the  ability  to  exercise  the  power  of  eminent 
domain. 

The  clauses  are  so  distinct  that  the  semicolon  separating 
them  in  the  printed  act  should  be  a  period.  It  seems  mani- 
fest that  railroad  companies  are  included  within  the  class  of 
corporations  having  the  right  to  abandon  under  the  provi- 
sions of  the  second  clause  of  section  15. 

Having  reached  this  conclusion,  it  is  at  once  observable 
that,  conceding  the  validity  of  the  legislation,  the  right  of 
the  company  to  abandon  the  condemnation  proceedings  on 
May  18th  is  plain.  The  statute,  however,  is  challenged  as 
violative  of  the  constitution. 

It  is  first  insisted  that  the  title  to  the  act  is  insuflBcient  to 
permit  the  inclusion  in  the  statute  of  a  provision  for  the 
abandonment  of  any  proceedings  once  begun  imder  it.  The 
argument  is  that  the  title  gives  notice  that  the  purpose  of  the 
act  is  to  regulate  the  ascertainment  and  payment  of  com- 
pensation for  property  condemned,  and  it  is  insisted  that  the 
abandonment  of  such  a  proceeding  is  in  direct  opposition  to 
the  purpose  indicated  by  the  title,  which  is  to  ascertain  and 
pay  damages. 

We  think  there  is  no  substance  in  this  argument. 

The  purpose  of  all  provisions  to  condemn  is  to  fix  and  pay 
a  price  for  the  property  taken  for  public  use.  If  the  title  of 
tlie  act  had  been  "An  act  to  regulate  proceedings  for  the  con- 
demnation of  property  for  public  use,"  the  title  would  have 
been  the  equivalent  of  the  title  as  it  now  exists.  An  act  to 
regulate  the  procedure  in  conducting  actions  at  law  would 
undoubtedly  cover  provisions  for  the  discontinuance  of  actions, 
although  the  purpose  of  every  action  is  to  ascertain  and  com- 
pel the  payment  of  a  debt  or  of  damages. 

It  is  next  insisted  that  a  construction  of  the  act  which 
would  include  private  corporations  within  its  operation  ren- 
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ders  the  statute  void.  This  point  is  rested  upon  that  provi- 
sion of  the  act  which  permits  the  condemning  party  to  enter 
into  possession  of  the  property  and  thereafter  abandon  the 
proceedings  to  condemn.  The  argument  is  that  if  the  peti- 
tioner may  enter  into  possession  before  the  proceeding  is 
finally  determined,  and  hold  possession  until  an  appeal  is 
noticed,  an  issue  framed  and  a  trial  had,  and  then  until 
twenty  days  have  elapsed,  it  leaves  the  landowner  remediless 
for  the  intervening  possession,  and  that  such  permitted  pos- 
session becomes  a  taking  of  the  property  without  compensa- 
tion. 

The  provision  for  taking  possession  is  foimd  in  sections  7 
and  14  of  the  statute.  Section  7  provides  that  **upon  the 
filing  of  the  report  of  the  commissioners,  and  upon  the  pay- 
ment or  tender  of  payment  of  the  amount  awarded,  &c.,  the 
petitioner  is  entitled  to  enter  upon  and  take  possession  of  the 
land  for  the  purposes  for  which  the  same  was  authorized  to  be 
taken." 

Section  8  provides  that  "in  case  the  owner  refuses  to  re- 
ceive the  same,  the  amount  may  be  paid  into  the  Court  of 
Chancery  with  the  same  effect  as  if  paid  to  the  owner." 

Section  14  provides  that  "the  taking  of  an  appeal  by  either 
party  shall  not  prevent  the  petitioner  from  taking  the  land 
or  other  property,  upon  filing  the  report  of  the  commissioners, 
and  payment  to  the  owner  or  payment  into  court  of  the  award, 
at  any  time  before  the  verdict  of  the  jury  on  appeal;  that 
the  party  entitled  to  receive  the  award  may  receive  it  without 
being  barred  from  his  appeal,  and  that  upon  the  finding  of 
the  jury  the  amount  so  found,  or  so  much  thereof  as  shall 
not  have  been  paid,  shall  be  tendered  and  paid,  or  paid  into 
court,  and  if  possession  shall  not  have  been  taken  before  the 
finding  of  the  jury,  then  the  petitioner,  upon  the  payment  of 
the  amount  of  the  verdict,  may  take  possession. 

It  therefore  appears  that  the  scheme  of  the  statute  respect- 
ing the  right  to  take  possession  of  the  property  to  be  con- 
denmed  is  that  by  the  first  clause  of  section  15  the  right  of 
municipal  corporations  and  other  agencies  of  the  state  to 
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enter  into  possession  is  reserved  to  such  corporations  as  such 
right  existed  before  the  statute. 

Respecting  corporations  of  the  class  of  the  petitioner  in 
this  case,  possession  can  only  be  taken  upon  the  payment  of 
the  amount  awarded  by  the  commissioners,  or  of  the  amount 
of  the  verdict  found  by  the  jury.  There  is  no  provision  for 
the  return  of  any  portion  of  this  amount  if,  upon  appeal, 
there  be  a  diminution  of  the  amount  of  the  award,  or  if  the 
proceedings  shall  subsequently  be  abandoned  by  the  peti- 
tioner. 

It  need  not  be  decided  whether,  in  view  of  this  legislation, 
it  was  the  intention  of  the  legislature  that  a  corporation  oi 
this  class  should  have  the  power  to  abandon  after  once  taking 
possession. 

Nor  is  a  decision  essential  whether,  if  such  power  to  abandon 
exists,  it  is  within  the  power  of  the  court  to  so  control  the 
amount  paid  as  to  award  compensation  to  the  landowner  for 
the  temporary  possession. 

These  questions  need  not  be  decided,  for  if  it  should  be 
conceded  that  the  act  conferred  the  power  to  abandon  after 
possession  taken,  with  no  provision  for  compensation  for  such 
intervening  possession,  and  if  it  be  further  conceded  that  in 
this  respect  the  statutory  power  attempted  to  be  conferred 
was  beyond  the  ability  of  the  legislature  as  an  attempt  to 
authorize  the  taking  of  property  without  compensation,  never- 
theless such  concessions  would  in  no  way  interfere  with  the 
present  proceeding.  So  far  as  appears,  the  Port  Reading 
Railroad  Company  did  not  take  possession  of  the  property 
which  it  sought  to  condemn. 

The  provisions  respecting  abandonment  where  possession 
has  been  taken  are  severable  from  the  provision  providing  for 
abandonment  where  possession  has  not  been  taken. 

The  rule  of  statutory  construction  to  be  applied  is  settled. 

Where  the  provisions  are  general,  and  a  part  of  their  appli- 
cation or  effect  would  be  violative  of  the  constitution,  and  a 
part  not  so,  and  both  equally  within  the  terms,  scope  and 
apparent  intent  of  the  lawmakers,  such  provisions  may  be 
held  valid  so  far  as  they  operate  in  harmony  vnth  the  consti- 
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tution,  and  by  construction  limited  to  such  an  effect.  They 
will  be  held  void  for  any  purpose  beyond  that  limit.  Suth, 
Slat.  Con.,  §  171. 

A  statute  gave  the  city  of  Keokuk  power  to  create  wharfs 
and  establish  fees  for  their  use.  An  ordinance  was  passed  by 
virtue  of  tliis  authority  ordaining  that  all  grounds  then  lying, 
or  which  thereafter  might  be  made  within  certain  limits, 
should  be  declared  a  wharf.  The  ordinance  also  fixed  wharf- 
age fees  for  the  use  of  any  part  of  the  wharf.  A  part  of  the 
wharf  limit  so  created  was  unimproved  bank.  As  to  the  use 
of  the  latter,  the  ordinance  requiring  wharfage  fees  was  held 
void,  but  although  that  part  of  the  ordinance  was  not  distin- 
guishable in  the  text,  it  was  held  severable,  and  it  was  held 
that  the  ordinance  was  valid  so  far  as  it  authorized  its  enforce- 
ment for  collecting  wharfage  fees  for  the  use  of  the  actual 
wharf,  this  being  the  only  right  in  question.  Packet  Company 
V.  Keokuk,  95  U,  S.  80. 

In  Railroad  Company  v.  Schutte,  103  U.  S,  118,  142,  the 
court  remarked  that  "the  striking  out  of  the  void  part  of  an 
act  was  not  necessarily  by  erasing  words,  but  it  may  be  by 
disregarding  the  unconstitutional  provisions  and  reading  the 
statute  as  though  the  provisions  were  not  in  it." 

For  other  cases  supporting  this  rule  of  statutory  construc- 
tion, see  the  notes  to  section  171  in  Mr.  Sutherland's  Statu- 
tory Construction, 

We  are  therefore  of  the  opinion  that  the  right  of  the  peti- 
tioner to  abandon  the  proceedings  existed. 

In  answer  to  the  specific  questions  certified  to  us,  the  Cir- 
cuit Court  is  advised  that  the  landowner  had  the  right  to  enter 
the  judgment  on  May  2d,  but  upon  the  entry  of  the  rule  for 
abandonment  and  the  discharge  of  the  lis  pendens,  and  the 
payment  of  costs,  expenses  and  counsel  fees  to  the  landowner, 
the  judgment  became  inoperative  ( Van  Valkenburgh  v.  City 
of  Milwaukee,  43  Wis,  574),  and  should  be  vacated. 
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CLINTON  H.  SMITH  COMPANY,  PLAINTIFF  AND  AP- 
PELLEE, V.  CHARLES  W.  OATHOUT,  DEFENDANT  AND 
APPELLANT. 

Submitted  June  4,  1907— Decided  November  11,  1907. 

Under  the  act  providing  for  appeals  from  city  District  Courts  to  the 
Supreme  Court  {Pamph,  L.  1902,  p.  565),  the  appellant  must 
bring  up,  with  the  state  of  the  case,  a  certified  transcript  of  the 
judgment  record  in  the  court  below. 


On  appeal  from  the  Second  DiBtriet  Court  of  the  city  of 
Newark. 

Before  Justices  Hendeickson,  Pitney  and  Trenohard. 

For  the  plaintiff,  Jacob  L.  Newman. 

For  the  defendant,  Oasimiro  Scoppetone, 

The  opinion  of  the  court  was  delivered  by 

Trenchard,  J.  This  is  an  appeal  from  the  Second  Dis- 
trict Court  of  the  city  of  Newark.  The  briefs  deal  with  the 
case  as  if  it  were  taken  pursuant  to  Pamph,  L,  1902,  p.  565. 
Under  that  act  the  appellant  must  bring  up,  with  the  state  of 
the  case,  a  certified  transcript  of  the  judgment  record  in  the 
court  below.    Katzin  v.  Jenny,  45  Vroom  131. 

In  the  present  case  there  is  no  such  transcript  of  the  judg- 
ment record,  and  therefore  the  appeal  must  be  dismissed,  with 
costs. 
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GEORGE    C.    CALHOON,    PLAINTIFF    AND    APPELLANT,    v. 
CHARLES  BUHRE,  DEFENDANT  AND  APPELLEE. 

Argued  June  4,  1907— Decided  November  11,  1907. 

1.  An  appellant  who  brings  up  with  the  state  of  the  case  a  certi- 
fied transcript  of  the  judgment  record  in  the  court  below,  trans- 
mits such  record  to  this  court  for  review  under  the  act  (Pamph, 
L,  1902,  p.  565)  providing  for  appeals  from  city  District  Ck>urt8 
to  the  Supreme  Court. 

2.  If  a  <^n tract  which  need  not  be  under  seal  is  executed  by  an 
agent  having  authority  to  execute  simple  contracts,  but  not  sealed 
contracts,  and  has  a  seal  affixed  to  it,  it  will  be  valid  as  a  simple 
contract 

3.  The  rule  that  an  agent  cannot  delegate  his  powers,  unless  the 
sub-agency  be  directly  authorized  or  ratified  by  his  principal,  with 
full  knowledge  of  the  facts,  has  no  application  to  acts  purely 
ministerial.  In  such  cases,  if  he  directs  the  act,  or,  being  aware 
of  the  circumstances,  afterwards  adopts  it  as  his  own,  that  is 
sufficient. 

4.  One  in  charge  of  a  hotel,  and  having  the  management  thereof, 
has  authority  to  bind  his  principal  by  a  contract  for  advertising 
for  the  hotel. 


On  appeal  from  the  District  Court  of  Atlantic  City. 
Before  Justices  Hendeickson,  Pitney  and  Trenchard. 
For  the  appellant,  Henry  W.  Lewis. 
For  the  appellee,  Thompson  &  Cole, 

The  opinion  of  the  court  was  delivered  by 

Trenchard,  J.  This  is  an  appeal  from  a  judgment  of  non- 
suit in  the  District  Court  of  Atlantic  City. 

There  is  brought  up,  with  the  state  of  the  case,  a  certified 
transcript  of  the  judgment  record  in  the  court  below,  and 
there  is  thus  transmitted  such  record  to  this  court  for  review 
under  the  act  {Pamph,  L,  1902,  p.  565)  providing  for  appeals 
from  the  city  District  Courts  to  the  Supreme  Court.  Katzin 
V.  Jenny,  45  Vroom  131. 
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From  the  state  of  the  case  it  appears  that  the  plaintiff  below 
was  the  owner  and  publisher  of  the  "Temple  Review,"  a  news- 
paper ;  that  the  defendant,  Charles  Buhre,  was  the  proprietor 
of  the  Hotel  Westminster  at  Atlantic  City;  that  his  wife, 
F.  C.  Buhre,  was  his  agent  in  charge  of  that  hotel;  that  the 
agreement  in  question  was  signed  in  Mrs.  Buhre's  name  by 
her  daughter  in  her  presence  and  at  her  request. 

The  agreement  in  question  is  as  follows : 

"Know  All  Men,  That  the  publisher  of  the  Temple  Re- 
view,' of  the  city  of  Philadelphia  and  State  of  Pennsylvania, 
is  hereby  authorized  to  insert  our  advertisement  in  the  Tem- 
ple Review'  to  occupy  the  space  of  one-half  page  per  issue  for 
the  period  of  three  months,  beginning  with  the  issue  of  April 
20th,  1906,  for  which  we  agree  to  pay  $15  per  issue  in  the 
following  manner,  to  wit,  $15  per  issue  to  be  paid  in  board. 
All  board  to  be  billed  at  regular  rates.  It  is  further  agreed 
that  all  orders  issued  by  the  Temple  Review'  will  be  honored 
by  the  Westminster  Hotel,  or  its  representatives,  as  United 
States  money,  which  may  be  presented  by  any  person  or  per- 
sons in  payment  of  board.  Said  orders  need  not  be  presented 
by  the  publisher  of  the  Temple  Review,'  or  any  person  or 
persons  holding  their  order,  until  arrangements  and  rates  for 
board  have  been  completed,  at  which  time  it  may  be  pre- 
sented and  will  be  honored  by  the  proprietor,  Charles  Buhre, 
of  the  Hotel  Westminster,  of  Atlantic  City,  N.  J.,  as  United 
States  money.  The  entire  amount  of  this  contract  may  be 
had  in  board  at  any  time  the  publisher  of  the  Temple  Review' 
desires,  except  August,  1906.  It  is  further  agreed  that  no 
exorbitant  or  special  price  will  be  charged,  but  that  the  pub- 
lisher of  the  Temple  Review,'  or  any  person  or  persons  hold- 
ing an  order  for  board  signed  by  the  publisher  of  the  Temple 
Review,'  will  receive  the  same  concessions  and  rates  as  any 
guest  or  boarder  making  a  cash  payment  or  transaction. 

"It  is  further  agreed  that,  at  the  expiration  of  this  contract, 
it  renews  itself  unless  notice  is  given  in  writing  by  the  said 
Charles  Buhre  of  the  said  Hotel  Westminster,  and  acknowl- 
edged in  writing  by  the  publisher  of  the  Temple  Review'  to 
discontinue  this  advertisement.     Said  notice  of  discontinu- 
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ance  must  be  received  at  least  ten  days  previous  to  the  expira- 
tion of  this  contract.  This  contract  is  signed  by  Charles 
Buhre,  of  the  Hotel  Westminster,  Atlantic  City,  with  the  full 
knowledge  of  its  contents  and  a  clear  understanding  that  no 
verbal  agreement  or  understanding  will  be  by  the  publisher 
of  the  Temple  Review.^ 

"In  witness  thereof,  the  said  Charles  Buhre,  of  the  West- 
minster Hotel  of  Atlantic  City,  has  hereunto  set  his  hand  and 
seal  this  10th  day  of  April,  a.  d.  1906. 

"I  have  received  a  copy  of  the  above  agreement  and  have 
no  understanding,  verbal  or  otherwise,  differing  from  it. 

"F.  C.  BUIIRE.      [L.8.]" 

Counsel  for  defendant  treats  the  action  as  dependent  upon 
an  instrument  under  seal.  We  think  this  erroneous.  The 
state  of  the  case  shows  plainly  that  the  demand  is  based  not 
upon  the  terms  of  the  agreement  as  an  executory  agreement, 
but  upon  advertising  done  by  the  plaintiff  for  the  defendant, 
according  to  the  terms  of  the  agreement. 

But  with  respect  to  the  agreement.  We  think  that  it  suffi- 
ciently appears  that  this  instniment  purported  to  be  and  was 
the  agreement  of  Charles  Buhre.  By  its  terms  responsibility 
is  rested  upon  him  as  the  proprietor  of  the  Hotel  Westminster, 
and  in  the  body  of  the  instrument  it  is  expressly  recited  that 
^Hhis  contract  is  signed  by  Charles  Buhre,"  &c.  There  is  no 
attestation  clause  calling  for  a  seal,  and  the  circumstance 
that  a  seal  was  attached  is  not  controlling,  especially  as  the 
subject-matter  did  not  require  a  sealed  instrument. 

If  a  contract  which  need  not  be  under  seal  is  executed  by 
an  agent  having  authority  to  execute  simple  contracts,  but  not 
sealed  contracts,  and  has  a  seal  affixed  to  it,  it  will  be  valid 
as  a  simple  contract.  Long  v.  Ilartwell,  5  Vroom  116;  Wag- 
oner V.  Watts,  15  Id,  126;  Dickerman  v.  Ashtoti,  21  Minn. 
538;  Stowell  v.  Eldred,  39  Wis,  614;  Warrall  v.  Munn,  5  N. 
Y.  229, 

We  think  the  act  of  Mrs.  Buhre's  daughter  in  signing  the 
mother^s  name,  in  the  mother's  presence  and  at  her  request. 
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is  not  a  delegation  of  authority  by  Mrs.  Buhre,  but  is  Mrs. 
Buhre's  own  act. 

The  rule  that  an  agent  cannot  delegate  his  powers,  unless 
the  sub-agency  be  directly  authorized  or  ratified  by  his  prin- 
cipal, with  full  knowledge  of  the  facts,  has  no  application  to 
acts  purely  ministerial.  In  such  cases,  if  he  directs  the  act, 
or,  being  aware  of  the  circumstances,  afterwards  adopts  it  as 
his  own,  that  is  suflBcient.  Orady  v.  American  Central  Inmr- 
ance  Co.,  60  Mo,  116;  Commercial  Bank  v.  Norton,  1  Hill 
(N.  Y.)  501;  Norwich  University  v.  Denny,  47  Vt,  13. 

The  only  remaining  question  upon  this  branch  of  the  case 
therefore  is  whether  the  agreement  for  advertising  was  within 
the  scope  of  Mrs.  Buhre's  authority  as  "agent  in  charge  of 
the  hotel.''    We  think  it  was. 

In  this  court  it  has  been  held  that,  where  the  evidence 
establishes  a  general  agency  to  carry  on  the  business  of  the 
principal  during  his  absence,  the  principal  will  be  liable  on 
the  contracts  made  by  the  agent  for  the  board  of  the  workmen 
employed.    Burley  v.  Kitchell,  1  Spenc,  305. 

In  Ooss  V.  Helbing,  77  Co/.  190,  it  was  held  that  one  in 
charge  of  water  works,  and  having  the  management  thereof, 
has  authority  to  bind  his  principal  by  the  purchase  of  a  pump 
for  the  use  of  the  water  works. 

Likewise  it  has  been  held  that  an  agent  to  manage  a  hotel 
may  bind  his  principal  by  a  purchase  of  necessary  supplies 
for  the  hotel.  Beecher  v.  Venn,  35  Mich,  466 ;  Oliver  v.  Shoe- 
maker, Id,  464;  Cummings  v.  Sargent,  9  Mete.  (Mass,)  172. 

We  are  of  the  opinion  that  the  state  of  the  proof  at  trial 
warranted,  and  indeed  required,  a  judgment  in  favor  of  the 
plaintiff.  It  sufficiently  appeared  that  the  advertising  was 
done  by  the  plaintiff  for  the  defendant,  amounting,  besides 
credits,  to  $180;  that  Mrs.  Buhre  in  July,  on  accepting  a 
Mrs.  Vanderpool  as  a  guest  for  the  account  of  the  plaintiff, 
gave  credit  for  the  advertisement  to  the  extent  of  only  $20, 
rendering  a  bill  to  the  plaintiff  for  a  balance  of  $23.02  due; 
that  on  July  11th  Mrs.  Buhre  wrote  to  the  plaintiff  telling 
him  not  to  send  any  more  people  to  the  hotel,  and  to  discon- 
tinue the  advertisement,  and  to  "send  our  bill  at  once."    This 
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was,  in  effect,  an  acknowledgment  by  the  defendant's  agent 
that  there  was  an  indebtedness  due  to  the  plaintiff  for  adver- 
tising, the  amount  of  which  snflSciently  appears  by  the  state 
of  the  case  to  be  $180. 

The  result  is  that  the  judgment  below  should  be  reversed 
and  a  venire  de  novo  awarded. 


ISAAC  STURR,  PROSECUTOR,  v.  THE  BOROUGH  OP  ELMER 

ET  AL. 

Submitted  June  4,  1907— Decided  November  11,  1907. 

1.  A  resolution  of  the  borough  council  of  the  borough  of  Elmer, 
providing  for  the  purchase  of  lands,  tends  to  impose  a  pecuniary 
obligation  on  the  borough,  and  must,  under  section  27  of  the 
Borough  act  of  1897  {Pamph,  L.,  p.  296),  be  submitted  to  the 
mayor  for  his  approval. 

2.  It  appearing  from  the  testimony  that  one  H.,  a  member  of  the 
borough  council,  was  indirectly  interested  in  furnishing  property 
to  the  borough,  the  resolutions  providing  for  the  purchase  and 
payment  therefor  will  be  set  aside  as  contrary  to  the  policy  and 
intent  of  the  act  approved  March  22d,  1901.    Pamph.  L.,  p.  893. 

3.  The  prosecutor  will  not  be  denied  the  benefit  of  his  writ  of  cer» 
tiorari  where  it  appears  that  the  delay  which  intervened  between 
the  time  when  he  as  a  vigilant  taxpayer  ought  to  have  known  of 
the  resolution  and  the  time  when  he  applied  for  his  writ  has 
resulted  in  no  detriment  to  the  defendants,  especially  when  it 
further  clearly  appears  that  the  action  of  council  should  have 
been  by  ordinance  instead  of  resolution,  and  that  the  resolution 
itself  was  not  submitted  to  the  mayor  for  approval  as  required 
by  the  statute. 


On  certiorari. 

Before  Justices  Hendriokson,  Pitney  and  Trbnohard. 

For  the  prosecutor,  Henry  Burt  Ware, 

For  the  defendants,  John  Boyd  Avis  and  John  C,  Edmunds. 


Digitized  by  LjOOQ IC 


444  NEW  JEESEY  SUPREME  COUBT. 

Sturr  V.  Elmer.  75  N.  J.  L. 

The  opinion  of  the  court  was  delivered  by 

Trenciiard,  J.  This  writ  of  certiorari  brings  up  for  re- 
view two  resolutions  of  tlie  borough  council  of  the  borough  of 
Elmer,  passed  February  7th  and  March  7th,  1906,  for  the 
purchase  of  certain  lands  of  Emma  L.  Hitchner,  located  in 
the  borough,  together  with  the  proceedings  thereunder. 

Many  reasons  are  assigned  for  reversal.  The  determination 
of  this  case,  however,  requires  the  consideration  of  but  five  of 
them. 

In  the  brief  for  the  borough  no  attempt  is  made  to  sustain 
these  proceedings  as  being  in  due  form  of  law,  it  being  ad- 
mitted that  the  purchase  should  have  been  by  ordinance  regu- 
larly passed,  approved  and  published.  Entire  reliance  is 
placed  upon  the  alleged  laches  of  the  prosecutor. 

The  second,  third  and  fourth  reasons  for  reversal  are  based 
upon  the  fact  that  the  resolutions  were  not,  after  their  pas- 
sage, submitted  to  the  mayor  for  his  approval,  and  that  they 
were  not  published. 

Section  27  of  the  Borough  act  of  1897  (Pamph,  L.,  p,  296) 
provides  that  every  ordinance  passed  by  the  coimcil,  and  every 
resolution  appropriating  or  in  any  way  tending  to  pecuniarily 
obligate  the  borough  shall,  within  five  days  after  the  passage 
thereof,  be  presented  to  the  mayor  for  his  approval. 

The  resolutions  in  question  tended  to  pecuniarily  obligate 
the  borough,  and  could  not  be  carried  into  effect  without  im- 
posing a  pecuniary  burden.  Neither  of  said  resolutions  was 
approved  by  the  mayor  or  presented  to  him  for  approval. 

Compliance  with  this  provision  of  the  statute  was  essential 
to  the  validity  of  the  proceedings.  State  v.  Newark,  1  Butcher 
399 ;   Hendrickson  v.  Point  Pleasant,  36  Vroom  535. 

The  seventh  and  ninth  reasons  are  based  upon  the  fact  that 
whereas  the  lands  were  bought  of  Mrs.  Hitchner,  her  hus- 
band was  at  the  same  time  a  member  of  the  borough  council, 
and  that  therefore  the  contract  between  her  and  the  borough 
was  void. 

We  are  of  the  opinion  that  contracts  such  as  the  one  under 
review  have  received  the  condemnation  of  the 'legislature. 
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This  appears  by  Patnph,  L.  1901,  p,  393.  That  act  pro- 
vides as  follows:     * 

"Any  member  of  *  *  *  any  board  of  aldermen  or  com- 
mon council  *  *  *  of  any  ♦  *  ♦  borough  ♦  *  * 
who  shall  be  directly  or  indirectly  concerned  in  any  agree- 
ment or  contract,  *  *  *  or  any  improvement  whatever  to 
be  constructed  or  made  for  the  public  use  or  at  public  ex- 
pense, *  *  *  or  who  shall  be  directly  or  indirectly  inter- 
ested in  furnishing  any  goods,  chattels,  supplies  or  property 
of  any  kind  whatsoever  to  or  for  the  ♦  ♦  ♦  borough 
*  *  *  the  contract  or  agreement  for  which  is  made,  or 
the  expense  or  consideration  of  which  is  paid  by  the  *  *  * 
council  *  ♦  ♦  of  which  such  member  is  a  part,  shall  be 
guilty  of  a  misdemeanor." 

While  the  section  contains  much  beside,  it  contains,  clearly, 
the  provision  above  set  forth. 

This  language,  with  equal  clearness,  includes  the  contract 
now  in  question.  Dr.  Hitchner  was  a  member  of  the  borough 
council  at  the  time  the  resolutions  were  passed,  and  was 
indirectly,  if  not  directly,  interested  in  furnishing  the  prop- 
erty to  the  borough.  He  was  the  husband  of  Emma  L.  Hitch- 
ner, and  while  the  legal  title  of  the  property  in  question  stood 
in  her,  the  property  was  taxed  to  Dr.  Hitchner,  and  the  tax 
was  paid  by  him  out  of  his  own  moneys.  Moreover,  the  nego- 
tiations for  the  property  were  conducted  through  the  husband 
and  he  fixed  the  price.  He  said  "he  would  take  $600."  The 
conveyance  was  finally  made  by  Mrs.  Hitchner  and  her  hus- 
band to  a  third  party,  who  the  next  day  conveyed  to  the  bor- 
ough, but  that  does  not  alter  the  true  character  of  the  trans- 
action. It  is  admittedly  true  that  the  consideration  of  $600, 
named  in  each  deed,  was  the  money  paid  by  the  borough. 

The  invalidity  of  the  contract  in  this  respect  therefore  rests 
upon  the  doctrine  that  a  contract  is  illegal  if  it  be  opposed 
to  the  general  policy  and  intent  of  a  statute.  Melliss  v.  Shir- 
ley Local  Board,  L,  R.,  16  Q,  B,  Div.  446 ;  Milford  Borough 
V.  Milfard  Water  Co.,  124  Pa,  St  610 ;  State,  Gregory,  Tay- 
lor, v.  Jersey  City,  5    Vroom  390;    Stroud  v.   Consumers' 
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Water  Co.,  27  Id,  422;  Harrison  v.  Elizabeth,  41  Id.  691; 
Wiesenthdl  v.  Atlantic  City,  44  Id.  245.    «^ 

We  regard  the  cases  above  cited  from  our  own  state,  and 
the  reasoning  by  which  they  are  supported,  as  decisive  of  the 
present  question. 

We  may  remark  that  the  invalidity  of  such  a  contract  in  no 
way  rests  upon  a  criminal  intent  of  the  member  of  council. 
The  rule  is  one  of  policy,  which,  without  regard  to  intention, 
inexorably  reaches  all  contracts  which  contravene  the  pur- 
poses of  the  law. 

Nor  do  we  think  that  the  prosecutor,  by  reason  of  his 
delay,  is  to  be  deprived  of  the  benefit  of  his  writ. 

On  February  Yth,  1906,  the  borough  council  passed  the 
resolution  that  it  buy  Mrs.  Hitchner^s  lot  for  $600,  and  then, 
on  March  7th,  1906,  it  was  resolved  that  an  order  be  drawn 
in  payment  therefor.  In  April,  1906,  council  resolved  to 
appropriate  $1,600  to  the  town  hall  fund.  In  July  a  building 
committee  was  appointed  for  the  purpose  of  building  a  town 
hall.  On  August  Ist  the  chairman  of  this  committee  reported 
that  he  was  ready  to  go  and  look  at  other  town  halls  for  the 
committee.  Nothing  further  was  done,  so  far  as  we  are  now 
concerned,  until  the  issuing  of  the  writ  of  certiorari  on  Feb- 
ruary 19th,  1907. 

It  does  not  seem  to  us  that  the  delay  which  intervened  be- 
tween the  time  when  the  prosecutor  as  a  vigilant  taxpayer 
ought  to  have  known  that  this  purchase  had  been  made  and 
the  time  when  he  applied  for  his  writ  of  certiorari  has  re- 
sulted in  any  detriment  to  the  borough.  The  borough  money 
was  paid  out  before  the  taxpayer  can  be  presumed  to  have 
known  of  the  resolution.  If  council  had  submitted  the  reso- 
lution to  the  mayor  for  his  approval,  it  may  be  that  the  mayor 
would  have  ordered  a  public  hearing ;  and  certainly,  if  coun- 
cil had  acted  by  ordinance  as  it  should  have  done  {Pamph.  L. 
1897,  p.  296,  §  28),  the  publication  of  the  ordinance  would 
have  put  the  taxpayers  upon  their  guard. 

The  result  is  that  the  resolution  under  review,  and  all  pro- 
ceedings thereunder,  must  be  set  aside,  with  costs. 
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^6  Vroom,  Paskusz  v.  Bodner. 


JACOB  PASKUSZ  ET  AL.,  PARTNERS,  TRADING  AS  J.  PAS- 
KUSZ &  SON,  PLAINTIFFS  AND  APPELLEES,  v.  SAMUEL 
BODNER  ET  AL.,  PARTNERS,  TRADING  AS  BODNER  & 
SHER,  DEFENDANTS  AND  APPELLANTS. 

Submitted  June  4.  1907--Decided  November  11,  1907. 

The  following  guarantee:  "We,  the  undersigned,  do  guarantee  you 
to  trust  Bodner,  Berkman  &  Ck>.  three  hundred  (300)  dollars' 
worth  of  material  to  be  credited  to  them  at  the  rate  of  ten  or 
fifteen  days'  terms  for  a  term  of  five  months  from  date,"  is  a 
continuing  guarantee,  and  extends  to  all  moneys  due  for  ma- 
terials purchased  within  five  months,  the  amount  of  the  credit 
only  being  limited  to  $d00. 


On  appeal  from  the  District  Court  of  the  city  of  Passaic. 
Before  Justices  Hendriokson,  Pitney  and  Trenchard. 
For  the  appellants,  Oeorge  P,  Rust  and  Arthur  S.  Corbin. 
For  the  appellees,  McDermott  &  Enright, 

The  opinion  of  the  court  was  delivered  by 

Trenchard,  J.  This  is  an  appeal  from  a  judgment  of  the 
District  Court  of  the  city  of  Passaic  in  favor  of  the  plaintiffs 
below. 

It  was  an  action  to  recover  from  the  defendants  below  as 
guarantors  upon  a  written  guarantee,  as  follows : 

"Passaic,  N.  J.,  May  3d,  1906. 
"Mess,  J.  Pashusz  &  Son: 

^^Gentlemen — We,  the  undersigned,  do  guarantee  you  to 
tnist  Bodner,  Berkman  &  Co.  three  hundred  (300)  dollars' 
worth  of  material  to  be  credited  to  them  at  the  rate  of  ten  or 
fifteen  days'  terms  for  a  term  of  five  months  from  date. 
•'Obliged.  Respectfully  yours, 

"(Signed)  Bodner  &  Sher." 
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The  plaintiffs  and  the  firm  of  Bodner,  Berkman  &  Com- 
pany wore  both  in  business  in  the  city  of  New  York  before 
and  during  the  time  of  the  guarantee,  and  had  been  dealing 
on  a  small  cash  basis.  Bodner,  Berkman  &  Company  desired 
to  purchase  from  the  plaintiffs  on  credit  and  in  larger  quan- 
tities, and  to  open  an  account  with  them,  but  plaintiffs 
refused  to  extend  credit  unless  they  secured  a  guarantee  for 
the  payment  of  the  goods  to  be  purchased  by  them.  Mr. 
Bodner,  of  Bodner,  Berkman  &  Company,  went  to  Passaic, 
drew  the  guarantee  on  a  letterhead  of  the  defendants,  and  at 
his  request  the  defendants  signed  it. 

During  the  five  months  covered  by  the  guarantee  the 
plaintiffs  sold  goods  to  Bodner,  Berkman  &  Company  to  the 
amount  of  $1,259.20,  in  bills  not  exceeding  $300  each,  on 
terms  of  ten  days'  credit  The  indebtedness  upon  the  account 
never  exceeded  $300  at  any  time.  Payments  were  made  by 
Bodner,  Berkman  &  Company  amounting  to  $1,085.97,  leav- 
ing a  balance  of  $173.23  due,  for  which  amount  the  plaintiffs 
made  demand  on  the  principal  debtors,  but  they  did  not  pay 
the  s^ame,  and  became  insolvent  in  or  about  October,  1906. 
The  goods  making  up  this  balance  were  sold  in  September. 
The  court  gave  judgment  in  favor  of  the  plaintiffs  for  the 
amount  of  this  balance,  with  interest. 

The  sole  question  is  whether  the  language  of  this  guarantee 
under  the  circumstances  extended  to  all  moneys  due  for  ma- 
terials purchased  within  the  five  months,  the  amount  of  the 
credit  only  being  limited  to  $300,  or  whether  the  guarantee 
was  for  only  the  first  $300  worth  of  goods  sold. 

The  rule  of  construction  having  the  support  of  the  weight 
of  authority  is  to  give  the  instrument  that  effect  which  shall 
best  accord  with  the  intention  of  the  parties  as  manifested 
])y  the  terms  of  the  guarantee  taken  in  connection  with  the 
subject-matter  to  which  it  relates.  Lewis  v.  Dwight,  10 
Conn,  95;   Home  Savings  Bank  v.  Hosie,  119  Mich.  116. 

The  application  of  this  rule  to  the  present  case  is  not  free 
from  difficulty.  It  is  not  easy  to  understand  all  the  expres- 
sions used  in  the  guarantee.    The  words  "three  hundred  dol- 
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lars'  worth  of  materiar'  of  themselves  naturally  import  a 
limitation  upon  the  amount  of  goods  that  were  to  be  sold, 
but  the  language  following  indicates  an  intent  that  there 
should  be  a  running  line  of  credit  upon  certain  terms,  to  be 
limited  to  a  period  of  five  months.  The  expression  "for  a 
term  of  five  months  from  date"  must  refer  to  the  time  during 
which  sales  could  be  made,  and  not  to  the  time  that  credit 
should  run. 

We  think,  therefore,  that  the  guarantee  is  a  continuing 
one,  and  extends  to  all  moneys  due  for  materials  purchased 
within  five  months,  the  amount  of  the  credit  only  being 
limited  to  $300. 

This  conclusion  seems  to  be  in  harmony  with  the  general 
tenor  of  judicial  decision.  Rindge  v.  Judson,  24  N,  Y.  64; 
Columbia  Electrical  Supply  Co.  v.  K emmet,  38  Vroom  18; 
Hatch  V.  Hobbs,  78  Mass.  (12  Gray)  447;  Gates  v.  McKee, 
13  N.  Y.  (3  Kern)  232;  Taussig  v.  Ried,  145  III.  488; 
Clark  V.  Burdeit,  2  N.  Y.  Super.  Ct.  (2  Hall)  197;  Bent  v. 
Hartshorn,  42  Mass.  (1  Mete.)  24. 

The  result  is  that  the  judgment  of  the  court  below  is  af- 
firmed. 


EDWARD  C.  BATCHELOR  ET  AL.,  PROSECUTORS,  v.  THE 
MAYOR  AND  COUNCIL  OF  THE  BOROUGH  OF  AVON- 
BY-THE-SEA  ET  AL. 


HERMAN  G.  VETTERLBIN  ET  AL.,  PROSECUTORS,  v.  THE 
MAYOR  AND  COUNCIL  OF  THE  BOROUGH  OF  AVON- 
BY-THE-SEA  ET  AL. 

Submitted  June  4,  1907— Decided  November  11,  1907. 

1.  Where  the  statute  requires  that  the  commissioners  of  assess- 
ment shall  be  "discreet  persons,  residents  and  freeholders  of  the 
borough,"  the  order  of  appointment  must  recite  that  fact,  other- 
wise the  proceedings  are  defective. 

Vol.  xlti.  29 
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2.  Assessments  for  public  improvements  set  aside  for  a  defect  in 
the  order  appointing  commissioners  on  account  of  failure  to 
recite  therein  that  the  commissioners  were  "discreet  persons, 
residents  and  freeholders  of  the  borough,"  but  which  assessments 
appear  to  have  been  laid  upon  legal  principles,  and  to  be  fair  and 
just,  will  be  reassessed  by  the  court  under  the  act  approved 
March  23d,  1881.    PampK,  L.,  p,  194. 


On  certiorari. 

Before  Justices  Hendrickson,  Pitney  and  Trenchard. 

For  the  prosecutors,  Acton  C.  Hartshome  and  Eusebius  W. 
Arrowsmith,  Jr. 

For  the  defendants,  Oeorge  W.  W,  Porter. 

The  opinion  of  the  court  was  delivered  by 

Trenchard,  J.  These  writs  of  certiorari  bring  up  for 
review  certain  ordinances  passed  by  the  mayor  and  council 
of  the  borough  of  Avon-by-the-Sea,  authorizing  the  grading, 
graveling  and  curbing  of  certain  avenues  in  the  borough,  to- 
gether with  all  proceedings,  including  the  assessments  for 
benefits  had  thereunder. 

The  cases  were  consolidated  by  order  of  the  court,  and  have 
been  argued  and  will  be  considered  together. 

The  prosecutors  are  the  owners  of  lands  on  the  avenue* 
improved  and  object  to  the  assessments  made  against  their 
respective  lands. 

The  third  and  fourth  reasons  assigned  allege  that  the  com- 
missioners of  assessment  were  not  appointed  in  the  manner 
provided  by  the  statute  and  were  not  qualified  to  act  as  such 
commissioners. 

The  proceedings  brought  up  do  fail  to  recite,  either  in  the 
appointment  or  otherwise,  that  the  commissioners  were  "dis- 
creet persons,  residents  and  freeholders  of  the  borough,'*  as 
required  by  section  62  of  the  Borough  act  of  1897  (Pamph. 
L.,  p.  310),  as  amended  by  Pamph.  L.  1900,  p.  400. 
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Under  our  decisions  it  seems  that  this  defect  is  fatal. 
Brewer  v.  Elizabeth,  37  Vroom  547;  State  v.  Newark,  1 
Butcher  399. 

This  defect,  and  all  others  which  are  alleged  to  exist,  can 
be  cured  by  the  court  setting  aside  the  report  and  assessing 
the  property  as  the  commissioners  might  have  done.  Pathph. 
L.  1881,  p.  194,  §  1. 

The  assessment  levied  by  the  commissioners  on  the  prop- 
erty of  the  respective  prosecutors  appears  to  have  been  laid 
upon  correct  legal  principles,  and,  moreover,  its  justice  does 
not  seem  to  be  seriously  questioned.  But,  however  that  may 
be,  upon  careful  examination,  its  fairness  commends  itself  to 
the  court,  and  we  do  therefore  determine  that  the  several 
properties  assessed  in  the  proceedings  brought  up  were  legally 
liable  to  the  assessment  therein  imposed,  and  do  fix  the 
amounts  thereof  as  the  same  were  severally  assessed  against 
the  properties  of  the  respective  prosecutors  in  the  reports  of 
the  commissioners  now  under  review. 

An  order  to  set  aside  and  reassess,  as  herein  suggested,  will 
be  made.    No  costs  will  be  allowed. 

This  accords  with  the  practice  in  this  court  under  the  act 
of  1881,  above  cited  (Brewer  v.  Elizabeth,  supra),  which  has 
met  with  approval  in  the  Court  of  Errors  and  Appeals.  Eliza- 
beth V.  State,  16  Vroom  157;  Brown  v.  Town  of  Union,  36 
Id,  601. 


PHILADELPHIA  TRUST,  SAFE  DEPOSIT  AND  INSURANCE 
COMPANY.  TRUSTEE,  ET  AL.,  PROSECUTORS,  v.  BOR- 
OUGH OP  MERCHANTVILLE. 

Argued  June  4,  1907— Decided  November  11,  1907. 

1.  When  it  appears  that  before  condemnation  proceedings  were 
begun,  the  proper  authorities  of  the  borough  offered  the  owner  $200 
for  the  land  sought  by  the  borough  for  its  sewage-disposal  works, 
and  th/it  the  owner  absolutely  refused  to  treat  concerning  the 
matter,  'it  will  be  inferred  that  the  borough  treated  with  the 
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owner  and  could  not  acquire  such  land  by  agreement  by  reason 
of  disagreement  as  to  price,  within  the  meaning  of  section  87 
of  the  Borough  act  of  1897  (Pamph,  L.,  p,  285),  and  the  supple- 
ment thereto  of  1903  {Pamph.  L.,  p.  393),  and  section  1  of  the 
Eminent  Domain  act  of  1900.    Pamph.  L.,  p.  79. 

2.  Section  87  of  the  Borough  act  of  1897  (Pamph.  L.,  p.  285) 
authorizes  the  borough  to  establish  such  sewage-disposal  plant 
and  acquire  land  for  such  purpose,  "either  within  said  borough 
or  beyond  its  limits.''  The  supplement  to  the  Borough  act  of 
1903  {Pamph.  L.,  p.  393)  provides  that  "it  shall  be  lawful  for 
such  boroughs  to  condemn  and  take  such  lands  in  the  manner  and 
by  the  proceedings  provided  by  law."  Section  1  of  the  Eminent 
Domain  act  of  1900  (Pamph,  L.,  p.  79)  provides  that  whenever 
the  proper  officers  of  the  borough  "shall  have  determined  to  ac- 
quire land  or  other  property  pursuant  to  authority  conferred  by 
law  and  cannot  acquire  such  land  or  other  property  by  agree- 
ment with  the  owner,  *  •  ♦  the  compensation  shall  be  ascer- 
tained and  paid  in  the  manner  directed  by  this  act."  The  con- 
sent of  the  adjoining  township  where  the  land  is  situated  is  un- 
necessary. 

3.  Section  87  of  the  Borough  act  of  1897  (Pamph.  L.,  p.  285)  does 
not  require  the  sewage-disposal  works  to  be  constructed  to  tide- 
water. 

4.  The  location  of  the  sewage-disposal  works  is  necessarily  com- 
mitted to  the  discretion  of  the  public  authorities  of  the  borough. 
The  proper  place  for  such  location  is  determined  by  public  neces- 
sity and  convenience,  and  the  decision  of  the  borough  authorities 
on  this  subject  is  conclusive,  because  it  is  the  exercise  of  a  dis- 
cretion reposed  in  them  by  law. 


On  certiorari. 

Before  Justices  Hendrickson,  Pitney  and  Trenchard. 

For  the  prosecutors,  Herbert  A.  Drake. 

For  the  defendant,  William  Early  and  Carrow  &  Kraft. 

The  opinion  of  the  court  was  delivered  by 

Trenchard,  J.  This  writ  of  certiorari  brings  up  for 
review  an  order  made  by  a  justice  of  the  Supreme  Court, 
April  29th,  1907,  on  application  of  the  borough  of  Merchant- 
ville,  appointing  conmiissioners  to  condemn  lands  of  the  prose- 
c\itors  in  Pensauken  township  for  the  sewage-disposal  works 
of  the  borough. 
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The  grounds  relied  upon  to  set  aside  the  order,  so  far  as 
we  deem  them  of  suflScient  importance  to  be  considered,  are 
in  effect: 

First,  Because  the  borough  did  not  first  negotiate  for  the 
purchase  of  the  land  as  required  by  the  statute. 

Section  87  of  the  Borough  act,  approved  April  24th,  1897 
{Pamph,  L,,  p,  285),  provides  that  ^Vhenever  the  council 
shall  determine  by  ordinance  to  *  *  *  construct  any  sewer 
or  sewers  *  *  *  or  any  sewage  receptacle  or  works  or  place 
for  treating  or  disposing  of  sewage,  and  shall  deem  it  neces- 
sary to  take  and  appropriate  for  such  purpose  any  lands  and 
real  estate,  either  within  said  borough  or  beyond  its  limits, 
they  are  hereby  authorized  to  treat  with  the  owner  or  owners 
thereof  for  the  same,  and  they  may  purchase  said  lands  and 
real  estate  from  the  owner  or  owners  of  the  same  and  make 
such  compensation  therefor  as  they  may  deem  reasonable,  and 
theiiieupon  shall  receive  from  such  owner  or  owners  a  convey- 
ance of  such  lands  and  real  estate  to  the  inhabitants  of  the 
borough.^^ 

The  supplement  to  the  Borough  act,  approved  April  8th, 
1903  (Pamph.  L.,  p,  393),  provides  that  "in  all  cases  in  which 
authority  has  been  or  may  hereafter  be  given  to  boroughs  to 
acquire  lands  for  any  public  work,  improvement  or  use  by 
purchase,  it  shall  be  lawful  for  such  boroughs  to  condemn  and 
take  such  lands  in  the  manner  and  by  the  proceedings  pro- 
vided by  law.^^ 

Section  1  of  the  Eminent  Domain  act,  approved  March 
20th,  1900  {Pamph.  L.,  p.  79),  provides  that  "whenever  the 
proper  ofiBcers  of  *  *  *  any  municipal  corporation,  or  of 
any  other  corporation,  public  or  private,  having  power  to  take 
land  or  other  property  for  public  use,  shall  have  determined 
to  acquire  land  or  other  property  pursuant  to  authority  con- 
ferred by  law,  and  cannot  acquire  such  land  or  other  prop- 
erty by  agreement  with  the  owner,  whether  by  reason  of  dis- 
agreement as  to  the  price  *  *  *  or  by  reason  of  any  other 
cause,  the  compensation  shall  be  ascertained  and  paid  in  the 
manner  directed  by  this  act.'' 

It  appears  by  the  petition  and  by  the  evidence  that  the  bor- 
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ough  offered  the  prosecutors  $200.  for  the  lands  in  question, 
and  that  they  absolutely  refused  to  treat  concerning  the  mat^ 
ter.  From  this  we  infer  that  the  borough  treated  with  the 
owners  as  required  by  the  statute  and  could  not  acquire  the 
land  by  agreement  by  reason  of  disagreement  as  to  price. 

Secondly,  It  is  insisted  that  the  proceeding  is  void  because 
it  is  alleged  that  the  borough  is  not  authorized  by  law  to  build 
a  sewage-disposal  plant  in  the  adjoining  township  of  Pen- 
sauken  without  the  consent  of  the  township. 

We  think  there  is  no  merit  in  this  contention. 

Section  87  of  the  Borough  act  plainly  authorizes  the  bor- 
ough to  establish  such  a  sewage-disposal  plant,  and  to  acquire 
land  for  such  purpose,  "either  within  said  borough  or  beyond 
its  limits." 

It  is  true  that  section  82  of  the  Borough  act  provides  tliat 
no  sewer  shall  be  built  into  an  adjoining  municipality  with- 
out the  consent  of  its  governing  body.  But  that  section  by 
its  terms  plainly  applies  only  to  "sewers  to  tidewater."  The 
proposed  improvement  under  consideration  admittedly  is  not 
of  that  character.  The  section  therefore  has  no  application 
to  the  present  proceedings.  The  supplement  to  the  Borough 
act  of  1903  (Pamph.  L.,  p,  393)  provides  that  "it  shall  be 
lawful  for  such  boroughs  to  condemn  and  take  such  lands  in 
the  manner  and  by  the  proceedings  provided  by  law."  Sec- 
tion 1  of  the  Eminent  Domain  act  of  1900  (Pamph.  L,,  p. 
79)  provides  that  whenever  the  proper  officers  of  the  borough 
"shall  have  determined  to  acquire  land  or  other  property  pur- 
suant to  authority  conferred  by  law,  and  cannot  acquire  such 
land  or  other  property  by  agreement  with  the  owner,  *  ♦  * 
the  compensation  shall  be  ascertained  and  paid  in  the  manner 
directed  by  this  act." 

The  consent  of  the  township  of  Pensauken  is  therefore 
unnecessary. 

Thirdly.  It  is  insisted  that  the  statute  requires  that  the 
sewerage  system  in  question  must  be  planned  to  be  constructed 
to  tidewater.  It  is  a  sufficient  answer  to  say  that  section  87 
of  the  Borough  act,  imder  which  the  proceeding  is  had,  does 
not  require  it. 
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Fourthly.  It  is  contended  that  there  is  no  necessity  for 
locating  the  disposal  works  in  the  township  of  Pensauken. 

We  see  no  merit  in  this  contention.  The  location  of  the 
disposal  works  is  necessarily  committed  to  the  discretion  of 
the  public  authorities  of  the  borough.  The  proper  place  for 
such  location  is  determined  by  public  necessity  and  con- 
venience, and  the  decision  of  the  borough  authorities  on  this 
subject  is  conclusive,  because  it  is  the  exercise  of  a  discretijon 
reposed  in  them  by  law.  Marcus  Sayre  Co.  v.  Newark,  15 
Dick.  Ch.  Rep.  361,  383. 

We  have  considered  all  the  other  objections  argued  but  find 
no  merit  in  them. 

The  result  is  that  the  order  appointing  commissioners  is 
affirmed,  with  costs. 


SAMUEL  BLOCK,  PLAINTIFF  AND  APPELLEE,  v.  UNITED 
STATES  EXPRESS  COMPANY,  DEFENDANT  AND  AP- 
PELLANT. 

Submitted  June  4,  1907— Decided  November  11,  1907. 

The  plaintiff  shipped  goods  by  an  express  company.  The  company 
promptly  and  safely  carried  the  goods  to  the  consignee,  who 
refused  to  receive  them,  whereupon  the  company  immediately 
placed  the  goods  in  their  "on  hand  department,"  notified  the  con- 
signee that  they  were  there  held  at  the  owner's  risk,  Dut  failed 
to  notify  the  consignor.  About  six  months  thereafter  the  con- 
signor inquired  of  the  express  company  and  was  informed  that 
the  goods  were  so  held  by  the  company.  Without  making  any 
demand  for  the  goods,  or  offering  to  receive  them,  the  plaintiff 
brought  this  suit  for  damages  on  account  of  the  failure  to  de- 
lijper  the  goods.  At  the  trial  the  express  company  tendered  the 
goods  to  the  plaintiff,  who  refused  to  receive  them.  Held,  that 
a  verdict  for  the  full  value  of  the  goods  must  be  set  aside. 


On  appeal  from  the  Second  District  Court  of  Jersey  City. 
Before  Justices  Hendrickson,  Pitney  and  Trenchard. 
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For  the  appellant,  McDermott  &  Enright, 
For  the  appellee,  Douglas  D.  T.  Story  and  Louis  0.  Morten, 

The  opinion  of  the  court  was  delivered  by 

Trenchard,  J.  This  is  an" appeal  from  a  judgment  of  the 
Second  District  Court  of  Jersey  City  in  favor  of  the  plaintiff 
below,  Samuel  Block,  against  the  United  States  Express  Com- 
pany. 

It  was  an  action  upon  contract  for  damages  claimed  by  the 
plaintiff  on  account  of  the  defendant's  failure  to  deliver  a 
package  of  clothing  which  was  shipped  by  the  plaintiff 
through  the  defendant  express  company  from  its  Bayonne 
office  on  June  8th,  1906,  consigned  to  N.  Levy  &  Son,  174 
Canal  street.  New  York  City.  The  clothing  was  valued  at 
$75,  and  there  was  evidence  at  the  trial  to  show  that  this  was 
its  true  value. 

The  agent  of  the  company  gave  to  the  plaintiff  a  customary 
receipt,  which  contained,  among  other  clauses,  a  provision  that 
the  company  should  not  be  liable  for  any  loss  or  damage  unless 
written  claim  should  be  presented  within  sixty  days  after  the 
date  of  the  receipt,  in  a  statement  to  which  the  receipt  should 
be  annexed. 

The  defendant  company  promptly  and  safely  carried  the 
package  to  the  consignee,  who  refused  to  receive  it,  whereupon 
the  company,  on  June  10th,  1906,  sent  the  package  to  its  "on 
hand  department"  in  the  city  of  New  York,  and  notified  the 
consignee  that  it  had  the  package  on  hand,  and  that  it  was 
held  at  the  owner's  risk.  The  defendant  failed  to  notify  the 
consignor  of  tlie  refusal  of  the  consignee  to  receive  the  pack- 
age, and  retained  possession  thereof  until  the  trial  of  this 
action,  when  it  brought  the  package  into  court  and  tendered 
the  same  to  the  plaintiff,  who  refused  to  receive  it. 

Tlie  package  contained  certain  suits  of  clothing  purchased 
in  July,  1905,  by  the  plaintiff  of  Ijevy  &  Son.  The  plaintiff 
was  sued  by  Levy  &  Son  for  the  clothing,  and  compelled  to 
pay  for  the  same  and  the  costs  of  the  suit. 

Inquiry  and  claim  was  first  made  of  the  defendant  company 
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by  the  plaintiff  in  November  or  December,  1906,  after  plaintiff 
was  sued  for  the  goods  by  Levy  &  Son,  and  the  plaintiff  was 
informed  that  the  goods  had  been  delivered,  and  was  referred 
to  defendant  eompany^s  New  York  claim  department,  where 
he  was  at  first  informed  that  the  goods  had  been  delivered, 
but,  on  an  investigation,  that  the  goods  were  yet  on  hand.  On 
January  17th,  1907,  the  plaintiff's  attorney  wrote  to  defend- 
ant company  a  letter,  mentioning  that  the  package  was  in  the 
defendant  company's  hands,  and  that  while  the  consignee  had 
been  notified  of  the  holding,  the  consignor  never  had  been. 
The  latter  states :  "From  the  facts  we  consider  your  company 
liable  to  us,  and  if  your  company  desires  to  settle,  I  would  be 
pleased  to  see  your  representative,"  &c. 

Upon  the  trial  before  the  District  Court  judge,  without  a 
jury,  the  foregoing  facts,  with  others,  appeared,  and  at  the 
close  of  the  case  defendant  company  moved  for  a  judgment  in 
its  favor  on  the  grounds  (1)  that  the  plaintiff  was  barred 
by  his  failure  to  make  a  claim  within  sixty  days;  (2)  that 
the  defendant  company  had  fully  performed  its  contract  by 
carrying  the  goods  promptly  to  the  consignee  and  tendering 
same  to  him,  and,  on  his  refusal  to  accept  the  same,  by  safely 
storing  the  goods;  (3)  that  no  damages  had  been  shown; 
(4)  that  the  plaintiff  in  this  action  upon  contract,  upon  his 
own  theory  that  the  express  company  was  bound  to  notify  the 
consignor  of  the  refusal  of  the  consignee  to  accept,  was  limited 
to  the  amount  of  damages  sustained  by  reason  of  the  defendant 
company's  failure  to  give  such  notice,  and  that  the  amount  of 
such  damages  would  be  the  depreciation  in  the  value  of  the 
merchandise  between  the  time  of  consignee's  refusal  to  accept 
the  same  and  the  time  when  plaintiff  ascertained  the  where- 
abouts of  the  goods,  or,  at  most,  between  the  time  of  con- 
signee's refusal  and  the  time  of  suit. 

The  court  denied  defendant's  motion  and  gave  judgment  for 
the  plaintiff  for  the  sum  of  $75  damages,  being  the  value  of 
the  goods  in  the  package  as  stated  in  defendant's  receipt. 

We  think  the  case  must  be  treated  strictly  as  an  action  for 
breach  of  the  contract.  Of  course,  the  plaintiff  did  not  lose  his 
right  to  his  property  by  the  fact  that  it  was  not  delivered,  or 
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delivery  not  accepted,  and  if  he  had  at  any  time  demanded 
possession  of  the  goods  the  express  company  would  have  been 
required  either  to  deliver  them  to  him  or  to  answer  for  the 
conversion  of  them.  If  on  such  demand  the  goods  had  been 
delivered  by  the  company  to  the  plaintiff,  then  the  question 
whether  defendant  was  answerable  in  an  action  upon  contract 
for  damages  arising  from  the  detention  of  the  goods  would 
depend  upon  two  questions,  viz.,  (a)  whether  it  was  an  im- 
plied term  of  the  contract  that  if  the  consignee  refuses  to 
accept,  the  carrier  would  notify  the  consignor  (see  12  Am,  & 
Eng.  Encycl,  L,  {2d  ed.)  555,  557;  American  Sugar  Refining 
Co.  V.  McOhee,  96  Oa,  27;  American  Merchants  Union  Ex- 
press Co.  V.  Wolf,  79  III,  430),  and  (&)  whether  Block  was 
barred  from  recovery  by  his  failure  to  make  claim  in  writing 
within  sixty  days.    See  6  Cyc,  506,  and  cases  cited. 

But  the  determination  of  this  appeal  does  not  require  a  con- 
sideration of  those  questions,  for  the  reason  that  there  was 
clearly  error  with  respect  to  the  amount  of  damages  allowed. 
The  damages  were  improperly  based  on  the  value  of  the  goods. 
Defendant's  insistence  as  to  the  limitation  of  damages  was 
sufficiently  presented  to  the  mind  of  the  trial  judge,  and 
although  that  insistence  was  not  properly  the  basis  of  a  motion 
for  judgment  in  favor  of  the  defendant,  but  only  of  a  motion 
for  a  limitation  of  the  damages,  it  ought,  we  think,  to  have 
been  acceded  to  by  the  trial  judge. 

It  will  not  do  to  say,  because  Block  was  required  by  Levy  & 
Son  to  pay  the  value  of  the  goods  as  having  been  purchased  by 
him  from  them,  that  therefore  the  defendant  company  ought 
to  respond  to  Block  in  this  amount;  nor  to  say  that  because 
Block  had  gone  out  of  the  clothing  business  in  the  meantime, 
as  appears  from  the  state  of  the  case,  that  therefore  the  con- 
tents of  the  package  were  of  no  value  to  him.  They  would 
still  possess  their  fair  market  value,  whether  he  was  in  the 
clothing  business  or  not,  and  in  any  aspect  the  full  value  of 
the  goods  could  not  be  allowed  as  damages  in  an  action  upon 
contract  for  the  detention  of  them. 

The  result  is  that  the  judgment  below  should  be  reversed 
and  a  venire  de  novo  awarded. 
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THE  TOWNSHIP  OF  EATONTOWN,  IN  THE  COUNTY  OF 
MONMOUTH,  PROSECUTOR,  v.  MONMOUTH  ELECTRIC 
COMPANY. 

Submitted  June  4,  1907— Decided  November  11,  1907. 

A  county  board  of  taxation  created  by  the  act  approved  April  14th, 
1906  (Pamph,  L.,  p.  210),  has  no  jurisdiction  to  reduce  the  as- 
sessed valuation  imposed  upon  property  by  the  assessor  of  a 
township  on  the  appeal  of  the  owner  in  the  absence  of  both 
actual  and  constructive  notice  to  the  township  or  its  repre- 
sentatives of  the  hearing  of  such  appeal. 


On  certiorari.    In  matter  of  taxation. 

Before  Justices  Hendbickson,  Pitney  and  Trenohaed. 

For  the  prosecutor,  James  Steen, 

For  the  defendant,  McDermott  &  Enright. 

The  opinion  of  the  court  was  delivered  by 

Trenchard,  J.  This  writ  of  certiorari  brings  under 
review  a  judgment  of  the  Monmouth  county  board  of  taxation 
reducing  the  assessed  valuation  imposed  by  the  assessor  of  the 
township  of  Eatontown,  in  the  county  of  Monmouth,  upon 
the  property  of  the  Monmouth  Electric  Company  from  $25,- 
000  to  $13,900. 

It  appears  by  the  state  of  the  case  that,  on  December  19th, 
1906,  the  electric  company  presented  to  the  county  board  an 
appeal  from  the  valuation  of  the  assessor;  that  on  that  day, 
at  a  meeting  of  the  board  held  in  Freehold,  "the  appeals  in 
the  vicinity  of  Bed  Bank^*  were  referred  to  one  of  the  mem- 
bers of  the  board,  "to  be  heard  on  Saturday,  December  22d ;" 
that  on  the  day  last  named  the  member  to  whom  such  appeals 
were  referred,  without  notice  to  anybody  representing  the 
township,  heard  the  testimony  of  the  president  and  counsel  of 
the  electric  company;  that  such  member  came  to  the  conclu- 
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sion  that  the  assessed  valuation  of  the  company's  property 
should  be  reduced  from  $25,000  to  $13,900;  that  such  mem- 
ber reported  his  view  to  the  county  board  December  29th, 
1906,  and  they  "approved"  his  conclusions  without  further 
investigation. 

The  prosecutor  insists  the  judgment  must  be  set  aside  for 
the  reason,  among  others,  that  no  notice  was  given  to  the 
township  or  any  officer  thereof,  either  of  the  appeal  or  of  the 
hearing  thereof. 

We  think  that  this  contention  must  prevail. 

The  act  establishing  county  boards  of  taxation  (Pamph,  L, 
1906,  p.  210),  in  section  3  thereof,  provides,  among  other 
things,  that  "it  shall  be  the  duty  of  each  of  such  county 
boards  to  meet,  from  time  to  time,  as  they  shall  deem  proper, 
and  any  taxpayer  feeling  aggrieved  by  the  assessed  valuation 
of  his  property  *  ♦  *  may,  within  such  time,  and  upon 
such  terms  as  the  said  board  shall  by  rule  prescribe,  file  a  peti- 
tion of  appeal  to  such  board,  setting  forth  therein  the  cause 
of  complaint,  the  nature  and  location. of  such  assessed  prop- 
erty and  the  relief  sought.  Such  board  shall  thereupon  make 
such  order  respecting  the  time  and  manner  of  hearing  such 
appeal  as  they  shall  deem  just,  and  shall  summarily  hear  and 
determine  such  complaints,  and  revise  and  correct  such  assess- 
ments in  accordance  with  the  true  value  of  such  taxable  prop- 
erty." 

Section  9  of  the  same  act  provides  that  "the  county  boards 
of  taxation  shall  have  all  the  powers  given  to  conmiissioners 
of  appeal  or  any  local  board  charged  with  the  duty  of  review- 
ing taxes  on  appeal,  in  accordance  with  the  provisions  of  the 
act  to  which  this  is  a  supplement,  under  such  rules  and  regu- 
lations as  it  may,  from  time  to  time,  prescribe  and  adopt. 
Said  county  boards  of  taxation  shall  hear  and  determine  all 
appeals  that  may  be  made  at  such  times  and  under  such  rules 
and  regulations  as  it  may,  from  time  to  time,  prescribe  and 
adopt." 

It  will  be  perceived,  therefore,  that  the  act  in  effect  pro- 
vides for  a  <7?/fl^t- judicial  procedure  before  the  county  board 
who  are  to  exercise  the  same  functions,  among  others,  includ- 
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ing  the  rendition  of  judgment,  as  were  formerly  exercised  by 
the  commissioners  of  appeal. 

The  general  rule  is  well  settled  that,  in  every  proceeding  of 
a  judicial  nature,  it  is  essential  that  the  person  whose  rights 
are  to  be  affected  should  be  a  party  to  the  proceeding,  and 
have  an  opportunity  of  making  defence.  Hess  "v,  Oole,  3  Zdb. 
116;  Button  v.  Camden,  10  Vroom  122. 

Following  that  rule  it  has  been  held  in  matters  of  taxation 
that  a  party  whose  interests  are  to  be  affected  is  entitled  to 
either  actual  or  constructive  notice  of  the  meeting  of  com- 
missioners of  appeal.  State  v.  Runyon,  12  Vroom  98;  Nixon 
V.  Ruple,  1  Id.  58. 

We  think  that  such  notice  is  necessary  to  an  exercise  of  the 
powers  of  the  county  board  of  taxation  upon  appeal,  and  that 
this  is  so  notwithstanding  the  fact  that  the  act  does  not  in 
express  terms  require  it.  Vantilburgh  v.  Shann,  4  Zab.  740; 
Wilkinson  v.  Trenton,  7  Vroom  499;  Folwell  v.  Warford,  3 
Id.  207. 

In  the  present  case  it  is  admitted  that  no  actual  notice  was 
given  the  township  or  its  representatives,  and  we  think  it 
clear  that  it  had  no  constructive  notice. 

We  do  not  overlook  the  fact  that  it  was  held  in  Nixon  v. 
Ruple,  supra,  that  all  parties  are  bound  to  take  notice  of  the 
day  appointed  by  law  for  the  meeting  of  the  commissioners 
of  appeal  in  cases  of  taxation.  But  we  point  out  that  therein 
it  was  also  held  that  if  the  commissioners  meet  at  any  other 
time  than  that  appointed  by  law,  such  meeting  must  be  upon 
notice,  and  must  also  be  at  the  place  of  holding  the  town 
meeting  in  order  to  obtain  jurisdiction  of  the  person  of  the 
assessor,  and  they  cannot,  therefore,  without  such  notice,  alter 
his  assessment. 

Section  4  of  the  act  creating  county  boards  of  taxation  pro- 
vides, among  other  things,  that  "such  assessors  *  *  * 
shall,  as  now  provided  by  law,  subject  to  the  operation  of  this 
act,  make  all  assessments  of  property  in  their  respective  tax- 
ing districts,  and  shall  make  out  a  full  and  true  copy  of  their 
assessment  lists,  which  shall  be  called  their  duplicates,  and 
shall,  on  the  first  Tuesday  of  August,  in  each  year,  attend 
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before  the  said  boards  of  their  respective  counties,  at  the  court 
house  of  said  county,  at  ten  o'clock  in  the  forenoon.  Said 
boards  shall  hold  annual  meetings  on  the  day  aforesaid,  at 
the  place  and  hour  aforesaid,  for  the  purpose  of  examining, 
revising  and  correcting  the  tax  lists  and  the  duplicates,  both 
of  which  the  said  assessors  ♦  ♦  ♦  shall  lay  before  such 
board,  to  be  by  them  examined,  revised  and  corrected.  *  *  * 
Any  assessor  *  *  ♦  shall  also  attend  before  their  respect- 
ive boards  at  such  time  and  place  as  said  board  may  direct, 
and  shall,  under  the  direction  and  supervision  of  such  board, 
make  up  and  prepare  the  corrected  tax  lists  and  duplicates 
herein  provided  for.  Such  boards  may  adjourn,  from  time 
to  time,  in  the  discharge  of  their  duties,  and  shall  have  the 
power,  after  investigating,  to  revise,  correct  and  equalize  the 
assessed  value  of  all  property  in  the  respective  taxing  dis- 
tricts ;  to  increase  or  decrease  the  assessed  value  of  any  prop- 
erty not  truly  valued ;  to  add  to  said  lists  and  duplicates  any 
property  which  has  been  omitted  or  overlooked  at  its  true 
value,  and  in  general  to  do  and  perform  all  acts  and  things 
necessary  for  the  taxation  of  all  property  in  said  county 
equally  and  at  its  true  value.'* 

The  coimty  board  of  taxation  is  a  special  tribunal,  and  it 
is  well  settled  that  such  tribunals  should  show  upon  the  face 
of  their  record  all  facts  necessary  to  give  jurisdiction.  Nixon 
v.  Ruple,  supra;  Wilkinson  v.  Trenton,  supra;  Folwell  v. 
Warford,  supra. 

The  record  brought  up  fails  to  show  constructive  notice  to 
the  township  or  its  officers.  On  the  contrary,  the  state  of  the 
case  shows  want  of  such  notice.  It  appears  that  the  appeal 
was  filed  with  the  coimty  board  at  a  meeting  held  at  Freehold, 
December  19th,  1906 ;  that  the  township  and  its  officers  had 
no  knowledge  of  the  appeal ;  that  "the  appeals  in  the  vicinity 
of  Red  Bank"  were  referred  to  a  single  member,  "to  be  heard 
on  Saturday,  December  22A"  but  at  what  hour  and  particular 
place  does  not  appear;  that  the  hearing  before  the  single 
member  was  held  at  Red  Bank  on  the  last-named  day,  be- 
tween the  hours  of  three  and  four  o'clock  in  the  afternoon, 
without  notice  to  the  township  or  its  assessor  or  other  repre- 
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sentative,  and  that  the  township  was  unrepresented  at  the 
hearing;  that  the  conclusion  of  the  single  member  was  ^^ap- 
proved"  by  the  board  at  a  meeting  held  December  29th,  1906, 
but  where  the  meeting  was  held  does  not  appear. 

If  we  were  to  assume,  which  under  the  circumstances  of 
this  case  we  cannot  do,  that  the  assessor  was,  in  legal  contem- 
plation, supposed  to  know  of  what  transpired  at  the  meeting 
of  the  county  board  held  at  Freehold,  December  19th,  1906, 
yet  it  is  plain  that  the  reference  for  hearing  of  the  appeal  in 
question  would  not  have  amounted  to  notice  because  it  was 
indefinite  and  meaningless  as  to  time  and  place  of  hearing, 
and,  therefore,  insufficient  for  that  purpose.  Folwell  v.  War- 
ford,  supra.     . 

Under  these  circumstances,  we  conclude  that  the  township 
had  no  notice,  either  actual  or  constnictive,  either  of  the 
appeal  or  of  the  hearing  thereof. 

For  these  reasons  the  judgment  under  review  must  be  set 
aside,  but  without  costs. 


HARRISON  H.  VOORHEES,  PROSECUTOR,  v.  BOROUGH  OF 
NORTH  WILDWOOD  (FORMERLY  ANGLBSEA). 

Submitted  June  4,  1907— Decided  November  11,  1907. 

When  a  landowner  is  given  the  privilege  of  paying  his  assessment  of 
benefits  in  yearly  installments  pursuant  to  section  67  of  the 
Borough  act  of  1897  {Pamph,  L.,  p.  316),  the  assessment  re- 
mains a  lien  upon  the  land  until  the  expiration  of  two  years 
after  the  last  installment  falls  due. 


On  certiorari.    In  matter  of  assessment. 

Before  Justices  Hendrickson,  Pitney  and  Trenohard. 

For  the  prosecutor,  Harrison  H.  Voorhees, 

For  the  defendant,  J.  Spicer  Learning  and  French  &  Rich- 
ards, 
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The  opinion  of  the  court  was  delivered  by 

Trenohard,  J.  This  writ  of  certiorari  brings  up  for  review 
the  tax  warrant,  resolution  and  proceedings  for  the  collection 
of  assessments  against  the  property  of  the  prosecutor  on  ac- 
count of  street  improvements  in  the  borough  of  North  Wild- 
wood,  formerly  Anglesea. 

The  commissioners  of  assessment  of  the  borough,  on  Novem- 
ber 11th,  1901,  assessed  the  benefits  accruing  by  reason  of  such 
improvements. 

The  assessment  was  confirmed  December  5th,  1901,  and  on 
the  same  day  the  borough  council  adopted  a  resolution  giving 
to  the  owners  of  lands  affected  by  the  assessment  the  privilege 
of  paying  the  same  in  yearly  installments,  one-j5fth  each  year, 
with  legal  interest  thereon ;  provided,  however,  that  any  party 
assessed  should  have  the  privilege  of  paying  the  whole  of  any 
assessment,  or  the  balance  of  any  installment,  with  accrued 
interest  thereon,  at  any  time,  pursuant  to  the  provisions  of 
section  67  of  the  Borough  act  of  1897.    Pamph,  L,,  p.  316. 

Nothing  having  been  paid  on  account  of  the  assessments 
now  in  question,  the  borough  council,  on  October  27th,  1906, 
passed  a  resolution  directing  the  mayor  and  council  to  execute 
a  warrant  for  the  collection  of  the  assessments  by  sale  of  the 
property,  and  such  a  warrant  was  issued  October  27th,  1906. 

This  writ  was  then  sued  out,  and  the  reasons  assigned  for 
reversal  are  based  upon  the  assertion  that  (1)  if  any  lien  had 
existed  by  reason  of  the  improvement  of  the  street,  it  had  been 
waived  by  the  borough  council  because  it  had  not  enforced  the 
collection  of  the  assessment  within  two  years  from  the  date  of 
the  confirmation  of  the  commissioners'  report,  and  (2)  be- 
cause, when  the  council  passed  the  last  resolution  and  issued 
the  tax  warrant,  more  than  four  years  had  elapsed  since  the 
confirmation  of  the  commissioners'  report,  during  which  time 
council  took  no  action  towards  the  collection  of  the  assess- 
ments. 

Section  45  of  the  Borough  act  {Pamph,  L.  1897,  p,  307) 
provides  that  ^^all  general  laws  applicable  to  the  assessing  and 
collection  of  taxes  in  the  several  townships  of  this  state  shall 
apply  to  the  assessing  and  collection  of  taxes  in  boroughs,  and 
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all  assessments  shall  be  collected  in  the  same  manner  as  taxes, 
except  as  herein  otherwise  provided ;  all  taxes  shall,  from  the 
twentieth  day  of  December,  in  each  year,  and  all  assessments 
shall,  from  the  date  of  confirmation  of  the  same  by  the  council, 
together  with  interest  thereon,  and  all  costs,  fees,  charges  and 
expenses  incident  thereto,  be  and  remain  a  first  and  paramount 
lien  upon  the  lot  of  land  against  which  said  tax  is  levied  or 
assessment  made,  and  while  unpaid  shall  remain  such  lien  for 
the  space  of  two  years  from  the  said  twentieth  day  of  Decem- 
ber and  the  date  of  confirmation,  respectively,  notwithstanding 
any  devise,  descent,  alienation,  mortgage' or  other  encumbrance 
thereof;  taxes  shall  be  payable  on  the  twentieth  day  of  De- 
cember in  each  year,  and  assessments  within  sixty  days  after 
the  date  of  confirmation ;  in  case  any  tax  shall  remain  unpaid 
for  six  months  after  the  said  twentieth  day  of  December,  and 
in  case  any  assessment  so  made  shall  remain  unpaid  for  the 
space  of  six  months  after  the  date  of  confirmation  thereof,  it 
shall  be  the  duty  of  the  council  to  proceed  to  collect  the  same 
by  issuing  their  warrant,*'  &c. 

By  section  62  of  the  same  act  {Pamph,  L.  1897,  p,  315),  in 
case  any  assessment  shall  remain  unpaid  and  in  arrears  for  six 
months  after  confirmation  by  council,  it  shall  be  the  duty  of 
the  collector  to  return  to  council  the  certified  copy  of  assess- 
ments, with  a  list  of  the  names  of  the  owners  from  whom  he 
has  collected  assessments,  and  the  amounts  collected. 

By  section  67  (Pamph,  L.  1897,  p,  316)  "the  council  may, 
by  resolution,  provide  that  the  owner  of  any  lands  upon  which 
any  assessment  for  any  improvement  shall  have  been  made 
may  pay  such  assessments  in  such  equal  yearly  installments, 
not  exceeding  ten,  with  legal  interest  thereon,  and  at  such 
time  in  each  year  as  the  said  council  shall  determine;  pro- 
vided, that  any  party  assessed  shall  have  the  privilege  of  pay- 
ing the  whole  of  any  assessment,  or  any  balance  of  install- 
ments, with  accrued  interest  thereon,  at  one  time ;  in  case  any 
such  installment  shall  remain  unpaid  for  thirty  days  from  and 
after  the  time  when  the  same  shall  have  become  due  and  pay- 
able, the  whole  assessment,  or  the  balance  due  thereon,  shall 
become  and  be  immediately  due  and  payable,  shall  draw  inter- 
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est  at  the  rate  of  one  per  centum  per  months  and  shall  be 
collected  in  the  same  manner  as  is  provided  by  this  act  for 
other  past  due  assessments;  whenever  any  owner  shall  be  given 
the  privilege  of  paying  any  assessment  in  installments,  such 
assessment  shall  remain  a  lien  upon  the  land  described  therein 
until  the  same,  with  all  installments  and  accrued  interest 
thereon,  shall  be  paid  and  satisfied,  and  no  proceedings  to  col- 
lect or  enforce  the  same  need  be  taken  imtil  default  shall  be 
made  in  the  payment  of  any  installment  as  above  provided." 

By  Pamph,  L,  1906,  p,  86,  the  forty-fifth  section  of  the  Bor- 
ough act  is  amended  by  eliminating  the  provision  for  sale  of 
land  for  unpaid  taxes  (presumably  because  this  was  provided 
for  in  the  (Jeneral  Tax  law  of  1903),  and  by  shortening  some- 
what the  procedure  for  the  sale  of  land  for  unpaid  assessments. 
It  reiterates  the  language  of  the  former  section  45  that  assess- 
ments shall  be  a  lien  for  two  years  from  the  date  of  confirma- 
tion, and  that  they  shall  be  collected  in  the  same  manner  as 
taxes,  "except  as  herein  otherwise  provided."  But  we  think 
that  section  45,  both  before  and  after  this  amendment  of  1906, 
is  subject  to  the  qualification  contained  in  section  67,  that 
when  a  landowner  is  given  the  privilege  of  paying  his  assess- 
ment in  yearly  installments,  the  assessment  is  to  remain  a  lien 
upon  the  land  until  paid,  and  that  no  proceedings  to  collect 
the  same  need  be  taken  until  default  shall  be  made  in  the  pay- 
ment of  the  last  installment. 

The  provision  of  section  67,  that  in  case  any  installment 
remain  unpaid  for  thirty  days  the  whole  assessment  shall  be- 
come due,  is  made  for  the  benefit  of  the  borough  and  not  for 
the  benefit  of  the  defaulting  landowner.  It  is  quite  analogous 
to  provisions  in  leases  which  provide  for  a  forfeiture  or  the 
like  in  the  event  of  any  breach  of  the  covenants  contained  in 
the  lease.  Such  provision  is  for  the  benefit  of  the  covenantee 
and  not  the  covenantor,  and  the  latter  cannot  take  ad- 
vantage of  his  own  wrong  by  saying  that  his  default  has 
increased  his  rights  against  the  other  party.  Doe  v.  Bancks,  4 
Barn.  &  Aid,  401;  Rede  v.  Farr,  6  Mau.  &  8el.  121,  124; 
Smith  V.  Miller,  20  Vroom  521 ;  Creveling  v.  West  End  Iron 
Co.,  22  Id,  34;  Vickers  v.  Electrozone  Company,  37  Id,  9, 13; 
S.  C„  38  Id,  665,  676. 
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For  these  reasons  we  deem  it  clear  that  section  67  of  the 
Borough  act  perpetuates  the  lien  upon  the  land  for  unpaid 
assessments  (where  council  provides  for  their  payment  by 
yearly  installments)  until  two  years  after  the  last  instalbnent 
falls  due. 

The  proceedings  under  review  are  aflBrmed,  with  costs. 


SMITH  W.  BURNETT,  PROSECUTOR,  v.  MAYOR  AND  COM- 
MON COUNCIL  OF  THE  TOWN  OF  BOONTON. 

Argued  June  4,  1907 — Decided  November  11,  1907. 

1.  Where  under  a  town  charter  a  street  improvement  can  only  be 
made  by  ordinance,  and  the  ordinance  enacted  for  that  purpose 
provides  merely  that  the  street  be  graded,  and  the  improvement 
made  thereunder  includes  paving  with  macadam,  the  benefit  of 
the  macadam  pavement  cannot  be  assessed  against  the  abutting 
property  owner. 

2.  Where  the  paving  with  macadam  is  unauthorized  by  the  ordi- 
nance under  which  improvement  is  made,  the  inaction  or  silence 
of  the  landowner  whose  lands  are  supposed  to  be  benefited 
thereby  creates  no  estoppel  against  him  to  deny  the  liability  of 
his  lands  for  an  assessment  for  such  benefits,  and  he  is  not  to  be 
considered  in  laches  by  reason  of  such  inaction  or  silence. 

3.  Where  the  landowner's  property  is  not  liable  to  assessment  on 
account  of  macadamizing  the  street  because  that  work  was  not 
authorized  by  the  ordinance  under  which  the  improvement  was 
made,  there  can  be  no  reassessment  on  account  of  the  benefit  of 
the  macadam  under  the  act  approved  March  23d,  1881.  Pamph, 
L.,  p.  194.  But  where  the  property  of  the  landowner  is  subject 
to  assessment  on  account  of  work  done  in  grading,  curbing  and 
flagging  the  sidewalk,  paving  the  gutters  and  grading  the  street 
which  was  authorized  by  the  ordinance,  the  board  of  assessors 
may  be  ordered  to  make  a  new  assessment  upon  the  property  in 
proportion  to  the  benefits  received,  and  not  in  excess  thereof. 


On  certiorari. 

Before  Justices  Hendrickson,  Pitney  and  Trenchard. 
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For  the  prosecutor.  Reed  <6  Salmon. 
For  the  defendant,  S.  Claude  Oarrison. 

The  opinion  of  the  court  was  delivered  by 

Trenchard,  J.  This  writ  of  certiorari  brings  before  this 
court  for  review  an  assessment  made  against  the  property  of 
the  prosecutor  by  the  board  of  assessors  appointed  by  the 
common  council  of  the  town  of  Boonton,  on  account  of  the 
improvement  of  Main  street  in  that  town. 

The  improvement  in  question  was  made  under  the  authority 
conferred  by  an  ordinance  passed  by  the  common  council. 

The  authority  to  pass  the  ordinance  is  found  in  sections  7 
and  12  of  the  charter  of  the  town  of  Boonton,  approved  March 
26th,  1872.    Pamph,  L.,  p.  803. 

The  validity  of  the  ordinance  is  not  attacked. 

The  sections  of  the  ordinance  relating  to  the  character  and 
scope  of  the  improvement  are  as  follows : 

"Sec.  2.  Be  it  further  ordained  by  common  council  of  the 
town  of  Boonton,  that  Main  street,  from  the  centre  of  Liberty 
street  to  the  corporate  line,  be  graded  the  full  width  of  the 
street,  according  to  the  grade  lines  as  shown  by  the  profile 
map  made  by  Lewis  Van  Duyne,  surveyor,  bearing  date 
August  25th,  1898,  and  as  laid  down  in  an  ordinance  of  the 
town  of  Boonton  known  as  'An  ordinance  to  establish  the 
grade  of  Main  street  west  of  Liberty  street,'  passed  October 
5th,  1898,  approved  October  5th,  1898. 

"Sec.  3.  Be  it  further  ordained,  that  said  street  shall  be  so 
made  as  to  form  a  regular  arch  from  curb  to  curb,  the  crown 
of  the  street  to  be  twelve  inches  above  the  bottom  of  the  gut- 
ters, and  that  the  gutters  be  paved  three  feet  wide,  commenc- 
ing at  tlie  curbstone  and  following  the  arch  of  the  street. 

"Sec.  4.  Be  it  further  ordained,  that  the  sidewalks  shall 
be  eight  feet  wide  and  be  leveled  and  graded  in  a  line  with 
the  street,  and  be  curbed  with  stone  not  less  than  four  inches 
in  thickness  and  sixteen  inches  wide,  the  curb  to  be  eight 
inches  high  from  the  bottom  of  the  gutter,  and  that  said 
sidewalks  shall  be  flagged  or  concreted  for  at  least  four  feet 
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in  width,  which  shall  be  laid  on  a  slope  of  four  inches  in 
eight  feet  from  the  top  of  the  curbing  to  the  side  of  the  street, 
and  equally  distant  from  the  curbing  and  the  outside  line  of 
the  street/' 

It  appears  from  the  state  of  the  case  not  only  that  the  side- 
walks were  improved  by  grading,  curbing  and  flagging,  the 
gutters  by  paving  and  the  streets  by  grading,  as  provided  for 
in  the  ordinance,  but  that  the  street  was  also  improved  by 
macadamizing  the  same,  and,  from  the  report  of  the  board  of 
assessors,  it  appears  that  the  cost  and  expense  of  the  whole 
work  was  computed  and  the  assessment  against  the  prosecutor 
included  his  pro  rata  share  of  the  cost  of  the  whole  work. 

It  is  insisted  that  the  assessment  against  the  prosecutor 
should  be  set  aside  because  the  ordinance  did  not  authorize 
an  assessment  for  the  benefit  of  macadam. 

We  think  the  contention  of  the  prosecutor  must  prevail. 

The  ordinance  authorizes  merely  that  the  sidewalks  be 
graded,  curbed  and  flagged,  that  the  streets  be  graded  the  full 
width  and  that  gutters  be  paved.  No  provision  is  made  for 
paving  the  streets  with  macadam. 

Under  the  charter  of  the  town  such  work  can  only  be  done 
by  ordinance.    State  v.  Bayonne,  6  Vroom  335. 

In  App  V.  Stockton,  32  Vroom  520,  where  the  undertaking 
of  the  improvement  was  dependent  on  the  presentation  of  a 
petition  to  the  municipal  body,  and  the  petition  presented 
asked  for  the  grading  of  a  street  only,  while  the  contract  was 
let  not  only  for  grading  the  street  but  for  metaling  and  plac- 
ing of  gutters  along  it,  and  the  cost  and  expense  of  the  whole 
work  was  assessed  against  the  prosecutors  and  included  their 
pro  rata  share  of  the  cost  of  the  whole  work,  it  was  held  that, 
as  the  authority  to  do  the  work  depended  upon  the  petition, 
and  the  petition  only  provided  for  the  grading  of  the  street, 
the  assessment  for  the  portion  covering  the  cost  of  paving, 
metaling  and  curbing  the  street  could  not  be  sustained.  The 
court  said:  "Without  this  petition  the  town  council  was 
vested  with  no  legal  power  to  thus  improve  the  street  and  then 
assess  benefits  against  the  landowners  benefited,  and  the  con- 
tract made  by  the  town,  so  far  as  the  imposition  of  any  burden 
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upon  the  prosecutors  was  concerned,  was  of  no  validity  what- 
ever. Such  improvements  can  only  be  made  by  municipal 
authorities  under  the  powers  granted  them  by  legislative  en- 
actment and  in  conformity  therewith.  ♦  ♦  ♦  The  jurisdic- 
tion of  council  was  to  proceed  to  grade  the  street,  and  not  to 
metal,  macadamize  and  curb  it." 

The  case  last  cited,  and  the  reasoning  by  which  it  is  sup- 
ported, we  regard  as  decisive  of  the  present  case.  It  is  true 
that  in  that  case  the  court  held  that  the  town  council  was 
without  jurisdiction  to  order  the  macadamizing  of  the  street 
because  this  improvement  was  not  asked  for  by  the  petition 
to  council.  But  we  think  the  present  case  is  no  better  for  the 
validity  of  the  assessment,  for  it  appears  that  council  did  not 
by  ordinance  order  the  improvement  for  which  the  assessment 
is  in  part  attempted  to  be  laid. 

For  the  reasons  stated  we  find  that  the  prosecutor's  prop- 
erty is  not  liable  to  assessment  on  account  of  the  macada- 
mizing of  the  street.  As  to  the  macadam,  therefore,  there 
can  be  no  reassessment  under  the  act  approved  March  33d, 
1881.  Pamph.  L.,  p.  194.  That  act  applies  only  where  the 
court  determines  that  the  property  upon  which  tTie  assessment 
is  assessed  is  in  fact  liable  to  assessment  in  respect  of  the  pur- 
poses for  which  the  assessment  in  controversy  is  levied. 

Nor  is  the  prosecutor  estopped  from  denying  the  validity 
of  the  assessment  so  far  as  the  benefit  of  the  macadam  is  con- 
cerned. If  the  defect  consisted  of  an  irregularity  only,  this 
contention  might  prevail,  since  the  prosecutor  was  inactive  and 
silent  in  the  face  of  the  progress  of  the  work.  But  this  im- 
provement, so  far  as  paving  with  macadam  is  concerned,  was 
unauthorized  by  the  ordinance  under  which  the  work  was 
instituted.  The  inaction  and  silence  of  the  prosecutor  there- 
fore worked  no  estoppel-  or  laches  on  his  part.  He  had  a 
right  to  rest  upon  the  fact  that  he  was  not  to  be  assessed  for 
the  benefit  of  this  unauthorized  work  any  more  than  he  would 
have  been  if  it  had  been  done  by  some  mere  volunteer.  App 
V.  Stockton,  supra. 

The  assessment  must  therefore  be  set  aside,  with  costs. 
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Since  the  property  of  the  prosecutor  is  subject  to  assess- 
ment on  account  of  the  work  done  in  grading,  curbing  and 
flagging  the  sidewalk,  paving  the  gutteis  and  grading  the 
street  which  was  authorized  by  tlie  ordinance,  the  board  of 
assessors  will  be  ordered  to  make  a  new  assessment  upon  the 
property  of  the  prosecutor  in  proportion  to  the  benefits  re- 
ceived from  these  improvements  only  and  not  in  excess  thereof, 
according  to  the  statute. 
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CASES  AT   LAW 


DETERMIlfSD  IN  THE 


COURT  OF  ERRORS  AND  APPEALS 


OF  THE 


STATE   OF    NEW   JERSEY. 

JUNE  TERM,   1907. 


THi3  STATE,  DEFENDANT  IN  ERROR,  v.  BENJAMIN  CLARK, 
PLAINTIFF  IN  ERROR. 

Submitted  July  8,  1907--Decided  November  18,  1907. 

1.  When  one  convicted  on  an  indictment  desires  to  obtain  a  review, 
either  in  whole  or  in  part,  under  the  provisions  of  sections  136 
and  137  of  the  Criminal  Procedure  act  of  1898,  he  must  procure 
the  return,  with  his  writ  of  error,  of  "the  entire  record  of  the 
proceedings  had  upon  the  trial." 

2.  That  "record"  must  be  authenticated  by  the  certificate  of  the 
trial  judge,  and  for  want  of  such  an  authentication  the  "causes" 
for  reversal  will  not  be  considered. 

3.  The  formal  return  of  the  record  upon  a  writ  of  error  will  not 
authenticate  the  record  of  the  proceedings  had  upon  the  trial. 


On  error  to  the  Supreme  Court,  whose  opinion  is  reported 
in  45  Vroom  33. 

For  the  plaintiff  in  error,  Alexander  Simpson, 


For  the  state,  William  H.  Speer,  prosecutor. 
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The  opinion  of  the  court  was  delivered  by 

Maqie,  Chancellor.  The  record  and  proceedings  brought 
into  this  court  disclose  a  judgment  of  the  Supreme  Court 
afi&rming  the  conviction  of  plaintiff  in  error  in  the  Quarter 
Sessions  of  Hudson  county  upon  an  indictment  for  atrocious 
assault  and  battery.  An  examination  of  the  printed  case 
makes  it  apparent  that  the  plaintiff  in  error  conceived  that 
the  case  presented  to  the  Supreme  Court  included  the  "entire 
record  of  the  proceedings  had  upon  the  trial"  of  the  indict- 
ment, under  the  provisions  of  sections  136  and  137  of  the 
Criminal  Procedure  act.    Pamph.  L.  1898,  p.  915. 

It  may  be  questioned  whether  the  writ  of  error  issued  out 
of  the  Supreme  Court  was  suflBcient  to  require  the  Court  of 
Quarter  Sessions  to  return  the  entire  record  of  the  proceed- 
ings had  upon  the  trial  sought  to  be  reviewed,  but  whether  so 
or  not,  it  is  well  settled  that  such  proceedings  are  not  properly 
in  the  case  unless  they  are  authenticated  by  the  certificate  of 
the  trial  judge.  State  v.  Hendrick,  41  Vroom  41 ;  Roesel  v. 
State,  33  Id.  216,  240;  State  v.  Hernia,  39  Id.  299;  State 
V.  Shutts,  40  Id.  206 ;  State  v.  Lang,  ante  p.  1. 

The  printed  case  contains  no  certificate  of  the  trial  judge 
to  those  proceedings.  Nevertheless  the  plaintiff  in  error  filed 
in  the  Supreme  Court  a  specification  of  causes  relied  on  for 
reversal,  but  did  not  assign  error. 

Upon  this  state  of  the  record  in  the  Supreme  Court  the 
judgment  of  conviction  should  have  been  affirmed,  there  being 
no  error  in  the  record  and  no  assignments  of  error  upon  bills 
of  exception.  Yet  the  Supreme  Court  dealt  with  the  case  as 
if  there  had  been  assignments  of  error  filed  in  that  court. 
This  appears  from  the  opinion  in  that  court  delivered  by  Mr. 
Justice  Garretson,  reported  in  45  Vroom  33.  N"o  error  being 
found  upon  the  supposed  assignments  of  error,  the  judgment 
was  affirmed. 

The  present  writ  of  error  brings  up  this  record,  and  the 
plaintiff  in  error,  persisting  in  the  misconception  of  the  situ- 
ation of  the  record,  has  filed  here  causes  for  reversal  and  no 
assignments  of  .error.  There  being  no  assignments  of  error, 
this  court  cannot  reverse  for  any  errors  committed  in  the 
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Supreme  Court,  if  any  there  were.  There  having  been  no 
authenticated  return  of  the  entire  record  of  the  proceedings 
at  the  trial,  this  court  cannot  review  any  alleged  erroneous 
conduct  of  the  court  in  the  trial.  The  judgment  of  the  Su- 
preme Court  must  therefore  necessarily  be  affirmed. 

As  the  deficiency  in  the  case  presented  was  not  at  once  dis- 
covered, we  have  examined  the  alleged  erroneous  conduct, 
and  have  found  no  error  therein. 

It  is  first  argued  that  the  trial  judge  deprived  the  jury  of 
the  right  to  test  the  credibility  of  the  complaining  witness  by 
his  interest  in  a  civil  suit  which  he  intended  to  bring.  But 
it  nowhere  appears  that  the  complaining  witness  had  such  an 
intention.  Nor  does  it  appear  that  the  judge's  attention  was 
directed  to  that  matter,  nor  that  he  was  requested  to  charge 
as  to  the  right  of  the  complaining  witness  to  bring  a  civil 
action  against  plaintiflP  in  error  and  its  possible  effect  upon 
the  evidence  given  by  him.  Some  suggestion  by  counsel  was 
made  which  does  not  appear,  and  which  doubtless  caused  the 
trial  judge  to  use  this  language :  ^^There  has  been  some  sug- 
gestion by  counsel  for  the  defendant  that  this  prosecution  is 
laying  the  foundation  for  a  civil  suit.  That  is  a  matter  you 
have  nothing  to  do  with.  It  has  no  place  in  this  case  at  all. 
Your  simple  duty  is  to  determine  whether,  upon  the  testi- 
mony produced  before  you  in  this  hearing,  this  defendant  is 
guilty  as  charged,  and  if  you  are  satisfied  from  such  testi- 
mony that  he  is  guilty,  then  it  is  your  duty  to  say  so.  Other- 
wise you  should  acquit  him.*' 

As  the  case  was  presented,  we  think  this  instruction  was 
unobjectionable. 

The  second  cause  alleged  for  reversal  relates  to  an  instruc- 
tion of  the  trial  judge  to  the  jury. 

If  the  evidence  of  the  prosecuting  witness  and  his  father 
was  believed  by  the  jury,  the  serious  wound  upon  the  hand  of 
the  prosecuting  witness  was  inflicted  by  plaintiff  in  error 
when  the  latter,  with  the  prosecuting  witness  and  the  prose- 
cuting witness'  father,  were  the  only  persons  present.  They 
might  also  have  believed  that  the  razor  with  which  the  wound 
upon  the  prosecuting  witness  was  inflicted  was  immediately 
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used  by  the  plaintiff  in  error  upon  the  father,  although  no 
injury  was  done  him  except  in  cutting  his  clothes,  and  that 
plaintiff  in  error  immediately  thereafter  fled.  He  was  pur- 
sued by  others,  including  the  brother  of  the  prosecuting  wit- 
ness, and  caught.  The  witnesses  to  the  atrocious  wounding 
were  only  the  three  persons  we  have  named.  The  plaintiff  in 
error,  when  called  as  a  witness  for  himself,  denied,  under 
oath,  that  he  had,  or  used,  a  razor.  In  the  course  of  the 
charge  of  the  trial  judge  the  statement  of  the  plaintiff  in 
error  was  called  to  the  attention  of  the  jury,  and  the  jury 
were  directed  to  consider  its  truth  with  reference  to  the  plain 
fact  that  if  plaintiff  in  error  did  not  cut  the  prosecuting  wit- 
ness the  cut  must  have  been  made  either  by  the  prosecuting 
witness  himself  or  by  his  father,  the  only  persons  immedi- 
ately near.  This  was  an  entirely  proper  direction,  tending  to 
bring  before  the  jury  matters  affecting  the  credibility  of  the 
plaintiff  in  error,  and  as  the  jury  were  afterwards  told  that 
they  must  determine  the  truth  according  as  they  believed  the 
witnesses,  there  was  nothing  erroneous  therein. 

The  remaining  cause  alleged  relates  to  a  statement  of  the 
trial  judge  in  his  charge,  to  the  effect  that  the  testimony  of 
witnesses  who  narrated  what  occurred  after  the  plaintiff  in 
error  had  fled,  and  while  he  was  being  pursued  and  caught, 
would  have  no  bearing  upon  what  occurred  at  the  time  the 
three  persons  encountered  each  other  and  when  the  wound 
was  inflicted.  It  is  impossible  to  discover  any  error  in  that 
charge. 

The  judgment  of  the  Supreme  Court  will  be  aflBrmed. 

For  affirmance — Magie,  Chancellor,  Hendrickson,  Pit- 
ney, Reed,  Trenchard,  Bogert,  Vredenburgh,  Vroom, 
Green,  Gray,  Dill,  J.J.    11. 

For  reversal — None. 
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FREDERICK  BALL,  PLAINTIFF  IN  ERROR,  v.  RANSOMB 
CONCRETE  MACHINERY  COMPANY,  DEFENDANT  IN 
ERROR. 

Argued  June  27,  1907— Decided  November  18,  1907. 

A  carpenter  was  working  on  a  scaffold  on  the  side  of  a  building  which 
was  being  constructed  by  its  owners.  Within  the  building  was  a 
traveling  crane  running  upon  iron  rails  near  the  roof.  He  was 
engaged  in  placing  and  nailing  joists  in  the  side  of  the  building. 
From  the  scaffold  he  was  unable  to  nail  the  top  of  a  joist  He 
stepped  upon  a  studding  in  the  side  of  the  building  and  assumed  a 
position  which  required  him  to  support  himself  by  his  left  hand. 
In  doing  so  he  placed  that  hand  on  the  rail  and  it  was  injured 
by  a  wheel  of  the  traveling  crane.  Heldj  that  on  an  action  to 
recover  damages  for  that  injury,  he  was  properly  nonsuited  be- 
cause of  his  assumption  of  an  obvious  risk,  there  being  nothing 
in  the  circumstances  to  indicate  that  he  had  a  right  to  rely  on 
notice  of  the  movement  of  the  crane.  Held,  also,  that  the  nonsuit 
may  be  supported  on  the  ground  that  the  circumstances  proved 
did  not  impose  any  duty  on  the  part  of  the  defendant  to  the 
plaintiff  working  on  the  side  of  the  building,  in  respect  to  the 
movement  of  the  crane  on  the  inside  of  the  building. 


On  error  to  the  Supreme  Court. 

For  the  plaintiff  in  error,  H-erbert  Clark  Gilson. 

For  the  defendant  in  error,  Gilbert  Collins  and  George  S. 
Hobart, 

The  opinion  of  the  court  was  delivered  by 

Magie,  Chancellor.  The  writ  of  error  brings  up  a  judg- 
ment of  the  Supreme  Court  upon  a  postea,  from  which  it 
appears  that,  upon  a  trial  of  an  issue,  the  trial  judge,  at  the 
close  of  the  evidence  put  in  on  behalf  of  the  plaintiff,  directed 
a  nonsuit.  The  motion  to  nonsuit  was  made  upon  several 
grounds,  but  the  bills  of  exception  show  that  the  trial  judge 
directed  the  nonsuit  upon  a  single  one. 

The  action  in  which  this  course  was  taken  was  brought  by 
plaintiff  to  recover  from  the  defendant  company  damages  for 
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an  injury  to  his  hand  by  its  being  run  over  by  a  wheel  of  a 
traveling  crane.  When  the  injury  was  received  plaintiflE  wa> 
in  the  employment  of  one  Hammerquist,  and  working  undei- 
his  direction  as  a  carpenter  in  the  completion  of  a  building, 
the  property  of  the  defendant  company.  Hammerquist  had 
been  employed  by  that  company  to  do  the  carpenter  work,  and 
he  had  employed  plaintifif.  The  building  had  proceeded 
toward  completion,  so  that  the  roof  was  on  and  they  were 
beginning  to  cover  the  sides.  Plaintiff  lived  in  the  neighbor- 
hood, and  was  familiar  with  the  circumstances.  He  was  em- 
ployed and  went  to  work  on  a  Saturday  afternoon.  He 
resumed  work  on  Monday  morning,  and  shortly  after  wa? 
injured. 

The  building  contained  a  traveling  crane,  used  for  the  pur- 
pose of  moving  heavy  machinery.  It  ran  upon  wheels  upon 
iron  rails,  supported  by  beams,  near  the  roof.  Plaintiff  was 
familiar  with  the  operation  of  the  crane  by  observation,  and 
by  seeing  it  move  during  the  short  time  that  he  had  been  em- 
ployed on  the  building. 

At  the  time  he  was  injured  he  was  working  upon  a  scaffold, 
and  was  aiding  others  in  placing  joists  on  the  unfinished  side 
of  the  building,  upon  which  the  covering  of  the  side  was  to  be 
placed.  Having  to  nail  the  top  of  a  joist  at  a  point  which,  it 
may  be  assumed,  he  was  unable  to  reach  while  standing  on 
the  scaffold,  he,  without  raising  the  scaffold,  or  using  other 
means  to  raise  himself  so  as  to  perform  the  work  without 
danger,  stepped  upon  a  studding  above  the  scaffold,  and  there, 
it  may  be  assumed,  occupied  a  position  that  required  him  to 
support  himself,  to  some  extent  at  least,  with  his  left  hand. 
In  doing  so  he  placed  that  hand  on  the  top  of  the  rail,  and 
the  traveling  crane  then  moving,  his  hand  was  caught  under 
one  of  the  wheels  and  injured.  There  was  no  signal  given  of 
the  intention  to  move  the  crane. 

Upon  this  evidence  the  trial  judge  determined  that  the 
plaintiff  showed  that  he  had,  by  his  conduct,  subjected  him- 
self to  a  risk  of  injury  which  was  perfectly  obvious,  and  which 
he  could  not  thus  encounter  without  negligence. 

In  that  conclusion  we  concur.    It  is  impossible  to  conceive 
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that  plaintiff  did  not  know  that  the  rail  was  a  place  of  danger 
for  him  to  put  his  hand  upon.  Xor  was  there  anything  to 
justify  him  in  thinking  that  the  crane  would  not  move  with- 
out notice,  which  might  have  presented  a  question  for  the 
jury.  In  that  respect  it  differs  entirely  from  the  cases  of 
Hardy  v.  Delaware,  Lackawanna  and  Western  Railroad  Co., 
30  Vroom  35,  5G2,  and  Alhanese  v.  Central  Railroad  Co.,  41 
Id.  241,  in  which  cases  the  circumstances  might  justify  the 
inference  that  the  injured  persons,  in  taking  a  position  of 
risk,  could  rely  upon  a  warning  being  given  so  that  they 
might  withdraw  from  the  dangerous  position  before  they 
could  be  endangered,  they  having  been  employed  to  do  work 
which  was  dangerous  to  do.  The  case  of  Harmer  v.  Reed 
Apartment  Co,,  39  Id.  332,  also  differs,  for  in  that  case  the 
jury  might  well  find  that  the  injured  person  might  rely  on 
the  giving  of  notice  to  him,  because  such  notice  had  been  cus- 
tomarily given.  In  the  case  before  us  no  custom  to  give 
notice  appeared,  and  there  is  nothing  to  indicate  that  the  de- 
fendant company  could  have  anticipated  that  the  carpenters, 
working  on  the  scaffold  on  the  side  of  the  building,  would 
occupy  any  position  in  which  the  movement  of  the  crane,  on 
the  inside  of  the  building,  would  put  them  in  danger.  There 
is  nothing  tending  to  show  that  the  defendant  company  owed 
a  duty  to  workmen  so  employed  to  give  notice  of  the  move- 
ment of  the  crane. 

The  nonsuit  might  well  have  been  granted  on  the  ground 
that  upon  the  evidence  there  was  not  disclosed  any  duty  im- 
posed on  the  defendant  company  to  workmen  on  the  side  of 
the  building  in  respect  to  the  movement  of  the  traveling  crane 
inside  of  the  building. 

The  judgment  must  be  aflBrmed. 

For  affirmance — ^Magib,  Chancellor,  The  Chief  Jus- 
tice, Garrison,  Hexdrickson,  Pitney,  Swayze,  Reed, 
Trenchard,  Bogert,  Vredenburgh,  Vroom,  Green,  Gray, 
Dill,  J.J.     14. 

For  reversal — None. 
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KLEMENTINA  BATURA  ET  AL.,  PLAINTIFFS  IN  ERROR,  v. 
THOMAS  McBRIDE,  DEFENDANT  IN  ERROR. 

Submitted  July  8,  1907— Decided  November  18,  1907. 

A  contract  to  buy  several  houses  was  made  between  the  parties,  and 
the  plaintiffs  afterward  accepted  a  deed  therefor.  The  contract 
and  the  deed  recognized  that  a  saloon  in  one  of  the  houses  was 
rented,  and  the  purchase  was  made  subject  to  that  lease.  In  an 
action  to  recover  damages  for  a  false  representation  as  to  the 
amount  of  rent  reserved  on  the  lease  of  the  saloon,  there  was 
evidence  from  which  a  jury  might  infer  that  there  was  a  repre- 
sentation that  the  rent  reserved  was  $35  a  month  ;  that  the  repre- 
sentation was  false  because  the  rent  reserved  was  only  $25  a 
month,  and  that  the  representation  induced  the  contract  and  pur- 
chase. Heldy  that  there  was  evidence  to  go  to  the  jury  as  to  the 
value  of  the  houses  and  lands  purchased  as  they  were  in  fact,  and 
as  they  would  have  been  if  the  representation  had  been  true,  and 
that  it  was  error  to  direct  a  verdict  for  nominal  damages. 


On  error  to  the  Supreme  Court. 

For  the  plaintiffs  in  error,  John  J.  Stamler  and  Samuel 
Koestler, 

For  the  defendant  in  error,  William  D.  Wolfskeil. 

The  opinion  of  the  court  was  delivered  by 

Magie,  Chancellor.  The  judgment  brought  into  review 
by  this  writ  of  error  was  entered  in  the  Supreme  Court  upon 
a  postea.  The  issue  was  tried  before  a  judge  of  the  Circuit 
Court,  by  direction  of  a  justice  of  the  Supreme  Court.  At 
the  close  of  the  evidence  the  trial  judge  directed  a  verdict  in 
favor  of  the  plaintiffs  below  (who  are  the  plaintiffs  in  error) 
for  nominal  damages. 

A  reversal  of  the  judgment  is  sought  upon  various  assign- 
ments of  error,  founded  upon  exceptions  duly  taken  at  the 
trial.  Many  of  the  exceptions  are  to  the  admission  of  evi- 
dence and  the  rejection  of  evidence  offered.  Such  of  them  as 
seem  to  have  any  force  present  practically  the  same  question 
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that  is  presented  by  the  exception  taken  to  the  direction  of  a 
verdict  for  nominal  damages.  As  that  exception  is  deemed  to 
indicate  reversible  error,  it  seems  unnecessary  to  deal  with 
any  of  the  questions  otherwise  presented. 

The  purpose  of  the  action  was  to  recover  from  the  defend- 
ant below  (who  is  the  defendant  in  error)  damages  for  a 
false  and  fraudulent  representation  which  induced  the  plaint- 
iffs to  purchase  from  him  a  number  of  houses  and  lots  for  the 
price  of  $16,000.  The  alleged  representation  related  to  the 
rental  of  said  houses,  which  was  being  received  at  the  time  by 
defendant  in  error.  There  was  proof  from  which  the  jury 
might  find  that  the  representation  was  that  the  properties 
were  rented  and  producing  a  rental  of  $142  a  month,  and 
that  such  representation  was  false,  because  they  were  in  fact 
producing  only  $132. 

That  this  representation  was  made,  and  was  influential  in 
producing  a  contract  of  purchase,  and  that  it  was  untrue, 
must  have  been  found  by  the  trial  judge.  His  direction  for 
a  verdict  for  a  nominal  sum  was  based  on  the  lack  of  evidence, 
in  his  view,  of  what  the  damage  which  resulted  to  plaintiffs 
in  error  was.  He  held  that  there  was  no  evidence  on  which 
the  jury  might  estimate  the  damages,  and  therefore  directed 
a  verdict  for  nominal  damages. 

It  appears  from  the  bills  of  exception  that  the  discrepancy 
between  the  rents  received  by  defendant  in  error  at  the  time 
of  the  representation  and  the  rents  which  he  represented  he 
received  arose  from  the  fact  that  a  saloon,  occupied  in  one  of 
the  buildings  conveyed,  had  been  previously  leased  by  defend- 
ant in  error  to  a  brewing  company.  The  contract  of  purchase 
recognized  the  existence  of  the  letting,  and  the  deed  of  con- 
veyance was  made  subject  to  the  lease.  The  lease  demised  the 
saloon  to  the  company  for  the  term  of  five  years,  with  the 
privilege  of  an  additional  term  of  five  years,  from  the  first  day 
of  April,  1900,  for  the  yearly  rental  of  $300,  payable  monthly. 

The  trial  judge  interpreted  this  lease  as  incapable  of  en- 
forcement after  the  expiration  of  the  first  term  of  five  years 
on  the  ground  that,  as  far  as  it  related  to  the  second  period 
of  five  years,  it  was  unenforceable  unless  a  new  lease  was 
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made,  so  as  to  satisfy  the  provision  of  the  statute  of  frauds 
which  renders  invalid  leases  without  writing  for  a  period  of 
over  three  years. 

In  this  the  learned  judge  fell  into  error.  It  has  long  been 
settled  that  where  a  demise  in  writing  extends  over  a  fixed 
period,  with  a  provision  for  its  continuance  over  another  fixed 
period,  at  a  rental  fixed,  the  right  of  the  tenant  continues 
after  the  determination  of  the  first  period,  if  he  elects,  and 
such  election  will  be  indicated  by  his  continuing  in  possession 
and  paying  the  rent.  Such  additional  term  is  not  a  new 
demise,  but  a  continuation  of  the  old  one.  This  is  the  recog- 
nized doctrine  of  the  text- writers,  and  our  Court  of  Errors 
and  Appeals  has  made  that  doctrine  the  ground  of  its  decision 
in  a  case  involving  the  question  of  such  a  lease.  Wood  L.  & 
r.  675,  678;  Tayl.  L.  &  T.,  §  332;  Mershon  v.  Williams,  33 
Vroom  779. 

The  lease  was  produced  and  proved,  and  it  thereby  ap- 
peared that  the  tenant  of  the  saloon  was  entitled  to  possession 
for  so  much  of  the  existing  term  as  had  not  elapsed  when 
the  representations  were  made  and  the  properties  purchased. 
PreciBely  the  length  of  time  during  which  the  tenant  had  a 
right  to  the  possession  of  the  property  at  the  fixed  rent  doet^ 
not  appear,  but  it  was  clearly  indicated  that  it  was  about  four 
years.  During  that  period  the  terms  of  the  lease,  with  respect 
to  the  amount  of  rent,  were  effective,  and  therefore  the  tenant 
was  obliged  to  pay  only  $25  a  month.  The  representation, 
therefore,  was  false,  and  might  be  presumed  to  be  knowingly 
false,  and  also  to  have  an  influence  in  producing  the  purchase. 

As  the  proof  established  that  the  purchaser  obtained  a 
pro}x^rty  carrying  a  rental  less  than  that  represented,  by  the 
amount  of  $10  a  month,  for  a  period  of  about  four  years,  we 
think  that  there  was  evidence  to  l)e  submitted  to  a  jury  as  to 
the  diminished  value  of  the  property  which  had  been  pur- 
chased upon  such  a  representation.  The  measure  of  damages 
in  such  cases  is  the  difference  between  the  real  value  of  the 
property  purchased  and  the  value  which  that  property  would 
have  had  if  the  representations  had  been  true.  The  estate 
which  the  purchaser  acquired  was  a  reversion,  with  the  land- 
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lord^s  right  over  the  rented  property,  for  the  period  the  lease 
ran.  That  included  the  right  to  the  rents.  If  the  representa- 
tion had  been  true  the  rents  would  have  been  $10  more  per 
month  than  they  actually  were.  The  value  of  this  excess  for 
the  term  of  the  lease  gave  a  measure  to  fix  plaintiffs'  damages. 
It  results  that  we  find  that  it  was  error  to  limit  the  jury  to 
nominal  damages.  In  consequence  the  judgment  must  be 
reversed  for  a  venire  de  novo. 

For  affirmance — None. 

For  reversal — Magie,  Chancellor,  The  Chief  Justice, 
Garrison,  Hendrickson,  Pitney,  Swayze,  Reed,  Trench- 

ARD,    BOGERT,   VrEDENBURGH,    VrOOM,    GrEEN,    GrAY,    DiLL, 

J.J.     14. 


the  state.  defendant  in  error,  v.  joseph  labriola, 
plaintiff  in  error. 

Argued  June  18,  1907— Decided  July  2.  1907. 

1.  If  infauts,  under  the  age  of  fourteen  years,  have  a  clear  appre- 
hension of  the  penalties  which  may  fall  upon  them  in  this  life 
and  the  punishment  which  will  await  them  after  death,  if,  upon 
being  sworn  as  witnesses,  they  fail  to  testify  truthfully,  they  are 
admissible  as  witnesses  if  mentally  competent. 

2.  The  adjudication  as  to  capacity  and  responsibility  is  to  be  made 
by  the  trial  court,  and  the  judgment  will  not  be  reviewed  on  error 
unless  it  is  plainly  shown  to  have  been  made  without  any  evi- 
dence to  support  it. 

3.  When  infants  have  been  legally  admitted  to  testify,  the  question 
of  the  credit  to  be  given  their  testimony  is  wholly  for  the  jury, 
and  the  trial  court  cannot  be  required  to  express  an  opinion  upon 
the  credibility  of  the  witnesses,  nor  the  reliability  of  their  testi- 
mony. 

4.  A  jury  may  not  be  required  by  the  court  to  restrict  its  considera- 
tion to  a  single  point  in  the  evidence,  nor  to  acquit,  upon  a  rea- 
sonable doubt  as  to  the  credit  to  be  given  to  certain  witnesses.  The 
jury  are  to  judge  upon  the  whole  case,  and  if  they  find,  in  taking 
into  consideration  as  a  whole,  evidence  convincing  their  judgment 
beyond  a  reasonable  doubt,  they  may  convict. 
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On  error  to  the  Court  of  Oyer  and  Terminer  of  Atlantic 
county. 

For  the  plaintiff  in  error,  Clarence  L,  Cole, 

For  the  defendant  in  error,  Joseph  E,  P.  Abbott,  prosecutor 
of  the  pleas,  and  J.  Hampton  Fithian. 

The  opinion  of  the  court  was  delivered  by 

Maoie,  Chancellor.  Labriola,  the  plaintiff  in  error,  was 
convicted  of  the  crime  of  murder  in  the  first  degree  in  a  trial 
before  the  Atlantic  county  Oyer  and  Terminer.  He  sued  out 
an  ordinary  writ  of  error,  which  has  brought  to  this  court 
for  review  the  judgment  of  conviction.  The  writ  has  brought 
up  the  record,  with  a  bill  of  exceptions.  The  entire  record  of 
the  proceedings  has  not  been  returned  with  the  writ,  nor  have 
the  causes  relied  upon  for  relief  or  reversal  been  filed  or 
served  upon  the  attorney-general  or  prosecutor,  as  required 
by  sections  136  and  137  of  the  Criminal  Procedure  act  of 
1898.    Pamph.  L.,  p.  915. 

The  defendant  in  error  must  therefore  be  confined  to  the 
errors  assigned.  State  v.  Young,  38  Vroom  223;  State  v. 
Lyons,  41  Id.  635.  Those  assignments  which  have  been 
argued  will  be  considered. 

The  bills  of  exception  show  that  two  infants,  one  of  the 
age  of  nine  years  and  the  other  of  the  age  of  eleven  years, 
were  admitted  to  be  sworn,  and  testified  in  the  cause.  An 
exception  was  sealed  to  the  ruling  admitting  them. 

Every  person  over  the  age  of  fourteen  years  is  presumed  to 
be  competent  to  be  sworn  and  to  testify  in  any  cause,  civil  or 
criminal.  Such  presumption  will  justify  his  admission  a.^  a 
witness  unless  it  is  overcome  by  proof.  Children  under  the 
age  of  fourteen  years  are  not  thus  admissible  as  witnesj^e?. 
There  is  no  presumption  of  admissibility  in  their  case,  but 
they  are  to  be  admitted  if  they  are  adjudged  to  possess  mental 
capacity  and  moral  responsibility.  This  adjudication  is  to  be 
made  upon  a  preliminary  examination  by  the  trial  court  to 
which  they  are  offered  as  competent  witnesses.    1  Oreenl.  Ev., 
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§  367.  With  respect  to  their  capacity,  the  trial  court  is  able 
to  discover  its  sufficiency  in  their  examination.  With  respect 
to  their  moral  responsibility,  it  has  been  frequently  said  that 
it  depends  upon  their  understanding  "the  nature  of.  the  oath.'^ 
It  might  puzzle  many  adult  witnesses  to  explain  the  nature  of 
an  oath.  But  it  is  well  settled  that  if  infants  under  the  age 
of  fourteen  years  have  a  clear  apprehension  of  the  penalties 
which  may  fall  upon  them  in  this  life,  and  the  punishment 
which  will  await  them  after  death,  if,  upon  being  sworn  as 
witnesses,  they  fail  to  testify  truthfully,  they  are  admissible 
if  mentally  competent. 

The  adjudication  as  to  capacity  and  responsibility  is  to  be 
made  by  the  trial  court.  Its  judgment  is  often  said  to  be  an 
exercise  of  judicial  discretion.  Whether  that  phrase  properly 
describes  the  nature  of  the  judicial  act  in  admitting  infant 
children  as  witnesses  need  not  be  determined.  Whatever  its 
nature  may  be,  it  is  well  settled  that  the  judgment  will  not 
be  reviewed  on  error  unless  it  is  plainly  shown  to  have  been 
made  without  any  evidence  to  support  it.  State  v.  Cracker, 
36  Vroom  410;  State  v.  Tolla,  43  Id.  515. 

There  is  no  error  disclosed  upon  this  assignment. 

It  is  next  contended  that,  the  trial  court  having  refused  a 
request  to  make  known  to  the  jury  that  the  testimony  of 
infants  was  of  an  unsatisfactory  nature,  Labriola's  counsel 
proceeded,  after  the  jury  had  retired,  to  request  the  court  to 
"caution  the  jury  as  to  the  character  and  nature  of  the  testi- 
mony of  children  of  tender  years  such  as  the  witnesses  ad- 
mitted.^^  This  request  was  refused,  and  an  exception  to  the 
refusal  was  sealed. 

As  the  infants  had  been  legally  admitted  to  testify,  the 
question  of  the  credit  to  be  given  to  their  testimony  was 
wholly  for  the  jury.  The  trial  court  could  not  be  required  to 
express  an  opinion  upon  the  credibility  of  the  witnesses,  nor 
on  the  reliability  of  their  testimony.  If  the  court  might  have 
done  so  without  error,  it  was  not  erroneous  to  decline  to  do  it, 
and  to  leave  the  case  to  the  jury  upon  the  general  statements 
which  were  contained  in  the  careful  and  judicious  charge  of 
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the  trial  judge  respecting  the  amount  of  evidence  required  to 
convict  of  the  grave  crime  of  which  Labriola  was  accused. 

We  perceive  no  error  in  the  refusal  complained  of. 

It  is  lastly  contended  that  there  was  error  in  the  refusal  of 
the  trial  court  to  charge  two  of  the  requests  of  Labriola,  viz., 
(a)  "If  the  jury  should  believe  that  Raymond  was  not  present 
as  related  by  the  children,  Labriola  must  be  acquitted,"  and 
(h)  "It  the  jury  have  a  reasonable  doubt  of  the  truthfulness 
of  the  story  of  the  children  touching  the  alleged  assault  made 
by  Labriola,  there  must  be  an  acquittal.'' 

The  questions  raised  by  the  assignments  may  be  considered 
together,  for  they  disclose  a  misunderstanding  frequently 
shown  by  counsel  in  trials  of  this  serious  character.  Such 
requests  pick  out,  and  seek  to  have  the  question  of  the  guilt 
or  innocence  of  the  accused  turn  upon,  some  separate  incident 
of  the  trial.  This  is  a  totally  incorrect  notion.  A  jury  may 
not  be  required  by  the  court  to  restrict  its  consideration  to  a 
single  point  in  the  evidence,  nor  to  acquit  upon  a  reasonable 
doubt  as  to  the  credit  to  be  given  to  certain  witnesses.  The 
jury  are  to  judge  upon  the  whole  case,  and  if  they  find,  in 
taking  it  into  consideration  as  a  whole,  evidence  convincing 
their  judgment  beyond  a  reasonable  doubt,  they  may  convict. 
It  was  not  erroneous  to  refuse  to  charge  either  of  the  requests. 

Upon  the  whole  case  the  conviction  of  Labriola  must  be 
affirmed. 

For  affirmance — Magie,  Chancellor,  The  Chief  Jus- 
tice, Garrison,  Fort,  Hendrickson,  Pitney,  Swayze, 
Reed,  Bogert,  Vredenburgii,  Green,  Gray,  Dill,  J.J.    13. 

For  reversal — None. 
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THE  STATE,  DEFENDANT  IN  ERROR,  v.  JOHN  E.  SCHUY- 
LER, PLAINTIFF  IN  ERROR. 

Argued  June  25,  1907— Decided  July  2,  1907. 

1.  In  a  homicide  case  evidence  that  an  altercation  between  the 
accused  and  the  deceased  had  taken  place  about  ten  years  before 
the  killing  is  admissible,  the  remoteness  of  the  occurrence  going 
solely  to  the  weight  of  the  evidence. 

2.  The  trial  judge  is  not  only  justified  in  a  criminal  case  in  point- 
ing out  to  the  jury  what  seem  to  him  to  be  salient  features  of 
the  case,  but  he  may  give  the  jury  the  benefit  of  his  greater  experi- 
ence by  telling  them  how  the  testimony  strikes  his  mind,  both  as 
to  its  force  and  as  to  the  inferences  he  would  draw  from  it. 

3.  A  statement  of  the  trial  judge  in  his  charge,  while  commenting 
on  the  evidence,  that  there  was  blood  on  the  hands  of  the  accused, 
and  that  there  was  no  blood,  as  far  as  appeared,  on  the  hands  of 
anyone  else,  cannot  be  adjudged  erroneous  on  the  ground  that 
there  was  no  testimony  to  support  it,  where  the  evidence  is  not 
brought  up  with  the  bill  of  exceptions. 


On  error  to  the  Court  of  Oyer  and  Terminer  of  Hunterdon 
county. 

For  the  plaintiff  in  error,  H.  Burdette  Herr. 

For  the  state,  Oeorge  H.  Large, 

The  opinion  of  the  court  was  delivered  by 

GuMMERE,  Chief  Justice.  The  plaintiff  in  error  was  con- 
victed in  the  Hunterdon  Oyer  and  Terminer  of  murder  in  the 
first  degree  in  the  felonious  killing  of  one  Manning  Riley. 
Having  sued  out  this  writ  of  error,  he  assigns  as  reasons  for 
the  reversal  of  that  conviction — first,  that  the  trial  court 
erroneously  admitted,  against  his  objection,  evidence  offered 
on  the  part  of  the  state  to  show  that  an  altercation  between 
him  and  the  deceased  had  taken  place  some  ten  or  eleven 
years  before  the  occurrence  of  the  homicide,  and  second,  that 
the  trial  court,  in  the  charge  to  the  jury,  in  commenting  upon 
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the  evidence,  called  their  attention  to  the  fact  that  the  proofs 
indicated  that  there  was  ^T)lood  upon  the  hands  of  the  defend- 
ant, and  that  there  was  no  blood,  as  far  as  appears,  upon  the 
hands  of  anyone  else." 

It  is  contended  upon  behalf  of  the  plaintiff  in  error  that 
the  evidence  showing  an  altercation  between  himself  and  the 
deceased  was  improperly  admitted  because  the  occurrence  was 
too  remote  to  have  any  bearing  upon  the  relation  of  the  par- 
ties at  the  time  of  the  homicide.  The  case  is  here  on  strict 
bill  of  exceptions,  and  we  have  nothing  before  us  except  the 
admitted  questions  and  answers.  So  far  as  the  record  dis- 
closes anything  to  the  contrary,  it  may  well  be  that  the  alter- 
cation testified  to  aroused  in  the  breasts  of  the  participants  a 
spirit  of  animosity  toward  each  other  which  remained  down 
to  the  time  of  the  homicide.  In  the  ease  of  Jefferds  v.  Peo- 
ple, 5  Park.  Cr.  522  (cited  with  approval  in  People  v.  Decker, 
157  N.  Y.  193)  the  court,  in  dealing  with  a  contention  like 
that  now  under  consideration,  declared  it  to  be  no  objection 
to  such  evidence  that  a  period  of  years  had  expired  since  the 
occurrence  took  place,  saying:  ^^Long-continued  animosity 
and  ill  will  are  better  evidence  of  a  state  of  mind  which  will 
ripen  into  deliberate  murder  than  the  hasty  ebullition  of  pas- 
sion. The  theory  of  the  law  of  murder  is  that  it  is  done  upon 
premeditation,  and  the  motives  for  such  an  act  are  not  less 
powerful  because  they  are  the  result  of  ill  feelings  entertained 
for  years."  The  logic  of  this  deliverance  is  unanswerable, 
and  underlies  the  settled  rule  of  the  criminal  law  that  the 
remoteness  of  the  time  of  such  occurrences  goes  solely  to  their 
weight  and  not  to  their  admissibility.  Not  only  is  this  rule 
settled  by  the  great  weight  of  authority,  but  it  prevails  so 
universally  in  the  administration  of  the  criminal  law  that 
the  diligence  of  counsel  has  not  succeeded  in  discovering  a 
single  case  where  a  contrary  doctrine  has  been  laid  down. 

We  conclude  that  the  first  assignment  of  error  is  without 
merit. 

Nor  do  we  find  anything  of  substance  in  the  contention  that 
there  was  error  in  the  making  of  the  statement  by  the  trial 
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court  to  the  jury  that  there  did  not  appear  to  have  been  blood 
stains  upon  the  hands  of  anyone  except  the  plaintiff  in  error. 
Under  our  system  of  jurisprudence,  a  trial  judge  is  not  only 
justified  in  pointing  out  to  the  jury  what  seem  to  him  to  be 
the  salient  features  of  the  case,  but,  as  was  said  by  this  court 
in  State  v.  Hummer,  44  Vroom  714,  it  is  always  his  right, 
and  frequently  his  duty,  to  go  further  and  give  the  jury  the 
benefit  of  his  greater  experience  by  telling  them  how  the  testi- 
mony strikes  his  mind,  both  as  to  its  force  and  as  to  the 
inferences  he  would  draw  from  it.  The  only  ground  upon 
which  his  action  in  commenting  to  the  jury  upon  a  fact  which 
he  conceives  to  have  been  in  proof  can  be  successfully  chal- 
lenged is  that  such  fact  has  neither  testimony  nor  color  of 
testimony  to  support  it.  The  plaintiff  in  error  has  not  seen 
fit  to  bring  up  with  his  bill  of  exceptions  the  evidence  taken 
at  the  trial,  and  there  is  nothing  before  us  to  support  his 
assertion  that  the  statement  of  which  he  complains  was  not 
justified  by  the  proofs  in  the  cause. 

No  error  appearing,  the  judgment  under  review  must  be 
aflSrmed. 

For  affirm^ance^'KAQiE,  Chancellor,  The  Chief  Jus- 
tice, Gaerison,  Fort,  Hendrickson,  Pitney,  Trenchard, 
BoGBRT,  Vredenburoh,  Vroom,  Green,  Gray,  Dill,  J.J. 
13. 


For  reversal — None. 


Digitized  by  LjOOQ IC 


490    COURT  OP  ERRORS  AND  APPEALS. 


Gehring  v.  Atlantic  City  R.  R.  Co.  15  N.  J.  L. 


GEORGE  G.  GEHRING,  BY  NEXT  FRIEND,  PLAINTIFF  IN 
ERROR.  V.  ATLANTIC  CITY  RAILROAD  COMPANY.  DE- 
FENDANT IN  ERROR. 

Argued  June  21,  1907— Decided  November  18,  1907. 

1.  The  duty  of  a  traveler  upon  a  highway,  before  crossing  a  rail- 
road, to  look  up  and  down  the  tracks  and  listen  for  approaching 
trains  must  bo  performed,  if  the  surrounding  conditions  permit  it, 
at  a  time  when  its  performance  will  be  an  efficient  means  of 
warning  him  of  his  peril,  if  peril  exists,  and  his  failure  to  observe 
this  obligation  is  such  negligence  as  will  prevent  a  recovery  if  he 
is  run  down  at  the  crossing,  even  though  it  be  shown  that  no  warn- 
ing of  the  approach  of  the  train  was  given. 

2.  A  boy  thirteen  years  of  age  is  old  enough  to  appreciate  fully  the 
dangerous  character  of  a  railroad  crossing  and  the  necessity  for 
using  care  for  his  own  safety  while  crossing,  and  therefore,  the 
rules  which  prevail  as  to  adults  in  such  cases  are  equally  applicable 
to  him. 


On  error  to  the  Supreme  Court. 

For  the  plaintiff  in  error,  William  L  Oarrison  and  John  J. 
CrandalL 

For  the  defendant  in  error,  Clarence  L,  Cole. 

The  opinion  of  the  court  was  delivered  by 

GuMMERE,  Chief  Justice.  The  single  assignment  of 
error  in  this  ease  presents  the  question  whether  the  trial  court 
properly  directed  a  verdict  for  the  defendant  railroad  com- 
pany. 

The  suit  is  brought  to  recover  compensation  for  injuries 
received  by  the  plaintiff  through  being  struck  down  at  a  high- 
way crossing  by  one  of  the  defendant  company's  trains.  The 
case  made  by  the  proofs  submitted  on  behalf  of  the  plaintiff, 
and  supplemented  by  the  undisputed  testimony  of  the  defend- 
ant, was  as  follows: 
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Plaintiff,  a  boy  about  thirteen  years  old,  left  his  home  on 
his  bicycle  about  a  half  hour  before  sunset  to  go  to  the  post- 
office  at  Brigantine  Beach.  The  highway  upon  which  he 
traveled  crossed  the  tracks  of  the  defendant  company  at  right 
angles  at  a  point  about  one  hundred  yards  from  his  home. 
The  planks  at  the  crossing  had  been  removed,  leaving  the 
stone  ballast  of  the  railroad  exposed,  thereby  making  the  sur- 
face of  the  highway  very  rough.  Three  tracks  had  been  laid 
at  this  point.  The  first  one — as  the  crossing  was  reached 
from  the  direction  in  which  the  plaintiff  was  traveling — was 
a  siding.  The  next  was  the  southbound  track  leading  from 
Camden  to  Atlantic  City.  The  third  was  the  northbound 
track  between  the  same  points.  Upon  the  siding,  in  close 
proximity  to  the  crossing,  there  were  two  freight  cars  stand- 
ing. Whether  they  were  both  of  them  south  of  the  crossing, 
or  one  of  them  on  each  side  of  the  crossing,  is  left  uncertain 
by  the  testimony.  The  distance  from  the  easterly  rail  of  the 
siding  to  the  westerly  rail  of  the  northbound  track  was  twenty 
feet  and  five  inches.  The  plaintiff,  after  passing  over  the 
siding,  and  clearing  the  overhang  of  the  freight  cars,  stopped 
and  looked  for  approaching  trains.  He  then  had  an  unob- 
structed view  along  the  track,  both  north  and  south,  for  con- 
siderably more  than  a  mile.  He  neither  heard  nor  saw  any 
train  approaching,  and  went  on  over  the  crossing.  When  he 
reached  the  northbound  track  his  wheel  became  caught  in  the 
stone  ballasting  between  the  rails,  and  was  brought  very 
nearly,  or  entirely,  to  a  standstill.  The  plaintiff  himself 
testified  both  ways  upon  this  point.  In  answer  to  a  question 
by  his  counsel,  he  testified  that  the  wheel  was  held  straight 
up  by  the  stones,  but  could  not  move,  and  continued  in  this 
position  from  one  to  two  minutes.  Subsequently,  in  answer 
to  a  question  by  the  court  whether  he  intended  to  state  that 
the  bicycle  came  to  an  absolute  stop,  he  replied,  "No.'^  While 
still  upon  the  track  with  his  wheel  he  was  run  down  by  a 
northbound  train  of  the  defendant  company  on  its  way  to 
Camden,  which  approached  the  crossing  without  any  warning 
being  given,  either  by  the  ringing  of  a  bell  or  the  blowing  of 
d  whistle. 
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On  these  facts  does  it  conclusively  appear  that  the  plain t- 
ifif's  accident  was  partly  due  to  his  own  negligence  ? 

It  is  80  thoroughly  settled  by  the  repeated  decisions  of  this 
court  that  it  is  the  duty  of  the  traveler  upon  a  highway,  before 
crossing  a  railroad,  to  look  up  and  down  the  tracks,  and  also 
listen  for  approaching  trains,  and  that  his  failure  to  do  so  is 
such  negligence  as  will  prevent  a  recovery  if  he  is  run  down 
at  the  crossing,  even  if  it  be  shown  that  no  warning  of  the 
approach  of  the  train  was  given  by  those  operating  it,  that  a 
citation  of  the  cases  is  unnecessary.    That  the  duty  referred 
to  must  be  performed,  if  the  surrounding  conditions  permit 
it,  at  a  time  when  its  performance  will  be  an  eflBcient  means 
of  warning  the  traveler  of  peril,  if  peril  exists,  has  also  been 
frequently  declared  by  this  court.    Merkle  v.  New  York,  Lake 
Erie,  Ac,  Railroad  Co,,  20  Vroom  473 ;  West  Jersey  Railroad 
Co,  V.  Ewan,  26  Id,  574;    Central  Railroad  Co.  v.  Smalley, 
32  Id.  277;    Swanson  v.  Central  Railroad  Co.,  34  Id,  605. 
The  plaintiff  made  his  only  observation  immediately  after 
crossing  over  the  siding.    He  had  then  an  unobstructed  view 
of  over  a  mile  in  the  direction  from  which  the  train  was 
approaching.    His  failure  to  see  it  was  necessarily  due  either 
to  the  fact  that  the  train  was  not  yet  in  sight,  or  to  his  look- 
ing so  carelessly  as  not  to  perceive  what  was  plainly  within 
his  view.     If  the  latter  was  the  reason  for  his  ignorance  of 
the  approach  of  the  train,  the  direction  of  a  verdict  for  the 
defendant  was  clearly  right,   for  his  failure  to  observe   it 
places  him  in  the  same  position,  so  far  as  the  question  of  his 
negligence  is  concerned,  as  if  he  had  perceived  it  and  had 
then  attempted  to  cross  over  the  track  in  front  of  it.    If  his 
failure  to  detect  the  approach  of  the  train  was  due  to  the  fact 
that  it  was  not  yet  within  the  range  of  his  vision  when  he 
made  his  observation,  then  the  accident  was  the  result  of  his 
riding  over  the  space  intervening  between  the  siding  and  the 
northbound  track  and  then  remaining  upon  that  track,  with- 
out again  looking  or  listening,  until  he  was  run  down,  during 
which  period  the  train  traveled  a  distance  of  considerably 
more  than  a  mile.    His  failure  in  this  regard  was  a  neglect  to 
perform  the  duty  of  looking  and  listening  at  a  time  when 
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such  performance  would  have  been  eflBcacious  in  informing 
him  of  the  approaching  danger,  and  justified  the  direction  of 
a  verdict  against  him.  The  fact  that  the  plaintiff  was  a  boy 
of  thirteen  years  did  not  relieve  him  from  the  duty  of  careful 
observation.  He  was  old  enough  to  appreciate  fully  the  dan- 
gerous character  of  a  railroad  crossing,  and  the  necessity  of 
using  care  for  his  own  safety  while  riding  over  it,  and  the 
rules  which  prevail  as  to  adults  in  cases  of  this  kind  are 
equally  applicable  to  him.  Sheets  v.  Connolly  Railway  Co., 
25  Vroom  518 ;  North  Hudson  Railway  Co,  v.  Flanagwn,  28 
Id.  696;  Brady  v.  Consolidated  Traction  Co.,  35  Id.  373; 
Barlow  v.  Jersey  City,  &c..  Railway  Co.,  38  Id.  364. 

We  find  no  error  in  the  judicial  instruction  complained  of, 
and  the  judgment  under  review  must  be  affirmed. 

Garrison,  J.  (dissenting).  I  think  that  there  was  testi- 
mony from  which  the  jury  might  properly  have  found  that 
the  plaintiff  did  not  know  that  the  planking  at  the  railroad 
crossing  had  been  torn  up  until  he  had  turned  at  nearly  a 
right  angle  onto  the  crossing,  and  was  actually  engaged  in 
crossing  the  tracks.  At  this  juncture  he  was  confronted  with 
the  unexpected  condition  of  the  crossing  and  also  with  the 
duty  of  looking  for  trains.  If  without  negligence  on  his 
part  the  plaintiff  found  himself  in  this  position,  the  question 
whether  he  exercised  such  care  for  his  safety  as  a  reasonably 
prudent  person  would  exercise  under  the  circumstances  was  a 
jury  question.  It  would  be  so  even  in  the  case  of  an  adult — 
still  more  so  is  it  the  rule  in  the  case  of  an  infant.  Deeming 
that  there  was  a  jury  question  upon  one  phase  of  the  testi- 
mony, I  think  the  direction  of  a  verdict  was  erroneous. 

For  affirmance — ^Magie,  Chancellor,  The  Chief  Jus- 
tice, Hendrickson,  Reed,  Vredenburgh,  Green,  Gray, 
Dill,  J.J.    8. 

For  reversal — Garrison,  Trenchard,  Bogert,  J.J.     3. 
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WEST  SHORE  RAILROAD  COMPANY  ET  AL.,  DEFENDANTS 
IN  ERROR,  V.  C.  WILLIAM  WENNER,  PLAINTIFF  IN 
ERROR. 

Argued  June  25,  1907— Decided  November  18,  1907. 

1.  The  rule  with  relation  to  the  right  of  a  tenant  to  remove  trade 
fixtures  at  the  expiration  of  his  term  has  no  application  to  a 
building  erected  by  a  tenant  upon  the  land  which  he  has  leased. 
When  so  erected  the  building  becomes  a  part  of  the  freehold  and 
the  property  of  the  landlord,  in  the  absence  of  an  agreement  be- 
tween the  parties  that  it  shall  remain  the  property  of  the  tenant. 

2.  Where  a  lease  contains  a  covenant  not  to  assign,  and  a  provision 
that  it  shall  be  void  on  breach  of  such  covenant,  and  reserves  to 
the  tenant  the  right  to  remove  from  the  leased  premises  at  the 
end  of  the  term  any  building  which  he  may  have  erected  thereon 
during  the  term,  the  lessee,  by  assigning  the  lease  without  author- 
ity of  his  lessor,  and  thus  rendering  the  lease  void,  forfeits  all 
right  to  remove  such  building. 


On  error  to  the  Hudson  Circuit  Court. 

For  the  plaintiff  in  error,  John  Oriffin, 

For  the  defendants  in  error,  James  B,  Vredenburgh. 

The  opinion  of  the  court  was  delivered  by 

GuMMERE,  Chief  Justice.  This  is  an  action  in  ejectment, 
and  the  question  presented  for  solution  is  whether,  in  deter- 
mining the  mesne  profits  to  which  the  plaintiffs  are  entitled, 
the  rental  value  of  a  certain  hotel  building,  located  upon  the 
lands  in  controversy,  should  be  included  or  excluded.  The 
pertinent  facts  are  as  follows:  On  August  26th,  1895,  the 
plaintiffs  made  a  lease,  under  seal,  to  one  Simon  Kelly,  now 
deceased,  of  a  tract  of  land  in  the  township  of  Weehawken 
for  ten  years,  at  a  yearly  rental  of  $120  and  taxes,  Kelly 
.covenanting  not  to  assign  the  lease  or  sublet  without  the  con- 
sent of  his  lessors.  The  lessors,  on  their  part,  covenanted, 
among  other  things,  that  if  Kelly  should  build  a  hotel  build- 
ing on  the  premises  within  two  years  from  the  date  of  the 
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lease,  and  keep  and  perform  the  covenants  contained  in  that 
instrument,  he  should  be  entitled  to  a  renewal  thereof  for 
twenty-one  years,  at  a  rental  to  be  agreed  upon,  or  in  the 
event  of  the  parties  not  being  able  to  agree,  at  a  rental  to  be 
determined  by  arbitration.  It  was  further  covenanted  in  the 
lease  that  if  the  lessors,  at  the  end  of  the  renewal  provided 
for  therein,  should  pay  the  lessee  the  value  of  the  building  as 
determined  by  arbitrators,  the  lessee  should  surrender  posses- 
sion of  the  land  and  the  building  thereon.  The  instrument 
also  contained  a  provision  that  on  breach  of  any  of  the  condi- 
tions or  covenants  contained  therein  by  the  lessee,  his  suc- 
cessors or  assigns,  it  should  cease,  determine  and  be  utterly 
void. 

Kelly  built  the  hotel  upon  the  leased  land  within  the  speci- 
fied period  of  two  years,  and  then  mortgaged,  or  undertook  to 
mortgage,  the  building  and  the  lease  to  the  Lembeck  &  Betz 
Eagle  Brewing  Company.  He  died  in  1900.  Subsequently 
the  mortgage  was  foreclosed  and  sale  made  to  the  present  de- 
fendant, C.  William  Wenner,  who  entered  into  possession, 
claiming  to  be  tenant  and  owner  of  the  lease  and  building. 
The  plaintiffs  disputed  this  claim,  insisting  that  the  mortgage* 
and  sale  constituted  a  breach  of  the  covenant  forbidding 
assignment  without  their  consent,  and  because  of  such  breach 
brought  suit  in  ejectment  to  recover  possession  and  mesne 
profits.  The  suit  finally  resulted  in  a  judgment  for  the 
plaintiffs,  which  was  affirmed  by  this  court.  West  Shore 
Railroad  Co,  v.  Wenner,  42  Vroom  682.  After  affirmance  a 
writ  of  possession  was  issued  out  of  the  trial  court,  and  the 
plaintiffs  put  in  possession  under  it. 

The  plaintiffs  seek  by  the  present  proceeding  to  recover  the 
mesne  profits  which  have  accrued  between  the  time  of  the 
entry  of  the  judgment  in  the  trial  court  and  the  issuing  of 
the  writ  of  possession  after  the  affirmance  thereof  upon 
review,  and  claim  that  in  their  ascertainment  the  value  of 
both  the  land  and  the  building  upon  it  are  to  be  considered. 
The  defendant,  while  admitting  liability,  defends  upon  the 
ground  that  the  mesne  profits  are  to  be  calculated  upon  the 
value  of  the  land  alone. 
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The  trial  court,  on  proof  of  the  facts  above  recited,  held 
that  the  enforcement  of  the  forfeiture  of  the  term  by  the 
plaintiffs  carried  with  it  a  forfeiture  of  the  right  of  the  de- 
fendant to  remove  the  building,  and  constituted  it  a  part  of 
the  freehold,  and,  so  holding,  directed  the  rental  value  of  the 
building  to  be  included  in  the  amount  of  the  recovery.  Error 
is  assigned  upon  this  direction. 

We  concur  in  the  view  expressed  by  the  trial  judge.  The 
rule  with  relation  to  the  right  of  a  tenant  to  remove  trade 
fixtures  at  the  expiration  of  his  term  has  no  application  to  a 
building  erected  by  a  tenant  upon  the  land  which  he  has 
leased.  When  so  erected  the  building  becomes  a  part  of  the 
freehold  and  the  property  of  the  landlord,  in  the  absence  of 
an  agreement  between  the  parties  that  it  shall  remain  the 
property  of  the  tenant.  Hotvard  v.  Fessenden,  14  Allen  126; 
Madigan  v.  McCarty,  108  Mass,  376;  Landon  v.  Piatt,  34 
Conn.  517;  Kutter  v.  Smith,  69  U.  S,  491.  In  the  present 
case  no  such  agreement  appears.  All  that  was  expressly  bar- 
gained for  with  relation  to  the  hotel  structure  was  that  if  the 
lessee  should  elect  to  take  a  renewal  of  the  original  lease  for 
the  period  of  twenty-one  years,  the  lessors  should  have  a  right 
to  retain  the  building  at  the  expiration  of  that  period  upon 
paying  its  ascertained  value.  It  may  be  assumed  that  by 
necessary  implication  the  lessee  was  to  have  the  right  to  re- 
move the  building  at  the  expiration  of  the  renewal  period  if 
the  lessors  did  not  then  exercise  their  option  to  pay  its  value. 
It  may  also  be  that  by  the  trtie  construction  of  the  lease  the 
tenant  was  entitled  to  remove  the  building  at  the  expiration 
of  the  original  term  if  he  did  not  elect  to  take  the  twenty- 
one  years'  renewal,  although  this  is  more  doubtful.  But  con- 
ceding all  this,  the  agreement  did  not  constitute  the  building 
a  chattel  removable  by  the  tenant  at  his  pleasure  during  the 
running  of  the  lease.  His  right  to  sever  the  building  from  the 
freehold  and  remove  it  therefrom  was  contingent  upon  his  con- 
tinuing in  possession  under  his  lease  until  the  expiration  of  his 
original  term  or  its  renewal.  This  contingency  has  not  and 
now  never  can  occur,  and  consequently  the  building  remains 
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permanently  the  property  of  the  landlord.  People's  Bank  v. 
Mitchell,  73  N.  Y,  406;  Kutter  v.  Smith,  supra. 

It  is  said  that  a  rule  of  law  which  permits  the  landlord  to 
retain  the  product  of  the  lessee's  labor  and  money  without 
making  compensation  is  unjust,  and  therefore  should  not  pre- 
vail. The  complete  answer  to  any  such  contention  is  given  by 
Justice  Miller  in  his  opinion  in  the  case  last  cited,  and  is  this : 
That  it  is  from  the  lessee's  own  default  that  the  lessor's  right 
to  do  this  arises.  He  had  the  option,  on  the  one  hand,  to 
observe  the  covenants  of  his  lease,  and  so  preserve  his  right  to 
remove  the  building  at  the  end  of  the  term  or  receive  compen- 
sation for  it;  or,  on  the  other  hand,  to  violate  those  cove- 
nants, and  so  forfeit  his  term,  and  with  it  any  right  to  the 
building  or  its  value.  He  chose  the  latter.  The  law  presumes 
that  he  did  so  with  full  knowledge,  and  there  is  no  injustice 
in  holding  him  to  the  consequences  of  his  choice. 

The  judgment  under  review  will  be  aflBrmed. 

For  affirmance — ^Magie,  Chancellor,  The  Chibp  Jus- 
tice, Garrison,  Hendrickson,  Pitney,  Reed,  Trbnchard, 
BoGERT,  Vredenburgh,  Vroom,  Green,  Dill,  J.J.    12. 

For  reversal — None. 


GEORGE  H.  KINNEY,  DEFENDANT  IN  ERROR,  v.  FEDERAL 
LAUNDRY  COMPANY,  PLAINTIFF  IN  ERROR. 

Submitted  July  8,  1907— Decided  November  18,  1907. 

In  a  contract  containing  mutual  promises,  whether  to  pay  money  or 
perform  some  other  act,  where  the  time  for  performance  by  one 
party  is  to  arrive  or  may  arrive  before  the  time  for  performance 
by  the  other,  the  latter  promise  is  an  independent  obligation,  non- 
performance of  which  raises  a  cause  of  action  merely  and  does 
not  constitute  a  bar  to  the  right  of  the  party  making  it  to  recover 
for  the  breach  of  the  promise  made  to  him. 

Vol,  xlvi.  32 
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On  error  to  the  Camden  Circuit  Court. 

For  the  plaintiff  in  error,  Howard  L,  Miller  and  Francis 
D.  Weaver, 

For  the  defendant  in  error,  Wilson,  Carr  &  Sta^khouse. 

The  opinion  of  the  court  was  delivered  by 

GuMMERE,  Chief  Justice.  This  action  was  brought  bv 
Kinney,  as  assignee  of  the  Chicago  Belting  Company,  against 
the  Federal  Laundry  Company  to  recover  the  purchase  price 
of  certain  belting  sold  and  delivered  to  it  by  the  belting  com- 
pany. By  the  terms  of  the  contract  of  sale  the  vendee  was  to 
pay  the  purchase  price  within  sixty  days,  and  the  vendor  was 
to  replace  any  of  the  belting  which  should  prove  defective. 
The  defendant  failed  to  pay  the  purchase-money  when  it  fell 
due,  and  later  repudiated  its  liability  to  do  so  upon  the 
ground  that  some  of  the  belts  furnished  had  been  discovered 
to  be  defective  at  the  end  of  three  months'  use,  and  that  the 
vendor  had  failed  to  replace  them  when  called  upon  to  do  so. 
The  belting  company  thereupon  assigned  their  claim  for  the 
purchase-money  to  the  plaintiff,  who  at  once  brought  suit, 
declaring  upon  the  common  counts  alone.  The  defendant 
pleaded  the  general  issue,  but  failed  to  annex  to  its  plea  am 
notice  of  a  claim  against  the  plaintiff  by  way  of  recoupment. 
At  the  trial,  after  the  plaintiff  had  proved  the  sale  and  non- 
payment, the  defendant  offered  evidence  showing  that  somo 
of  the  belting  had  been  found  to  be  defective  after  it  had  been 
used  for  three  months;  that  this  fact  had  been  communi- 
cated to  the  vendor  before  the  assignment  to  the  plaintiff,  and 
demand  made  upon  it  to  replace  it  with  sound  belting,  and 
that  this  demand  had  been  ignored.  After  hearing  the  de- 
fence the  trial  judge  overruled  it,  and  directed  a  verdict  for 
the  full  amount  of  the  plaintiff's  claim. 

The  single  assignment  of  error  relied  upon  by  counsel  for 
the  defendant  challenges  the  soundness  of  this  judicial  ruling, 
the  contention  being  that  the  facts  proved  by  the  defendant 
constituted  a  bar  to  the  plaintiff^s  right  to  recover,  for  the 
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reason  that  the  agreement  on  the  part  of  the  defendant  to 
pay  the  purchase  price  was  conditioned  upon  the  promise  of 
the  belting  company  to  replace  defective  belting.  In  our 
judgment,  this  position  is  untenable.  The  promise  of  the 
vendee  to  pay  was  to  be  performed  within  sixty  days.  The 
promise  of  the  vendor  to  replace  defective  belting  was,  by 
necessary  implication,  to  be  performed  within  a  reasonable 
time  after  discovery  of  the  defect  and  notification  thereof. 

In  construing  contracts  containing  mutual  promises,  where 
the  time  for  the  performance  of  the  promise  by  one  party  is 
to  arrive,  or  may  arrive,  before  the  time  for  the  performance 
of  the  promise  by  the  other,  the  latter  promise  is  held  to  be 
an  independent  obligation,  the  non-performance  of  which 
raises  a  cause  of  action  merely,  and  does  not  constitute  a  bar 
to  the  right  of  the  party  making  it  to  recover  for  a  breach  of 
the  promise  made  to  him.  9  Ci/c,  643 ;  Benj.  Sales,  §  738. 
And  this  rule  of  construction  prevails  as  fully  where  the 
promise  is  to  pay  money  as  where  it  is  to  do  some  other  thing. 
Front  Street,  &c.,  Railway  Co.  v.  Butler,  50  CaL  574 ;  Ameri- 
can Emigrant  Co,  v.  Adams  County,  100  U,  S.  61. 

Applying  this  rule  of  construction  to  the  contract  in  the 
present  case,  the  facts  proved  merely  showed  a  right  in  the 
defendant  to  recover  such  damages  as  it  had  sustained  from 
a  breach  by  the  belting  company  of  an  independent  provision 
of  the  contract.  But  the  defendant  could  only  have  that  right 
determined  in  the  present  suit  by  following  the  method  of 
procedure  prescribed  by  section  105  of  the  Practice  act 
(Pamph,  L,  1903,  p.  568),  which  requires  that  a  defendant 
who  wishes  to  recoup  damages  which  he  may  have  sustained  by 
reason  of  any  cause  of  action  arising  out  of  the  contract  which 
is  the  subject  of  the  action  shall  annex  to  his  plea  and  file 
therewith  a  notice  of  the  particulars  of  his  counter-claim. 
This,  as  has  already  been  stated,  the  defendant  failed  to  do. 
The  action  of  the  trial  court,  therefore,  in  taking  from  the 
jury  the  question  of  the  defendant's  right  to  recoup,  and  di- 
recting a  verdict  for  the  full  amount  of  the  plaintiff's  claim, 
was  entirely  proper. 

The  judgment  under  review  must  be  affirmed. 
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For  affirmance — Magie,  Chancellor,  The  Chief  Jus- 
tice, Garrison,  Hendrickson,  Pitney,  Swayze,  Seed, 
Trenchard,  Bogert,  Vredenbuhgh,  Vroom,  Green,  Gray, 
Dill,  J.J.     14. 

For  reversal — None. 


THE  STATE  OF  NEW  JERSEY,  DEFENDANT  IN  ERROR,  v. 
HARRY  UNWIN,  PLAINTIFF  IN  ERROR. 

Argued  June  19,  1907— Decided  November  18,  1907. 

1.  The  supplement  of  1905  {Pamph.  L.,  p.  484)  to  an  act  defining 
motor  vehicles  and  providing  for  the  registration  of  the  same,  and 
uniform  rules  regulating  the  use  and  speed  thereof,  does  not 
infringe  the  provisions  of  either  the  state  or  of  the  federal  con- 
stitution. 

2.  The  ninety.first  section  of  our  Road  act  (Gen.  8tat^  p.  2823) 
requires  that  drivers  of  vehicles  approaching  one  another  from 
opposite  directions  shall  each  keep  to  the  right  when  passing,  and 
that  when  two  vehicles  are  moving  in  the  same  direction,  and  the 
driver  of  the  one  in  the  rear  desires  to  pass  the  one  in  front  of 
him,  he  shall  pass  it  on  its  left,  the  driver  of  the  vehicle  in  front 
keeping  over  to  the  right  while  being  passed. 


On  error  to  the  Supreme  Court,  whose  opinion  is  reported 
in  44  Vroom  529. 

For  the  plaintiff  in  error,  Frank  H,  Hall  and  Charles  T. 
Terry  (of  the  New  York  bar). 

For  the  state,  Edward  D,  Duffield  and  Robert  //.  McCarier, 
attorney-general. 

The  opinion  of  the  court  was  delivered  by 
GuMMERE,  Chief  Justice.    This  writ  of  error  brings  up  a 
judgment  of  the  Supreme  Court  affirming  a  conviction  had 
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against  the  plaintiflf  in  error  in  the  First  Criminal  Court  of 
Jersey  City  for  violating  the  provisions  of  "A  supplement  to 
an  act  entitled  ^An  act  defining  motor  vehicles,  and  providing 
for  the  registration  of  the  same,  and  uniform  rules  regulating 
the  use  and  speed  thereof,' ''  passed  May  26th,  1905.  Pamph. 
L,,  p.  484. 

The  sole  ground  upon  which  the  conviction  was  attacked, 
both  in  the  Supreme  Court  and  here,  was  that  the  act  under 
which  it  was  had  contravenes  certain  provisions  of  the  federal 
and  state  constitutions,  and  is  therefore  null  and  void.  The 
specific  grounds  upon  which  plaintiflf  in  error  makes  this  con- 
tention are  set  forth  in  the  opinion  delivered  in  the  cause  by 
the  Supreme  Court,  and  the  conclusion  is  therein  expressed 
that  these  grounds  are  untenable,  and  that  the  statute  is  a 
valid  exercise  of  the  police  power  of  the  state.  We  concur  in 
the  conclusion  reached  by  the  Supreme  Court,  and  in  the 
reasons  therefor  expressed  in  its  opinion,  except  that  we  do 
not  consider  it  necessary  to  determine  whether  the  "registra- 
tion fee"  of  one  dollar  required  of  the  owner  of  a  motor  ve- 
hicle by  the  first  section  of  the  act  is  in  the  nature  of  a  license 
fee  or  simply  a  fee  exacted  from  him  as  a  reasonable  charge 
for  the  issuing  to  him  of  the  certificate  required  by  the  act 
and  the  registering  thereof,  as  in  either  case  the  exaction  is 
clearly  not  a  tax  upon  property,  but  an  exercise  of  the  police 
power. 

We  observe  in  the  opinion  of  the  Supreme  Court  a  state- 
ment of  the  ^law  of  the  road,"  which  seems  to  us  not  to  be 
entirely  accurate.  The  provision  of 'the  ninety-first  section  of 
our  Road  act  (Oen,  Stat,  p,  2823)  requires  that  drivers  of 
vehicles  approaching  one  another  from  opposite  directions 
shall  each  keep  to  the  right  when  passing,  and  that  when  two 
vehicles  are  moving  in  the  same  direction,  and  the  driver  of 
the  one  in  the  rear  desires  to  pass  the  one  in  front  of  him,  he 
shall  pass  it  on  its  left,  the  driver  of  the  vehicle  in  front  keep- 
ing over  to  the  right  while  being  passed. 

The  judgment  of  the  Supreme  Court  is  affirmed. 
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For  affirmance — Magie,  Chancellor,  The  Chief  Jus- 
tice, Garrison,  Hendrickson,  Swayze,  Trenchard,  Bo- 
GERT,  Vredenbuhgh,  Green,  Gray,  Dill,  J.J.     11. 

For  reversal — None. 


STATE  OF  NEW  JERSEY,  DEFENDANT  IN  ERROR,  v.  FRED- 
ERICK LANG,  PLAINTIFF  IN  ERROR. 

Argued  July  5,  1907— Decided  November  18,  1907. 

The  sixth  section  of  "An  act  concerning  juries"  (Revision),  approved 
March  27th,  1874,  prescribes  as  qualifications  of  grand  jurors  that 
they  shall  be  citizens  of  this  state  and  residents  of  the  county 
from  which  they  are  taken  and  shall  be  above  the  age  of  twenty- 
one  and  under  the  age  of  sixty-five  years,  and  that  if  any  person 
who  is  not  so  qualified  shall  be  summoned  as  a  grand  juror  it  shall 
be  good  cause  of  challenge  to  any  such  juror,  who  shall  be  dis- 
charged upon  such  challenge  being  verified  according  to  law  or 
on  his  own  oath  or  affirmation,  provided  that  no  exception  to  any 
such  juror  on  account  of  his  citizenship,  age  or  any  other  legal 
disability  shall  be  allowed  after  he  has  been  sworn  or  affirmed. 
Held,  that  the  object  of  these  statutory  provisions  is  to  secure  an 
effective  and  representative  body  of  citizens  to  take  part  in  the 
due  administration  of  the  law  for  the  benefit  of  all  who  are  enti- 
tled to  its  protection,  and  not  specially  or  even  primarily  for  the 
benefit  of  those  charged  with  its  violation ;  and  that  the  classifi- 
cation on  which  the  statute  rests  is  co-extensive  with  the  scope 
of  its  protection,  being  nothing  less  than  the  entire  community, 
law-abiding  as  well  as  law-breaking.  Heldj  also,  that  in  view  of 
this  scope  of  the  statute  its  provision  that  no  exception  to  a  grand 
juror  on  account  of  his  age  shall  be  allowed  after  he  has  been 
sworn  does  not  within  the  meaning  of  the  first  section  of  the  four- 
teenth amendment  to  the  federal  constitution  deny  the  equal  pro- 
tection of  the  laws  to  one  indicted  for  a  crime  committed  after 
such  grand  juror  had  been  sworn. 


On  error  to  the  Supreme  Court. 

For  the  plaintiff  in  error,  Alan  H,  Strong. 
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For  the  state,  George  Berdine,  prosecutor,  and  Aaron  V. 
Dawes, 

The  opinion  of  the  court  was  delivered  by 

Garrison,  J.  This  writ  of  error  is  directed  to  the  Supreme 
Court,  and  brings  up  with  the  judgment  of  that  court  an 
indictment  for  murder  and  a  conviction  thereunder  in  the 
Middlesex  Oyer  and  Terminer  which  was  upon  error  affirmed 
by  the  Supreme  Court.  The  grand  jury  that  found  the  in- 
dictment was  organized  on  the  3d  day  of  April,  1906,  at 
which  time  two  grand  jurors  who  were  above  tho  age  of  sixty- 
five  years  were  sworn  without  challenge.  On  the  20th  day  of 
the  same  month  the  plaintiff  shot  and  killed  his  niece,  for 
which  he  was  indicted  by  the  grand  jury  which  was  then  sit- 
ting. This  circumstance,  namely,  that  the  two  grand  jurors 
who  were  above  the  age  of  sixty-five  had  been  sworn  before 
the  offence  for  which  the  plaintiff  in  error  was  indicted  had 
been  committed,  gives  rise  to  the  main  contention  upon  which 
counsel  relies  for  the  reversal  of  the  judgment  contained  in 
this  record.  The  broad  contention  of  counsel  in  this  respect 
is  that  section  6  of  the  revised  act  concerning  juries,  which 
provides  that  a  grand  juror  who  is  above  the  age  of  sixty-five 
years  shall  be  discharged  if  challenged  before  he  is  sworn, 
denies  to  the  plaintiff  in  error  the  equal  protection  of  the 
laws,  in  violation  of  the  first  section  of  the  fourteenth  amend- 
ment of  the  constitution  of  the  United  States. 

This  contention  is  thus  concisely  stated  in  the  supplemental 
brief  of  counsel  for  the  plaintiff  in  error:  **Since  the  object 
of  the  statute  directing  the  discharge,  upon  the  objection  of 
the  defendant,  of  persons  returned  as  jurors,  but  not  pos- 
sessing the  necessary  qualifications,  was  the  benefit  or  protec- 
tion of  the  defendant,  the  right  of  objection  to  such  unquali- 
fied persons  must  be  extended  to  all  who  are  witliin  the  reason 
of  the  provision.*^ 

The  syllogistic  argument  upon  this  point  is  as  follows: 
The  right  to  challenge  any  grand  juror  upon  any  of  the  statu- 
tory grounds  contained  in  section  6  of  the  Jur}'  act  is  a  legis- 
lative measure  for  the  benefit  or  protection  of  persons  charged 
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with  crime  before  such  grand  jury.  The  plaintiflE  in  error  is 
such  a  person.  But  by  force  of  the  decision  in  State  v.  Hoff- 
man, 42  Vroom  285,  this  right  of  challenge  cannot  be  exer- 
cised after  the  grand  jury  has  been  sworn.  When  this  grand 
jury  was  sworn  the  plaintiff  in  error  had  not  yet  committed 
the  offence  for  which  he  was  indicted,  and  hence  had  no  op- 
portunity to  exercise  the  right  given  by  the  statute.  The 
benefit  of  the  statute  therefore  does  not  extend  to  all  who 
stand  in  a  similar  relation  to  its  purpose — that  is,  all  who 
equally  require  its  protection — hence  the  plaintiff  in  error 
(such  is  the  conclusion)  is  denied  the  equal  protection  of  the 
laws  guaranteed  to  him  by  the  fourteenth  amendment  of  the 
federal  constitution. 

This  conclusion,  it  will  be  observed,  rests  fundamentally 
upon  the  proposition  that  the  right  to  have  a  grand  juror  dis- 
charged upon  the  statutory  grounds  stated  in  section  6  of  the 
Jury  act  is  for  the  benefit  or  protection  of  a  particular  class 
of  persons,  whom,  to  avoid  constant  paraphrase,  we  shall  call 
putative  criminals.  This  class  includes  those  who  have  actu- 
ally committed  crime  before  the  grand  jury  was  sworn,  or 
who  at  that  period  were  charged  with  or  suspected  of  crime, 
or  who,  being  wholly  innocent  thereof,  were  ignorant  of  the 
fact  that  they  were  so  suspected,  as  well  as  those  charged  with 
having  committed  a  crime  during  the  sitting  of  the  grand 
jury — that  is,  after  the  administration  of  the  oath  to  its  mem- 
bers. Inasmuch  as  the  entire  class  thus  constituted  stands  in 
a  similar  relation  to  what  counsel  conceives  to  be  the  purpose 
of  the  statute,  and  in  equal  need  of  its  benefit  and  protection, 
his  contention  is  that  the  circumstance  that  the  crime  for 
which  a  given  person  was  indicted  was  committed  after, 
rather  than  before,  a  given  grand  juror  was  sworn  is  insig- 
nificant upon  the  question  of  the  substantial  character  of  the 
classification  apparently  adopted  by  the  legislature,  which, 
unless  it  be  substantial,  places  the  statute  under  the  ban  of 
the  fourteenth  amendment  of  the  federal  constitution. 

The  question  as  argued  by  counsel  turns  therefore  upon 
the  substantial  character  of  the  classification  of  putative 
criminals  into  those  charged  with  a  crime  committed  before 
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the  grand  jury  was  sworn  and  those  charged  with  having  com- 
mitted a  crime  during  its  sitting. 

The  Supreme  Court,  adopting,  provisionally  at  least,  the 
construction  placed  upon  this  statute  by  counsel,  reached  the 
conclusion  that  the  section  in  question  did  not  violate  the 
federal  constitution,  because  the  classification  on  which  it  was 
based  was  substantial  in  that  it  treated  alike  all  persons  who 
were  charged  with  crime  under  like  circumstances  and  condi- 
tions, and  that  the  circumstance  that  crime  was  committed  at 
a  time  when  the  right  of  challenge  could  be  exercised  rather 
than  after  it  had  expired  afforded  a  substantial  basis  for 
classification  upon  which  the  denial  of  such  right  to  persons 
who  fell  within  the  latter  class  might  constitutionally  be 
rested.    State  v.  Lang,  ante  p,  1. 

Whether,  if  we  were  to  admit  the  soundness  of  the  con- 
struction placed  upon  the  statute  by  counsel,  we  should  come 
to  the  conclusion  that  he  has  reached,  or  to  that  reached  by 
the  court  below,  is  a  matter  that  need  not  now  detain  us,  for 
the  reason  that  in  either  event  such  conclusion  would,  in  our 
judgment,  rest  upon  an  essentially  mistaken  conception  of 
the  purpose  and  scope  of  the  sixth  section  of  the  Jury  act. 
In  fine,  we  do  not  concede  that  the  object  of  that  enactment 
was  the  protection  of  criminals,  either  actual  or  putative. 
Indeed,  we  see  no  valid  reason  for  supposing  that  the  statu- 
tory grounds  of  disqualification  of  grand  jurors  set  forth  in 
the  section  under  consideration  were  instituted  by  the  legis- 
lature for  the  benefit  of  any  special  class  of  persons,  or  that 
the  scope  of  its  protection  was  anything  less  than  the  entire 
community,  the  law-abiding  as  well  as  the  law-breaking.  On 
the  contrary,  in  order  to  state  at  once  the  conclusion  to  which 
we  have  come,  we  think  that  the  purpose  of  the  statute  in 
question  was  the  furtherance  of  the  due  and  eflBcient  adminis- 
tration of  justice  for  the  protection  of  those  against  whom 
crimes  might  be  committed,  as  well  as  those  who  might  be 
charged  with  the  commission  of  such  crimes,  and  that  when 
the  legislature  declared  that  lack  of  state  citizenship  or  county 
residence,  that  non-age  or  advancing  years  should  constitute 
disabilities  in  a  grand  juror,  the  object  sought  to  be  attained 
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was  to  secure  an  efficient  and  representative  body  of  citizens 
to  take  part  in  the  due  administration  of  the  law  for  the 
benefit  of  all  who  were  entitled  to  its  protection,  and  not 
specially,  or  even  primarily,  for  the  benefit  of  those  who  were 
charged  with  its  violation.  If  this  be  the  scope  of  the  statute, 
the  question  of  the  substantial  classification  of  putative  crimi- 
nals upon  which  the  argument  of  counsel  depends  drops 
wholly  out  of  the  case,  and  the  matter  upon  which  the  court 
below  and  counsel  for  the  plaintiflp  in  error  are  at  variance 
ceases  to  be  of  any  practical  importance. 

Our  reasons  for  thinking  that  the  statute  has  this  broader 
scope  are  many  and  various.  In  the  first  place,  the  grounds 
of  the  declared  disability  of  grand  jurors  are  all  directed  at 
the  make-up  of  that  body  with  respect  to  its  working  eflBciency 
and  representative  character,  and  are  by  this  feature  as  widely 
as  possible  distinguished  from  those  common-law  grounds  of 
challenge  for  prejudice,  malice,  ill  will,  and  the  like,  which, 
being  directed  solely  against  a  given  person,  conferred  upon 
him  a  personal  right  of  challenge.  No  reason  has  been  given, 
and  none  can  be  suggested,  why  a  grand  juror  who  was  under 
twenty-one  or  over  sixty-five,  or  who  was  not  a  citizen  of  the 
state  or  a  resident  of  the  county,  should,  on  any  of  these  ac- 
counts, be  either  more  or  less  likely  to  favor  the  indictment  of 
a  given  person  against  whom  a  criminal  charge  might  be  pre- 
ferred; whereas,  upon  the  other  hand,  there  is  every  reason 
why  a  representative  body  of  men  who  are  to  form  part  of  the 
judicial  machinery  of  a  locality  should  be  composed  of  per- 
sons sufficiently  identified  with  the  state  and  county  to  be 
citizens  of  the  one  and  residents  of  the  other,  and  why  a 
public  body  of  whom  responsible  and  discriminating  duties 
are  required  should  be  of  an  age  when  judgment  is  presuma- 
bly mature  and  when  the  physical  and  intellectual  powors 
have  not  begun  to  decline.  In  this  connection  the  provision 
of  the  statute  that  a  challenge  for  any  of  the  recited  disabili- 
ties shall,  if  sustained,  lead  to  the  absolute  discharge  of  the 
grand  juror  points  strongly  in  the  same  direction,  and  serves 
further  to  distinguish  the  purpose  of  these  statutory  chal- 
lenges from  those  permitted  at  common  law,  which  resulted 
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not  in  the  absolute  discharge  of  the  challenged  juror  from  the 
public  service,  but  merely  in  preventing  him  from  sitting 
upon  the  individual  case  of  the  challenger.  Unless  the  pur- 
pose of  the  statute  was  to  purge  the  grand  jury  for  the  general 
good,  it  is  impossible  to  assign  a  single  reason  why  a  chal- 
lenge by  an  individual  threatened  with  indictment  should,  if 
sustained,  go  any  further  than  is  required  for  his  individual 
protection.  The  further  provision  of  the  statute  to  the  effect 
that  grand  jurors,  although  not  possessed  of  the  statutory 
qualifications,  may  serve  upon  that  body  unless  challenged 
before  they  are  sworn  points  also  in  the  same  direction,  and 
militates  strongly  against  the  idea  that  its  provisions  were 
deemed  essential  to  the  protection  of  a  particular  class  of  per- 
sons. The  public  character  of  the  statute,  which  we  thus  find 
clearly  indicated  by  its  terms  and  inherent  in  its  provisions, 
is  consistent  with  a  rational  and  entirely  practicable  scheme 
for  securing  the  representative  character  and  working  effi- 
ciency of  an  important  arm  of  the  public  service,  both  in  its 
directory  effect  upon  the  oflScer  who  selects  the  grand  jury 
and  by  the  supervision  reposed  in  the  public  and  the  court, 
and  as  such  is  free  from  any  element  of  incongruity  or  im- 
practicality,  while  the  opposite  view,  which  regards  the  statute 
as  designed  solely  for  the  benefit  or  protection  of  those  against 
whom  indictments  may  be  found,  is  so  inept  to  this  end  and 
leads  to  results  that  are  so  incongruous,  not  to  say  absurd,  as 
to  require  its  rejection  if  there  is  any  other  permissible  con- 
struction to  which  such  absurdities  do  not  attach.  That  these 
elements  of  ineptitude  inevitably  result  from  this  latter  con- 
struction of  the  statute  must  be  at  once  apparent  to  anyone 
who  is  at  all  familiar  with  the  actual  procedure  by  which  the 
grand  jury  is  organized.  The  sheriff  selects  the  grand  jurors, 
and  privately  notifies  each  to  be  present  on  the  first  day  of  the 
ensuing  term.  On  that  day,  immediately  after  the  opening 
of  the  court,  the  clerk  calls  the  list  of  grand  jurors  that  has 
been  privately  furnished  to  him  by  the  sheriff,  and  as  each 
grand  juror^s  name  is  called  he  comes  forward,  and  when 
twenty-three  or  less  have  thus  responded,  the  oath  is  admin- 
istered to  the  grand  jury.     This  entire  procedure,  from  the 
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calling  of  the  first  grand  juror  to  the  conclusion  of  the  oath, 
occupies  but  a  few  moments,  while  from  the  calling  of  the 
last  grand  juror  to  the  administration  of  the  oath  to  the 
foreman  a  few  seconds  only  would  probably  intervene.  To 
assume,  as  we  must  do  if  the  contentioii  we  are  considering  is 
correct,  that  a  right  of  challenge  to  be  exercised  under  these 
conditions  and  in  this  brief  space  of  time,  without  any  oppor- 
tunity being  afforded  for  ascertaining  in  advance  the  person- 
nel of  the  grand  jury  or  any  means  provided  for  determining 
the  existence  of  statutory  disqualifications,  is  a  substantial 
provision  for  the  protection  of  a  privileged  class  is  to  assume 
what  is  manifestly  not  so. 

If  such  had  been  the  legislative  purpose,  it  is  only  fair  to 
presume  that  some  sort  of  provision  for  the  practical  accom- 
plishment of  such  purpose  would  have  been  provided. 

I  am  not,  of  course,  suggesting  that  persons  who  are  appre- 
hensive of  being  indicted  may  not  be  present,  if  they  choose, 
at  the  opening  of  court  and  challenge  any  grand  juror  upon 
any  of  the  grounds  set  forth  in  this  statute,  but  I  am  insisting 
that  while  such  right  exists  it  is  not  confined  by  the  statute 
to  the  particular  class  to  which  such  persons  belong,  or  in- 
tended for  their  sole  benefit  and  protection.  The  motive  that 
actuates  the  challenge  of  a  putative  criminal  may  be  different 
from  that  of  the  ordinary  person,  but  his  right  is  no  greater. 
If  the  object  of  the  statute  be  to  obtain  a  public  body  pos- 
sessing certain  qualifications,  the  motive  that  directs  the 
attention  of  the  court  to  the  fact  that  one  or  more  of  the 
persons  summoned  for  service  upon  such  body  do  not  possess 
the  requisite  qualifications  is  quite  immaterial,  provided  the 
legislative  object  be  thereby  forwarded.  To  this  end  the  legis- 
lature may  well  lay  hold  of  the  most  diverse  motives.  In  this 
connection  it  is  most  significant  that  the  challenger  of  a 
grand  juror  may  be  amicus  curim,  and  this  has  been  the  rule  of 
the  English  courts  from  an  early  period.  In  2  Vin.Ahr.,  p.  475, 
at  "Amicus  Curice/'  it  is  said:  "Upon  an  outlawry  the  ques- 
tion was  whether  one  as  amicus  curios  might  appear  and  quash 
an  inquisition  found  upon  the  outlawry  for  matter  insuflB- 
cient  apparent.    Barons  Nicholas  and  Parker  take  it  clearly 
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upon  the  book  of  7  ^.  4  that  an  amicus  curice  might  show 
cause  to  quash  the  inquisition,  and  said  that  Bennett's  case, 
which  had  been  urged  to  the  contrary,  went  off  by  the  agree- 
ment of  the  parties/' 

Other  instances  of  the  exercise  of  this  right  by  amicus 
curice  are  given  by  Mr.  Justice  Bradley,  in  United  States  v. 
Gale,  109  U.  8.  68.  Mr.  Bishop  says :  'T)oubtles8  it  is  com- 
petent for  the  court  to  permit  an  amicus  curice  to  suggest  an 
imperfection  in  the  empaneling  of  the  grand  jury.''  1  Bish, 
Cr.  Pro,,  §  877.  In  our  own  state  the  question  came  before 
Mr.  Justice  (now  Chancellor)  Magie,  in  the  Somerset  Oyer 
and  Terminer,  in  a  case  reported  in  3  N.  J.  L.  J,  153,  sub 
nom,,  "Challenge  to  Orand  Jury,"  where  Mr.  Justice  Magie 
is  reported  to  have  said:  ^^In  the  case  of  the  present  body, 
which  was  empaneled  at  the  first  of  this  term  as  a  grand  jury, 
two  objections  are  made.  One  comes  from  the  prosecutor  of 
the  pleas,  who  represents  the  state.  In  the  exercise  of  his 
duties  representing  the  state  he  asks  the  court  to  examine 
alleged  irregularities,  because,  as  he  says,  and  with  great  pro- 
priety, the  court  ought  not  to  proceed  to  try  indictments 
found  by  the  grand  jury  in  respect  to  whose  constitution  and 
empaneling  there  is  a  legal  question.  The  other  objection 
comes  from  a  counselor  who  as  amicus  curice,  or  as  counsel 
for  accused  persons  now  in  jail  awaiting  the  action  of  this 
grand  jury,  also  interposes  objections.  An  objection  may  be 
made  by  counsel  either  as  amicus  curice  or  as  representing 
accused  persons  actually  awaiting  the  action  of  the  grand 
jury." 

Counsel  for  the  plaintiff  in  error  in  his  brief  admits  the 
existence  of  this  practice,  and  cites  several  cases  that  support 
it,  including  9  Encycl  PL  &  Pr,  723,  tit.  "Friend  of  CouH/' 
The  force  of  this  practice  is  met  in  counsel's  brief  by  the 
suggestion  that  as  such  amicus  curice  has  no  remedy  by  writ 
of  error,  the  fact  that  the  defendant  before  the  commission  of 
his  crime  might  have  acted  as  amicus  curice  does  not  give  him 
qua  defendant  the  equal  benefit  of  the  laws,  a  suggestion 
which  begs  the  question,  and  manifestly  has  no  relation  to  the 
significant  feature  of  the  practice. 
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Not  only  does  the  provision  in  question  fail  to  aflford  any 
practical  protection  to  the  class  for  whose  special  benefit  it  is 
said  to  have  been  enacted,  but  it  does  not,  even  in  theon*, 
undertake  to  afiford  any  measure  of  protection  to  the  only 
meritorious  members  of  such  class,  namely,  those  who,  being 
innocent  of  crime,  are  ignorant  of  the  fact  that  they  are  even 
suspected,  for  the  hypothesis  under  review  goes  no  further 
than  to  assume  that  the  statute  is  of  practical  benefit  to  thoK* 
who  are  either  conscious  of  guilt  or  are  under  apprehension 
of  indictment.  This,  however,  leaves  out  of  consideration  all 
persons  who,  being  absolutely  innocent,  have  no  reason  to  ap- 
prehend indictment.  Admittedly  these  persons  would  derive 
no  benefit  at  all  from  the  momentary  opportunity  to  challenge 
afforded  by  this  statute.  So  that  we  have  as  a  culminating 
absurdity  that  the  legislature  has  extended  a  special  privilege 
to  such  members  only  of  the  putative  criminal  class  as  are 
either  guilty  of  crime  or  are  conscious  of  being  likely  to  be 
indicted  therefor,  but  has  provided  none  at  all  for  those  who, 
being  innocent,  are  not  conscious  of  the  need  of  such  protec- 
tion. Indeed,  nothing  could  be  more  fantastical  than  the 
picture  of  a  concourse  of  persons  apprehensive  of  indictment 
gathered  at  the  opening  of  court  to  see  that  the  grand  jury 
was  composed  of  resident  citizens  of  the  proper  age.  The 
irony  of  such  an  imaginary  concourse  is  that  of  those  actually 
under  accusation  the  most  part  would  ba  in  jail ;  that  of  those 
conscious  of  guilt,  but  not  yet  incarcerated,  the  most  part 
would  have  fled  the  jurisdiction,  while  of  those  who  were 
conscious  neither  of  guilt  nor  of  accusation  the  most  part 
would  be  elsewhere  attending  to  their  ordinary  affairs. 

To  impute  to  the  legislature  this  train  of  impracticable  ab- 
surdities, when  its  enactment  is  capable  of  another  construc- 
tion that  is  at  once  reasonable,  practicable  and  consistent,  is 
contrary  to  the  canons  by  which  this  branch  of  the  judicial 
function  is  regulated  and  controlled. 

As  against  all  these  considerations  there  is  but  a  single 
opposing  line  of  argument,  namely,  that  from  the  circum- 
stance that  the  revision  of  1874  placed  the  right  of  challenge 
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as  to  grand  jurors  in  the  same  section  with  a  similar  right  as 
to  petit  jurors,  the  former  must  be  deemed  to  be  for  the  same 
purpose  and  to  possess  the  same  attributes  as  the  latter.  Thus 
counsel  in  his  supplemental  brief  argues:  "The  duties  of  a 
juror  often  severely  tax  the  physical  as  well  as  the  mental 
powers  and  endurance.  This  is  more  conspicuously  shown  in 
the  service  upon  a  petit  jury,  where  a  jury  not  infrequently 
is  required  to  be  kept  together  over  night  or  longer  under 
constant  strain  of  discussion,  and  even  of  heated  argument, 
in  the  efforts  of  the  members  to  convince  each  other  and  to 
reach  a  verdict.  In  a  capital  case  (often  protracted  for  many 
days)  the  jurors  are  required  to  be  kept  together  from  the 
time  they  are  empaneled  until  the  verdict  is  rendered.  Thus 
the  very  life  of  a  defendant  may  depend  upon  the  physical 
endurance  as  well  as  the  mental  vigor  of  those  members  of 
the  jury  who  are  favorable  to  him,  but  who  might  be  obliged 
to  yield  their  opinion  and  consent  to  a  verdict  against  him 
from  inability  to  hold  out  longer  through  the  infirmities  or 
impairment  of  vigor  due  to  advancing  years.^' 

It  is,  however,  familiar  law  that  in  construing  a  revision  of 
statutes  made  by  the  consolidation  of  previous  acts  of  the 
legislature  the  same  meaning  should  be  given  to  such  con- 
stituent statutes  in  their  new  setting  that  was  accorded  to 
them  when  enacted,  unless  a  different  legislative  intent  is 
plainly  apparent.  Clement  v.  Kaighn,  2  McCart,  47;  State 
V.  Anderson,  11  Vroom  224;  Smith  v.  Regan,  25  Id.  167;  In 
re  Murphy,  3  Zdb.  180;  Fries  v.  Hendrichson,  16  Vroom 
555 ;  O'Eara  v.  Biscuit  Company,  40  Id.  198,  202 ;  State  v. 
Hoffman,  supra. 

Where  such  consolidation  results  in  a  legislative  fiat  that 
differs  materially  from  the  mandate  of  the  original  statutes, 
the  purpose  of  the  legislature  to  substitute  such  later  expres- 
sion of  its  will  for  the  earlier  one  is  plainly  apparent.  Thus 
the  statute  now  under  consideration  was  held  by  this  court  in 
the  case  of  State  v.  Hoffman  to  extend  to  grand  jurors  the 
requirement  respecting  the  period  within  which  challenges 
must  be  made,  although  by  the  original  act  concerning  juries 
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such  requirement  was  limited  to  the  case  of  petit  jurors. 
When,  however,  we  pass  from  the  aflBrmative  provisions  of  a 
consolidation  or  revision  of  statutes  to  the  consideration  of 
the  purpose  and  object  of  any  constituent  enactment,  we  must 
almost  of  necessity  consider  such  statute  as  an  independent 
expression  of  the  legislative  will  in  the  light  of  its  original 
enactment,  regardless  of  its  subsequent  collocation.  There  is 
therefore  no  controlling  force  in  the  suggestion  that  because 
the  provisions  for  challenging  grand  jurors  are  now  coupled 
with  those  for  challenging  petit  jurors  the  object  sought  to  be 
attained  in  each  case  was  or  is  the  same,  while  as  a  practical 
matter  a  moment's  reflection  will  disclose  to  anyone  who  is  at 
all  acquainted  with  the  widely  variant  functions  of  these  two 
bodies  that  not  one  of  the  conditions  rehearsed  in  the  fore- 
going citation  from  the  brief  of  counsel  has  any  real  applica- 
tion to  the  case  of  the  grand  jury.  Neither  must  it  be  lightly 
assumed  that  the  word  ^^challenge,'^  as  it  is  employed  in  the 
statute  with  respect  to  the  absolute  discharge  of  a  grand 
juror,  has  the  special  meaning  in  which  it  is  used  in  the  same 
statute  with  respect  to  the  petit  juror.  Primarily  the  mean- 
ing of  ^^challenge"  is  to  call  one  out  to  answer  for  something. 
Thus,  in  dueling,  "to  call  a  man  ouf '  is  synonymous  with  "to 
challenge"  him.  Other  familiar  examples  of  the  use  of  the 
word  are  the  challenge  of  a  voter,  a  challenge  by  a  sentry,  or 
even  the  challenge  of  the  accuracy  of  a  statement.  The  mat- 
ter common  to  these  uses  of  the  word  is  that  of  formally 
directing  the  attention  of  someone  to  a  matter  that  requires 
his  action  or  decision.  In  this  sense  the  word  is  aptly  de- 
scriptive of  the  procedure  by  which  the  attention  of  the  court 
is  called  to  the  fact  that  on  account  of  old  age  or  the  like  a 
grand  juror  should  Ije  discharged  from  the  public  service. 
On  the  other  hand,  the  use  of  the  word  that  has  grown  up  in 
law  with  respect  to  the  petit  jury  is  both  technical  and  special, 
namely,  "the  demand  of  a  party  that  a  certain  person  shall 
not  sit  in  trial  upon  him  or  his  cause.'^  This  special  meaning 
may  apply  in  a  measure  to  the  case  of  a  grand  juror  who  is 
challenged  upon  common-law  grounds,  but,  as  has  already 
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been  pointed  out,  the  challenge  of  grand  jurors  upon  statutory 
grounds,  if  sustained,  results  not,  as  at  common  law,  in  his 
refraining  from  sitting  upon  the  case  of  the  challenger,  but 
in  his  absolute  discharge  from  the  public  service.  Too  much 
stress  therefore  must  not  be  laid  upon  the  mere  employment 
of  this  word  without  regard  to  whether  its  context  calls  for 
its  general  meaning  or  for  its  special  and  technical  sense. 

The  argument  of  counsel  which  we  have  thus  rehearsed  in 
no  way  militates,  in  our  judgment,  against  the  conclusion 
that  the  sixth  section  of  the  Jury  act  was  intended  for  the 
general  promotion  of  efficiency  in  an  arm  of  the  court,  and 
not  specially  for  the  benefit  or  protection  of  any  particular 
class.  The  argument  that  has  been  erected  upon  this  latter 
proposition,  and  upon  the  supposed  necessity  of  a  classifica- 
tion sufficiently  broad  to  include  the  plaintiff  in  error,  is 
therefore  without  legal  significance,  and  falls  to  the  ground. 

We  reach  thus,  although  upon  different  grounds,  the  result 
reached  by  the  Supreme  Court.  With  the  views  that  obtained 
in  that  court  we  have,  for  reasons  already  stated,  no  present 
concern,  excepting  to  say  that  no  opinion  concerning  them 
need  at  this  time  be  expressed. 

Finally,  it  should  be  noted  that  in  all  that  has  been  said  we 
have  been  dealing  with  the  statutory  disabilities  of  grand 
jurors  alone,  and  upon  grounds  that  are  applicable  to  chal- 
lenges for  such  causes  only.  Whether  the  words  of  the 
statute,  "any  other  legal  disability,"  include  the  common-law 
grounds  of  prejudice,  malice,  and  the  like,  and  if  so,  what 
would  be  the  rights  and  remedies  of  an  indicted  person  who 
had  had  no  opportunity  to  challenge  a  given  grand  juror  upon 
these  personal  grounds,  is  not  involved  in  the  facts  of  the 
present  case,  nor  in  the  line  of  reasoning  upon  which,  in  our 
judgment,  its  decision  should  be  placed. 

The  other  grounds  assigned  for  error  are  fully  discussed  in 
the  opinion  delivered  in  the  Supreme  Court  by  Chief  Justice 
Gummere,  in  whose  conclusions  upon  these  points  we  entirely 
concur. 

In  all  respects,  therefore,  the  judgment  of  the  Supreme 
Court  is  affirmed. 

Vol.  xlvi.  33 

Digitized  by  VjOOQ IC 


514    COURT  OF  ERRORS  AND  APPEALS. 

Hinners  v.  Edgewater  &  Fort  Lee  R.  R.  Co.        75  N.  J.  L. 

For  affirmance — Magie,  Chancellor,  Garrison,  Hen- 
DRiCKSON,  Pitney,  Tuenchard,  Booert,  Vredenbcroh, 
Vroom,  Green,  Gray,  Dill,  J.J.     11. 

For  reversal — None. 


EIDE  H.  HINNERS  ET  AL.,  DEFENDANTS  IN  ERROR,  v. 
EDGEWATER  AND  FORT  LEE  RAILROAD  COMPANY. 
PLAINTIFF  IN  ERROR. 

Argued  July  8,  1907— Decided  March  2,  1908. 

Upon  the  trial  of  an  appeal  from  the  award  of  commissioners  in  a 
condemnation  proceeding  the  trial  court  in  effect  charged  the  jury 
that  their  view  of  the  premises  (which  under  the  Condemnation 
act  is  required  to  be  made)  might  be  used  by  them  in  forming 
their  judgment  of  the  testimony  and  in  reaching  an  opinion  upon 
its  consideration,  and  that  their  opinion  upon  the  questions  they 
were  to  decide  should  be  based  upon  the  testimony  as  thus  under- 
stood by  them  and  applied  to  what  they  had  seen.  Held,  that 
there  was  no  error  in  this  instruction.  Query.  As  to  the  proper 
construction  of  the  provision  of  the  Condemnation  act  that 
requires  a  view  of  the  premises  by  the  trial  jury. 


On  error  to  tho  Circuit  Court  of  Bergen  county. 
For  the  plaintiff  in  error,  Collins  d'  Corhin. 
For  the  defendants  in  error,  Griggs  d'  Harding. 

The  opinion  of  the  court  was  delivered  by 

Garrison,  J.  This  writ  of  error  is  brought  by  the  rail- 
road company  to  reverse  the  judgment  rendered  in  the  Circuit 
Court  of  Bergen  count}'  upon  an  appeal  from  the  award  of 
commissioners  in  a  condemnation  proceeding.  The  trial 
errors  relied  upon  for  reversal  all  relate,  with  a  single  excep- 
tion, to  instructions  that  were  rendered  necessary  by  the  some- 
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what  unusual  form  of  the  issue  submitted  to  the  jury  upon 
the  initiative  of  the  plaintiff  in  error.  The  feature  of  the 
trial  thus  alluded  to  arose  in  this  way :  The  land  condemned 
was  a  strip  fifty-four  feet  in  width,  upon  which,  and  practi- 
cally covering  the  whole  of  which,  stood  the  saw  and  planing 
mill  of  the  defendant  in  error,  which  must  either  be  destroyed 
by  the  taking  of  the  strip,  or  else  must  be  removed  to  some 
other  part  of  the  owners^  tract  where  a  site  could  be  provided 
by  filling  in.  The  mill  was  a  going  concern  in  full  operation. 
This  being  the  situation  of  affairs,  the  counsel  for  the  con- 
demning party,  the  plaintiff  in  error  here,  made  early  in  the 
trial  the  following  announcement  : 

"Mr.  Corbin — We  propose  to  give  to  the  owners  an  allow- 
ance of  time  to  move  everything  on  it.  We  think  the  proper 
way  for  both  parties  is  to  reduce  the  damages,  and  the  proper 
way  to  do  that  is  the  moving  of  the  present  buildings  which 
are  there,  giving  the  time  to  do  it  up  to  the  1st  of  June  next. 
We  expect  to  give  them  the  value  of  the  land  and  the  moving 
of  the  buildings/' 

Thenceforward  throughout  the  trial,  as  far  as  the  railroad 
company  is  concerned,  the  case  for  the  jury  was  shaped  with 
reference  to  the  propositions  thus  interjected  into  the  trial. 
That  the  issue  thus  conceived  was  in  invitnm  the  landowners 
is  evident  from  the  following  objection  made  by  their  counsel 
just  before  the  railroad  company  (which  was  the  appellee) 
commenced  with  its  proofs : 

"Mr.  Griggs — I  object  to  any  evidence  being  introduced 
which  will  justify  the  jury  in  basing  their  award  upon  the 
compulsory  arrangement  in  this  case  through  this  court  by 
which  we  are  bound  to  receive  that  building  and  the  fixed 
machinery  on  that  property.  We  are  not  bound  to  accopt  the 
opinions  of  experts  and  others  that  we  can  move  that  building 
and  it  be  just  as  good  as  it  was  before.  We  are  entitled  to 
have  money.  They  might  say  this  piece  of  property  is  as  good 
as  it  was  before,  and  therefore  we  shall  not  pay  for  it.  We 
are  not  bound  to  accept  a  proposition  from  them  that  we  will 
put  our  property  back  somewhere  else.  We  might  not  want 
this  mill  set  back  there.     My  opinion  is,  we  are  entitled  to 
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have  compensation  for  the  buildings  which  they  take,  and  the 
machinery  in  them/^ 

It  will  be  perceived,  therefore,  that  counsel  at  the  trial  were 
not  at  one  in  regard  to  the  issue  to  be  submitted  to  the  jury, 
which  lack  of  unanimity  naturally  found  expression  in  their 
respective  requests  to  charge.  With  the  requests  made  by  the 
landowner  we  are  not  now  concerned,  since  there  is  no  cross- 
assignment  of  errors,  but  the  requests  made  by  the  railroad 
company  and  the  exceptions  to  the  matters  charged  must 
obviously  be  treated  with  reference  to  the  issue  introduced  by 
it  and  tried  out  in  its  behalf.  Specific  mention  is  made  of 
the  course  thus  pursued  at  the  trial  not  for  the  purpose  of 
judicial  animadversion  upon  it,  and  certainly  not  with  any 
idea  of  giving  it  our  implied  approval,  but  solely  in  order  that 
the  party  who  is  responsible  for  the  narrowing  of  the  issue, 
and  for  the  consequent  instructions  to  the  jury,  shall  not  take 
any  advantage  from  the  abstract  inappropriateness  of  such 
instructions  to  the  issue  that  is  normally  presented  upon  trials 
of  this  character.  Normally  the  issue  upon  the  trial  of  an 
appeal  in  condemnation  cases  is  the  value  of  the  land  taken 
and  compensation  for  injury  done  to  the  residue  of  the  tract ; 
or  it  may  be  more  generally  stated  that  the  issue  is  the  differ- 
ence in  value  of  the  tract  before  and  after  the  taking.  In  lieu 
of  this  comparatively  simple  question,  the  issue  introduced  by 
the  plaintiff  in  error  required  the  jury  to  ascertain  the  cost  of 
the  removal  of  a  mill  and  its  contents,  the  loss  of  and  injury 
to  the  business  of  a  going  concern,  the  cost  of  providing  a  site 
for  the  building  so  removed,  and  other  matters  incidental  to 
the  same  scheme.  Plaintiff  in  error,  having  insisted  upon  this 
scheme  as  one  that  reduced  its  damages,  and  having  occa- 
sioned its  submission  to  the  jury,  cannot  now  obtain  a  reversal 
of  the  judgment  rendered  on  the  trial  verdict  merely  because 
of  some  academic  or  abstract  errancy  in  such  submission  that 
was  not,  as  applied  to  the  concrete  scheme  in  question,  injuri- 
ous to  the  plaintiff  in  error.  The  review  of  the  assignments 
of  error  is  resolved,  therefore,  very  largely  into  a  considera- 
tion of  their  injurious  or  non-injurious  character  as  regards 
the  plaintiff  in  error,  and  is  for  this  reason  devoid  of  any 
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such  general  interest  as  would  warrant  an  extended  discus- 
sion. The  matters  thus  included,  although  considered  in  ex- 
tenso,  will  be  disposed  of  for  the  benefit  of  counsel  by  a  brief 
memorandum  in  the  order  in  which  the  points  are  set  down 
in  the  brief  of  counsel  for  the  plaintiff  in  error. 

We  conclude — first,  that  the  admission  of  proof  of  the 
amount  of  business  carried  on  in  the  mill  that  was  to  be 
removed  was  not  injurious  to  the  plaintiff  in  error.  It  tended 
to  show  the  present  available  use  and  value  of  the  land.  It 
also  threw  some  light  upon  the  extent  of  the  undertaking  in- 
volved in  the  proposed  removal  and  restoration  of  the  plant 
itself,  and  the  jury  was  expressly  charged  to  allow  nothing 
for  the  loss  of  the  profits  of  the  business. 

Second,  It  was  not  error  for  the  trial  court  to  charge  that 
the  landowner  had  a  right  to  recover  the  fair  cost  of  putting 
its  mill  upon  another  part  of  the  tract  if  the  jury  thought 
that  such  mode  of  restoration  would  be  cheaper  to  the  railroad 
company  than  the  scheme  of  removal  suggested  by  it.  The 
plaintiff  in  error  could  not  be  injured  by  a  plan  that  was 
cheaper  to  it  than  the  one  upon  which  it  was  insisting,  and  it 
was  solely  upon  this  hjrpothesis  that  the  instruction  in  ques- 
tion was  given. 

Third.  The  second  request  of  the  plaintiff  in  error  did  not 
correctly  state  the  legal  rule,  and  hence  it  was  not  error  to 
decline  to  charge  it. 

Fourth.  The  charge  with  respect  to  the  lawful  and  unlaw- 
ful obstruction  of  the  right  of  way  by  the  railroad  tracks, 
while  too  general  to  be  of  much  practical  help  to  the  jury, 
was  correct  as  far  as  it  went.  If  a  more  specific  instruction 
was  desired,  the  attention  of  the  trial  judge  should  have  been 
directed  to  the  matter  before  the  jury  was  finally  charged. 

Our  conclusion  is  that  no  error  injurious  to  the  plaintiff  in 
error  is  shown  upon  any  of  the  foregoing  points.  The  charge 
as  a  whole  was,  to  say  the  least,  favorable  to  the  condemning 
party. 

A  subject  of  more  general  interest  is  presented  by  the 
assignment  based  upon  the  exception  to  the  language  in  which 
the  trial  court  instructed  the  jury  touching  the  use  to  be  made 
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by  them  of  the  view  of  the  premises,  which,  in  accordance 
with  the  requirement  of  the  statute,  had  been  had.  What  the 
court  said  upon  this  point  was  as  follows : 

"You  have  listened  to  all  the  evidence  in  this  case,  but  you 
may  use  your  own  judgment  in  connection  with  the  testimony 
that  is  before  you.  The  whole  question  is  a  question  of 
opinion,  and  the  very  object  in  sending  you  to  look  at  this 
property  was  to  enable  you  to  form  your  own  opinion  as  to 
the  question  which  you  are  now  called  upon  to  decide,  giving 
due  consideration,  of  course,  to  the  evidence  which  has  been 
presented,  and  giving  it  such  weight  as  you  think  it  is  entitled 
to.  But  nevertheless,  beyond  that,  you  have  a  right  to  use 
your  own  judgment  in  connection  with  the  testimony,  and  say 
what  you  think  the  landowners  ought  to  have  for  the  value  of 
the  strip  taken  and  the  cost  of  restoring  their  plant  on  some 
other  part  of  the  property." 

On  the  part  of  the  plaintiff  in  error  it  was  insisted  that  by 
this  charge  the  jury  were  instructed  that  they  might  "bring 
in  a  verdict  in  accordance  with  their  own  opinions,  irrespect- 
ive of  the  evidence."  The  defendant  in  error,  on  the  other 
hand,  contends  that  the  jury  was  not  instructed  to  give  any 
such  probative  force  to  their  view  independently  of  or  without 
due  regard  to  the  evidence,  but  that  they  were,  on  the  C9ntrary, 
expressly  told  to  use  their  view  in  forming  their  judgment 
of  the  evidence  and  in  reaching  an  opinion  with  reference 
thereto. 

We  think  that  the  latter  is  the  fair  interpretation  to  be  put 
upon  the  language  in  question,  and  that  the  trial  judge  did 
not  fall  into  the  error  imputed  to  him  by  the  former  construc- 
tion of  his  charge.  Thus  interpreted  the  instruction  was  a 
proper  one.  The  view  of  the  premises  in  condemnation  cases 
is  made  not  under  the  thirty-first  section  of  the  Jury  act,  but 
under  the  express  direction  of  the  Condemnation  act.  Pamph. 
L.  1900,  p.  79.  Considering  the  radical  differences  that  exist 
between  the  complex  issues  submitted  to  ordinary  trial  juries 
and  the  single  question  raised  upon  the  appeal  in  condemna- 
tion cases,  it  may  well  be  doubted  whether  the  stringent  rule 
laid  dow^n  as  to  the  limited  function  of  an  ordinary  jury  of 
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view  is  at  all  applicable  to  conderanation  proceedings.^  Speak- 
ing for  myself,  I  think  that  it  is  not,  and  in  many  jurisdic- 
tions the  distinction  has  been  observed  and  acted  upon.  It  is 
not,  however,  necessary  in  the  present  case  to  lay  any  especial 
emphasis  on  this  distinction,  for  the  reason  that  the  charge 
under  review  does  not,  when  reasonably  interpreted,  give  any 
undue  weight  or  latitude  to  the  view  that,  under  the  statute, 
the  jury  is  expressly  required  to  make.  In  effect  the  jury 
were  told  that  they  might  make  use  of  their  view  of  tha  prem- 
ises in  forming  their  judgment  of  the  testimony  and  in  reach- 
ing an  opinion  upon  its  consideration,  and  that  their  opinion 
upon  the  questions  they  were  to  decide  should  be  based  upon 
the  testimony  as  thus  understood  by  them  and  applied  to 
what  they  had  seen.  This,  I  think,  is  a  correct  charge.  If 
the  jury  may  not  make  this  use  of  their  view,  it  is  impossible 
for  me  to  conceive  of  any  reason  for  the  imperative  require- 
ment of  the  statute  that  a  view  must  be  had.  The  circum- 
stance that  the  jury's  judgment  of  the  testimony  may  in  some 
instances  be  modified,  and  in  extreme  instances  perhaps  con- 
trolled, by  the  result  of  their  view,  instead  of  militating 
against  the  construction  contended  for,  is  the  strongest  reason 
for  its  adoption,  for  it  is  admitted  on  all  sides  that  one  of 
the  legitimate  uses  of  a  view  is  that  the  jury  may  understand 
the  testimony.  This  being  so,  it  may  well  follow,  as  to  some 
testimony,  that  to  understand  it  is  to  discredit  it,  while,  as  to 
other  testimony,  to  understand  it  is  to  accept  it  even  in  the 
face  of  contrndiction  or  denial.  For  instance,  if  the  testi- 
mony were  that  a  building  was  of  insignificant  size  and  in  a 
tumble-down  condition,  and  the  jury,  upon  viewing  the  build- 
ing, saw  that  it  was  of  large  dimensions  and  in  ]x^rfect  repair, 
the  testimony  that  contradicted  the  jury's  o])servation  would 
go  for  nothing,  not  because  it  had  been  overpowered  by  illicit 
evidence,  but  simply  because  it  was  understood  by  the  jury 
for  what  it  was  worth.  Instances  may  be  multiplied  in  which 
the  jur>'  might  properly  use  its  view  to  check  uj)  the  testimony 
adduced  by  the  parties,  without  any  infringement  by  the  jury 
of  the  rule  that  prohibits  the  importation  into  the  case  of 
outside,  or  even  of  inside,  information  through  some  other 
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channel  than  that  recognized  by  the  law.  The  language  of 
the  charge  in  the  present  case  is  entirely  consistent  with  this 
legitimate  use  by  the  jury  of  its  view  of  the  premises,  and  can 
only  by  the  most  strained  construction  be  held  to  do  violence 
to  it.  In  what  is  thus  said  it  must  not  be  inferred  that  the 
Condemnation  act  may  not  be  subject  to  an  even  broader  con- 
struction of  its  requirement  for  a  view  of  the  premises  by  the 
jury. 

The  case  of  De  Gray  v.  New  York  and  New  Jersey  Tele- 
phone Co.,  39  Vroom  454.  relied  upon  by  the  plaintiff  in  error, 
is  entirely  without  application.  That  case  was  not  at  all  con- 
cerned with  the  question  of  a  view.  Indeed,  neither  the  word 
nor  the  subject  is  once  mentioned  by  Mr.  Justice  Fort  in  the 
opinion  delivered  by  him  in  the  Supreme  Court.  What  that 
case  held  was  that  "the  experiences  of  the  jurors"  as  to 
whether  telephone  poles  detracted  from  the  market  value  of 
abutting  land  was  an  extrajudicial  and  improper  means  of 
arriving  at  a  verdict.  But  obviously  a  decision  upon  that 
point  can  have  no  bearing  upon  a  view  that  is  expressly  re- 
quired by  a  statutory  proceeding. 

A  discriminating  and  comprehensive  statement  of  judicial 
decision  upon  this  subject  is  contained  in  15  Cyc.  880,  $ub4ii, 
^'Eminent  Domain/'  and  a  similarly  instructive  summary  will 
be  found  under  the  same  caption  in  7  Encycl,  PI.  &  Pr.  581. 

Our  conclusion  is  that  the  points  relied  upon  by  the  plaintiff 
in  error  direct  our  attention  to  no  ground  for  the  reversal  of 
the  judgment  before  us,  which  is  therefore  aflBrmed. 

For  affirmance — Magie,  Chanceli^b,  The  Chief  Jus- 
tice, Garrison,  Swayze,  Beed,  Vredenburgh,  VRoaM, 
Green,  Gray,  Dill,  J.J.     10. 

For  reversal — None. 
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JOHN  G.  MASON,  DEFENDANT  IN  ERROR,  v.  ERIE  RAIL- 
ROAD COMPANY,  PLAINTIFF  IN  ERROR. 

Argued  June  27,  1907— Decided  November  18,  1907. 

1.  In  an  action  against  a  railroad  company  brought  by  a  passenger 
to  recover  damages  for  injuries  received  while  alighting  from  a 
train  at  one  of  the  defendant's  stations  the  jury  was  instructed, 
"It  undoubtedly  is  the  duty,  under  the  law,  of  this  defendant,  as 
well  as  all  railroads,  to  provide  a  reasonably  safe  place  for  its 
passengers  to  alight  from  its  train;  there  is  no  question  about 
that.  *  *  *  It  must  provide  a  reasonably  safe  place  for  its 
passengers  to  alight  from  its  train."  Held,  that  this  instruction 
was  erroneous  in  that  it  did  not  submit  to  the  jury  the  question 
of  the  defendant's  negligence  which  was  the  gravamen  of  the 
plaintiffs  action. 

2.  The  loss  of  the  profits  of  a  business  cannot  be  awarded  to  a 
plaintiff  as  an  element  of  damages  resulting  from  his  personal 
injury  in  a  case  in  which  there  was  no  testimony  from  which  the 
jury  could  legitimately  infer  that  the  business  of  the  plaintiff  was 
conducted  at  a  profit. 


On  error  to  the  Supreme  Court. 

The  defendant  in  error  recovered  a  verdict  for  personal 
injuries  sustained  by  him  near  the  station  known  as  *^River 
Street/'  in  the  city  of  Paterson,  at  about  six  o'clock  in  the 
evening  of  January  16th,  1906.  He  had  been  a  passenger  on 
the  train  of  the  defendant  from  Jersey  City  to  River  street. 
The  station  building  at  River  street  is  on  the  right-hand  or 
easterly  side  of  the  northbound  track.  River  street  crosses 
the  railroad  tracks  at  an  angle,  the  station  building  being 
located  to  the  north  of  the  street  and  to  the  east  of  the  tracks, 
a  short  distance  from  the  crossing.  The  station  platform 
extends  in  a  southerly  direction  as  far  as  the  crossing,  the 
platform  being  on  the  same  level  as  the  street  and  the  cross- 
ing planked,  so  that  passengers  can  alight  not  only  on  the 
station  platform  proper,  but  also  directly  on  the  street.  The 
distance  from  the  north  end  of  the  station  platform  to  the 
south  side  of  River  street  is  four  hundred  and  twenty  feet. 
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the  length  of  the  station  platform  being  about  two  hundred 
and  twenty  feet.  The  train  on  which  plaintiff  was  riding  had 
eight  passenger  cars,  and  when  it  stopped  at  River  street  sta- 
tion the  engine  was  opposite  the  north  end  of  the  platform 
and  plaintiff  was  in  the  second  car  from  the  last.  When  the 
train  was  approaching  the  station  the  brakeman  walked  for- 
ward through  the  car  and  called  out  "River  Street."  There- 
upon plaintiff  walked  to  the  rear  platform  of  the  car  in  which 
he  was  riding,  stepped  down  on  the  east  or  station  side,  and 
then  started  to  walk  across  a  little  ditch  alongside  the  track, 
and  tripped  over  something,  and  on  looking  back  saw  that 
there  was  a  pile  of  rails  lying  in  the  ditch  at  the  place  where 
he  had  fallen.  For  injuries  received  by  this  fall  the  plaintiff 
sued  for  damages  in  the  present  action.  At  the  trial  the  court 
charged  the  jury:  "It  is  undoubtedly  the  duty,  under  the 
law,  of  this  defendant,  as  well  as  all  railroads,  to  provide  a 
reasonably  safe  place  for  its  passengers  to  alight  from  its 
train.  There  is  no  question  about  that.  *  *  *  It  must 
provide  a  reasonably  safe  place  for  its  passengers  to  alight 
from  its  train."  The  trial  court  also  charged  as  follows: 
"There  has  been  a  claim  made  here  for  damages  for  loss  of 
business  profits,  but  the  evidence  is  meagre  as  to  that.  There 
has  been  evidence  as  to  what  the  receipts  of  the  partnership 
of  which  he  was  a  member  had  been,  and  of  how  much  they 
lessened  after  this  accident,  but  that  does  not  establish  the 
profit  or  the  loss.  Some  businesses  are  conducted  at  a  profit 
and  others  at  a  loss.  There  is  no  presumption  of  law  that  a 
business  is  profitable.  Common  experience  tells  us  that  it 
depends  on  circumstances.  If  you  allow  him  anything  for 
damages  by  way  of  losses  of  profits  you  ought  to  be  satisfied 
from  the  evidence  that  there  is  something  to  go  by,  but  I  con- 
f;^ss  I  cannot  see  anything  myself.  You  are  not  here  to  guess 
*  *  *  The  plaintiff  claims  there  was  a  loss  of  profits,  and 
the  burden  of  proof  is  upon  him  to  prove  what  that  loss  of 
profit  was."  When  the  court  was  asked  to  allow  an  exception 
to  this  part  of  the  charge,  the  following  colloquy  between 
counsel  took  place : 
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"Mr.  Gourley  (counsel  for  the  plaintiff) — That,  I  under- 
stand distinctly,  was  not  charged. 

"Mr.  Collins  (counsel  for  the  defendant) — The  court  did 
not  refuse  to  allow  the  jury  to  find  any  damages  for  that. 
Our  point  is  that  the  court  should  have  charged  distinctly 
that  they  must  not.^' 

After  this  colloquy  an  exception  was  allowed  by  the  court 
and  duly  sealed.  An  exception  was  also  duly  sealed  to  the 
matter  previously  charged  respecting  the  duty  of  the  defend- 
ant.   Upon  each  of  these  exceptions  error  has  been  assigned. 

For  the  plaintiff  in  error,  Collins  &  Corhin. 

For  the  defendant  in  error,  William  B.  Gourley, 

The  opinion  of  the  court  was  delivered  by 

Garrison,  J.  The  instruction  exhibited  by  the  first  of  the 
foregoing  exceptions  was  erroneous  in  that  it  incorrectly 
stated  that  the  duty  of  the  plaintiff  in  error  was  to  provide  a 
reasonably  safe  place  for  its  passengers  to  alight  from  its 
trains,  whereby  the  jury  was  permitted  to  determine  whether 
reasonable  care  had  been  exercised  by  the  plaintiff  in  error 
not  from  the  qualities  of  its  conduct  in  that  respect,  but  solely 
by  the  jury's  opinion  as  to  the  rcvsults  of  that  conduct.  The 
duty  of  the  railroad  company  was,  it  is  perhaps  needless  to 
say,  merely  to  exercise  reasonable  care  to  provide  a  safe  place 
for  its  passengers  to  alight.  Dotson  v.  Erie  Railroad  Co.,  39 
Vroom  679. 

"This  dii?tinction  is  fundamental,"  as  was  said  in  the 
opinion  of  this  court  in  Foley  v.  Brunswick  Traction  Co.,  37 
Vroom  637,  "since  it  marks  the  difference  between  a  carrier's 
liability  for  negligence  and  its  guaranty  of  safe  carriage. 
The  former  inheres  in  the  implied  duty  owed  by  the  defend- 
ant to  the  plaintiff.  The  latter  dot»s  not  so  arise,  and  was  not 
within  the  undertaking  of  the  defendant."  In  the  same 
opinion  this  further  language  is  used  touching  an  instruction 
that  is  not  distinguishable  in  principle  from  the  one  now 
before  us:     "This  instruction  was,  we  think,  erroneous.     Its 
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error  lay  in  this,  viz.,  that  it  gauged  the  liability  of  the  de- 
fendant not  by  the  quality  of  its  conduct,  but  by  the  results 
of  that  conduct,  thereby  covering  indiscriminately  injuries 
resulting  to  the  plaintiff  from  causes  preventable  by  the  exer- 
cise of  due  care  on  the  part  of  the  defendant,  and  injuries 
that  might  have  happened  notwithstanding  the  exercise  by 
the  defendant  of  the  degree  of  care  legally  imposed  upon  it 
as  a  carrier  of  passengers.  ♦  *  *  The  gravamen  of  the 
plaintiff's  action  was  the  failure  of  defendant  to  use  reason- 
able care  for  her  safety  as  a  passenger,  hence  the  correct  in- 
struction would  have  been  that  the  defendant  was  liable  for 
ihe  plaintiff's  injuries  if  it  failed  to  take  reasonable  precau- 
tions to  see  that  the  place  provided  by  it  for  her  discharge  was 
a  safe  one  for  that  purpose.  *  ♦  *  It  was  the  defendant's 
right  to  have  that  question  submitted  to  the  jury.  The  ques- 
tion that  was  submitted  to  the  jury  did  not  give  the  defendant 
its  right  in  this  respect,  for  while  the  occurrence  of  the  acci- 
dent demonstrated  the  unsafe  character  of  the  place  at  which 
the  plaintiff  was  invited  to  alight,  it  could  not  lawfully  be 
permitted  to  establish  also  the  negligence  of  the  defendant, 
which  upon  this  writ  of  error  was  the  effect  given  to  it  by  the 
verdict.'^  Upon  the  authority,  therefore,  of  the  case  cited, 
and  of  the  reasoning  on  which  it  rests,  the  charge  in  the  re- 
spect indicated  was  reversible  error. 

The  other  exception  also  exhibited  legal  error  in  the  charge. 
Upon  the  court's  own  summary  of  the  state  of  the  testimony 
as  to  the  plaintiff's  business  before  and  after  his  accident, 
namely,  that  it  failed  to  show  that  at  either  period  the  busi- 
ness had  been  conducted  at  a  profit,  the  jury  should  have  been 
instructed  to  allow  the  plaintiff  no  damages  by  way  of  the 
profits  of  such  business.  That  "profits,  to  be  included  in  the 
plaintiff's  measure  of  damages,  must  be  proved,  and  cannot  be 
estimated  by  the  jury  without  data  to  justify  their  finding," 
was  recently  held  in  the  Supreme  Court,  in  Bartow  v.  Erie 
Railroad  Co.,  44  Vroom  12,  citing  East  Jersey  Water  Co.  v. 
Bigelow,  31  Id.  201,  decided  in  this  court.  The  authorities 
cited  in  the  last-mentioned  case  fully  sustain  the  position  that 
damages  that  do  not  rest  upon  proof  cannot  be  awarded  by  a 
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jury,  if  any  authority  for  so  self-evident  a  proposition  be 
needed. 

The  attention  of  the  trial  court  at  the  close  of  the  charge 
was  specifically  called  to  the  precise  point  of  the  exception 
that  was  then  prayed  to  this  feature  of  the  charge,  but  aside 
from  this,  the  charge  itself,  being  erroneous,  was  the  proper 
subject  of  a  direct  exception  upon  which  error  could  be  as- 
signed. 

The  judgment  of  the  Circuit  Court  is  reversed. 

For  affirmance — None. 

For  reversal — Magie,  Chancellor,  The  Chief  Justice, 
Gabrison,  Hendrickson,  Pitney,  Swayze,  Eeed,  Trench- 

ARD,  BOGERT,  VrOOM,  GrEEN,  GRAY,  DiLL,  J.J.      13. 


COLON  FULTON,  PLAINTIFF  IN  ERROR,  v.  GRIEB  RUBBER 
COMPANY,  DEFENDANT  IN  ERROR. 

Argued  June  19,  1907— Decided  November  18,  1907. 

1.  The  duty  of  a  master  to  use  reasonable  care  to  discover  defects  in 
his  plant  and  appliances  may  or  may  not  in  a  given  case  involve 
the  specific  duty  of  inspection,  which  being  a  concrete  exercise 
of  reasonable  care  connotes  the  exercise  of  such  a  degree  of  fore- 
sight as  would  anticipate  all  the  ordinary  occurrences  and  their 
probable  results  that  a  reasonably  prudent  man  under  like  cir- 
cumstances would  foresee. 

2.  If  the  occurrence  by  which  a  servant  is  injured  was  beyond  the 
reasonably  probable  consequences  of  the  ordinary  occurrences 
that  reasonably  prudent  men  would  under  the  circumstances  have 
foreseen,  the  master  is  not  liable  because  of  his  omission  to  make 
an  inspection  which  extraordinary  prevision  alone  would  have 
dictated. 

3.  The  omission  of  a  master  to  inspect  the  hanging  wire  by  which  a 
current  of  one  hundred  and  ten  volts  was  fed  to  an  electric  light 
bulb  was  consistent  with  his  exercise  of  reasonable  care  for  the 
safety  of  his  servants,  although  a  servant  was  injured  by  reason 
of  the  wire  being  blown  so  constantly  by  the  wind  against  an  iron 
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pipe  four  feet  away  that  the  insulation  of  the  wire  was  worn  off 
and  the  electric  current  transmitted  to  the  pipe,  and  thence  to  a 
machine  on  which  the  plaintiflTs  hand  was  resting,  and  thence  to 
plaintiff's  body,  causing  a  tingling  sensation  or  shock  that  resulted 
in  the  plaintiff's  hands  becoming  engaged  in  the  rolls  that  formed 
part  of  the  machine. 


On  error  to  the  Supreme  Court. 

For  the  plaintiff  in  error,  Linton  Satterthwait  and  Martin 
P.  Devlin, 

For  the  defendant  in  error,  Edwin  Robert  Walker  and  Scolt 
Scammell. 

The  opinion  of  the  court  was  delivered  by 

Garrison,  J.  This  writ  of  error  brings  up  a  judgment  of 
the  Supreme  Court  entered  upon  a  verdict  for  defendant 
directed  at  the  trial.  The  plaintiff  in  error,  who  was  also  the 
plaintiff  in  the  action  below,  was  an  employe  of  the  defendant, 
and  while  feeding  rubber  into  one  of  the  defendant's  mills 
had  both  his  hands  injured  by  their  being  drawn  into  the  rolls 
that  constituted  a  part  of  the  machine.  Just  before  this  hap- 
pened the  plaintiff  was  resting  his  right  hand  against  the 
shoulder  of  the  mill,  and  was  about  to  remove  with  his  left 
hand  a  piece  of  gum  from  the  rolls,  when  he  felt  a  jar  or 
shock,  and  his  right  hand  went  in  between  the  rolls.  In  his 
endeavors  to  extricate  this  hand  he  placed  the  other  against 
the  rolls,  and  that  hand  also  was  drawn  in  and  injured.  A 
sixteen  candle-power  incandescent  electric  light  bulb,  sus- 
pended from  the  ceiling  by  an  insulated  wire,  hung  about 
four  feet  above  the  rolls  and  about  the  same  distance  from 
two  galvanized  iron  pipes  that  ran  perpendicularly  from  the 
floor  to  the  ceiling  at  one  end  of  the  mill.  The  plaintiff's  case 
is  that  the  insulation  had  at  a  certain  point  been  worn  off  the 
electric  light  wire  by  constant  friction  with  the  iron  pipes, 
against  which  it  had  been  blown  by  the  wind,  and  that  at  the 
time  of  the  accident  this  exposed  place  on  the  wire  came  in 
contact  with  the  iron  pipes  and  transmitted  the  electric  cur- 
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rent  to  them  and  thence  to  the  mill,  against  which  the  plaint- 
iff's right  hand  was  resting,  producing  thereby  the  jar  or 
shock  testified  to  by  the  plaintiff,  and  that  in  consequence  the 
plaintiff  got  his  hand  between  the  rolls  of  the  mill.  At  the 
close  of  the  trial  (which  was  the  fourth  trial  of  this  cause) 
the  learned  trial  justice  who  presided  directed  a  verdict  for 
the  defendant,  upon  the  grounds  that  had  been  raised  at  the 
last  trial  of  the  cause,  and  presumably  for  the  reasons  given 
in  the  opinion  of  the  Supreme  Court  upon  the  rule  to  show 
causa  why  the  verdict  in  that  case  should  not  be  set  aside.  In 
his  argument  for  the  reversal  of  the  judgment  based  upon 
this  judicial  ruling,  counsel  discussed  but  a  single  question, 
which  is  thus  stated  in  his  brief :  "The  writ  of  error  brings 
before  the  Court  of  Errors  and  Appeals  the  single  question  of 
the  correctness  of  the  ruling  of  the  Supreme  Court  to  the 
effect  that  as  a  matter  of  law  to  be  determined  by  the  court 
the  exercise  of  reasonable  care  did  not  require  the  defendant 
in  this  case,  between  the  date  of  its  installation  and  the  time 
of  the  plaintiff's  injury,  to  inspect  the  electric  light  wire  on 
which  an  electric  light  bulb  was  suspended  from  the  ceiling 
above  the  mill  at  which  the  plaintiff  was  working,  free  to 
move  when  swayed  by  the  breeze  or  other  cause,  and  liable,  as 
the  evidence  shows,  to  come  into  contact  with  the  steam  pipes, 
so  that  the  insulation  might  become  worn  off." 

From  the  argument  that  follows  it  is  apparent  that  the 
question  thus  selected  for  discussion  was  taken  from  a  still 
earlier  opinion  delivered  in  the  Supreme  Court  upon  the  rule 
to  show  cause  why  the  first  verdict  obtained  in  this  case 
should  not  be  set  aside.  When  the  second  rule  to  show  cause 
was  before  the  Supreme  Court  the  opinion  then  delivered 
stated  that  the  decision  pronounced  upon  the  first  rule  was 
the  law  of  the  case,  and  should  have  been  followed  upon  the 
retrial  of  the  cause.  The  opinion  (43  Vroom  35),  however, 
did  more  than  this.  It  pointed  out  that,  in  addition  to  the 
rule  as  to  the  frequency  of  inspection  laid  down  by  the  court 
in  its  first  opinion,  the  court  had  also  decided  that  there  was 
nothing  in  the  case  to  justify  the  conclusion  that  the  defend- 
ant, in  the  exercise  of  a  reasonable  prudence,  should  have 
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anticipated  the  probability  of  the  electric  wire  becoming  in- 
jured in  the  manner  testified  to.  The  later  opinion  then  went 
on  to  say :  "Reasonable  prevision,  it  was  held,  would  not  have 
foreseen  that  the  cord  would  be  blown  by  the  wind  so  as  to 
come  in  contact  with  an  object  four  feet  away,  still  less  that 
the  cord  would  so  constantly  come  into  such  contact  as  to 
wear  off  its  insulation  without  breaking  the  lamp  or  giving 
any  other  indication  by  which  so  extraordinary  a  condition 
would  be  brought  to  the  attention  of  the  master  or  its  repre- 
sentatives. *  *  ♦  The  extraordinary  occurrence  at  the 
time  the  plaintiff  received  his  injury  is  established  by  the 
second  verdict  of  the  jury  in  his  favor,  but  the  degree  of  fore- 
sight that  would  have  anticipated  such  extraordinary  occur- 
rence remains  the  same  as  upon  the  former  rule,  namely,  a 
degree  of  foresight  that  was  not  required  of  the  defendant, 
whose  duty  was  to  exercise  reasonable  prudence,  and  in  this 
sense  that  which  is  beyond  what  is  ordinary  is  beyond  what  is 
reasonable.^^  The  direction  of  a  verdict  that  appears  by  the 
bill  of  exceptions  now  before  us  was  presumably  ordered  in 
conformity  with  the  legal  rules  thus  announced,  and  should, 
in  my  judgment,  be  affirmed  upon  the  grounds  indicated  by 
the  foregoing  excerpt  from  the  opinion  of  the  Supreme  Court. 

The  facts  as  to  the  occurrence  by  which  the  plaintiff  in 
error  received  his  injuries  are  the  same  upon  this  writ  of  error 
as  the  jury  then  found  them,  but  the  rule  of  law  as  to  the  sort 
of  care  a  master  must  exercise  in  safeguarding  his  servants  is 
as  the  Supreme  Court  then  announced  it,  namely,  he  must  use 
reasonable  care  to  discover  defects  in  his  plant  and  appliances 
by  reason  of  which  otherwise  his  servants  may  be  injured. 

Upon  these  facts  two  questions  arise  as  to  the  master's  duty 
— first,  whether  it  was  his  duty  to  inspect  the  electric  light 
wire,  the  neglect  of  which  duty  occasioned  the  servant^s 
injury,  and  second,  whether,  assuming  such  duty  to  exist,  the 
master  had  properly  performed  it.  Inasmuch  as  there  had 
been  no  inspection,  the  case  would  seem  to  turn  wholly  upon 
the  first  question,  and  that  in  turn  depends  upon  whether  the 
master  ought,  in  the  exercise  of  reasonable  care,  to  have  fore- 
seen that  his  failure  to  inspect  the  electric  light  wire  might 
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lead  to  its  becoming  a  source  of  danger  to  his  servants.  The 
question  throughout  is  one  of  reasonable  care,  for  reasonable 
foresight  is  but  a  form  of  exercising  reasonable  care,  and  in- 
spection is  but  a  concrete  exercise  of  reasonable  foresight. 
Hence  the  question  is  whether  reasonable  foresight  would 
have  led  the  defendant  to  anticipate  that  his  failure  to  inspect 
the  electric  light  wire  might  result  in  exposing  his  servants  to 
the  danger  of  personal  injuries — that  is  to  say,  whether  the 
omission  to  inspect  the  electric  light  wire  was  consistent  with 
the  due  exorcise  by  the  defendant  of  such  a  degree  of  foresight 
as  would  anticipate  all  of  the  ordinary  occurrences  and  their 
reasonably  probable  results  that  a  reasonably  prudent  man 
under  the  circumstances  would  foresee.  Beyond  this  the  rule 
of  due  care  imposed  no  duty  upon  the  defendant,  and  under 
that  rule,  if  the  occurrence  by  which  the  plaintiff  was  injured 
was  beyond  the  reasonably  probable  result  of  the  ordinary 
occurrences  that  reasonably  prudent  men  would  have  foreseen, 
the  defendant  was  not  obliged  to  foresee  it,  and  is  not  liable 
for  its  failure  to  institute  an  inspection  that  extraordinary 
prevision  alone  would  have  dictated. 

We  are  brought  therefore  to  the  consideration  of  the  ques- 
tion whether  the  occurrence  by  which  the  plaintiff  was  injured 
was  in  this  sense  extraordinary.  The  current  carried  by  the 
electric  light  wire,  as  is  fully  demonstrated  in  the  testimony, 
would  of  its  own  force  or  intensity  injure  no  one.  It  would 
cause  a  tingling  sensation,  or,  as  the  plaintiff  expressed  it,  a 
jar  or  shock.  The  plaintiff  was  injured,  not  directly  by  this 
shock  or  current,  but  indirectly  by  what  he  was  thereby  led  to 
do  or  to  forget  to  do — that  is,  he  was  resting  his  hand  on  the 
mill,  and  the  shock  in  some  way  caused  him  to  get  his  hand 
between  the  rolls.  The  electric  current,  in  order  to  reach  the 
plaintiff's  hand,  had  to  be  communicated  to  the  mill,  and  in 
order  to  reach  the  mill  it  had  to  be  communicated  to  an  iron 
pipe,  and  in  order  to  reach  this  pipe  a  point  of  contact  was 
necessary  between  such  pipe  and  an  exposed  surface  upon  the 
wire  that  carried  the  current  to  the  electric  bulb,  which  would 
occur  only  in  case  the  insulation  was  worn  off,  a  process  that 
required  much  friction  and  not  a  little  time.    Inasmuch  as 
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the  lamp  bulb  hung  fully  four  feet  from  the  pipe,  this  space 
must  have  been  constantly  traversed  by  the  wire  before  the 
friction  necessary  to  wear  the  insulation  oflf  would  have  oc- 
curred. This  process  was  brought  about  by.  the  wire  being 
repeatedly  blown  in  that  direction  by  the  wind,  which  also  at 
the  time  of  the  accident  blew  the  wire  against  the  pipe  so  that 
the  exposed  surface  of  the  wire  contacted  the  metallic  surface 
of  the  pipe.  Such  are  the  facts  of  the  occurrence  with  respect 
to  the  extraordinary  character  of  which  we  are  led  to  inquire. 
I  think  it  is  not  putting  the  matter  too  strongly  to  say  that 
under  the  testimony  the  plaintiff^s  injury  in  the  foregoing 
fashion  was  the  result  not  only  of  an  extraordinary  occur- 
rence, but  was  the  culmination  of  a  series  of  extraordinary 
occurrences.  That  an  electric  light  wire  should  be  blown  by 
the  wind  in  an  almost  horizontal  direction  so  as  to  come  into 
frictional  contact  with  an  iron  pipe  some  four  feet  away  is  of 
itself  a  somewhat  extraordinary  occurrence;  that  this  should 
happen  so  constantly  as  to  wear  the  insulation  oflf  the  wire  is, 
of  course,  still  more  extraordinary,  while  the  fact  that  the 
fragile  bulb  at  the  end  of  the  wire  never  once  came  in  contact 
with  the  iron  pipe  during  all  this  period  is  very  extraordinar}-, 
while  if  it  did  come  into  such  contact,  of  which  there  is  no 
evidence,  and  did  not  break,  that  is  still  more  extraordinary. 

We  note  the  extraordinary  character  of  this  chain  of  cir- 
cumstances not  for  the  purpose  of  throwing  doubt  upon  the 
fact  of  their  occurrence,  but  for  the  purpose  of  determining 
whether  the  occurrences  themselves  were  of  such  an  ordinary 
and  reasonably  foreseeable  nature  that  the  master  should,  in 
the  exercise  of  ordinary  care,  have  foreseen  them  and  have 
guarded  against  them  by  inspection,  or  whether  they  were  of 
such  an  extraordinary  nature  that  they  were  not  included 
within  the  master's  duty,  which  was  to  exercise  reasonable 
prevision. 

The  conclusion  to  which  we  have  come,  and  which  the  Su- 
preme Court  reached  whenever  the  matter  was  before  it,  is 
that  the  occurrence  in  question  was  an  extraordinary  one,  so 
much  so  that  it  is  not  too  strong  an  expression  to  describe  it 
as  being  barely  possible.    The  master's  duty,  however,  was  to 
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foresee  and  guard  by  inspection  against  occurrences  that  were 
reasonably  probable,  and  to  say  that  an  occurrence  that  is 
barely  possible  is  one  that  is  reasonably  probable  is  to  lose  all 
sense  of  the  meaning  of  ordinary  English  words.  Without 
dwelling  upon  the  other  remarkable  features  of  the  accident 
by  which  the  plaintiff  got  his  hand  between  the  rolls  of  the 
mill,  enough  has,  I  think,  been  said  to  justify  the  conclusion 
reached  by  the  Supreme  Court  on  each  occasion,  and  which 
the  trial  justice  properly  applied  by  the  direction  of  the  ver- 
dict for  the  defendant  that  appears  upon  the  present  record. 

While  this  conclusion  disposes  of  this  writ  of  error,  and 
results  in  aflBrming  the  judgment  of  the  Supreme  Court,  it  is 
deemed  best  to  point  out  specifically  that  the  part  played  by 
the  electric  current  in  the  production  of  the  plaintiff^s  injury 
does  not,  either  upon  the  facts  or  upon  principle,  bring  the 
case  within  the  rule  respecting  the  high  degree  of  care  re- 
quired in  the  use  of  a  deadly  or  dangerous  current  of  elec- 
tricity. By  the  undisputed  testimony  the  effect  produced  on 
the  human  body  by  an  electric  light  current  of  one  hundred 
and  ten  volts  is  trifling  and  in  itself  entirely  non-injurious. 
One  witness  said :  "I  took  hold  of  the  bare  ends  of  two  one- 
hundred-and-ten-volt  wires  and  I  could  feel  a  tingling  sensa- 
tion up  that  far,'*  indicating  on  his  arm.  This  description 
does  not  differ  materially  from  the  plaintiff's  own  account  of 
his  accident.  The  plaintiff  therefore  was  not  directly  injured 
by  the  intensity  of  the  electrical  current  which  was  trans- 
mitted to  his  hand,  but  by  its  indirect  effect  upon  his  behavior 
and  presence  of  mind.  The  case  therefore  does  not  involve 
injuries  resulting  from  the  direct  physical  effect  of  a  danger- 
ous agency,  but  indirect  effects  that  are  largely  psychological, 
the  physical  element,  though  present,  being  of  itself  non-in- 
jurious. The  matter  is  thus  specifically  mentioned  to  guard 
against  the  error  of  supposing  that  by  our  present  decision  we 
are  in  any  way  subtracting  from  the  rule  with  respect  to 
agencies  that  are,  unless  properly  watched,  dangerous  per  se. 

It  should  further  be  said,  in  order  to  dispose  of  all  the 
points  raised,  that  the  testimony  produced  at  the  trial  to  the 
effect  that  here  and  there  a  manufacturer  made  an  inspection 


Digitized  by  LjOOQ IC 


532    COURT  OF  ERRORS  AND  APPEALS. 


Anderson  v.  Cortelyou.  75  N.  J.  L. 


of  his  electric  light  wires  fell  short  of  showing  any  general 
custom  in  this  respect,  and  is  entirely  consistent  with  the 
idea  that  these  few  manufacturers  were  exceptionally  careful 
of  their  property,  for  it  nowhere  appears  that  such  inspection 
was  not  for  the  purpose  of  preventing  short  circuits  that 
would  cause  trouble  by  the  burning  out  of  fuses,  or  for  the 
prevention  of  fire  by  which  the  property  of  the  owner  might 
be  injured  or  destroyed.  Nowhere  in  the  case  is  it  even  sug- 
gested that  such  inspections  were  requisite  to  the  safety  of 
employes,  or  that  they  were  in  fact  made  for  that  purpose. 
The  evidence  in  question  is  wholly  insufficient  to  overcome 
the  rule  of  law  that  we  have  discussed,  and  does  not  ma- 
terially vary  the  issues  of  law  or  fact  upon  which  the  earlier 
decisions  of  the  Supreme  Court  were  based. 

Finding  no  error  in  the  judicial  ruling  by  which  a  verdict 
for  the  defendant  was  directed,  the  judgment  of  the  Supreme 
Court  is  affirmed. 

For  affirmance — Magie,  Chancellor,  The  Chief  Jus- 
tice, Garrison,  Hendrickson,  Pitney,  Swayze,  Trench- 

ARD,   BOGERT,  VrEDENBURGH,  GrEEN,  GrAY,  DiLL,  J.J.      12. 

For  reversal — None. 


ALEXANDER  G.  ANDERSON  ET  AL..  PLAINTIFFS  IN  ERROR, 
V.  ABRAM  A.  CORTELYOU  BT  AL.,  DEFENDANTS  IN 
ERROR. 

Submitted  July  8,  1907— Decided  November  18,  1907. 

Where  a  proceeding  for  the  improvement  of  a  public  road  was  begun 
by  petition  under  the  eighth  section  of  the  Road  Improvement 
act  of  March  22d,  1895  (Gen.  Stat,  p.  2902),  before  the  passage 
of  the  Road  Improvement  act  of  April  Ist,  1903  (Pamph,  L.,  p. 
145),  the  right  to  assess  land  bordering  on  the  road  for  benefits 
not  exceeding  ten  per  cent,  of  the  cost  which  the  act  of  1895 
conferred  was  not  revoked  by  the  act  of  1903. 
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On  error  to  the  Supreme  Court,  whose  opinion  is  reported 
in  44  Vroom  427. 

For  the  plaintiffs  in  error,  John  A,  Freeh  and  Richard  V, 
Lindabury. 

For  the  defendants  in  error,  Clarh  &  Case  and  Dungan  & 
Reger. 

The  opinion  of  the  court  was  delivered  by 

Hendrickson,  J.  This  writ  is  brought  to  review  a  judg- 
ment of  the  Supreme  Court  upon  certiorari  proceedings  set- 
ting aside  an  appointment  of  commissioners  made  by  the 
Somerset  Circuit  Court  to  assess  upon  abutting  landowners 
the  peculiar  benefits  conferred  by  the  improvement  of  a  public 
road  in  said  county,  known  as  the  'TTeshanic  Road,"  by  the 
board  of  chosen  freeholders.  The  opinion  of  the  Supreme 
Court  may  be  found  in  44  Vroom  427,  wherein  the  facts 
are  so  fully  stated  as  to  obviate  any  extended  reference  thereto 
here.  The  proceedings  for  the  improvement  were  begun  on 
or  about  April  4th,  1899,  by  an  application,  in  writing,  to  the 
board  of  chosen  freeholders,  pursuant  to  section  8  of  the  State 
Aid  Road  law  (Pamph,  L.  1895,  p.  432;  Gen.  Stat.  2906,  pi 
420;  amended,  Pamph,  L.  1896,  p.  246),  and  such  proceed- 
ings were  had  thereunder  that  the  improvement  was  com- 
pleted on  or  before  June  20th,  1904,  and  paid  for,  one-third 
from  the  state  treasury  and  two-thirds  from  the  county  treas- 
ury. The  assessment  proceedings  were  brought  by  the  board 
of  freeholders  under  the  act  for  the  purpose  of  assessing  and 
collecting  the  benefits  from  the  owners  of  lands  fronting  the 
road  to  an  amount  not  exceeding  ten  per  cent,  of  the  entire 
cost  of  the  improvement.  The  principal  question  raised  under 
the  certiorari  was  whether,  in  view  of  the  passage  of  the  now 
State  Aid  Road  law  (Pamph.  L.  1903,  p.  145),  which  was 
approved  and  took  effect  April  1st,  1903,  and  which  contains 
no  provision  for  the  assessment  of  benefits,  the  proceeding  in 
question  could  be  maintained.  The  Supreme  Court  held  that 
it  could  not ;  that  the  repeal  of  the  previous  acts  was  so  com- 
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plete  as  to  relieve  the  abutting  landowners,  even  where  the 
proceeding  for  the  improvement  was  entered  into  before  the 
passage  of  the  act.  Section  18  of  the  new  act  contains  the 
repealing  clause  of  the  act  in  these  words:  "All  acts  and 
parts  of  acts  inconsistent  with  the  provisions  of  this  act  be 
and  the  same  are  hereby  repealed;  provided,  that  this  re- 
pealer shall  not  revive  any  act  heretofore  repealed,  nor  shall 
any  proceeding  for  the  improvement  of  any  public  road  en- 
tered into  before  the  passage  of  this  act  abate,  but  such  pro- 
ceeding shall  continue,  as  near  as  may  be,  as  if  the  same  had 
been  commenced  hereunder/' 

We  concur  in  the  view,  expressed  by  the  learned  justice  who 
delivered  the  opinion  of  the  Supreme  Court,  that  the  new  act 
was,  for  all  purposes  in  futuro,  a  complete  repealer  of  the  act 
of  1895,  but  we  are  unable  to  concur  in  the  view  that  the  act 
abrogates  the  right  of  the  county  to  pursue  its  remedy  under 
the  old  act  to  reimburse  itself  a  portion  of  the  cost  of  im- 
provements previously  undertaken  by  means  of  assessment  of 
benefits.  But  for  the  eighteenth  section,  just  recited,  we 
think  the  new  act  must  be  regarded  as  prospective  only,  and 
as  having  no  effect  whatever  on  proceedings  previously  begun. 

Leaving  out  of  view  for  the  present  the  proviso  in  the 
eighteenth  section,  does  the  repealing  clause  reach  the  pro- 
ceeding to  assess  benefits  in  proceedings  entered  upon  before 
the  passage  of  the  new  act  under  section  8  of  the  act  of  1895  ? 
The  repealer  is  limited  to  those  acts  and  parts  of  acts  incon- 
sistent with  the  provisions  of  the  act  of  1903.  Now,  there  is 
no  section  of  the  new  act  which  provides  for  the  raising  of 
the  county's  proportion  of  the  cost  of  improvements  previ- 
ously begun.  Section  9  of  the  act  of  1903  is  the  only  section 
of  that  act  providing  for  the  raising  of  the  county's  proportion 
of  the  road  tax,  and  that  covers  only  "work  contracted  for 
under  the  provisions  of  this  act."  The  state's  appropriation 
for  the  cost  of  roads  to  be  constructed  is  also  based  upon  "the 
cost  of  all  roads  constructed  under  the  provisions  of  this  act." 

And  since  there  are  thus  no  provisions  in  the  act  of  1903 
relating  to  the  raising  of  money  for  the  payment  of  the  cost 
of  road  improvements  entered  upon  before  the  passage  of  the 
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act,  it  follows  that  the  provisions  of  section  8  of  the  act  of 
1895,  so  far  as  they  apply  to  such  proceedings  previously 
begun,  are  not  inconsistent  with  the  new  act,  and  hence  to 
that  extent  they  are  not  repealed  or  made  abortive  by  the  ex- 
press repealer  in  the  act  of  1903. 

The  defendants  in  error  must  therefore  look  to  the  proviso 
of  section  18,  above  recited,  alone  to  support  their  contention. 

And  they  rely  largely  upon  the  clause  of  the  proviso  which 
reads  "but  such  proceeding  [that  is,  proceeding  for  the  im- 
provement of  any  public  road  entered  into  before  the  passage 
of  the  act]  shall  continue,  as  near  as  may  be,  as  if  the  same 
had  been  commenced  hereunder."  There  is  nothing  in  this, 
we  think,  inconsistent  with  the  proceedings  in  question.  They 
are  to  be  continued,  of  course,  under  the  new  act  "as  near  as 
may  be,''  but  since,  as  we  have  noticed,  there  are  no  provisions 
in  that  act  which  provide  for  the  raising  of  the  funds  to  pay 
for  roads  previously  begun,  and  there  is  none  as  to  the  raising 
of  the  ten  per  cent,  of  the  cost  of  such  roads  previously  begun 
provided  for  in  the  former  act,  in  proceedings  already  begun 
recourse  may  be  had  to  those  provisions  of  the  former  act  as 
stand  unrepealed  in  the  way  pointed  out. 

In  support  of  these  views  we  are  sustained  by  a  decision  of 
the  Supreme  Court  in  Haines  v.  Freeholders  of  Burlington, 
44  Vroom  82.  The  decision  in  this  case  was  reached  only  a 
short  time  prior  to  that  now  under  review,  and  we  are  in- 
formed in  the  brief  of  counsel  for  the  defendants  in  error 
that  the  opinion  in  the  Haines  case  had  not  been  ptiblished 
previous  to  the  hearing  of  this  case  in  the  Supreme  Court,  and 
had  escaped  their  notice.  The  Haines  case  embraces  the  same 
question  here  involved,  as  we  understand  it,  and  affirmed  the 
proceedings  for  assessment.  Upon  the  point  we  are  just  dis- 
cussing, Mr.  Justice  Dixon,  in  the  opinion,  said :  "The  pro- 
viso, by  declaring  that  such  a  proceeding  shall  not  abate, 
requires  that  it  should  not  fail  in  any  substantial  provision. 
The  further  declaration  that  it  shall  continue,  as  near  as  may 
be,  as  if  the  same  had  been  commenced  under  the  act  of  1903 
simply  means  that  if  that  act  provided  a  different  method  of 
accomplishing  the  same  result  the  new  method  should  be 
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pursued.  It  does  not  imply  that  any  public  right  should  be 
abandoned  or  any  private  obligation  released.^' 

Nor  are  we  able  to  concur  with  the  Supreme  Court  in  the 
case  sub  judice  in  the  view  that  there  is  an  implied  repealer 
of  the  act  of  1895  and  its  supplements  in  so  far  as  they  are 
consistent  with  the  act  of  1903. 

The  rule  is  that  "an  inferential  repeal  of  a  statute  is  a  pure 
question  of  intention,  and  that  every  reasonable  intendment 
will  be  made  against  such  result.  Such  destroying  effect  will 
be  deemed  to  reside  in  the  more  recent  statute  only  when  it  is 
absolutely  irreconcilable  with  the  prior  one.'^  Euckm^n  v. 
Ransom,  6  Vroom  565. 

Another  rule  of  construction  applies  here,  which  is  that  the 
courts  will  not  imply  a  more  extensive  repeal  than  is  con- 
tained in  the  express  repealer.  In  support  of  this  rule,  in  the 
case  of  Henderson's  Tobacco,  11  Wall.  652,  where  in  the 
statute  under  consideration  there  was  an  express  repealer 
quite  similar  to  the  one  under  consideration,  Mr.  Justice 
Strong,  speaking  for  the  Supreme  Court  of  the  United  States, 
said :  "This  is  an  express  limitation  of  the  extent  to  which  it 
was  intended  former  acts  should  cease  to  be  operative,  namely, 
only  so  far  as  they  are  inconsistent  with  the  new  act.  It  is 
quite  inadmissible  to  engraft  upon  this  express  declaration  of 
legislative  intent  an  implication  of  more  extensive  repeal." 
See,  also,  Loan  Association  v.  Fawick,  79  N.  W.  Rep.  847; 
Gaston  v.  Merrtam,  22  Id.  614;  Lewis  v.  Stout,  22  Wis.  234; 
Patterson  v.  Tatumj  3  Sawy.  164. 

Another  reason  why  we  think  it  was  not  within  the  legis- 
lative intent  in  the  enactment  of  the  act  of  1903  to  abrogate 
the  county's  right  to  recover  ten  per  cent,  of  benefits  from  the 
owners  of  land  along  the  road  so  improved  is  this : 

It  is  provided  in  section  1  of  the  act  of  1903  that  lx»fore 
the  approval  of  any  road  the  board  may  require,  as  a  condition 
of  such  approval,  that  the  township  or  other  municipality 
through  which  the  road  runs  shall  pay  ten  per  cent,  of  the 
cost  of  the  improvement.  It  thus  appears  that  it  was  not  the 
intent  of  the  act  to  subject  the  taxpayers  of  the  county  at 
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large  to  the  raising  of  more  than  two-thirds  of  the  cost  of 
such  improvement,  to  be  made  upon  petition. 

In  proceedings  begun  before  the  passage  of  the  act  it  is 
manifest  that  the  board  has  had  no  opportunity  to  exact  such 
a  condition  of  its  approval,  so  that  if  the  view  of  the  defend- 
ants in  error  is  to  prevail,  the  freeholders  of  Somerset,  who 
are  trustees  of  the  taxpayers,  will  be  left  without  remedy  as 
to  the  ten  per  cent.,  and  must  cast  that  additional  burden 
upon  the  taxpayers  of  the  county. 

We  do  not  think  it  at  all  clear  that  it  was  the  legislative 
intent  to  thus  vary  from  the  former  policy  under  the  Road 
Improvement  acts  and  work  out  so  inequitable  a  result. 

Our  conclusion  is  that,  for  the  reasons  stated,  the  judgment 
below  must  be  reversed  and  the  writ  of  certiorari  dismissed. 

For  a/prmance — None. 

For  reversal — Magib,  Chancellor,  The  Chief  Justice, 
Garrison,  Hendrickson,  Swayze,  Trenchard,  Bogert, 
Vredenburgh,  Vroom,  Green,  Gray,  Dill,  J.J.    12. 


ADRIAN  HITT,  PLAINTIFF  IN  ERROR,  v.  LEWIS  S. 
ALBERTS  AND  MICHAEL  WOOLEVER.  DEFENDANTS 
IN   ERROR. 

Submitted  July  8,  1907— -Decided  November  18.  1907. 

The  plaintiff  sued  to  recover  damages  for  breaking  and  entering  a 
certain  building  occupied  by  him  and  for  taking  and  carrying 
away  certain  goods  and  chattels  of  plaintiff  therein;  it  ap- 
peared at  the  trial  that  the  building  had  been  erected  by  plaintiff 
upon  a  lot  of  Mrs.  T..  nearly  opposite  her  residence  on  the  same 
street,  where  plaintiff  had  resided  with  Mrs.  T.  up  to  the  time  of 
her  death,  a  period  of  thirteen  years,  and  had  been  acting  as  her 
servant  and  general  man  of  work,  and  had  conducted  a  business 
in  said  building  in  the  making  of  useful  inventions  and  selling 
rights  for  the  same ;  there  was  also  evidence  tending  to  show  that 
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the  plaintiff  had  treated  the  goods,  which  consisted  mainly  of  pat- 
terns for  inventions,  flower-pots,  screens,  screen  doors,  window 
sash  and  glass,  as  the  property  of  Mrs.  T.,  and  that  similar  arti- 
cles were  in  the  house  of  Mrs.  T.  prior  to  her  death ;  the  defence 
was  that  the  goods  belonged  to  the  estate  of  Mrs.  T.  and  were 
removed  to  another  building  of  the  estate  to  make  room  for  a 
tenant ;  there  was  also  some  evid^ioe  tending  to  show  that  Mrs. 
T.  was  interested  in  the  business  either  as  owner  or  partner  with 
plaintiff;  the  trial  resulted  in  a  verdict  for  the  defendant;  the 
plaintiff  brought  error;  the  assignments  of  error  were  based  on 
exceptions  to  the  admission  of  evidence.  The  following  questions 
put  to  plaintiff  in  cross-examination  were  admitted  as  follows: 
"Q.  After  Mrs.  T.'s  death  you  made  a  claim  against  the  estate 
for  $32,000,  money  due  you  from  Mrs.  T.,  didn't  you?"  "Q.  Now, 
in  addition  to  that,  after  her  death,  you  claimed  to  have  and  own 
a  note  for  $10,000  from  one  K.  to  the  order  of  Mrs.  T.,  did  you 
not?"  "Q.  There  are  other  judgments  against  you  In  this  county, 
aren't  there,  that  are  unpaid?*'  HeJdt  in  review,  that  there  was 
no  error  in  the  ruling,  and  the  judgment  was  afllrmed. 


On  error  to  the  Supreme  Court. 

For  the  plaintiff  in  error,  Adrian  Hitt,  pro  $e. 

For  the  defendants  in  error,  Marshall  Van  Winkle. 

The  opinion  of  the  court  was  delivered  by 

Hendrickson,  J.  This  writ  brings  up  for  review  a  judg- 
ment of  the  Supreme  Court  entered  upon  a  verdict  returned 
at  the  Hudson  Circuit.  The  action  was  in  tort,  and  the 
declaration  alleges  that  the  defendants,  on  August  16th,  1902, 
took  and  carried  away  certain  goods  and  chattels,  the  property 
of  the  plaintiff,  from  the  building  No.  230  Palisade  avenue, 
in  Jersey  City,  in  the  possession  and  occupancy  of  plaintiff, 
to  his  great  damage,  &c.  The  defendants  pleaded  the  general 
issue.  At  the  trial  the  jury  returned  a  verdict  for  the  defend- 
ants, and  judgment  was  entered  accordingly. 

The  plaintiff  seeks  to  reverse  the  judgment  upon  alleged 
errors  in  the  admission  of  evidence  over  objection,  to  which 
rulings  exceptions  were  duly  taken  and  sealed.  The  first 
three  assignments  of  error  may  be  considered  together.    They 
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embrace  exceptions  to  the  admission  of  the  following  ques- 
tions asked  the  plaintiff  upon  cross-examination : 

1.  "After  Mrs.  Thompson's  death  you  made  a  claim  against 
the  estate  for  $32,000,  money  due  you  from  Mrs.  Thompson, 
didn't  you?'' 

2.  "Now,  in  addition  to  that,  after  her  death  you  claimed 
to  have  and  own  a  note  for  $10,000  from  Thompson  Eling- 
ford,  of  Oswego,  to  the  order  of  Mrs.  Thompson,  did  you 
not?" 

3.  "There  are  other  judgments  against  you  in  this  county, 
aren't  there,  that  are  unpaid  ?" 

These  questions  were  objected  to  on  the  ground  that  they 
were  irrelevant  and  immaterial.  A  brief  statement  of  the 
facts  involved  in  the  issue  is  necessary,  perhaps,  in  dealing 
with  the  alleged  error  in  the  admission  of  these  questions. 

The  plaintiff  had  formerly  resided  in  Rushville,  Ind.  In 
1883  he  left  there  and  came  to  New  York,  and  soon  after 
settled  in  Jersey  City  and  became  an  inmate  of  the  house  of 
Mrs.  Thompson,  occupying  her  house  opposite  the  premises 
in  question,  where  she  continued  to  reside  until  her  death 
on  July  15th,  1900.  For  thirteen  years  preceding  her  death 
plaintiff  remained  in  her  household.  His  relations  with  her, 
as  stated  by  a  niece  of  the  deceased  at  the  trial,  were  "servant 
and  man  of  all  work."  During  this  period  he  had  erected 
a  small  building  on  Mrs.  Thompson's  lot  opposite  her  resi- 
dence, which  he  used  for  a  shop,  and  in  which  he  carried 
on  his  trade  of  an  inventor,  making  patterns,  &c.  He  testi- 
fied that  some  of  his  inventions  were  patented  and  others 
not,  and  that  he  derived  considerable  income  from  the  sale 
thereof.  Whether  plaintiff  used  his  own  funds  in  the  erec- 
tion of  this  building  or  those  of  Mrs.  Thompson,  who  was 
possessed  of  some  means,  was  one  of  the  questions  at  the  trial. 
This  building  was  later  used  as  a  stable,  with  stalls  on  the 
lower  floor  and  a  loft  overhead  for  the  storing  of  hay,  &c. 
The  goods  carried  away  consisted  of  patterns  of  various  de- 
vices— ^flower-pots,  skylight  sash  and  glass,  window  sash  and 
glass,  screens  and  screen  doors,  batten  doors  and  some  cross- 
ing stone,  and  other  articles.    While  the  plaintiff  testified  that 
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these  articles  were  his,  purchased  with  his  money,  there  was 
evidence  tending  to  show  that  Mrs.  Thompson  gave  him 
money  for  the  purpose  of  buying  things;  that  she  possessed 
in  her  lifetime  flower-pots,  screens  and  screen  doors  and 
batten  doors,  and  other  articles  similar  in  character  to  the 
goods  in  question,  and  that  after  her  death,  when  the  plaintiff 
vacated  the  house,  these  articles  disappeared  therefrom.  The 
plaintiff  also  testified,  on  cross-examination,  that  in  1897  a 
judgment  was  obtained  against  him  in  Jersey  City,  and  that 
when  the  constable  came  and  levied  on  this  property  now  in 
dispute  he  put  in  a  claim  for  Mrs.  Thompson  that  she  owned 
all  these  things.  He  also  admitted  that  in  his  answer  to  a  bill 
filed  by  the  estate  against  him  in  the  Court  of  Chancery  in 
1901  he  had  stated  that  he  had  carried  on  some  business  in 
the  name  of  Mrs.  Thompson  and  himself. 

The  defence  was  that  the  defendant  Alberts  had  rented  the 
stable  of  the  administrator  of  Mrs.  Thompson  with  the  will 
annexed,  who  also  held  a  power  of  attorney  from  her  devisees 
for  the  purpose,  and  that  with  the  assistance  of  the  defendant 
Woolever,  who  was  not  personally  interested  in  the  matter,  he 
entered  the  building  without  breaking  and  removed  the  arti- 
cles in  question  from  the  stalls  of  the  stable  a  few  feet  across 
an  alley  into  the  basement  of  another  building  of  the  estate 
of  Mrs.  Thompson,  which  Alberts  had  also  rented  as  a  branch 
bakery  and  residence;  that  he  had  not  used  or  converted  any 
part  of  the  goods  so  removed ;  that  the  goods  were  in  fact  the 
property  of  the  estate  and  not  of  the  plaintiff.  The  question 
was  thus  fairly  raised  before  the  jury  whether  the  plaintiff 
was,  at  the  time  of  the  alleged  trespass,  the  owner  of  the 
goods  in  controversy,  or  did  they  belong  to  the  estate  of  Mr^. 
Thompson. 

In  this  attitude  of  the  parties  it  is  quite  apparent,  we  think, 
that  whatever  would  throw  light  upon  the  relations  of  the 
plaintiff  and  Mrs.  Thompson  at  and  before  her  decease, 
whether  as  partners  in  business  or  otherwise,  or  as  debtor  and 
creditor,  would  be  relevant  upon  the  question  of  ownership  in 
the  building  and  contents  in  controversy.  If  Mrs.  Thompson 
was  so  largely  indebted  to  plaintiff  at  her  decease,  the  ques- 
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tion  would  naturally  arise,  What  became  of  the  money  ad- 
vanced or  used  by  plaintiff  for  her  benefit?  Did  it  go  into 
the  erection  of  the  building  on  her  lot  and  into  the  business 
there  carried  on?  There  was  no  error  in  the  admission  of 
questions  1  and  2,  nor  in  the  admission  of  question  3,  because 
the  latter  inquiry  was  clearly  pertinent  as  tending  to  show 
that  the  goods  in  question  were  not  subject  to  levy  as  plaint- 
iff's goods. 

Another  question  objected  to  was  this  one :  '*Q.  About  the 
inside  of  the  house  after  Hitt  removed,  what  condition  was 
that  in?''  This  also  bore  on  the  question  as  to  whether  the 
goods  in  question,  or  some  of  them,  were  removed  from  the 
house  of  Mrs.  Thompson  and  was  properly  admitted. 

The  only  other  assignment  of  error  relates  to  the  refusal  to 
strike  out  the  answer  to  the  question,  "Whom  did  you  find 
there  when  you  got  back  ?"  The  question  was  not  objected  to 
at  the  time,  and  whether  the  court  would  afterwards  strike 
out  the  answer  was  within  the  discretion  of  the  trial  judge, 
and  is  not  subject  to  review. 

We  are  asked  by  the  plaintiff  to  review  alleged  errors  in 
the  charge  of  the  court,  but  no  assignment  of  such  error  ap- 
pearing, we  cannot  do  so.  We  may  say,  however,  that  we  have 
looked  at  the  charge  and  find  no  error  therein,  and  finding  no 
error  in  the  record,  the  result  is  that  the  judgment  below 
must  be  affirmed. 

For  afllrm<mce — Magie,  Chancellor,  The  Chief  Jus- 
tice, Garrison,  Hendrickson,  Swayze,  Pitney,  Reed, 
Trenchard,  Bogert,  Vredenburgh,  Vroom,  Green,  Gray, 
Dill,  J.J.     14. 


For  reversal — None. 


Digitized  by  LjOOQ IC 


542  COXJET  OF  ERROBS  AND  APPEALS. 


Costa  V.  Oranf ord.  75  N.  J.  L. 


ANTONIO  COSTA.  PLAINTIFF  IN  BRROR,  v.  THE  TOWN- 
SHIP OF  CRANFORD.  IN  THE  COUNTY  OF  UNION, 
DEFENDANT  IN  ERROR. 

Argued  June  19,  1907— Decided  November  18,  1907. 

A  contractor  agreed,  in  writing,  with  a  municipality  to  lay  a  sewer 
pipe  of  the  required  dimensions  along  a  certain  route  at  an  aver- 
age depth  of  sixteen  feet,  in  a  locality  which  was  supposed  to  be 
quite  free  from  rock,  upon  a  bid  of  $L50  per  lineal  foot,  the  bid 
was  to  include  compensation  for  removing  rock  from  the  sewer 
trenches  and  no  extra  compensation  was  to  be  allowed  for  tunnel- 
ing. The  agreement  provided  for  a  change  in  the  route  by  the 
engineer  of  the  municipality,  if  desired,  any  increase  in  the 
amount  of  the  work  thereby  required  to  be  paid  for  at  the  price 
established  for  such  work  under  the  contract ;  a  change  was  made 
in  the  route,  whereby  the  depth  of  the  sewer  trench  was  much 
increased  and  the  work  of  excavation  was  largely  through  rock. 
The  contractor  sued  for  extra  compensation  for  the  excavation  on 
the  altered  route.  At  the  trial  below  the  court  was  requested  to 
find  that  plaintiff  was  entitled  to  recover  for  the  additional  work, 
no  price  being  mentioned  in  the  contract  which  is  applicable  to 
the  work  done  upon  the  changed  route.  The  request  was  refused 
and  no  recovery  was  allowed  for  the  extra  work.  HM^  on 
review,  that  there  was  no  error  in  the  ruling,  and  the  judgment 
was  affirmed. 


On  error  to  the  Supreme  Court. 

For  the  plaintiff  in  error,  Riker  &  Riker, 

For  tltfe  defendant  in  error,  Berkeley  C.  Austin  and  Frank 
Bergen. 

The  opinion  of  the  court  was  delivered  by 

Hendrickson,  J.  This  writ  brings  up  for  review  a  judg- 
ment entered  upon  a  postea  obtained  at  the  Union  Circuit, 
The  suit  was  brought  by  the  plaintiff,  a  contractor,  to  recover 
for  work  and  labor  done  and  materials  furnished  in  the  con- 
struction of  a  sewer  in  the  defendant  township.  A  written 
contract  was  entered  into  by  the  parties  for  the  construction 
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of  a  sewer  along  a  certain  route,  and  according  to  plans  re- 
ferred to  therein. 

By  its  provisions  about  two  thousand  nine  hundred  feet  of 
sewer  was  to  be  laid  at  an  average  depth  of  sixteen  feet,  and 
in  a  locality  which  was  supposed  to  be  quite  free  from  rock  or 
any  other  obstruction,  the  price  fixed  being  the  sum  of  $1.50 
per  lineal  foot  for  laying  twenty-inch  vitrified  pipe.  Accord- 
ing to  another  provision  the  township  engineer  was  to  have 
the  option  of  making  any  changes  in  the  line,  grade,  plan, 
position,  dimensions  or  material  of  the  work  contemplated, 
either  before  or  after  construction  had  commenced. 

A  supplemental  agreement  was  afterwards  entered  into  be- 
tween the  parties,  wherein  the  plaintiff  agreed  that  the  town- 
ship should  have  the  right  to  change  the  route  of  any  part  of 
the  sewer  mentioned  in  the  original  agreement,  whether 
therein  authorized  or  not,  and  it  was  therein  declared  "that 
the  terms,  specifications,  conditions  and  agreements  in  the 
original  contract  should,  each  of  them,  in  all  respects  apply 
to  and  be  binding  and  operative  upon  the  party  of  the  first 
part  [who  was  the  plaintiff]  in  the  performance  of  all  work 
and  the  furnishing  of  all  materials  rendered  proper,  requisite 
or  necessary  by  any  such  change  or  changes  of  the  route,  and 
that  in  all  respects,  except  as  to  such  change  of  route,  said 
contract  shall  be  and  remain  in  full  force  and  virtue."  The 
supplemental  contract  also  provided  that  the  price  paid  for 
excavation  should  be  that  fixed  in  the  original  contract.  It 
was  provided  in  the  latter  that  the  "compensation  for  remov- 
ing rock  from  sewer  trenches  and  appurtenances  must  be 
included  in  the  'price  per  lineal  foot  of  sewer,  or  verticle  foot 
of  manholes,"  &c.,  and  that  "no  extra  compensation  will  be 
allowed  for  tunneling."  It  appears  from  the  proofs  that  by 
the  change  of  the  route  the  length  of  the  line  of  sewer  was 
much  shortened,  the  depth  of  the  trench  was  much  increased 
and  the  work  of  excavation  was  largely  through  rock,  and 
that  through  the  rock  the  work  was  done  by  tunneling. 

The  township  claimed  that,  notwithstanding  these  changed 
conditions,  all  that  the  plaintiff  was  entitled  to  recover  was 
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$1.50  per  lineal  foot  for  the  work  of  eonstnieting  the  sewer 
along  the  altered  route. 

The  plaintiff  claims  that  the  price  fixed  by  the  original 
contract  does  not  bind.  The  case  was  tried  before  the  Circuit 
judge  without  a  jury,  and  he  was  requested,  on  behalf  of  the 
plaintiff,  to  find — 

First  That  the  plaintiff  is  not  precluded  by  the  terms  of 
the  original  and  supplemental  contracts  from  recovering  for 
the  work  done  by  him  moneys  in  excess  of  compensation  at 
the  rate  of  $1.50  per  lineal  foot  for  the  sewer  laid  by  him 
along  the  altered  route. 

Second.  That  the  plaintiff  is  entitled  to  recover  the  amount 
awarded  by  the  referee  as  compensation  for  the  additional 
work  required  by  the  change  of  line  of  the  sewer  in  Centennial 
avenue.  [This  request  was  based  upon  the  fact  that  the  mat- 
ter was  originally  heard  by  a  referee,  who  awarded  the 
plaintiff  compensation  over  and  above  the  price  fixed  by  the 
contract.] 

Third.  That  the  plaintiff  is  entitled  to  recover  for  the  addi- 
tional work  required  by  the  change  of  the  line  of  the  sewer  in 
Centennial  avenue  a  reasonable  compensation  for  additional 
work,  no  price  being  mentioned  in  the  contracts  which  is  ap- 
plicable to  the  work  done  in  that  avenue. 

The  trial  judge  refused  to  find  as  requested,  and  found,  on 
the  contrary,  that  by  the  supplemental  agreement  the  price 
fixed  in  the  original  agreement  bound  the  parties  as  to  work 
done  on  the  route  as  changed.  Exception  was  duly  taken  to 
this  refusal,  and  the  court^s  ruling  is  now  before  us  for 
review. 

We  find  no  error  in  this  ruling  of  the  trial  judge.  It  seems 
to  us  that  the  supplemental  contract  quite  clearly  supports 
the  view  thus  taken  by  the  trial  judge,  where  it  states  that  the 
terms  mentioned  in  the  original  contract  shall  in  all  respects 
apply  to  and  be  binding  upon  the  party  of  the  first  part. 

Having  made  this  supplemental  contract,  the  fact  that  by 
its  execution  he  has  sustained  loss  affords  him  no  legal  ground 
for  relief  from  its  provisions. 
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The  settled  doctrine  applying  in  8uch  cases  was  tersely 
stated  by  Mr.  Justice  Whelpley,  in  School  Trustees  v.  Ben- 
nett^ 3  Dutcher  513,  519,  in  these  words: 

"He  that  agrees  to  do  an  act  should  do  it,  unless  absolutely 
impossible.  He  should  provide  against  contingencies  in  his 
contract.  Where  one  of  two  innocent  parties  must  sustain 
a  loss,  the  law  casts  it  upon  him  who  has  agreed  to  sustain  it, 
or  rather  the  law  leaves  it  where  the  agreement  of  the  parties 
has  put  it.  The  law  will  not  insert,  for  the  benefit  of  one  of 
the  parties,  by  construction,  an  exception  which  the  parties 
have  not,  either  by  design  or  neglect,  inserted  in  their  engage- 
ment." 

This  doctrine  was  approved  by  this  court  in  Water  Com- 
pany V.  Knappmann  Whiting  Co,,  35  Vroom  240,  Mr.  Justice 
Depue  (afterwards  Chief  Justice)  delivering  the  opinion. 
See,  also.  Coles  v.  Mamifacturing  Company,  10  Id,  326; 
Rosenbaum  v.  United  States  Credit  Company,  35  Id,  34. 

It  is  contended  for  the  plaintiff  that  the  alterations  in  the 
route,  if  they  are  to  be  paid  for  at  the  rate  fixed  by  the  con- 
tract, must  be  alterations  in  amount,  and  not  alterations  in 
the  character,  of  the  work  to  be  performed,  and  that  since  the 
alteration  in  this  case  changed  materially  the  character  of  the 
work,  the  plaintiff,  notwithstanding  the  contracts,  is  entitled 
to  extra  compensation  for  the  laying  of  the  sewer  upon  the 
altered  route  through  the  rock  and  shale.  In  support  of  this 
contention  the  case  of  Wood  v.  City  of  Fort  Wayne,  119  f7.  S. 
312,  was  relied  on. 

A  reading  of  this  case  shows  that  in  some  respects  it  is 
quite  similar  to  that  now  before  us.  There  the  contract  pro- 
vided that  the  plans  might  be  changed  at  any  time,  and  that 
any  extra  work  involved  in  such  change  should  be  paid  for  at 
the  contract  rate  for  work  of  the  class.  But  it  appears  that 
the  change  made  by  the  municipality  changed  the  character 
of  the  work  altogether.  The  original  bid  was  made  with 
reference  to  the  laying  of  water  pipe  across  St.  Mary's  river 
on  the  line  of  Calhoun  street,  and  the  plan  had  been  changed 
so  as  to  make  the  crossing  of  the  river  on  the  line  of  Clinton 
street,   where   the   plaintiffs,   upon   examination,   found  the 

Vol.  xlvi.  35 
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water  was  seven  feet  deep  (being  five  feet  deeper  than  at  Cal- 
houn street),  and  that  the  bed  of  the  river  was  composed  of 
quicksand,  and  the  plaintiffs  thereupon  refused  to  do  the  work 
called  for  by  the  changed  plan,  unless  they  should  be  paid  for 
the  extra  and  additional  cost  of  doing  it,  until  the  trustees 
had  promised  that  they  would  in  future  make  it  all  right 
about  such  extra  work. 

It  was  held  in  the  Fort  Wayne  case  that  the  contract  there 
under  consideration  fixed  no  special  rate  for  laying  pipe  under 
the  river,  and  it  could  not  fairly  be  said  that  there  was  any 
contract  price  for  work  of  the  class  done  in  crossing  the  river 
in  the  depth  of  water  and  with  the  quicksand  found  at  Clin- 
ton street,  and  that  situation  clearly  distinguishes  the  Fort 
Wayne  case  from  the  one  we  are  considering,  where  the 
contract  says  the  compensation  for  all  excavation  shall  be 
included  in  the  price  bid  per  lineal  foot  of  sewer ;  the  com- 
pensation for  removing  rock  from  sewer  trenches  must  be 
included  in  such  bid  per  lineal  foot  of  sewer;  no  extra  com- 
pensation will  be  allowed  for  tunneling.  We  think  the  Fort 
Wayne  case  fails  to  support  the  plaintiff's  contention,  and 
that,  for  the  reasons  stated,  the  judgment  below  must  be 
affirmed. 

For  afftrmance — Magie,  Chancellor,  The  Chief  Jus- 
tice, Garrison,  Hendrickson,  Pitney,  Swayze,  Rbkd, 
Trenchard,  Bogert,  Vredenbdrgh,  Green,  Gray,  Dill, 
J.J.     13. 


For  reversal — None. 
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WILLIAM  W.  BELL  ET  AL..  TRADING  AS  WILLIAM  W.  BELL 
&  COMPANY,  DEFENDANTS  IN  ERROR,  v.  CHARLES 
MECUM,  TRUSTEE,  &c.,  PLAINTIFF  IN  ERROR. 


CLAYTON  WISTAR  ET  AL.,  TRADING,  &c.,  AS  WISTAR  & 
WOODNUT,  DEFENDANTS  IN  ERROR,  y.  CHARLES 
MECUM,  TRUSTEE.  &c.,  PLAINTIFF  IN  ERROR. 

Argued  July  8,  1907— Decided  November  18,  1907. 

L  In  a  suit  to  enforce  a  lien  claim  for  labor  performed  and 
materials  furnished  for  the  erection  and  construction  of  any 
building  pursuant  to  the  Mechanics'  Lien  act  (Pamph,  L.  1898, 
p.  538),  when  it  appears  that  the  materials  were  furnished  for 
the  building  and  delivered  to  the  defendants  or  their  agents  in 
good  faith,  it  is  no  defence,  in  the  absence  of  fraud  on  the  part 
of  the  creditor,  that  there  may  have  been  a  failure  to  use  the 
materials  thus  furnished  in  whole  or  in  part,  or  a  diversion  of 
the  same  from  the  purpose  for  which  they  were  intended. 

2.  When  items  of  the  claim  for  materials  furnished  within  four 
months  preceding  the  filing  of  the  lien  are  relied  on  to  validate 
the  claim  for  materials  furnished  before  that  date,  it  must  api>ear 
that  the  items  within  the  limited  period  are  so  connected  with 
the  earlier  items  that  together  they  constitute  one  debt,  and  that 
question  involves  a  finding  of  fact  which  must  be  left  to  the  jury 
whenever  such  an  inference  is  permissible  under  the  testimony. 

3.  The  court  will  not  reverse  a  judgment  under  review  because  of 
an  alleged  error  involving  judicial  action  therein  unless  such 
action  was  invoked  upon  the  ground  relied  on,  which  was  dis- 
tinctly and  plainly  made  known  to  the  court  below. 


On  error  to  the  Salem  Circuit. 

For  the  plaintiff  in  error,  Wilson,  Carr  &  Stackhouse, 

For  the  defendant  in  error,  Lewis  Starr  and  Henry  Burt 
Ware. 

The  opinion  of  the  court  was  delivered  by 
Hendrickson,  J.    The  above  causes  were  tried  together  at 
the  Salem  Circuit,  and  the  writs  of  error  removing  the  judg- 
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ments  for  plaintiffs  therein  were  by  consent  argued  together 
here.  The  judgments  were  recovered  upon  lien  claims  for 
labor  performed  and  materials  furnished  one  Charles  H. 
Muckenhirm  in  the  erection  and  repairs  of  a  certain  frame 
building,  with  additions,  for  the  purpose  of  a  brass  factory, 
located  in  the  city  of  Salem.  Just  after  the  suit  began  bank- 
ruptcy proceedings  were  commenced  against  Mr.  Muckenhirm 
in  the  United  States  District  Court  for  the  district  of  New 
Jersey,  which  resulted  in  a  decree  of  involuntary  bankruptcy 
against  him,  and  in  the  appointment  of  the  present  defendant 
as  trustee,  who  was  substituted  for  the  bankrupt  as  defendant 
in  these  suits.  The  assignments  of  error  chiefly  relied  on  at 
the  argument  are  those  assigned  upon  exceptions  to  the  trial 
judge^s  refusal  to  nonsuit  and  to  direct  a  verdict  for  the  de- 
fendant. 

The  principal  question  here  raised  is  this:  Does  the  case 
show  that  any  of  the  items  for  which  the  claims  were  filed 
were  for  materials  lawfully  chargeable  upon  the  building  and 
curtilage  of  the  defendant  furnished  within  four  months 
before  the  filing  of  the  lien  claims,  or  was  there  sufficient  evi- 
dence upon  that  point  to  go  to  the  jury  ?  And  that  question 
turns  to  some  extent  upon  another  fact,  and  that  is  the  date 
when  the  building  was  completed,  for  if  it  was  completed 
more  than  four  months  before  the  filing  of  the  lien  claims,  it 
is  argued  that  any  labor  or  materials  supplied  after  its  com- 
pletion were  supplied  for  another  and  different  purpose  than 
in  the  erection  or  repairs  of  the  building,  and  could  not  be 
chargeable  lawfully  as  part  of  the  lien  claim. 

These  claims  were  filed  and  docketed  on  April  24th,  1906. 
The  bill  of  particulars  in  either  case  shows  items  running 
along  during  the  four  months  preceding  the  filing  and  up  to 
a  date  in  the  month  of  April  in  that  year.  There  was  con- 
siderable testimony  tending  to  show  that  the  building  was  not 
completed,  even  at  the  time  of  the  trial;  that  the  windows 
have  never  been  cased  around  in  the  whole  building,  except 
the  office;  that  the  door  of  the  water-closet  was  not  hung; 
that  the  ventilators  were  just  lined  up,  but  not  finished  at  all, 
and  that  the  roof  had  not  been  tacked  down  properly;   that 
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the  items  of  the  accounts  from  November,  1905,  to  April, 
1906,  embracing  charges  for  boards,  sash,  glass,  putty,  plan- 
ing and  sawing,  &c.,  were  for  supplies  furnished  to  complete 
the  building  on  the  order  of  Muckenhirm,  and  it  seems  en- 
tirely clear,  we  think,  that  there  was  evidence  to  go  to  the 
jury  upon  the  questions  of  fact  thus  raised. 

But  it  is  contended  for  the  defendant  that  even  if  the  court 
should  conclude  that  there  was  a  question  for  the  jury  as  to 
whether  or  not  the  building  was  completed  within  the  four 
months'  period,  the  court  should  have  rejected  the  whole 
claims  because  there  were  items  of  supplies  inseparably 
blended  in  the  account  that  went,  not  into  the  building,  but 
into  the  operation  of  the  plant  and  into  the  construction  of 
movable  chattels  and  into  the  erection  of  a  lateral  addition. 
But  this  point  also  embraces  a  question  of  fact — ^whether  the 
items  in  question  were  in  whole  or  in  part  for  supplies  fur- 
nished in  good  faith  for  the  erection  of  the  building,  and 
whether,  after  the  supplies  were  furnished,  they  were  left 
unused  upon  the  stoppage  of  the  work  or  were  used  for  the 
other  purposes 'suggested.  There  was  evidence  tending  to 
support  the  plaintiff's  charges  as  for  supplies  delivered  in 
good  faith  for  use  in  the  erection  of  the  building,  and  when 
that  is  established  it  is  no  defence  that,  in  the  absence  of 
fraud  on  the  part  of  the  creditor,  there  may  have  been  a  fail- 
ure to  use  materials  thus  furnished  or  a  diversion  of  the  same 
from  the  purpose  for  which  they  were  intended.  Morris 
County  Bank  v.  Rockaway  Marmfacturmg  Co,,  1  McCart. 
189;  Campbell  v.  Taylor  Marmfacturing  Co.,  19  Dick.  Ch, 
Rep,  344.  The  question  of  fact  was  for  the  jury,  and  there 
being  no  proof  of  fraud,  there  was  no  error  in  refusing  the 
motions  on  this  ground. 

Another  contention  is  that  the  motions  should  have  been 
granted  because  the  materials  and  labor  furnished  did  not 
constitute  one  continuous  transaction,  but  are  founded  on 
different,  separate  and  unrelated  orders.  But  whether  the 
items  within  the  limited  period  are  so  connected  with  the 
earlier  items  that  together  they  constitute  one  debt  is  a  ques- 
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tion  of  fact  that  should  be  left  to  a  jury,  whenever  such  an 
inference  is  permissible  under  the  testimony.  Downingtown 
Manufacturing  Co,  v.  Franklin  Paper  Mills,  34  Vroom  32. 
The  evidence  was  such  in  the  present  case  as  to  make  this 
question  of  fact  also  for  the  jury. 

Another  point  raised  for  the  motions  was  that  the  proofs 
show  the  claims  contain  inseparably-blended  items  for  con- 
struction and  erection,  and  items  for  alterations,  additions 
and  repairs.  This  ground,  as  stated,  was  too  broad  and  in- 
definite. The  liens  were  filed  for  charges  incurred  in  the 
erection  and  repairs  of  the  building,  treating  the  several  struc- 
tures as  one  building,  and  not  for  alterations  in  or  additions 
to  a  building,  and  since  the  precise  purpose  to  which  it  is 
alleged  the  extraneous  items  were  delivered  or  diverted, 
whether  for  repairs,  alterations  or  additions,  was  not  stated, 
the  trial  judge  was  justified  in  disregarding  this  ground  for 
the  motions.  Van  Alstyne  v.  Franklin  Council,  Sc,,  40  Vroom 
672.  Besides,  the  case  shows  that  there  was  conflicting  evi- 
dence as  to  the  facts  here  stated  which  were  for  the  jury. 

A  further  ground  urged  for  reversal  is  the  alleged  error  of 
the  trial  judge  in  that  portion  of  the  charge  which  reads  as 
follows:  "If  you  find  that  certain  items  within  the  four 
months  prior  to  April  24th,  1906,  were  furnished,  not  for 
construction,  but  to  operate  the  plant,  such  items  must  be  by 
you  deducted  from  the  account.^*  It  is  argued  that  this  was 
erroneous  because  there  was  no  evidence  upon  which  the  jury 
could  separate  the  charges  for  operation  from  those  for  con- 
struction. If  that  be  so,  it  would  seem  that  the  charge,  if 
erroneous,  must  have  been  harmless  to  defendant.  But  we 
think  there  was  evidence  on  the  subject,  but  it  was  conflicting, 
and  the  jury  seem  to  have  resolved  the  conflict  in  favor  of  the 
plaintiffs. 

There  were  other  exceptions  to  the  charge  and  to  the  refusal 
to  charge  made  by  defendant,  but  as  they  were  not  discussed 
or  alluded  to  in  the  argument,  we  are  at  liberty  to  disregard 
thorn.  Finding  no  error  in  the  trial  or  in  the  record,  the 
result  is  that  the  judgment  below  must  be  affirmed,  with  costs. 
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For  affirmance — Magie,  Chancellor,  The  Chief  Jus- 
tice, Garrison,  Hendrickson,  Pitney,  Swayze,  Reed, 
Vredbnburgh,  Vroom,  Green,  Gray,  Dill,  J.J.     12. 

For  reversal — None. 


J,  C.  VREELAND  BUILDING  COMPANY,  CLAIMANT,  DE- 
FENDANT IN  ERROR.  V.  KNICKERBOCKER  SUGAR 
REFINING  COMPANY,  BUILDER,  EMPIRE  SUGAR 
REFINING  COMPANY,  OWNER,  AND  LINCOLN  TRUST 
COMPANY.   MORTGAGEE,   PLAINTIFFS  IN  ERROR. 

Submitted  July  8,  1907— Decided  November  18,  1907. 

1.  The  Mechanics'  Lien  law  {Pamph.  L.  1898,  p.  543,  §  16)  requires 
that  the  claimant  shall  specify  in  his  claim  "the  name  of  the 
owner  or  owners  of  the  land  or  of  the  estate  therein  on  which  the 
lien  is  claimed"  The  claimant  cannot,  without  amendment,  bind 
any  estate  or  interest  other  than  that  of  the  person  named  in 
the  claim  as  owner,  but  there  is  nothing  in  the  letter  or  spirit  of 
the  act  that  renders  an  error  made  in  stating  the  name  of  the 
owner  fatal  to  a  subsequent  attempt,  either  by  way  of  amend- 
ment or  by  the  filing  of  a  separate  claim,  to  reach  estates  or 
interests  in  the  land  owned  by  parties  other  than  him  who  is 
named  as  owner  in  the  claim  first  filed. 

2.  The  party  sued  as  owner  in  a  mechanics*  lien  claim  suit  cannot 
discharge  his  interest  in  the  land  from  the  lien  by  showing  that 
the  claimant  has  formerly  attempted  to  subject  the  interest  of 
another  party  in  the  land  to  a  lien  for  the  same  debt. 

3.  Under  the  Mechanics'  Lien  law  {Pamph.  L.  1898,  p.  548,  §  24) 
the  plea  allowed  to  the  owner  or  mortgagee,  "that  said  building 
or  land  are  not  liable  to  said  debt,"  simply  imposes  upon  the 
claimant  the  burden  of  establishing  that  as  against  the  interest 
of  the  party  thus  pleading  the  provisions  of  the  act  requisite  to 
constitute  the  lien  have  been  complied  with. 


On  error  to  the  Bergen  county  Circuit  Court. 
For  the  plaintiffs  in  error,  Thomas  B.  Harned. 
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For  the  defendants  in  error,  James  P.  Northrop. 

The  opinion  of  the  court  was  delivered  by 

Pitney,  J.  This  action  was  brought  under  the  Mechanics' 
Lien  law  (Pamph,  L.  1898,  p,  538)  against  the  Knickerbocker 
Sugar  Refining  Company,  as  builder ;  the  Empire  Sugar  Re- 
fining Company,  as  owner,  and  the  Lincoln  Trust  Company, 
as  mortgagee.  The  owner  and  mortgagee  alone  defended, 
filing  three  pleas,  such  as  are  permitted  by  section  24  of  the 
act  (Pamph.  L.  1898,  p.  548),  to  wit — first,  that  the  Knicker- 
bocker company,  the  builder,  did  not  undertake  or  promise, 
&c. ;  second,  that  the  building  and  lands  were  not  liable  to 
the  supposed  debt,  and  third,  the  mortgagee  pleaded  that  the 
lien  claim  of  the  plaintiff  was  subject  to  the  lien  of  the  mort- 
gage. 

Upon  the  trial  the  defence  was  rested  entirely  upon  the 
ground  that  a  former  mechanics'  lien  had  been  filed  by  the 
claimant  against  the  same  property  for  the  same  debt,  but 
specifying  the  Knickerbocker  Sugar  Refining  Company,  and 
not  the  Empire  Sugar  Refining  Company,  as  owner  of  the 
land,  it  being  insisted  that  thereby  the  claimant  had  ex- 
hausted its  remedy  as  against  the  land. 

From  the  state  of  the  case  it  appears  that  the  debt  upon 
which  the  claim  is  founded  was  contracted  by  the  Knicker- 
bocker company  for  the  construction  of  two  buildings  upon 
the  land  in  question,  the  Knickerbocker  company  then  being 
the  owner  of  the  lands.  The  building  contract  was  made  in 
the  year  1903,  and  its  performance  was  completed  August 
14th,  1904.  The  Knickerbocker  Sugar  Refining  Company,  by 
deed  dated  May  25th,  and  recorded  on  August  20th,  of  that 
year,  conveyed  the  property  to  the  Elnickerbocker  Contracting 
Company,  and  this  company,  by  deed  dated  May  27th,  and 
recorded  on  August  20th,  of  the  same  year,  conveyed  the  prop- 
erty to  the  Empire  Sugar  Refining  Company.  The  latter 
company  gave  a  mortgage  to  the  Lincoln  Trust  Company, 
which  instrument  likewise  was  recorded  on  August  20th. 

On  November  11th,  1904,  the  claimant  filed  a  mechanics' 
lien  claim  in  due  form  for  the  debt  thus  contracted,  and 
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therein  stated  that  "the  name  of  the  owner  of  the  said  land 
and  of  the  property  therein  on  which  the  said  lien  is  claimed 
is  the  Knickerbocker  Sugar  Refining  Company,  a  corporation, 
which  has  an  estate  in  fee-simple  therein." 

On  December  8th,  1904,  the  claimant,  on  notice  to  the 
Knickerbocker  Sugar  Eefining  Company,  the  Empire  Sugar 
Refining  Company  and  the  Lincoln  Trust  Company,  applied 
to  a  justice  of  the  Supreme  Court,  under  section  19  of  the  act 
(Pamph.  L,  1898,  p,  545),  for  an  order  amending  the  lien 
claim  with  respect  to  the  description  of  the  lot  or  curtilage 
upon  which  the  lien  was  claimed,  and  also  with  respect  to  the 
name  of  the  owner,  so  that  the  claim  should  state  that  the 
Empire  company  was  owner  of  the  land  instead  of  the  Knick- 
erbocker company.  This  motion  was  denied.  Upon  the  fol- 
lowing day  the  claimant  filed  its  lien  claim  upon  which  the 
present  action  is  based.  The  date  of  filing  it  was  within  four 
months  after  the  date  of  the  last  work  done  and  materials  fur- 
nished.   Pamph,  L,  1898,  p.  544,  §  18. 

This  lien  claim  states  that  the  Knickerbocker  Sugar  Re- 
fining Company  is  the  party  who  contracted  the  debt,  and  sets 
forth  that  "the  name  of  the  owner  of  the  said  land  and  of  the 
property  therein  on  which  the  said  lien  is  claimed  is  the 
Empire  Sugar  Refining  Company,  a  corporation,  which  has 
an  estate  in  fee-simple  therein."  It  appearing  that  all  other 
statutory  requirements  had  been  complied  with,  the  debt  being 
admitted,  and  there  being  nothing  to  show  that  the  lien  of  the 
mortgage  of  the  Lincoln  Trust  Company  was  paramount  to 
that  of  the  claimant,  the  trial  judge  ordered  a  general  judg- 
ment against  the  builder,  a  special  judgment  against  the 
Empire  Sugar  Refining  Company,  as  owner,  and  establishing 
the  priority  of  the  claimant's  lien  over  the  lien  of  the  mort- 
gage. 

Reversal  of  this  judgment  is  prayed  by  the  owner  and  mort- 
gagee on  the  ground  that  the  claimant,  by  filing  the  first  lien 
claim,  exhausted  its  remedy  against  the  land  under  the  Me- 
chanics' Lien  law,  and  that  the  failure  of  the  claimant  to 
issue  a  summons  upon  the  first  claim  within  four  months 
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from  the  date  of  the  last  work  done  or  materials  furnished 
discharged  the  land  and  buildings  from  the  lien. 

The  pith  of  the  argument  is  presented  in  the  form  of  the 
following  dilemma :  "The  first  lien  claim  filed  was  either  a 
nullity  because  of  fatal  defects,  or  it  was  such  a  claim  as 
could  be  perfected  by  amendment.  If  it  was  fatally  defective 
under  the  terms  of  the  act,  the  right  to  lien  was  destroyed, 
and  if  not  fatally  defective,  then  the  failure  to  issue  a  sum- 
mons within  the  period  of  four  months,  and  endorse  the  same 
upon  the  lien  claim,  operated  under  the  terms  of  the  act  to 
discharge  the  lien." 

We  do  not  find  it  necessary  to  consider  the  question  whether 
the  statement  of  the  name  of  the  Knickerbocker  Sugar  Re- 
fining Company,  as  owner,  in  the  first  lien  claim  was  such  a 
defect  as  rendered  it  a  nullity  for  all  purposes,  or  whether,  on 
the  contrary,  the  justice  of  the  Supreme  Court  to  whom  appli- 
cation for  amendment  was  made  ought  to  have  treated  the 
claim  as  amendable  by  the  substitution  of  the  name  of  the 
Empire  Sugar  Refining  Company  in  the  place  of  the  Knicker- 
bocker Sugar  Refining  Company,  as  owner.  That  amendment 
having  been  refused,  and  the  order  amending  it  not  having 
\yeen  reviewed,  it  seems  to  be  res  adjudicata,  for  the  purposes 
of  this  case,  that  the  first  lien  claim  was  not  amendable  in  the 
rospect  indicated. 

But  whether  so  or  not,  the  first  lien  claim,  remaining,  as  it 
does,  unamended,  is  certainly  a  nullity,  so  far  as  any  effect 
upon  the  estate  or  interest  of  the  present  owner  and  mort- 
gagee in  the  lands  is  concerned.  The  Mechanics'  Lien  law 
enforces  the  lien  only  as  against  the  interests  of  owners  named 
in  the  claim  and  those  claiming  under  them  by  subsequent 
conveyance  or  the  like. 

And  because  the  present  owner  and  mortgagee  are  not  at  all 
bound  by  the  first  lien  claim,  they  can,  for  that  very  reason, 
derive  no  benefit  therefrom.  As  to  them  it  is  res  inter  alios 
acta,  being  simply  a  futile  attempt  to  enforce  a  lien  against 
an  interest  in  the  land  that  had  already  been  extinguished. 

There  is  nothing  occult  or  mysterious  about  an  action  upon 
a  mechanics'  lien  claim.     So  far  as  the  builder  or  party  con- 
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tracting  the  debt  is  concerned,  it  is  an  ordinary  action  in 
personam.  Combined  with  it,  however,  is  an  action  qtiasi  in 
rem  to  establish  and  enforce  a  lien  upon  certain  defined  inter- 
ests in  the  building  and  land  in  question.  Culver  v.  Lieber- 
man,  40  Vroom  341,  345 ;  Smith  v.  Golloty,  Id.  365,  368. 

The  object  of  requiring  the  lien  claim  to  be  filed  in  the 
count}^  clerk^s  office  is  to  give  notice  to  the  parties  upon  whose 
interest  the  lien  is  to  be  claimed,  and  to  other  parties  claiming 
under  them.  The  statute  merely  requires  that  the  claimant 
shall  specify  in  his  claim  "the  name  of  the  owner  or  owners 
of  the  land  or  of  the  estate  therein  on  which  the  lien  is 
claimed"  See  Edv^ards  v.  Derrickson,  4  Butcher  39  (at  pp, 
60,  62).  The  claimant  cannot,  without  amendment,  bind  any 
other  estate  or  interest  than  that  of  the  person  or  persons 
named  in  the  claim  as  owner  or  owners,  but  there  is  nothing 
in  the  letter  or  spirit  of  the  act  that  renders  an  error  made  in 
stating  the  name  of  the  owner  fatal  to  a  subsequent  attempt, 
either  by  way  of  amendment  or  by  the  filing  of  a  separate 
claim,  to  reach  estates  or  interests  in  the  land  owned  by  par- 
ties other  than  him  who  was  named  as  owner  in  the  claim 
first  filed. 

In  our  view,  therefore,  it  is  of  no  legitimate  concern  to  the 
present  plaintiffs  in  error  whether  a  lien  claim  was  filed  prior 
to  the  claim  upon  which  the  present  action  is  based,  so  long  as 
there  was  no  attempt  in  the  former  claim  to  affect  their  inter- 
ests in  the  land. 

Moreover,  there  was  no  plea  (if  such  were  permissible)  that 
the  right  of  lien  as  against  the  present  owner  was  destroyed 
by  the  previous  action  of  the  claimant.  The  statute  (Pamph. 
L,  1898,  p,  548,  §  24)  limits  the  defences  that  may  be  made 
by  owner  and  mortgagee.  After  permitting  them  to  have  any 
defence  or  plea  to  the  action  that  might  be  had  by  the  builder 
to  any  action  upon  his  contract  without  this  act,  it  proceeds 
as  follows :  "And  in  addition  thereto  the  owner  or  mortgagee 
may  plead  that  said  building  or  land  are  not  liable  to  said 
debt,  and  in  such  case  it  shall  be  necessary  for  the  plaintiff, 
to  entitle  him  to  judgment  against  the  building  and  lands,  to 
prove  that  the  provisions  of  this  act  requisite  to  constitute 
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such  lien  have  been  complied  with,  and  any  defendant  mort- 
gagee may  have  a  further  plea  that  said  lien  claim  is  subject 
to  such  mortgagee's  lien,  and  the  judgment  in  such  case  shall 
determine  the  priority  of  the  liens  of  the  plaintiflE  and  each  of 
said  defendants.'^ 

The  plea  of  the  present  plaintiffs  in  error  that  the  said 
building  and  lands  were  not  liable  simply  imposed  upon  the 
claimant  the  burden  of  establishing  that,  as  against  their  in- 
terests in  the  building  and  lands,  the  provisions  of  the  act 
requisite  to  constitute  the  lien  had  been  complied  with.  That 
they  were  complied  with  is  admitted,  and  the  only  defence 
asserted  is  that  the  claimant  had  previously  attempted,  with- 
out success,  to  establish  a  lien  against  the  supposed  interest  of 
another  party  in  the  same  land.  In  our  opinion,  the  act 
recognizes  no  right  to  invoke  such  a  defence. 

Previous  decisions  in  the  courts  of  this  state  have  no  close 
bearing  upon  the  question  now  determined.  Derrickson  v. 
Edwards,  5  Dtttcher  468,  472  (1861),  held  the  lien  claim  not 
amendable.  This  decision,  however,  was  prior  to  the  enact- 
ment of  the  section  permitting  such  amendment.  This  sec- 
tion first  appeared  in  the  revision  of  1874.  Rev.  1877,  p, 
671,  §  14;  Gen,  Stat,  p.  2065,  §  14.  See  Vreeland  v.  Bram- 
hall,  10  Vroom  1 ;  James  v.  Van  Horn,  Id,  353.  In  Bartley 
V.  Smith,  14  Id.  321  (1881),  the  Supreme  Court  advised  the 
Circuit  Court  to  refuse  an  application  first  made  at  the  trial 
to  amend  a  lien  claim  with  respect  to  the  name  of  the  builder 
(the  party  who  contracted  the  debt),  when  the  claimant,  with 
full  knowledge  of  the  facts,  had  named  as  builder  a  party 
other  than  him  with  whom  he  had  contracted,  it  appearing 
that  the  party  sued  as  builder  had  paid  the  greater  part  of 
what  was  due  from  him  to  plaintiff's  debtor.  In  Wheeler  v. 
Almond,  17  Id.  161  (1884);  the  Supreme  Court  held  that  the 
power  of  amendment  does  not  enable  the  court  to  restore  a 
lien  when  it  has  been  discharged  by  the  express  terms  of  the 
statute  for  non-compliance  with  statutory  requirements,  and 
that  when  a  claimant  has  been  notified  by  the  owner  to  sue 
within  the  limited  time  prescribed  by  the  statute,  he  cannot 
escape  the  obligation  arising  from  the  notice  by  thereafter 
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filing  a  new  claim  for  the  same  debt.  In  American  Brick  Go, 
V.  DrinJchouse,  30  Id,  462,  466  (1896),  this  court  held  that 
the  power  of  amending  the  lien  claim  continues  up  to  the 
time  of  entering  judgment,  and  that  it  may  be  amended  even 
after  the  time  for  filing  a  new  claim  has  expired,  provided  the 
amendment  does  not  enlarge  the  claim  either  in  the  amount  of 
the  debt,  in  the  estate  to  be  charged  or  in  the  persons  to  be 
affected.  There  was  no  intimation  that  an  enlarging  amend- 
ment might  not  be  permitted  or  a  new  claim  filed  within  the 
time  allowed  by  the  act  for  the  filing  of  such  a  claim. 

In  other  jurisdictions  it  is  generally  recognized  that  the 
filing  of  a  defective  lien  claim  does  not  exhaust  the  claimants 
rights.  Bois.  Mech.  L,,  §  504,  and  cases  cited;  20  Am.  & 
Eng.  Encycl,  L,  {2d  ed.)  439,  and  cases  cited. 

The  judgment  under  review  should  be  aflirmed. 

For  affirmance — Magie,  Chancellor,  The  Chief  Jus- 
tice, Garrison,  Hendrickson,  Pitney,  Swayze,  Reed, 
Trenchard,  Bogert,  Vredenburgh,  Vroom,  Green,  Gray, 
Dill,  J.J.     14. 

For  reversal — None. 


HUGH  MEEHAN,  PLAINTIFF  IN  ERROR,  v.  BOARD  OF 
EXCISE  COMMISSIONERS  OF  JERSEY  CITY  ET  AL., 
DEFENDANTS  IN  ERROR. 

Argued  June  26,  1907— Decided  March  2,  1908. 

1.  Section  4  of  the  act  of  April  13th,  1906,  commonly  known  as  the 
"Bishops'  Law"  (Pamph,  L.  1906,  p.  199),  does  not  contravene 
the  fourteenth  amendment  of  the  federal  constitution. 

2.  Section  4  of  the  act  of  April  ISth,  1906>  commonly  known  as  the 
"Bishops'  Law"  (Pamph.  L.  1906,  p.  199),  is  not  in  contraven- 
tion of  article  4,  section  7,  placitum  11,  of  the  constitution  of  this 
state,  which  prohibits  the  legislature  from  passing  private,  local 
or  special  laws  regulating  the  internal  affairs  of  municipalities, 
or  granting  exclusive  privileges,  immunities  or  franchises. 
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Section  4  of  the  act  of  April  13th,  1906,  commonly  known  as  the 
"Bishops'  Law"  (Pamph.  L.  1906,  p.  199),  subjects  "inns  and 
taverns"  (as  well  as  "hotels"),  to  the  restrictions  mentioned  in 
the  section,  unless  such  inns  and  taverns  have  at  least  ten  spare 
rooms  and  beds  for  the  accommodation  of  boarders,  transients 
and  travelers. 

Notwithstanding  the  unconstitutionality  of  section  5  of  the  act 
of  April  13th,  1906,  commonly  known  as  the  "Bishops'  Law" 
{Pamph.  L.  1906,  p.  199),  as  heretofore  declared  by  this  court  iu 
Decker  v.  Daudt,  45  Vroom  793,  the  remainder  of  the  act  is  not 
thereby  overthrown. 


On  error  to  the  Supreme  Court,  whose  opinion  is  reported 
in  44  Vroom  382. 

For  the  plaintiff  in  error,  Richard  V.  Lindabury, 

For  the  defendants  in  error,  George  L.  Record  and  Peter 
Baches, 

The  opinion  of  the  court  was  delivered  by 

Pitney,  Chancellor.  The  question  at  issue  is  the  consti- 
tutionality of  section  4  of  the  act  commonly  known  as  the 
"Bishops'  Law,"  approved  April  13th,  1906  {Pamph.  L.,  p. 
199),  being  a  supplement  to  the  act  to  regulate  the  sale  of 
spirituous,  vinous,  malt  and  brewed  liquors.  The  question 
was  raised  by  a  certiorari  sued  out  of  the  Supreme  Court  to 
review  a  resolution  adopted  by  the  excise  commissioners  of 
Jersey  City  in  pursuance  of  the  section  referred  to.  The 
resolution  requires  that  "the  interior  of  the  bar  or  business 
room  in  which  liquors  and  other  intoxicating  drinks  are  sold 
and  served  under  any  license  granted  by  this  board  shall, 
during  such  times  as  such  sales  are  prohibited  by  law,  be  open 
to  full  view  from  the  public  street;  provided^  however,  this 
rule  shall  have  no  application  to  such  places  as  are  exempt 
from  its  operation  under  the  provisions  of  said  law." 

The  Supreme  Court  sustained  the  constitutionality  of  the 
legislation  and  the  validity  of  the  resolution  in  an  opinion 
by  Mr.  Justice  Fort,  with  whose  conclusions  we  agree. 

In  that  court  the  attack  upon  the  law  seems  to  have  been 
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based  principally  upon  the  provisions  of  the  fourteenth 
amendment  of  the  federal  constitution. 

In  this  court  the  point  is  raised  that  section  4  of  the  act 
conflicts  with  that  provision  of  the  constitution  of  this  state 
which  prohibits  the  legislature  from  passing  private,  local  or 
special  laws  regulating  the  internal  aflEairs  of  municipalities. 
New  Jersey  Constitution,  art.  4,  §  7,  pi.  11.  It  is  insisted 
that  the  law  is  special  because  its  classification  is  arbitrary 
and  illusory. 

Even  if  it  were  special  for  this  reason,  it  does  not  follow 
that  the  section  conflicts  with  the  constitutional  provision 
thus  invoked,  for,  as  far  as  we  can  perceive,  it  does  not  in 
anywise  regulate  the  internal  affairs  of  municipalities.  We 
are  referred  to  Pcml  v.  Gloucester  County,  21  Vroom  585,  and 
Berry  v.  Cramer,  29  Id,  278,  as  settling  the  question  that  the 
section  under  consideration  constitutes  an  attempt  to  regulate 
the  internal  affairs  of  municipalities,  but  the  act  that  was  in 
question  in  Paul  v.  Gloucester  County  (which  is  found  in 
Pamph.  L,  1888,  p,  142)  classified  the  municipalities  of  the 
state  according  to  their  population  for  the  purpose  of  estab- 
lishing the  minimum  license  fee  to  be  paid  upon  liquor 
licenses  in  the  several  municipalities.  It  was  this  provision 
concerning  which  Mr.  Justice  Van  Syckel  said  (21  Vroom 
592) :  "It  is  conceded  that  the  section  is  a  regulation  of  the 
internal  affairs  of  towns  and  cities,  and  the  diversity  created 
by  it  is  fatal  to  its  validity  unless  the  basis  of  the  classifica- 
tion is  a  substantial  one."  It  will  be  observed  that  the  section 
referred  to  affected  the  municipal  revenues,  and  therefore, 
under  the  principle  laid  down  by  this  court  in  the  case  of 
Freeholders  of  Passaic  v.  Stevenson,  17  Id.  173,  amounted  to 
a  regulation  of  "internal  affairs." 

The  act  that  was  under  consideration  in  Berry  v.  Cramer, 
supra  (being  that  found  in  Pamph.  L.  1889,  p.  77),  likewise 
fixed  a  minimum  license  fee  in  respect  of  population,  and 
also,  by  its  fourth  section,  conferred  upon  the  municipalities 
the  local  option  of  fixing  a  minimum  license  fee,  to  be  named 
in  the  petition  for  the  election,  but  provided  that  such  elec- 
tions could  only  be  held  where  licenses  were  required  to  be 
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granted  by  the  Court  of  Common  Pleas.  Manifestly  this  was 
a  regulation  of  the  internal  affairs  of  the  municipalities. 

The  section  now  before  us  has  no  such  feature.  It  applies 
uniformly  throughout  the  state,  and  does  not  regulate  the 
internal  affairs  of  any  municipality,  for  the  "internal  affairs" 
which  by  the  constitution  must  be  regulated  under  general 
laws  are  those  which  are  governmentally,  and  not  merely 
territorially,  internal  to  the  municipalities. 

Nor  is  there  in  section  4  of  the  Bishops'  law  any  discrimi- 
nation between  municipalities  considered  as  territories.  The 
only  discrimination  is  between  liquor  dealers. 

It  is,  however,  further  insisted  that  the  section  is  invalid 
because  it  is  a  special  law  granting  exclusive  privileges  or 
franchises,  contrary  to  the  provision  of  our  constitution  in 
that  behalf.  New  Jersey  Constitution,  supra.  Upon  this 
point  Alexander  v.  City  of  Elizabeth,  27  Vroom  71,  is  cited. 
In  that  case  it  was  held  by  the  Supreme  Couri;  that  the  statu- 
tory prohibition  against  the  using  of  any  race  course  that  was 
not  in  use  prior  to  January  1st,  1893,  without  obtaining  a 
resolution,  adopted  by  three-fourths  of  the  members  of  the 
board  of  freeholders,  declaring  the  maintenance  of  such  a  race 
course  to  be  a  public  necessity,  was  a  grant  of  an  exclusive 
privilege  to  race  courses  used  before  the  date  specified  to 
obtain  a  license  without  complying  with  the  condition;  that 
the  condition  was  imposed  without  rational  ground  of  dis- 
crimination as  between  old  race  courses  and  new,  and  that 
therefore  the  act  was  a  special  law  granting  to  a  corporation, 
association  or  individual  an  exclusive  privilege,  immunity  or 
franchise.  Without  passing  upon  the  propriety  of  that  deci- 
sion, we  think  it  sufficient  to  say  that  it  is  not  in  point  with 
the  case  now  presented.  In  section  4  of  the  Bishops'  law 
there  is  no  discrimination  between  places  previously  licensed 
and  other  places,  nor  between  persons  previously  engaged  in 
the  liquor  business  and  others.  By  our  laws  all  persons  are 
prohibited  from  retailing  intoxicating  liquors  without  license, 
and  this  section  imposes  regulations  equally  applicable  to  all, 
whenever  licensed,  provided  they  engage  in  a  certain  line  of 
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business.  There  is  here  no  exclusive  privilege,  immunity  or 
franchise. 

The  section  is  an  exercise  of  the  police  power  of  the  state, 
and  unless  it  be  clearly  arbitrary  or  violative  of  the  natural 
or  property  rights  of  the  citizen  it  cannot  be  pronounced  un- 
constitutional because  of  its  discriminations. 

It  divides  liquor  dealers  into  two  classes.  The  first  class 
includes  (1)  keepers  of  inns,  taverns  and  hotels  having  at 
least  ten  spare  rooms  and  beds  for  the  accommodation  of 
boarders,  transients  and  travelers;  (2)  restaurant  keepers 
who  conduct  business  on  more  than  one  story;  (3)  keepers  of 
picnic  or  recreation  grounds;  (4)  keepers  of  bowling-alley 
buildings;    (5)  regularly  organized  clubs  or  associations. 

In  the  second  class  are  embraced  all  other  liquor  dealers 
selling  liquor  by  license  in  smaller  quantities  than  a  quart. 
Manifestly  this  class  comprises  those  who  are  commonly 
called  ^^saloon  keepers"  and  the  keepers  of  small  hotels  and 
taverns,  whose  chief  business  is  the  sale  of  intoxicating  drinks. 

The  regulations  which  apply  to  the  second  class,  and  not  to 
the  first,  are  the  following:  (a)  No  license  shall  be  granted 
to  sell  liquors  in  any  place  excepting  in  a  bar  or  business-room 
upon  the  ground  floor  or  basement  of  a  building  on  a  public 
str.'ct;  (&)  no  liquor  shall  be  sold  or  served  in  any  room 
except  in  such  bar  or  business-room;  (c)  the  clear  interior 
view  of  the  whole  of  said  room  (excepting  for  toilet  purposes) 
shall  be  in  no  way  obstructed  by  a  screen,  non-transparent 
glass,  shade,  blind,  door,  shutter  or  merchandise,  or  any  other 
article,  placed  in  any  of  said  rooms;  {d)  the  court,  excise 
board  or  other  licensing  body  shall,  upon  the  days  and  times 
when  the  sale  of  liquors  is  by  law  prohibited,  and  may  at  any 
and  all  other  times,  require  that  the  interior  view  of  the  bar 
or  business-room  shall  be  open  to  full  view  from  the  public 
street.  There  is  also  a  penal  clause  providing  that  for  a  vio- 
lation of  any  of  these  provisions  the  license  may  be  forfeited 
and  the  party  offending  be  deemed  guilty  of  keeping  a  dis- 
orderly house. 

The  limitation  of  the  sales  to  a  single  room  and  the  re- 
quirement of  a  clear  interior  view  of  such  room  are  mani- 
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festly  intended  to  prevent  secrecy  in  the  conduct  of  the  busi- 
ness and  to  render  the  bar-room  easy  of  inspection  by  the 
police.  The  provision  that  the  bar  must  be  upon  the  ground 
floor  or  basement,  and  the  provision  requiring  an  open  view 
from  the  street  at  times  when  the  sale  of  liquors  is  prohibited 
by  law,  and  at  other  times  in  the  discretion  of  the  court,  excise 
board  or  other  body  charged  with  the  granting  of  licenses,  are 
likewise  contrived  with  a  view  of  rendering  police  inspection 
easy  and  efficacious. 

Police  regulations  of  this  character  must,  in  the  absence  of 
clear  evidence  to  the  contrary,  be  deemed  to  be  based  upon 
facts  within  the  possession  of  the  legislature  rendering  such 
legislation  proper,  if  not  necessary.  See  Hopper  v.  Stack,  40 
Vroom  562. 

The  exemption  of  the  larger  taverns  and  hotels,  of  restau- 
rants occupying  more  than  a  single  story,  of  recreation 
grounds,  of  bowling-alley  buildings,  and  of  clubhouses,  from 
the  like  restrictions  is  explainable  on  the  ground  that  the 
legislature  presumably  deemed  the  restrictions  to  be  either 
impracticable  or  unnecessary  as  to  these  establishments. 

It  will  he  observed  that  in  the  clause  of  section  4  which 
points  out  those  drinking  places  to  which  the  restrictions  ar? 
to  apply  the  words  "if  not  in  an  inn  or  tavern,  or  a  hotel 
having  at  least  ten  spare  rooms  and  beds  for  the  accommoda- 
tion of  boarders,"  &c.,  are  construed  by  us  as  placing  "inns 
and  taverns"  and  "hotels"  in  the  same  category,  so  that  the 
qualification  "ten  spare  rooms  and  Ix^ds"  pertains  to  inns  and 
taverns,  as  well  as  to  hotels.  In  doing  this  we  require  the 
punctuation  and  the  use  of  the  disjunctive  "or^'  (which  of 
themselves  alone  would  indicate  that  a  distinction  was  in- 
tended to  l3e  made)  to  yield  to  the  presumption  that  the  legis- 
lature intended  to  enact  a  practical  and  constitutional  law. 
We  are  not  reminded  of  any  legal  distinction  between  an  "inn 
or  tavern"  and  a  ^^otel,"  and  if  there  be  such,  we  are  unable 
to  perceive  that  there  is  any  practical  difference  between  them 
such  as  would  render  the  regulations  imposed  by  section  4 
necessary  and  appropriate  in  the  case  of  small  "hotels"  and 
not  in  the  case  of  small  "inns  and  taverns."    We  therefore 
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construe  the  section  as  meaning  that  all  inns,  taverns  and 
hotels,  unless  they  have  at  least  ten  spare  rooms  and  beds  for 
the  accommodation  of  boarders,  transients  and  travelers,  are 
subject  to  the  restrictions. 

Upon  careful  consideration,  we  are  unable  to  say  that  the 
discriminations  established  by  section  4  of  the  act  between 
the  two  classes  of  liquor  dealers  therein  defined  are  either 
arbitrary  or  unreasonable,  nor  that  they  unduly  interfere  with 
the  rights  of  citizens. 

The  attack  upon  section  4  for  unconstitutionality  must 
therefore  fail. 

After  the  decision  of  the  present  case  by  the  Supreme  Court 
the  same  court  held,  in  Decker  v.  Da/udt,  45  Vroom  162, 
that  the  fifth  section  of  the  Bishops'  law,  which  relates  merely 
to  the  appointment  of  excise  commissioners,  is  unconstitu- 
tional because  special  and  regulative  of  the  internal  affairs  of 
municipalities,  and  that  decision  has  been  affirmed  by  this 
court  in  45  Vroom  793.  We  deem  it  clear,  however,  that 
the  invalidity  of  that  section  does  not  overthrow  the  re- 
mainder of  the  act.  The  previous  sections,  including  that 
under  which  the  resolution  now  under  review  was  passed,  have 
a  broad  scope,  and  apply  generally  throughout  the  state.  The 
fifth  section  is  special  in  that  it  applies  only  where  excise 
commissioners  were  by  law  appointed  by  the  mayor  or  govern- 
ing body  of  the  municipality.  The  legislature  cannot  be 
deemed  to  have  intended  that  this  section,  so  narrow  in  its 
purpose  and  so  local  in  its  application,  should  be  essential  to 
the  validity  of  the  previous  sections,  which  are  wider  in  pur- 
pose and  universal  in  application. 

The  judgment  under  review  should  be  affirmed. 

For  afjfirmance — Pitney,  Chancellor,  The  Chief  Jus- 
tice, Garrison,  Swayze,  Bogert,  Vredenbcroh,  Vroom, 
Green,  Gray,  Dill,  J.J.     10. 

For  reversal — None. 
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MAY  J.  NEAFIE,  DEFENDANT  IN  ERROR,  v.  HOBOKEN 
PRINTING  AND  PUBLISHING  COMPANY,  PLAINTIFF 
IN  ERROR. 

Submitted  July  8,  1907— Decided  November  18.  1907. 

1.  In  an  action  for  libel,  the  mental  anguish  and  suffering  of  the 
plaintiff,  caused  by  the  publication  of  the  libel,  may  properly  be 
taken  into  consideration  by  the  jury  in  estimating  compensatory 
damages. 

2.  Under  the  "Act  relating  to  libels"  (Pamph,  L,  1898,  p.  476),  an 
averment  in  the  declaration  that  plaintiff  was  "injured  in  her 
good  name,  fame  and  credit,  and  brought  into  public  scandal, 
infamy  and  disgrace,"  amounts  to  a  special  allegation  of  damages 
sufficient  to  warrant  the  award  of  substantial  compensation  to 
the  plaintiff,  as  against  the  publisher  of  a  newspaper,  although 
there  be  no  request  for  retraction  and  no  evidence  of  express 
malice. 

3.  If  the  act  referred  to  {Pamph,  L,  1898.  p.  476)  were  to  be  con- 
strued as  excluding  (in  the  absence  of  proof  of  expi'ess  malice 
or  failure  to  retract  the  libel  upon  request)  all  allowance  of  com- 
pensation for  the  general  injury  to  the  plaintiff's  reputation,  such 
construction  would  render  the  act  unconstitutional,  the  legisla- 
ture having  no  power  to  authorize  a  newspaper  publisher  or  any 
other  citizen  to  unjustifiably  injure  his  neighbor's  reputation 
without  making  compensation. 

4.  Good  motives,  or  the  absence  of  specific  malice,  are  important 
considerations  in  mitigation  of  punitive  damages,  but  they  are  no 
answer  to  a  claim  for  compensatory  damages. 


On  error  to  the  Supreme  Court. 

For  the  plaintiff  in  error,  Bedle,  Edwards  &  Holmes. 

For  the  defendant  in  error,  William  H,  Speer, 

The  opinion  of  the  court  was  delivered  by 

Pitney,  J.  Mrs.  Neafie  sued  to  recover  damages  for  an 
alleged  libel  published  in  the  "Observer/'  a  daily  newspaper 
published  by  the  defendant,  under  date  of  March  18th,  1903. 
She  recovered  a  verdict  for  substantial  damages,  and  the  judg- 
ment in  her  favor  thereupon  entered  is  now  under  review. 
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This  is  a  second  trial,  the  first  verdict  having  been  set  aside 
by  the  Supreme  Court,  on  rule  to  show  cause,  for  the  errone- 
ous submission  to  the  jury  of  the  question  of  punitive  dam- 
ages. Neafie  v.  Hoboken  Printing  and  Publishing  Co,,  43 
Vroom  340. 

Some  of  the  assignments  of  error  relate  to  the  admission  of 
evidence.  The  question  who  were  the  ofiicers  of  the  defendant 
corporation  in  January,  1903,  and  the  contents  of  articles 
published  by  defendant  in  the  same  newspaper  July  30th, 
1904,  and  March  6th,  1906,  relating  to  the  general  subject- 
matter  that  was  under  discussion  in  the  alleged  libelous  article 
of  March  18th,  1903,  were,  as  we  think,  properly  admissible 
as  part  of  the  proof  under  which  plaintiff  proposed  to  show 
ground  for  the  allowance  of  punitive  damages. 

It  is  argued  that  it  is  res  adjudicata  in  this  case  that  the 
plaintiff  has  no  right  to  punitive  damages.  This,  of  course, 
is  not  so.  What  was  held  in  43  Vroom  340  was  that  the  evi- 
dence that  was  introduced  upon  the  first  trial  did  not  justify 
the  submission  of  this  question  to  the  jury.  Nevertheless  it 
was  open  to  the  plaintiff  upon  the  second  trial  to  ask  for 
punitive  damages  if  she  could  introduce  sufficient  evidence  to 
warrant  their  allowance.  When  the  proofs  were  all  in,  the 
trial  judge,  in  his  instructions  to  the  jury,  excluded  from 
their  consideration  the  question  of  punitive  damages — 
whether  rightly  or  wrongly  is  of  no  present  concern.  He  was 
not  in  terms  asked  to  strike  out  the  evidence  just  referred  to, 
but  his  instruction  in  effect  excluded  it  from  the  considera- 
tion of  the  jury. 

Exception  was  taken  to  the  statement  of  the  trial  judge  to 
the  jury  that  the  newspaper  article  upon  which  the  suit  was 
based  (that  of  March  18th.  1903)  was  libelous  on  its  face. 
What  he  said  was:  "The  article  in  the  paper  of  March  18th, 
1903,  is  libelous  on  its  face.  It  accuses  the  plaintiff  of  un- 
faithfulness to  her  husband.  It  holds  her  up  to  the  ridicule 
and  scorn  of  the  community.  Her  good  name  is  attacked. 
Under  any  fair  interpretation  of  the  language  found  in  the 
article,  it  charges  the  plaintiff  with  the  crime  of  adultery. 
The  article  is  clearly  libelous,  and  if  published  by  the  def end- 
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ant  corporation  a  verdict  can  be  found  against  it."  In  our 
opinion  this  was  a  correct  characterization  of  the  article  in 
question. 

Exception  was  taken  to  the  refusal  by  the  trial  judge  to 
charge  one  of  the  propositions  requested  by  the  defendant, 
which  has  pertinency  only  in  the  event  that  the  question  of 
defendant's  liability  for  punitive  damages  was  under  consid- 
eration. As  the  judge  expressly  excluded  such  damages  from 
consideration,  this  request  was  rendered  unnecessary. 

Error  is  assigned  with  respect  to  the  instruction  that  the 
jury  might  consider  the  mental  anguish  and  mental  suflfering 
of  the  plaintifif  caused  by  the  publication  of  the  article  in 
question.  The  exception,  as  taken  at  the  trial,  was  not  suflB- 
cient  to  direct  the  judge's  mind  to  the  criticism,  now  made, 
that  mental  anguish  cannot  be  considered  in  estimating  com- 
pensatory damages  in  an  action  of  libel.  Moreover,  the  law  is 
well  settled  that  such  anguish  may  properly  be  taken  into 
consideration.  A  recent  case  in  this  court  is  Knowlden  v. 
Gtiardian  Printing  and  Publishing  Co.,  40  Vroom  670.  The 
case  of  Butler  v.  Hoboken  Printing  and  Publishing  Co.,  44 
Id.  45,  cited  upon  this  point,  does  not  sustain  the  contention 
of  plaintiff  in  error.  In  that  case  the  Supreme  Court  held 
that  while  mental  anguish  and  suffering  are  ordinarily  the 
necessary  results  from  defamation  of  character,  and  so  may 
be  said  to  be  legally  inferred  from  the  fact  of  defamation,  yet 
physical  illness  produced  by  such  mental  suffering  is  not  the 
ordinary  consequence,  and  therefore  not  the  proximate  conse- 
quence of  the  defamatory  words. 

Exception  was  taken  to  the  refusal  of  the  trial  judge  to 
charge  the  following  request:  "The  plaintiff,  having  failed 
to  request  the  'Observer'  to  retract  the  alleged  libel,  she  can 
in  this  suit,  without  proving  malice  in  fact,  recover  only  her 
actual  damages  proved  and  specially  alleged  in  the  declara- 
tion.*'  This  request  is  basc^d  upon  the  act  of  June  13th,  1898, 
relating  to  libels  (Pamph.  L.,  p.  476),  which  declares  that 
in  a  civil  action  for  libel  against  the  publisher  of  a  news- 
paper or  the  like,  the  defendant  may  give  proof  of  intention, 
and  unless  the  plaintiff  shall  prove  either  malice  in  fact,  or 
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that  the  defendant,  after  written  request  to  retract,  failed  to 
do  so  within  a  reasonable  time,  the  plaintiff  shall  recover  only 
"his  actual  damage  proved  and  specially  alleged  in  the  decla- 
ration.'' 

We  have  already  intimated,  in  Stuart  v.  News  Publishing 
Co.,  38  Vroom  317,  and  we  now  hold,  that  under  this  statute 
an  averment  in  the  declaration  that  the  plaintiff  was  "injured 
in  his  good  name,  fame  and  credit,  and  brought  into  public 
scandal,  infamy  and  disgrace,"  amounts  to  a  special  allegation 
of  damages  sufficient  to  warrant  the  award  of  substantial  com- 
pensatory damages  by  the  jury. 

The  declaration  in  the  present  case  contained  an  averment 
of  damage  to  the  general  reputation  of  the  plaintiff,  in  sub- 
stantially the  words  above  quoted,  besides  sundry  averments 
of  "special  damage/'  strictly  so  called. 

If  it  be  argued  that  the  act  of  1898  must  be  construed  in 
the  light  of  the  common-law  terminology  in  actions  of  libel, 
and  that  by  "actual  damage  proved  and  specially  alleged  in 
the  declaration"  it  was  intended  by  the  legislature  to  exclude 
(in  the  absence  of  proof  of  express  malice  or  the  failure  to 
retract  the  lilx?!  upon  request)  all  allowance  of  compensation 
for  the  general  injury  to  plaintiff's  reputation,  it  is  sufficient, 
we  think,  to  say  that  to  adopt  such  a  construction  would 
necessarily  render  the  act  unconstitutional.  The  right  of  a 
person  to  be  secure  in  his  reputation  against  unwarranted 
attacks  such  as  slanders  and  libels  is  a  part  of  the  right  of 
enjoying  life  and  pursuing  and  obtaining  safety  and  happi- 
ness which  is  guaranteed  by  our  fundamental  law.  New  Jer- 
sey Constitution,  art.  1,  pi.  1.  And  the  same  instrument,  in 
conferring  upon  every  person  the  right  to  freely  speak,  write 
and  publish  his  sentiments  on  all  subjects,  imposes  at  the 
same  time  a  responsibility  for  the  abuse  of  that  right.  In 
short,  the  people  of  this  state,  who  ordained  the  constitution, 
have  not  empowered  the  legislative  body  to  authorize  a  news- 
paper publisher  or  any  other  citizen  to  unjustifiably  injure 
his  neighbor's  reputation  without  making  compensation  for 
that  injury.  Good  motives,  or  the  absence  of  specific  malice, 
are  important  considerations  in  mitigation  of  punitive  dam- 
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ages,  but  they  are  no  answer  to  a  claim  for  compensatory 
damages.     Enowlden  v.  Onardian  Printing  and  Publishing 
Co,,  supra. 
The  judgment  under  review  should  be  afl&rmed. 

For  affirmance — Magie,  Chancellor,  The  Chief  Jus- 
tice, Hendrickson,  Pitney,  Swayze,  Reed,  Trenchard, 
Bogert,  Vredenburgh,  Vroom,  Green,  Gray,  J.J.    12. 

For  reversal — None. 


CHARLES  ROGERS,  DEFENDANT  IN  ERROR,  v.  WEST  JER- 
SEY AND  SEASHORE  RAILROAD  COMPANY,  PLAINTIFF 
IN  ERROR. 

Submitted  July  8,  1907— Decided  November  18,  1907. 

1.  In  an  action  against  a  railroad  company  to  recover  damages 
caused  by  a  collision  between  one  of  its  trains  and  a  team  and 
wagon  of  plaintiff  at  a  grade  crossing,  the  evidence  of  witnesses 
who  testified  that  they  were  near  by,  that  they  heard  the  train 
coming,  heard  the  crash  of  a  collision,  and  heard  a  whistle  blast 
sounded  immediately  after  the  collision,  but  heard  no  signal  before 
the  collision — Held,  suflScient  to  raise  an  inference  that  if  the 
statutory  signal  by  bell  or  whistle  had  been  given  as  the  train 
approached  the  crossing  they  would  have  heard  it,  and  that  since 
they  did  not  hear  such  signal  it  was  not  given. 

2.  Where  plaintiff's  declaration  was  based  solely  upon  the  negligent 
operation  of  defendant's  railroad  train,  resulting  in  a  collision 
with  plaintiff*8  wagon  in  the  night-time  at  a  grade  crossing,  and 
contained  no  averment  tending  to  cast  upon  the  company  a  duty 
to  use  gates  or  adopt  any  other  precaution  for  the  safety  of  trav- 
elers at  the  crossing  besides  the  statutory  signal,  nor  any  aver- 
ment charging  the  company  with  negligence  in  failing  to  use  the 
gates  that  were  at  the  crossing — Heldy  nevertheless,  that  testi- 
mony was  properly  admitted  to  show  that  there  were  gates  and 
a  gatehouse  at  the  crossing,  and  that  the  gates  were  open  and 
no  gateman  in  attendance,  it  being  unusual  to  have  a  gateman  at 
the  crossing  during  the  night-time,  the  evidence  being  admissible 
not  as  showing  negligence  in  the  failure  to  operate  the  gates,  but 
as  showing  the  circumstances  under  which  the  collision  occurred, 
and  throwing  light  upon  the  question  whether  there  was  con- 
tributory negligence  on  the  part  of  the  driver  of  the  wagon. 
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On  error  to  the  Camden  Circuit  Court. 
For  the  plaintiff  in  error,  Oaskill  &  Oaskill, 
For  the  defendant  in  error,  John  W.  Wescott. 

The  opinion  of  the  court  was  delivered  by 

Pitney,  J.  Plaintiff  recovered  a  verdict  and  judgment  for 
injuries  to  a  team  of  mules,  a  wagon  and  its  contents,  that 
were  struck  by  one  of  defendant's  railroad  trains  at  Starr's 
crossing,  in  the  city  of  Camden.  The  collision  occurred  at 
midnight.    The  driver  of  the  wagon  was  killed. 

Defendant  relies  for  reversal  upon  alleged  improper  admis- 
sion of  testimony,  the  refusal  of  a  motion  to  nonsuit,  the 
refusal  to  charge  certain  requests,  and  certain  exceptions  to 
the  charge  as  given. 

There  are  but  three  distinct  questions  raised  by  the  argu- 
ment submitted. 

First  It  is  insisted  that  there  was  no  proof  of  a  failure  by 
defendant  company  to  give  the  statutory  signal  by  ringing  the 
bell  or  blowing  the  whistle.  We  think  there  was  suflBcient 
proof  upon  this  point  to  go  to  the  jury.  One  of  the  witnesses 
testified  that  he  was  within  a  square  of  the  crossing  at  the 
time  of  the  collision ;  that  it  was  a  still  night ;  that  he  saw 
and  heard  the  train  going  over  the  crossing;  that  as  the  train 
approached  the  crossing  it  did  not,  to  his  knowledge,  give  any 
signal;  that  he  had  good  hearing;  that  he  heard  the  train 
strike  the  wagon,  and  heard  a  whistle  blast  given  after  the 
train  had  stopped.  Another  witness  testified  that  he  lived 
within  a  few  feet  of  the  crossing ;  that  he  was  in  bed,  but  not 
asleep  at  the  time  of  the  collision ;  that  he  did  not  hear  the 
train  coming;  he  heard  the  crash,  but  heard  no  signal,  and 
that  immediately  after  the  crash  he  heard  a  whistle.  The 
evidence  of  these  witnesses  was  sufficient  to  raise  the  inference 
that  if  the  statutory  signal  had  been  given  before  the  collision 
they  would  have  heard  it,  and  that  since  they  did  not  hear 
such  signal  it  was  not  given. 

There  was  no  opposing  evidence,  no  witness  testifying  that 
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the  proper  signal  was  given.  Even  had  this  been  testified, 
there  would  still  have  been  a  question  for  the  jun%  under  Mc- 
Lean V.  Erie  Railroad  Co.,  40  Vroom  57 ;  41  Id,  337 ;  Oood- 
tvin  V.  Central  Railroad  Co,,  44  Id,  576,  579.  The  cases  of 
Eissing  v.  Erie  Railroad  Co,,  Id,  343,  and  Holmes  v.  Penn- 
sylvania Railroad  Co,,  45  Id,  469,  are  not  parallel. 

Secondly.  It  is  argued  that  testimony  was  improperly  ad- 
mitted to  show  that  there  were  gates  and  a  gatehouse  at  the 
crossing,  and  that  the  gates  were  open  and  no  gateman  in 
attendance,  it  being  unusual  to  have  a  gateman  at  this  cross- 
ing during  the  night.  It  is  pointed  out  in  the  argument  that 
the  declaration  is  based  solely  upon  the  negligent  operation 
of  the  train,  and  contains  no  averment  tending  to  cast  upon 
the  defendant  a  duty  to  use  gates  or  adopt  any  other  precau- 
tion for  the  safety  of  travelers  at  the  crossing  in  question, 
besides  the  statutory  signal,  nor  any  averment  charging  the 
defendant  with  negligence  in  failing  to  use  the  gates  that 
were  at  the  crossing. 

The  declaration  is,  in  truth,  devoid  of  such  averments. 
Nevertheless  we  think  the  evidence  objected  to  was  clearly 
admissible,  not  as  showing  negligence  in  the  failure  to  operate 
the  gates,  but  as  showing  the  circumstances  under  which  the 
collision  occurred,  and  throwing  light  upon  the  question 
whether  there  was  contributory  negligence  on  the  part  of  the 
driver  of  the  team. 

I'pon  this  evidence  defendant  asked  the  court  to  instruct 
tlie  jury  that  the  ojx»n  gates  were  not  an  invitation  to  cross, 
and  that  notwithstanding  the  fact  that  the  gates  were  open  at 
a  late  hour  at  night,  it  was  the  duty  of  the  driver  in  crossing 
the  tracks  to  look  and  listen  for  trains  before  crossing.  This 
was  in  effect  charged.  The  charge  as  given  is  criticised  on 
the  ground  that  the  trial  judge  omitted  to  mention  the  cir- 
cumstance that  the  gates  were  open  at  a  late  hour  at  night. 
But  he  had  already  referred  to  this  circumstance  in  a  previous 
part  of  his  charge. 

Thirdly,  It  is  insisted  that  the  trial  judge  erred  in  refusing 
to  charge,  as  requested,  that  the  plaintiff  could  not  abandon 
the  wagon  injured  by  the  collision  and  recover  for  the  full 
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value  of  it  unless  it  was  proven  that  the  wagon  was  destroyed 
beyond  use.  This  was  not  charged  in  the  words  of  the  re- 
quest, but  the  language  of  the  charge  as  given  imposed  the 
limitation  of  damages  asked  for. 

We  find  no  merit  in  any  of  the  grounds  of  reversal  relied 
upon.    The  judgment  under  review  should  be  aflfirmed. 

For  affirmance — Magie,  Chancellor,  The  Chief  Justice, 
Garrison,  Hendrickson,  Pitney,  Swayze,  Eeed,  Trbnch- 
ARD,  Bogert,  Vredenburgh,  Vroom,  Green,  Gray,  Dill, 
J.J.    14. 

For  reversal — None. 


THE  MAYOR  AND  ALDERMEN  OF  JERSEY  CITY  AND  MARK 
M.  FAGAN,  PROSECUTORS.  DEFENDANTS  IN  ERROR,  v. 
THE  STATE  BOARD  OF  ASSESSORS  AND  UNITED  NEW 
JERSEY  RAILROAD  AND  CANAL  COMPANY  (PENNSYL- 
VANIA RAILROAD  COMPANY,  LESSEE),  DEFENDANTS, 
PLAINTIFFS  IN  ERROR. 

Submitted  July  8,  1907— Decided  March  2,  1908. 

1.  Under  the  act  of  March  27th,  1888,  for  the  taxation  of  railroad 
and  canal  property  (Gen.  Stat.,  p.  3325,  pi.  214),  there  is  no  dis- 
tinction for  purposes  of  taxation  between  the  principal  or  main 
line  of  a  railway  and  a  lawfully-authorized  branch  line  of  rail- 
way, but  the  property  of  each  must  be  assessed  in  part  as  "main 
stem"  and  in  part  as  "other  real  estate  used  for  railroad  pur- 
poses," according  to  the  circumstances  of  the  property. 

2.  Certain  parcels  of  land  owned  by  the  United  New  Jersey  Rail- 
road and  Canal  Company,  and  upon  which  railroad  tracks  are 
maintained  which  originally  formed  a  part  of  the  main  line  of 
the  New  Jersey  Railroad  and  Canal  Company  located  under  its 
charter  {Pamph,  L.  1832,  p.  96),  and  which  were  left  out  of  the 
main  line  by  a  straightening  of  tracks  pursuant  to  the  act  of 
April  15th,  1868  {Pamph.  L.,  p.  1037),  but  are  continued  in 
operation  for  railroad  purposes  pursuant  to  the  act  last  cited. 
Held,  not  to  form  parts  of  the  "main  stem"  of  the  principal  line 
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of  the  railroad,  and  not  to  be  branch  railroads  having  their  own 
"main  stem." 

The  branch  railroad  of  the  United  New  Jersey  Railroad  and 
Canal  Company  known  as  the  Harsimus  branch,  constructed 
under  the  acts  of  March  30th,  1868,  and  March  24th,  1869 
iPamph.  L.  1868,  p.  551;  Pamph.  L.  1869,  p.  560)— JTe2d,  to 
be  a  branch  railroad  established  and  operated  as  snch  by  legis- 
lative authority,  and  its  property  therefore  assessable  in  part  as 
"main  stem"  and  in  part  as  "other  property  used  for  railroad 
purposes,"  according  to  the  circumstances  of  the  property,  by 
force  of  the  Railroad  Tax  act  of  March  27th,  1888.  Oen,  8tat^ 
p.  3325,  pi  214. 


On  error  to  the  Supreme  Court,  whose  opinion  is  reported 
in  44  Vroom  164. 

For  the  plaintiffs  in  error,  James  B.  Vredenburgh, 

For  the  defendants  in  error,  Oeorge  L,  Record  and  Robert 
Carey. 

The  opinion  of  the  court  was  delivered  by 

Pitney,  Chancellor.  Two  matters  were  under  considera- 
tion by  the  Supreme  Court  in  this  case. 

The  first  was  the  complaint  of  Jersey  City  that  the  state 
board  of  assessors  had  omitted  to  tax  certain  lands  owned  by 
the  United  Companies  and  l3dng  under  the  waters  of  the  Hud- 
son river.  It  appeared  that  while  they  did  not  assess  these 
tracts  by  specific  descriptions,  they  included  their  value  in 
assessing  the  adjacent  lands  of  the  companies  that  lie  back  of 
the  exterior  line  for  solid  filling.  It  appearing  that  the  com- 
panies have  acquired  an  actual  estate  in  the  lands  under  water, 
although  the  use  thereof  is  limited  by  the  words  of  the  grant, 
the  Supreme  Court  held  that  these  lands  should  have  been 
described  in  the  assessment,  and  thereupon  referred  the  assess- 
ment back  to  the  state  board  in  order  that  the  description 
might  be  amended.  We  concur  in  the  propriety  of  the  judg- 
ment of  the  Supreme  Court  in  this  respect.  In  coming  to 
this  conclusion  it  is  not  necessary  to  determine  whether  the 
grants  by  the  state  to  the  united  companies  conferred  an 
estate  that  is  properly  to  be  called  a  "fee-simple,'*  or  whether 
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such  estate  is  free  from  any  semblance  of  feudal  tenure,  so  as 
more  properly  to  be  called  allodial. 

The  other  matter  in  controversy  was  the  complaint  made 
by  Jersey  City  that  the  state  board  of  assessors  had  taxed  as 
"main  stem"  three  parcels  of  land  carrying  railroad  tracks 
which  should  properly  have  been  assessed  as  "second-class 
railroad  property."  The  Supreme  Court  held  that  they  were 
erroneously  assessed  as  "main  stem/'  and  by  its  judgment 
referred  the  assessment  back  to  the  state  board  of  assessors,  to 
the  end  that  these  parcels  might  be  assessed  as  "second-class 
railroad  property." 

It  is  now  insisted  by  the  plaintiffs  in  error  that  these  three 
parcels  were  properly  assessed  as  main  stem  under  the  princi- 
ple adopted  by  this  court  in  Jersey  City  v.  State  Board  of 
Assessors  and  Lehigh  Valley  Railroad  Co.,  45  Vroom  720, 
reversing  8,  C,  44  Id,  170.  In  that  case  it  was  declared 
in  effect  that  under  the  act  of  March  27th,  1888,  for  the  taxa- 
tion of  railroad  and  canal  property  {Oen,  Stat.,  p.  3325^  pi. 
314),  there  is  no  distinction  for  purposes  of  taxation  between 
the  principal  or  main  line  of  a  railway  and  a  lawfully-author- 
ized branch  line  of  railway;  that  the  property  of  each  must 
be  assessed  in  part  as  "main  stem"  and  in  part  as  "other  real 
estate  used  for  railroad  purposes,"  according  to  the  circum- 
stances of  the  property,  and  that  where  a  line  of  railroad 
established  and  maintained  by  legislative  sanction  happens  to 
be  operated  as  a  branch  of  another  railroad,  its  property  used 
for  railroad  purposes  must  still  be  separated  for  purposes  of 
taxation  .into  two  classes,  irrespective  of  whether  the  branch 
is  used  principally  for  freight  or  principally  for  passenger 
traffic. 

Upon  examining  the  agreed  state  of  facts  upon  which  the 
present  case  was  submitted  to  the  Supreme  Court,  with  a  view 
of  determining  the  character  of  the  three  parcels  of  railroad 
property  now  in  question,  we  find  the  following  to  be  the 
situation : 

The  first  parcel  is  described  in  the  writ  of  certioran  as 
"(a),"  and  upon  the  map  annexed  to  and  forming  part  of 
the  stipulated  facts  it  is  colored  in  yellow  and  designated  as 
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"P.  R.  R.  (a)."  This  strip  formed  a  part  of  the  filed  survey 
of  the  main  line,  on  a  part  of  which  the  railroad  was  origi- 
nally constructed  under  the  charter  of  the  New  Jersey  Rail- 
road and  Transportation  Company,  approved  March  7th, 
1832.  Pamph,  L.,  p,  96.  It  lies  between  the  middle  and 
easterly  bank  of  the  Hackensack  river,  and  forms  a  portion  of 
a  strip  that  extends  for  some  distance  westerly,  connecting  at 
both  ends  with  the  present  main  line  of  the  Pennsylvania 
railroad,  which  is  taxed  as  main  stem.  After  the  original 
construction  of  the  railroad,  and  by  virtue  of  "An  act  relative 
to  the  Delaware  and  Raritan  Canal  Company,  the  Camden 
and  Amboy  Railroad  and  Transportation  Company,  and  the 
New  Jersey  Railroad  and  Transportation  Company/'  ap- 
proved April  15th,  1868  (Pamph,  L.,  p.  1037),  the  track  wai^ 
straightened  for  a  short  distance  at  and  near  the  Hackensack 
river  by  the  construction  of  what  is  now  the  main  line  at  that 
point,  but  the  piece  shown  in  yellow,  as  well  as  its  continua- 
tion on  the  westerly  side  of  the  river,  was  not  abandoned,  and 
has  since  continued  to  be  used  for  the  business  of  the  railroad, 
but  almost  exclusively  in  freight  transportation.  The  act  of 
18G8,  just  referred  to,  in  its  first  section  authorizes  the  rail- 
road companies  mentioned  in  its  title  "to  shorten,  straighten, 
widen,  or  otherwise  improve  any  part  of  their  railroad  lines 
ret^peetively,  ♦  ♦  ♦  and,  when  any  change  of  location  may 
be  determined  on  and  a  new  route  laid'  out,  to  construct  their 
road  thereon,  *  ♦  ♦  and,  when  such  new  route  is  com- 
pleted, to  abandon  that  part  of  the  present  route  for  which 
such  new  route  may  be  substituted  as  soon  as  the  same  can  be 
done  witliout  injury  to  the  public  or  the  business  of  said  road. 
*  *  *  And  until  so  abandoned  the  said  companies  shall 
maintain  and  operate  the  same ;  provided,  that  such  new  loca- 
tion  jihall  not  deviate  more  than  two  miles  from  the  present 
route,  and  shall  not  l)e  of  greater  width  than  authorized  by 
the  original  charter."  It  appears,  therefore,  that  this  parcel 
designated  "P.  R.  R.  (a)"  is  neither  an  independent  nor  a 
branch  line  of  railroad,  but  is  a  part  of  the  former  main  line, 
abandoned  for  use  as  such,  and  continued  in  operation  for 
railroad  purposes  only  because  the  exigencies  of  the  public 
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and  the  business  of  the  railroad  require  it  to  be  thus  main- 
tained. It,  however,  forms  no  part  of  the  "main  stem"  of 
the  principal  line  of  the  railroad  at  this  point,  and  cannot  be 
dealt  with  as  a  branch  railroad  having  a  main  stem  of  its 
own  under  the  principle  of  the  decision  of  this  court  in  45 
Vroom  720.  It  is,  in  contemplation  of  law,  the  same  as  a 
'•'siding.'^ 

The  parcel  designated  as  "(b)*'  in  the  writ  of  certiorari, 
and  designated  on  the  map  referred  to  as  "P.  R.  R.  (b)," 
formed  a  part  of  the  filed  survey  of  the  original  main  line  of 
the  railroad,  upon  which  the  road  was  constructed  under  the 
charter  already  referred  to.  Pamph,  L.  1832,  p,  96.  It  ex- 
tends from  the  present  main  line  of  the  United  New  Jersey 
Railroad  and  Canal  Company  at  or  near  Baldwin  avenue,  in 
Jersey  City,  to  the  main  line  of  the  National  Docks  railroad 
at  or  near  Academy  street,  a  distance  of  thirty-seven  hun- 
dredths of  a  mile.  Under  the  authority  of  the  act  of  April 
15th,  1868,  already  mentioned  (Pamph.  L.,  p,  1037),  the 
tracks  were  straightened  for  a  short  distance  at  this  point 
by  the  construction  of  the  track  which  now  forms  the  main 
line  of  the  united  companies  at  this  place,  and  the  parcel 
designated  as  "P.  R.  R.  (b)"  is  now  used  principally  for  a 
branch  to  a  railroad  yard  of  these  companies  and  to  the  Na- 
tional Docks  railroad.  What  use  it  has  in  connection  with  the 
latter  railroad  does  not  appear,  nor  does  it  appear  that  by 
legislative  authority  it  is  maintained  and  operated  in  connec- 
tion with  the  National  Docks  railroad.  Upon  the  facts  dis- 
played by  the  present  record  the  legal  status  of  this  parcel  is 
the  same  as  that  of  parcel  "(a),"  and  it  is  not  properly  to  be 
assessed  as  main  stem. 

The  third  parcel  is  designated  as  "(c)"  in  the  writ  of  cer- 
tiorari, and  is  a  strip  of  land  upon  which  is  a  railroad,  known 
as  the  "Harsimus  branch,"  extending  from  the  main  line  of 
the  United  New  Jersey  Railroad  and  Canal  Company  at  or 
near  Waldo  avenue,  in  Jersey  City,  and  running  parallel  with 
Sixth  street  to  tidewater,  a  distance  of  one  and  sixty-eight 
hundredths  miles.  It  is  marked  on  the  map  referred  to  as 
'T.  R.  R.  (c)."    This  branch  was  constructed  under  an  ad 
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of  March  30th,  1868,  entitled  "An  act  to  enable  the  United 
Railroad  and  Canal  Companies  to  increase  their  depot  and 
terminal  facilities  at  Jersey  City*^  (Pamph,  L.  1868,  p.  551), 
and  under  an  act  of  March  24th,  1869.  Paraph.  L,,  p,  560. 
The  act  of  1868  empowered  the  united  companies  to  con- 
struct a  branch  railroad  from  their  shore  property  at  Harsi- 
mus  cove  to  a  point  in  the  then  line  of  the  New  Jersey  rail- 
road in  or  eastward  of  the  deep  cut  in  Bergen  hill.  This 
branch  is  used  principally  for  freight  transportation,  but  this 
circumstance,  as  we  observed  in  the  case  already  dted  (45 
Vroom  720),  is  not  controlling.  It  is  a  branch  railroad, 
established  and  operated  as  such  by  legislative  authority,  and 
its  property  must  therefore  be  assessed  in  part  as  "main  stem" 
and  in  part  as  "other  property  used  for  railroad  purposes/' 
according  to  the  circumstances  of  the  property,  by  force  of 
the  taxing  act  of  1888. 

No  question  is  made  that  if  any  part  of  this  strip  desig- 
nated as  "(c)''  is  to  be  treated  as  main  stem  the  whole  of  it 
is  to  be  so  treated.  Nor  does  the  agreed  statement  of  facts 
disclose  whether  the  roadbed  occupies  less  than  the  entire 
width  of  the  strip.  Therefore  the  case  does  not  present  the 
question  that  was  recently  dealt  with  by  the  Supreme  Court 
In  re  United  New  Jersey  Railroad  and  Canal  Co,,  ante  p.  385. 

It  results  that,  with  respect  to  parcel  "(c),'*  the  judgment 
of  the  Supreme  Court  must  be  reversed  and  the  action  of  the 
state  board  of  assessors  affirmed.  In  other  respects  the  judg- 
ment of  the  Supreme  Court  should  be  affirmed. 

For  affirmance — None. 

For  reversal — Pitney,  Chancellor,  The  Chief  Justice, 
Reed,  Tbenchard,  Bogbrt,  Vredenburgh,  Vroom,  Qrben, 
Gray,  Dill,  J.J.    10. 
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RICHAKD  GARREBRANT,  DEPENDANT  IN  ERROR,  v.  CON- 
TINENTAL INSURANCE  COMPANY,  PLAINTIFF  IN 
ERROR. 

Argued  March  7,  1907— Decided  June  17,  1907. 

1.  A  fire  insurance  policy  in  the  standard  form  is  not  made  void 
by  the  use  of  a  gasoline  torch  by  a  painter  for  the  purpose  of 
burning  off  paint  from  the  building  insured,  where  the  work  has 
continued  for  less  than  the  fifteen  days  allowed  by  the  policy  for 
repairs. 

2.  Under  an  agreement  for  appraisal  made  pursuant  to  the  terms 
of  a  standard  fire  insurance  policy,  one  appraiser  learned  the 
opinion  of  the  other  as  to  the  amount  of  loss  and  thought  he 
would  be  unable  to  agree  upon  that  amount,  and  subsequently 
conferred  with  the  umpire  with  a  view  to  agreement  with  him; 
later,  upon  the  other  appraiser  expressing  satisfaction  with  the 
umpire's  figures,  the  first  appraiser  suspected  collusion  and  with- 
drew from  the  appraisement.  Held^  that  his  conduct  amounted 
to  a  submission  of  the  matter  to  the  umpire,  his  withdrawal 
came  too  late,  and  an  award  by  the  umpire  and  the  other  ap- 
praiser was  binding. 

3.  An  award  made  upon  an  agreement  for  appraisal  under  a  stand- 
ard fire  insurance  policy  is  not  open  to  attack  in  an  action  at 
law  for  misconduct  on  the  part  of  the  umpire. 


On  error  to  the  Supreme  Court. 

Action  upon  a  policy  of  fire  insurance  of  the  standard  forra. 
The  defences  were  that  the  policy  was  rendered  void  by  the 
use  of  gasoline,  and  that  no  appraisement  and  award  had  been 
made  as  required  by  the  policy.  There  was  a  verdict  for  the 
plaintiff  for  the  full  amount  of  the  policy. 

The  fire  seems  to  have  been  caused  by  the  use  of  a  gasoline 
torch  by  a  painter,  who  had  been  employed  to  paint  the  build- 
ing insured  by  the  policy  and  to  remove  the  old  paint.  He 
began  work  May  23d.  The  fire  occurred  the  next  day.  After 
the  fire  the  parties  entered  into  an  appraisal  agreement  in  the 
terms  of  the  policy.  Fox  was  selected  as  appraiser  by  the 
plaintiff  and  Gibson  by  the  defendant.  The  umpire,  Runyon, 
was  appointed  by  the  court,  in  accordance  with  the  statute. 

Vol.  xlvi.  37 


Digitized  by  VjOOQ IC 


578    COURT  OF  ERRORS  AND  APPEALS. 

Garrebrant  v.  Continental  Ins.  CJo.  75  N,  J.  L. 

At  a  meeting  of  the  three  a  controversy  arose  which  resulted 
in  the  withdrawal  of  Gibson.  Thereafter  an  award  was  made 
by  Fox  and  Runyon,  by  which  the  loss  was  fixed  at  a  sum  in 
excess  of  the  total  insurance.  There  was  no  other  evidence  of 
the  loss.  Gibson  testified  that  Fox,  when  they  were  with 
Runyon  at  the  burned  building,  said  that  the  loss  was  the 
face  of  the  policy,  to  which  he  replied:  "I  don't  agree  with 
that;  I  have  not  made  up  my  figures  yet;  we  will  go  down 
and  figure  the  thing  out  and  see  how  it  comes  out.''  There- 
after, he  testifies,  he  agreed  to  take  up  the  loss  with  Runyon 
and  Fox,  and  they  got  a  room  at  a  hotel.  He  then  testified 
as  follows : 

"I  asked  Mr.  Fox  if  he  had  any  figures ;  then  I  told  him  I 
would  take  it  up  in  items,  and  I  volunteered  to  take  it  up 
with  Mr.  Runyon,  and  I  asked  him  if  he  had  his  figures,  and 
he  said  he  had ;  I  said,  ^Ijct  me  see  what  kind  of  a  claim  you 
have;  I  have  no  prices;  let  me  see  how  these  items  come 
out ;'  Mr.  Fox  objected  to  my  having  this  paper,  but  I  told 
Runyon,  and  he  volunteered  in  handing  me  his  book;  I  took 
it;  Mr.  Fox  in  the  meantime  had  looked  over  and  seen  the 
sum  of  the  sound  value  of  Runyon's  figures,  and  he  says, 
*^Well,  there  is  no  use;  I  am  satisfied  to  take  your  figures; 
your  figures  we  will  stand  by;'  I  said,  ^Hold  up;  I  have 
something  to  say  about  this  matter;  if  I  am  a  party  to  this 
appraisal  I  want  something  to  show  to  the  companies  what 
they  aro  paying  for ;  they  expect  me  to  do  that ;'  and  I  took 
up  two  items  with  Mr.  Runyon,  and  Fox  said,  ^There  is  no 
use  bothering  with  this/  and  he  said,  ^You  and  I  will  sign  it,' 
and  I  said.  ^All  right ;'  I  said,  ^Do  you  want  to  sign  it,  Mr. 
Runyon  ?'  he  says,  'No,  I  won't  sign  it ;'  I  said,  'I  think  this 
thing  is  off;  I  resign  from  this  appraisement,'  and  Mr.  Geb- 
hardt — they  sent  for  him — he  came  up  and  said,  ^Go  ahead 
with  it ;  proceed  with  it;'  I  said,  *No,  I  am  done.'  " 

lie  also  testified  that  on  a  prior  occasion,  the  first  day  he 
met  Fox,  the  latter  told  him  the  amount  of  the  loss  was  more 
than  the  policy,  and  that  he  might  then  have  said,  "We  never 
can  agree."    lie  was  asked  why  he  called  in  the  services  of 
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Runyon  and  conferred  with  the  umpire,  to  which  he  replied: 
"I  will  tell  you  the  reason  why — because  the  umpire  had  been 
regularly  appointed  by  the  court,  and  it  is  just  as  I  before 
stated;  when  I  met  him  I  made  this  statement  to  Mr.  Run- 
yon ;  I  said,  ^Mr.  Fox  is  a  farmer ;  he  is  a  very  good  citizen 
and  all  that,  but  he  is  not  a  competent  man  to  take  hold  of 
this  thing  and  figure  out  the  damage  to  the  building,  but,'  I 
said,  Mn  order  that  you  can  understand  this  situation,  if  you 
afterwards  come  into  this  thing,  I  will  take  this  list  of  items 
and  we  will  go  over  and  see  if  it  is  covered,'  which  we  did, 
and  agreed  all  was  in,  with  the  exception  of  two  or  three  items 
and  some  doors  that  Mr.  Garabrant  called  my  attention  to; 
of  course,  we  put  them  all  in."  The  trial  judge  charged  the 
jury  that  even  if  they  believed  the  burning  of  the  paint  in- 
creased the  risk,  yet  the  policy  was  not  avoided  if  they  believed 
that  repainting  was  in  reason  required,  and  that  in  executing 
the  work  the  removal  of  the  old  paint  was  reasonably  required, 
and  the  method  adopted  for  its  removal  was  a  reasonably  safe 
and  proper  and  a  usual  way  to  accomplish  the  work;  that  the 
naphtha  (or  gasoline)  was  used  on  the  premises,  but  that  the 
question  was  whether  the  use  was  so  reasonable  and  usual  in 
the  execution  of  this  kind  of  work  that  the  contract  of  insur- 
ance must  be  regarded  as  executed  in  view  of  that  fact ;  that 
the  umpire  became  entitled  to  join  in  making  and  signing  an 
award  only  in  case  the  two  appraisers  disagreed  as  to  the 
amount  of  the  loss,  and  that  if  what  Gibson  said  to  Fox  was 
that  he  would  not  consent  to  saying  that  the  loss  was  up  to 
the  amount  insured  off-hand,  but  would  make  his  estimate 
from  the  data  which  he  had  made,  there  was  then  no  disagree- 
ment, but  that  if  Gibson  refused  to  agree  with  Fox  that  the 
,  loss  was  the  face  of  the  policy,  the  jury  had  a  right  to  find 
that  the  two  appraisers  did  disagree ;  that  if  Gibson  resigned 
in  good  faith  the  award  was  invalid,  but  if  his  conduct  in  with- 
drawing was  in  bad  faith,  endeavoring  to  prevent  the  signing 
of  the  award  and  to  postpone  further  consideration  for  some 
arbitrary  purpose,  then  Fox  and  Runyon  had  the  right  to 
make  the  award. 
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For  the  plaintiff,  defendant  in  error,  William  C.  Oebhardt. 
For  the  defendant,  plaintiff  in  error,  E,  A,  &  W.  T.  Day, 

The  opinion  of  the  court  was  delivered  by 

SwAYZE,  J.  We  think  the  ease  does  not  call  for  a  decision 
of  the  question  whether  within  the  meaning  of  the  policy  the 
use  of  gasoline  in  the  manner  in  which  it  was  used  increased 
the  hazard,  nor  whether  gasoline  was  kept,  used  or  allowed 
on  the  premises  in  contravention  of  the  policy.  Even  if  the 
contention  of  the  defendant  in  these  respects  is  correct,  the 
policy  is  not  avoided.  In  construing  a  writing  the  whole 
must  be  construed  together,  and  in  view  of  the  reasons  which 
led  to  the  use  of  the  language  employed.  The  paragraph  in 
the  policy  that  contains  the  clauses  above  referred  to  provides 
also  that  the  policy  shall  become  void  "if  mechanics  be  em- 
ployed in  building,  altering  or  repairing  the  within-described 
premises  for  more  than  fifteen  days  at  any  one  time."  This 
can  hardly  be  construed  otherwise  than  as  permitting  me- 
chanics to  be  employed  for  the  specified  time.  Prior  to  the 
adoption  of  the  standard  policy  it  had  been  held  by  several 
courts  that  ordinary  repairs  did  not  avoid  the  policy,  even 
where  the  fire  hazard  was  obviously  increased. 

In  Dohson  v.  Sotheby,  1  Moo.  £  M.  90,  the  policy  w^as 
issued  at  a  low  rate,  payable  for  buildings  wherein  no  fire  was 
kept  and  no  hazardous  goods  deposited.  The  buildings  re- 
quired tarring.  A  fire  was  lighted  in  the  inside  and  a  tar 
barrel  brought  into  the  building  for  the  purpose  of  perform- 
ing the  necessary  operations.  The  tar,  by  reason  of  the  negli- 
gence of  the  plaintiff's  servant,  took  fire,  and  the  premi^^es 
were  burnt.  Lord  Tenterden  said :  "The  common  repairs  of 
a  building  necessarily  require  the  introduction  of  fire  upon 
the  premises,  and  one  of  the  great  objects  of  insuring  is 
security  against  the  negligence  of  servants  and  workmen.  I 
cannot,  therefore,  be  of  opinion  that  the  policy  in  this  case 
was  forfeited."  This  decision  was  quoted  with  approval  by 
the  Supreme  Court  of  New  York,  in  Orant  v.  Howard  Insur- 
ance Co.,  5  Hill  10.    The  question  was  thoroughly  discussed 
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in  a  Maryland  case,  quoted  at  length  in  May  Ins.,  §  224; 
Jolly  V.  Baltimore  Equitable  Society,  1  Har.  &  0,  295,  and  by 
Justice  Clifford  in  James  v.  Lycoming  Fire  Insurance  Co,,  4 
Cliff.  272;  Fed,  Cos.  No.  7182.  The  effect  of  these  decisions 
was  to  make  it  a  jury  question  in  each  case  whether  the 
repairs  were  reasonable,  and  that  regardless  of  the  time  taken. 
To  meet  this  a  clause  was  introduced  in  some  policies  ex- 
pressly forbidding  repairs  without  the  consent  of  the  com- 
pany, and  sometimes  a  limited  time  was  allowed  for  repairs 
in  each  year.  In  1874  the  construction  of  such  a  clause  came 
before  the  Court  of  Appeals  of  New  York.  Rann  v.  Home 
Insura/nce  Co.,  59  N.  Y.  387.  In  that  case  the  policy  allowed 
five  days  in  each  year  for  incidental  repairs,  without  notice  or 
endorsement.  The  assured  had  procured  a  special  mechanics^ 
risk  for  two  months,  which  expired  two  weeks  before  the  fire. 
After  its  expiration  the  assured  began  putting  on  new  siding 
in  place  of  the  old,  which  had  become  decayed  and  dilapi- 
dated, and  this  work  had  been  in  progress  less  than  five  days 
when  the  ^re  occurred.  It  was  held  that  putting  on  new 
siding  came  within  the  definition  of  incidental  repairs,  and 
the  policy  was  not  avoided. 

Such  was  the  state  of  the  law  in  New  York  when  the  stand- 
ard policy  was  prepared.  It  was  prepared  for  use  in  that 
state.  Rich.  Ins.  133.  We  have  no  doubt  the  object  of  this 
clause  was  to  define  and  limit  the  right  of  the  insurer  and  the 
assured,  and  to  do  away  with  the  uncertainty  that  had  pre- 
vailed. This  is  the  view  expressed  in  a  recent  case  in  the 
Circuit  Court  of  Appeals  for  this  circuit  (German  Insur- 
ance  Co.  v.  Heame,  117  Fed.  Rep.  289),  and  seems  to  be  the 
view  taken  by  the  Court  of  Appeals  of  New  York.  Newport 
Improvement  Co.  v.  Home  Insurance  Co.,  163  N.  Y.  237;  57 
N.  E.  Rep.  475.  In  Michigan  the  court  has  gone  so  far  as  to 
hold  that  the  provision  does  not  apply  to  painters,  because 
they  are  not  mechanics,  and  that  the  question  of  the  rea- 
sonable time  occupied  in  painting  is  still  open,  notwithstand- 
ing the  limitation  to  fifteen  days.  The  distinction  between 
painters  who  are  employed  only  to  embellish  and  decorate  and 
carpenters  who  are  employed  to  construct  does  not  seem  to 
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us  valid  in  view  of  the  object  of  this  clause  of  the  standard 
policy  to  permit  building,  altering  and  repairing.  These 
words  seem  sufficient  to  include  such  a  betterment  as  repaint- 
ing. It  has  never  been  supposed  that  in  our  statutory  lan- 
guage mechanics'  liens  did  not  include  liens  for  painting.  If 
the  word  "mechanics"  in  the  policy  includes  painters,  as  wa 
think  it  does,  the  policy  was  not  forfeited,  for  the  repairs  had 
been  in  progress  only  two  days.  If,  however,  the  word  "me- 
chanics" docs  not  include  painters,  the  policy  contains  no 
provision  limiting  the  right  to  repaint,  and  the  question  actu- 
ally submitted  was  open  for  the  jury  under  the  authorities 
above  cited. 

The  right  to  repair  must  include  the  right  to  make  repairs 
in  a  reasonable,  proper  and  usual  way.  The  fact  that  the 
method  used  may  involve  an  increase  of  risk  is  not  a  valid 
argument  to  the  contrary,  since  increase  of  risk  is  involved  in 
the  very  fact  of  repair,  and,  as  Lord  Tenterden  said,  common 
repairs  necessarily  require  the  introduction  of  fire  upon  the 
premises.  By  permitting  repairs  the  company  assumes  the 
ordinary  risk  attendant  if  they  are  done  in  a  usual  and  proper 
way.  It  contracts  in  view  of  the  ordinary  business  methods. 
The  words  contained  in  another  clause  of  the  policy,  "any 
usage  or  custom  of  trade  or  manufacture  to  the  contrary  not- 
withstanding," have  no  application  to  the  clause  permitting 
repairs.  The  clause  in  which  they  are  found  must  be  read 
as  if  an  express  exception  of  the  right  to  repair  for  fifteen 
days  had  *been  inserted  therein.  In  this  way  effect  is  given 
to  all  the  words  of  the  policy  and  to  the  intent  of  the  par- 
ties. The  same  result  has  been  reached  in  Michigan  and 
Massachusetts.  Smith  v.  German  Insurance  Co,,  107  Mich. 
270;  First  Congregational  Church  v.  Holyoke  Mutual  Fire 
Insurance  Co.,  158  Mass.  475.  In  the  latter  case  it  was 
said  that  if  the  use  of  naphtha  at  the  time  and  in  the 
manner  in  which  it  was  used  was  reasonable  and  proper 
in  the  repair  of  the  building,  having  reference  to  the  danger 
of  fire  as  w^ell  as  to  other  considerations,  it  would  not 
render  the  policies  void,  and  that  the  proper  question  for 
the  jury  was,  "Was  such  a  use  of  naphtha  a  reasonably  safe 
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and  proper  way  of  making  repairs  on  this  building,  under  the 
circumstances?''  This  was  the  question  submitted  in  the 
present  case — ^we  think  rightly  submitted. 

With  reference  to  the  award,  it  was  essential  for  the  plaintiff 
to  show  that  the  award  was  made  in  compliance  with  the 
policy  (Wolff  V.  Insurance  Company,  21  Vroom  453),  espe- 
cially in  this  case,  since  unless  the  award  is  binding  the 
plaintiff  is  without  proof  of  the  amount  of  his  loss.  The 
question  submitted  to  the  jury  was  whether  the  conduct  of 
the  company's  appraiser  in  withdrawing  was  in  bad  faith,  and 
the  judge  expressly  said  that  the  umpire  could  join  in  making 
and  signing  the  award  only  in  case  the  appraisers  disagreed, 
and  he  called  attention  to  the  testimony  as  to  their  estimates 
of  the  loss.  The  effect  of  this  charge,  taken  as  a  whole,  is  in 
accord  with  the  rule  adopted  by  this  court  in  Broadway  In- 
surance Co,  V.  Dopng,  26  Id.  569.  In  that  case,  however,  the 
appraisal  agreement  differed  from  the  policy  in  failing  to 
require  that  the  appraisers  should  submit  their  differences  to 
the  umpire.  It  only  provided  that  the  award  of  any  two  of 
them  in  writing  should  be  binding.  In  the  present  case  the 
agreement  requires  that  the  appraisers  shall  estimate  and 
appraise  the  loss,  stating  separately  sound  value  and  damage, 
and,  failing  to  agree,  shall  submit  their  differences  to  the 
umpire.  In  a  proper  case  it  would  be  a  question  for  the  jury 
whether  the  appraisers  submitted  their  differences  to  the 
umpire  as  \he  agreement  requires,  but  no  request  was  made 
to  put  this  question  to  the  jury,  nor  was  exception  taken  to 
what  the  court  said  upon  the  subject.  Accepting  Gibson's 
version  of  what  occurred,  which  is  the  most  favorable  view 
for  the  defendant,  we  think  both  he  and  Fox  did  in  fact  sub- 
mit the  whole  matter  to  the  umpire — Fox  because  he  was 
satisfied  with  the  figures  made  by  Runyon,  Gibson  because  he 
thought  that  Fox  was  incompetent,  and  that  he  and  Eunyon 
could  probably  agree.  He  says  he  volunteered  to  take  the 
matter  up  with  Runyon,  and  he  actually  did  so,  apparently 
ignoring  Fox.  His  attempted  explanation  that  he  took  it  up 
with  Runyon  in  order  that  he  might  understand  the  situation 
if  he  afterward  came  into  the  thing  does  not  account  for 
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Gibson's  conduct.  The  very  fact  that  he  conferred  with 
Runyon  brought  the  latter  into  the  case,  and  amounted  to  a 
submission  on  Gibson's  part,  and  Fox's  subsequent  expression 
of  agreement  with  the  umpire  to  a  submission  on  his  part. 
It  was  too  late  then  for  Gibson  to  withdraw.  The  suggestion 
that  there  was  misconduct  on  the  part  of  the  umpire  cannot 
be  entertained  in  the  present  action,  which  is  a  suit  at  law. 
Ruclcman  v.  Ransom,  6  Id,  565.  The  same  principle  has 
been  recently  applied  by  this  court  to  an  award  under  a 
policy  of  insurance.  Kaplan  v.  Niagara  Fire  Insurance  Co., 
44  Id.  780. 

We  find  no  error  in  the  record,  and  the  judgment  is  af- 
firmed, with  costs. 

For  affirmance — Magib,  Chancellor,  The  Chief  Jus- 
tice,  Garrison,   Fort,   Hendrickson,   Pitney,    Swayzb, 

TrEN CHARD,  BOGERT,  VrEDENBURGH,  VrOOM,  GhEBN,  GrAY, 

Dill,  J.J.     14. 
For  reversal — None. 


ELLEN  GILROY.  RESPONDENT  IN  ERROR,  v.  SUPREBiE 
COURT  INDEPENDENT  ORDER  OF  FORESTERS, 
PLAINTIFF    IN    ERROR. 

Argued  June  27,  1907— Decided  November  18,  1907. 

1.  A  benefit  certificate  provided  that  the  secretary  of  the  medical 
board  of  the  order  should  have  power  to  reconsider  any  medical 
examination  within  six  months  after  passing  the  same,  and  if 
there  be  sufficient  cause  which  existed  at  the  time  of  the  exami- 
nation to  have  rejected  it,  he  may  reject  it,  whereupon  the 
assured  shall  cease  to  be  a  beneficiary  member  of  the  order. 
Heldj  that  in  a  suit  upon  the  certificate,  the  defendant,  in  order 
to  sustain  a  defence  that  the  medical  examination  was  recon- 
sidered and  rejected,  must  prove  that  it  was  for  a  sufficient  cause 
which  existed  at  the  time  of  the  original  examination. 
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2.  The  fact  that  one  parent  of  the  assured  died  of  phthisis  before 
the  medical  examination  is  not  of  itself  enough  to  prove  that  suffi- 
cient cause  existed  for  the  rejection  of  the  assured. 

3.  An  inquiry  made  of  an  applicant  for  insurance  as  to  the  cause 
of  his  father*s  death,  calls  not  for  a  definite  statement  of  fact, 
but  for  the  bona  fide  belief  and  opinion  of  the  applicant. 

4.  In  the  present  case,  the  provision  that  the  decision  of  the  supreme 
court  of  the  order  shall  be  final  and  conclusive,  is  intended  only 
to  mark  the  distinction  between  the  effect  of  the  decision  of  the 
supreme  court  of  the  order  and  that  of  its  other  courts,  and  not 
to  exclude  the  jurisdiction  of  the  legal  tribunals. 


On  error  to  the  Supreme  Court. 

For  the  plaintiff,  defendant  in  error,  Cecil  H,  MacMahon 
{Riker  &  Riker  on  the  brief). 

For  the  defendant,  plaintiff  in  error,  Craig  A.  Marsh, 

The  opinion  of  the  court  was  delivered  by 

SwAYZE,  J.  This  is  an  action  upon  a  benefit  certificate  on 
the  life  of  Thomas  F.  Killoran,  for  the  benefit  of  his  mother, 
Ellen  Gilroy.    The  defences  relied  upon  are: 

First,  That  within  six  months  after  the  medical  examina- 
tion of  Killoran  had  been  passed,  the  secretary  of  the  medical 
board  reconsidered  it  and  rejected  it. 

Second,  That  Killoran,  in  his  application  for  membership 
in  the  order,  falsely  represented  that  his  father  died  of  pneu- 
monia, when  in  fact  he  died  of  phthisis. 

Third,  That  the  courts  of  the  order  decided  adversely  to 
the  plaintiff's  claim,  and  that  their  decision  was  final  and 
conclusive. 

In  order  to  understand  the  first  ground  of  defence  it  is 
necessary  to  consider  with  care  the  exact  language  of  the  con- 
tract. It  provides  that  the  secretary  of  the  medical  board  of 
the  defendant  shall  have  power  to  reconsider  any  medical 
examination  within  six  months  after  passing  the  same,  and  if 
there  be  sufBcient  cause  which  existed  at  the  time  of  the  ex- 
amination to  have  rejected  it,  he  may  reject  it,  whereupon 
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such  member  shall  cease  to  be  a  beneficiary  member  of  the 
order. 

The  plea  significantly  omits  to  aver  that  there  was  a  rejec- 
tion for  sufficient  cause,  and  the  stipulation  slb  to  facts  merely 
sots  forth  that  the  secretary  reconsidered  and  rejected  the 
medical  examination,  but  does  not  set  forth  the  cause.  A 
letter  is  printed  in  the  book  from  one  Williams  to  one  Wright, 
notifying  the  court  to  which  Killoran  belonged  that  the  ex- 
amination had  been  reconsidered  and  rejected  by  the  medical 
board  because  he  did  not  give  a  correct  report  in  reference  to 
family  history.  The  communication  adds  that  had  the  same 
been  given  he  would  have  been  rejected  in  the  first  place. 
This  notice  is  not  evidence  of  the  cause  of  rejection  or  its 
sufficiency.  It  seems  to  be  no  more  than  notice  to  the  sub- 
ordinate court  of  the  fact  of  rejection.  But  aside  from  that, 
it  shows  a  rejection  by  the  medical  board,  a  body  which  by 
the  contract  consisted  of  three  physicians  and  the  supreme 
chief  ranger,  and  perhaps  a  president  and  secretary  in  addi- 
tion. A  rejection  by  such  a  board  may  well  have  been  in 
spite  of  the  vote  of  the  secretary,  to  whom  alone  the  contract 
committed  the  right  of  review.  In  this  respect,  however,  we 
must  Ixi  guided  by  the  stipulation  which  admits  that  it  was 
the  secretary  who  reconsidered  and  rejected  the  examination. 
The  failure  to  prove  a  rejection  by  him  for  a  sufficient  cause 
is  an  answer  to  this  defence.  The  subsequent  action  of  the 
supreme  chief  ranger,  which  was  affirmed  by  all  the  courts  of 
the  order,  placed  the  rejection  not  on  the  defect  in  family 
history,  but  on  the  fact  that  the  assured  had  made  a  false 
statement  in  his  medical  examination  paper.  What  the  false 
statement  was  is  not  specified.  There  is  no  proof  of  any  other 
cause,  and  the  Chief  Justice  was  therefore  quite  right  in 
charging  the  jury  that  the  cause  of  the  rejection  was  Kil- 
loran's  failure  to  give  a  correct  report  in  reference  to  his 
family  history.  Counsel  for  the  defendant  urges  that  it  was 
unnecessary  to  prove  the  cause  which  led  to  the  rejection,  and 
this  would  be  so  if  the  right  to  reject  had  been  absolute.  Such 
was  not  the  case.  The  examination  could  only  be  reconsidered 
and  rejected  for  a  sufficient  cause  which  existed  at  the  time  of 
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the  examination,  and  it  is  not  proved  that  an  incorrect  state- 
ment was  sufficient. 

The  defendant  is  not  helped  if  we  assume  the  cause  of  re- 
jection to  have  been  the  fact  that  the  death  of  the  assured's 
father  was  caused  by  phthisis.  It  would  still  be  incumbent 
upon  the  defendant  to  prove  that  this  would  have  been  a 
^sufficient  cause  within  the  contract.  No  doubt  such  a  family 
history  may  be  a  sufficient  reason  for  rejection,  and  we  might 
parhaps  so  assume  without  proof,  but  in  interpreting  a  clause 
which  works  a  forfeiture  we  ought  to  adopt  such  a  construc- 
tion as  may  save  the  contract.  We  think  the  parties,  by  the 
use  of  the  words  "sufficient  cause,'^  meant  more  than  a  suffi- 
cient reason.  They  meant  such  a  state  of  things  as  would  in 
fact,  as  distinguished  from  such  as  might  in  reason,  but  would 
not  in  fact,  lead  to  a  rejection.  There  is  no  evidence  to  show 
what  the  rule  or  custom  of  the  defendant  or  of  other  insurers 
is  as  to  the  acceptance  or  rejection  of  a  risk  where  the  father 
of  the  assured  has  died  of  phthisis.  If  the  rules  of  another 
order,  as  reported  in  Hoagland  v.  Supreme  Council,  Royal  Ar- 
canum, 4  Rohh,  607,  were  followed  by  the  Independent  Order 
of  Foresters,  the  question  of  acceptance  would  depend  on  the 
age  of  the  applicant.  It  probably  depends  in  each  case  upon 
the  age  of  the  applicant,  his  occupation  and  environment,  his 
general  prospect  of  life,  the  facts  of  the  family  history,  taken 
as  a  whole,  and  the  view  taken  by  the  insurers  of  the  trans- 
missible quality  of  the  disease,  or  of  parental  tendencies  and 
weaknesses. 

The  Royal  Arcanum  case  above  cited  shows  that  the  father^s 
death  from  phthisis  would  not  necessarily  cause  a  rejection, 
and  the  failure  of  the  defendant  in  this  case  to  plead  or  prove 
that  the  fact  would  have  been  sufficient  to  cause  Killoran's 
rejection  is  fatal  to  this  defence. 

So,  likewise,  a  false  statement  may  or  may  not  cause  a  re- 
jection, depending  upon  the  importance  of  the  statement  and 
the  likelihood  of  its  having  been  honestly  made. 

The  defence  of  false  representation  rests  upon  the  same 
false  statement  that  the  father  died  of  pneumonia  when  he  in 
fact  died  of  phthisis.    The  question  as  to  the  admissibility  of 
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the  physician's  book  and  the  parish  record  to  prove  the  cause 
of  death  becomes  of  no  importance  since  the  Chief  Justice 
did  not  reject  the  physician's  certificate,  but  said  he  would 
admit  it  upon  proof  that  the  person  named  was  the  father  of 
Killoran,  and  that  the  assured  knew  the  cause  of  his  father's 
death,  and  in  the  charge  he  assumed  that  the  fact  sought  to 
be  proved  was  true.  He  left  it  to  the  jury  to  say  whether  the 
assured  answered  the  question  honestly,  and  told  them  that  if 
Killoran  knew  the  answer  was  incorrect,  or  had  no  knowledge 
at  all  and  made  the  answer  without  belief  that  it  was  true, 
the  plaintiff  could  not  recover. 

The  question  is  presented,  therefore,  whether  the  answer 
must  be  absolutely  true  in  order  to  prevent  the  forfeiture,  or 
whether  it  suffices  that  the  assured  honestly  believed  it  to  be 
true.  Whether  the  statements  are  to  be  regarded  as  warran- 
ties or  as  representations  is  not  important.  If  representa- 
tions, they  were  as  to  a  fact  material  to  the  risk,  and  the 
obligation  of  the  assured  to  answer  truthfully  was  as  great  as 
if  his  answers  were  warranted  to  be  true. 

The  rule  adopted  by  this  court  is  that,  with  respect  to  ques- 
tions as  to  matters  that  the  insurer  must  know  are  not  within 
the  personal  knowledge  of  the  applicant,  and  with  respect  to 
those  that  call,  not  for  definite  statements  of  fact,  but  for 
statements  of  belief  or  opinion,  the  letter  of  the  contract  is  to 
be  controlled  by  its  spirit  and  purpose,  and  the  answers  will 
be  deemed  warranties  only  of  the  bona  fide  belief  and  opinion 
of  the  applicant.  Henn  v.  Metropolitan  Life  Insurance  Co., 
38  Vroom  310 ;  Dimich  v.  Metropolitan  Life  Insurance  Co., 
40  Id.  384,  393,  from  which  the  above  language  is  quoted. 

In  determining  whether  or  not  the  warranty  is  an  absolute 
one  or  only  of  the  applicant's  honest  belief,  the  court  may 
also  be  aided  by  a  consideration  of  all  the  language  of  the 
contract.  Moulor  v.  American  Life  Insurance  Co,,  111  V. 
8.  335. 

In  the  present  case  the  applicant  was  asked  if  any  of  his 
grandparents,  or  uncles,  or  aunts,  or  parents,  or  brothers,  or 
sisters,  or  other  relatives,  had  been  afflicted  with  many  enu- 
merated diseases,  of  which  phthisis  was  one.    And  the  consti- 


Digitized  by  VjOOQIC 


JUNE  TERM,  1907.  689 

46  Vroom.  Oilroy  y.  Indep.  Order  of  Foresters. 

tution  and  by-laws  provide  that  if  the  applicant  makes  any 
false  statement,  or  gives  any  untrue  answer,  or  conceals  or 
neglects  to  disclose  any  material  fact  relating  to  himself  or 
to  any  of  his  kindred,  in  his  medical  examination,  he  shall, 
ipso  facto,  forfeit  all  payments  he  may  have  made  and  all 
benefits  that  he  or  his  beneficiaries  would  otherwise  be  entitled 
to  receive.  We  cannot  believe  that  the  insurer  could  have 
intended  by  the  provision  as  to  facts  relating  to  kindred  and 
the  question  as  to  other  relatives  to  require  anything  more 
than  the  best  information  of  the  applicant-  The  words  "any 
of  his  kindred"  in  the  by-laws,  and  the  words  "other  rela- 
tives" in  the  interrogatories,  must  mean  kindred  and  relatives 
more  remote  than  grandparents,  uncles  or  aunts,  for  as  to 
these  the  inquiry  is  specific.  If  literally  construed,  the  words 
"kindred  and  relatives"  would  extend  to  the  very  remotest 
degree. 

Probably  no  one  can  be  found  whose  family  history  is  so 
perfect  that  some  relative  in  some  degree  has  not  had  one  of 
the  diseases  named.  The  applicant,  in  order  to  answer  with 
absolute  truth,  would  necessarily  have  to  answer,  "I  donH 
know,"  and  the  insurer  is  not  likely  to  have  asked  a  question 
to  which  a  confession  of  ignorance  would  be  the  only  possible 
answer  that  would  be  absolutely  true.  Such  an  inquiry  would 
be  idle.  What  the  insurer  must  have  sought  was  the  knowl- 
edge and  honest  belief  of  the  applicant,  and  since  this  same 
question  includes  the  inquiry  as  to  the  father,  the  same  limita- 
tion applies  to  that  inquiry. 

This  reasoning  does  not  indeed  apply  to  the  inquiry  as  to 
the  cause  of  the  father's  death,  but  that  inquiry  can  hardly  be 
given  a  wider  scope,  since  the  father  may  have  died  before  the 
birth  of  the  applicant  and  the  only  knowledge  he  may  have 
must  be  hearsay.  In  this  very  case  the  applicant  was  only 
five  years  old  when  his  father  died.  Moreover,  in  the  ordinary 
case  the  only  knowledge  the  applicant  can  have  must  be  de- 
rived from  others,  usually  perhaps  the  attending  physician, 
who  may  himself  have  made  a  false  diagnosis.  It  would  be 
possible  for  the  applicant  to  protect  himself  by  answering,  "I 
don't  know,"  but  in  that  respect  the  same  reasoning  applies 
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that  has  already  been  stated.  We  must  assume  that  in  asking 
a  question  as  to  which  ordinarily  the  applicant  must  depenJ 
upon  hearsay  only,  the  insurer  sought  only  to  ascertain  hi? 
honest  belief. 

It  is  said  that  the  cause  of  the  father's  death  is  a  matter  of 
public  record,  and  susceptible  therefore  of  exact  knowledge, 
but  it  is  obvious  that  the  correctness  of  the  public  record  ordi- 
narily depends  upon  the  accuracy  of  the  diagnosis  and  report 
of  the  attending  physician,  and  not  on  the  personal  knowledg ' 
of  the  applicant,  and  the  record  is  as  open  to  the  insurer  a^  to 
the  applicant.  This  argument  would  lead  only  to  the  view 
that  what  the  insurer  sought  was  the  applicant's  knowledge  of 
the  contents  of  the  record. 

The  provision  of  the  policy  authorizing  a  reconsideration 
of  the  medical  examination  sustains  this  view.  It  would  be 
quite  unnecessary  to  reserve  this  right  if  the  policy  was 
already  void  for  false  representation  or  breach  of  warranty, 
and  to  provide,  as  the  benefit  certificate  does,  that  upon  such 
reconsideration  and  rejection  the  member  should  cease  to  be  a 
beneficiary  member.  This  language  is  not  apt  to  cover  a  case 
where  the  applicant,  by  reason  of  his  false  statements,  had 
never  been  a  beneficiary  member.  That  is  this  case,  for  the 
bt^noiit  certificate  was  not  merely  voidable.  It  was,  ipso  facto, 
"nulled"  and  void  by  the  very  terms  of  the  application  if 
there  was  any  concealment,  misrepresentation  or  false  state- 
ment. The  provision  of  the  certificate  allowing  a  reconsidera- 
tion indicates  that  the  defendant  recognized  the  fact  that 
statements  not  absolutely  true  might  be  made,  and  reserved 
six  months  during  which  it  might  make  independent  in- 
quiries, and  recognized  also  the  fact  that  false  statements 
might  be  made  which  would  not  be  sufficient  to  justify  a  re- 
jection of  the  risk. 

The  Court  of  Chancery  took  a  different  view  in  Hoagland 
v.  Supreme  Council,  Royal  Arcanum,  supra.  The  provisions  of 
the  policy  in  that  case  seem  to  have  been  different  from  those 
of  the  one  now  in  suit,  and  the  opinion  of  the  learned  Vice 
Chancellor  dwells  upon  the  warning  there  given  to  the  appli- 
cant as  to  the  importance  of  a  correct  answer  as  to  the  cause 
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of  death  of  his  parents.  If  the  opinion  is  to  be  read  as  hold- 
ing that  in  every  case  the  statement  as  to  the  cause  of  a 
parent's  death  must  l)e  absolutely  true  on.  pain  of  forfeiture, 
we  cannot  adopt  it.  The  question  must  in  each  case  be  deter- 
mined by  the  nature  of  the  inquiry  and  by  the  language  of 
the  whole  contract.  In  the  present  case  we  think  the  inquiries 
in  question  were  meant  to  ascertain  the  applicant's  honest 
belief  only,  and  the  Chief  Justice  submitted  the  proper  ques- 
tions to  the  jury. 

The  third  defence  is  that  the  decision  of  the  courts  of  the 
order  against  the  plaintiff  was  final  and  conclusive.  We  do  not 
now  find  it  necessary  to  determine  whether  an  agreement  that 
the  decision  of  the  courts  of  the  order  shall  be  final  and  con- 
clusive as  to  the  legal  liability  of  the  order  itself  is  enforce- 
able, or  whether  it  is  illegal  because  it  ousts  the  ordinary 
courts  of  law  of  jurisdiction.  The  benefit  certificate  does  not 
make  a  favorable  decision  by  the  courts  of  the  order  a  condi- 
tion precedent  to  the  right  of  action,  and  if  it  binds  the  mem- 
ber to  seek  redress  in  the  order  as  to  his  property  rights,  that 
condition  has  been  complied  with.  The  question  is,  What  is 
the  proper  construction  of  the  contract  in  this  respect  ?  The 
clause  making  the  action  or  decision  of  the  supreme  court  of 
the  order  final  and  conclusive  occurs  in  the  provision  for 
appeals,  which  provivies  that  the  right  of  appeal  shall  be 
vested  in  every  court,  and  that  an  appeal  shall  lie  against  the 
action  or  decision  of  any  officer  or  of  any  court,  except  the 
action  or  decision  of  the  supreme  court,  and  that  is  made  final 
and  conclusive  in  all  cases.  We  think  the  words  "final  and 
conclusive"  were  intended  to  mark  the  distinction  between  the 
effect  of  the  decision  of  the  supreme  court  of  the  order  and 
that  of  its  other  courts,  and  not  to  exclude  the  jurisdiction  of 
the  legal  tribunals.  The  supreme  court  of  the  order  is  the 
very  corporation  whose  contractual  liability  is  in  question, 
and  we  ought  not  to  adopt  a  construction  which  would  make 
it  the  final  judge  in  its  own  cause.  Such  a  construction  is  so 
out  of  harmony  with  fundamental  principles  that  only  the 
clearest  and  most  unequivocal  language  would  lead  a  court 
to  adopt  it.     Effect  can  be  given  to  the  words  "final"  and 
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"conclusive"  by  holding  that  they  are  final  and  conclusive 
within  the  order  itself,  without  holding  that  they  were  exclu- 
sive and  meant  to  oust  the  jurisdiction  of  our  courts.  Such 
we  think  is  the  proper  meaning  to  be  attributed  to  this  clause, 
and  this  defence  also  fails. 

We  find  no  error  in  the  record,  and  the  judgment  is  af- 
firmed, with  costs. 

For  affirmance — Hendrickson,  Swayze,  Trenchard,  Bo- 
GKRT,  Vredenburgh,  Vroom,  Green,  Qray,  Dill,  J.J.    9. 

For  reversal — Magie,  Chancellor,  Garrison,   Pitney, 
Reed,  J.J.    4. 


JOHN  MURTLAND.  PLAINTIFF,  DEFENDANT  IN  ERROR,  V. 
ATLANTIC  CITY,  DEFENDANT,  PLAINTIFF  IN  ERROR. 

Argued  March  20,  1906— Decided  March  4,  1907. 

1.  A  city  entered  into  a  contract  with  A  that  he  should  construct 
a  receiving  well  twenty-tive  feet  in  diameter  and  thirty  feet  in 
the  earth. 

2.  It  appears  that  through  the  site  fixed  under  the  contract  for  the 
construction  of  the  well  there  had  been  formerly  sunk  by  the 
city  an  old  concealed  test  well  which  had  been  abandoned.  A 
claims  that  after  sinking  the  receiving  well  twenty-seven  and  one- 
half  feet,  further  work  became  impossible  by  reason  of  subter- 
ranean water  rushing  up  through  the  old  test  well  and  flooding 
the  excavation.  He  thereupon  announced  to  the  city  that  be  had 
abandoned  his  contract,  and  thereafter  brought  an  action  against 
the  city  to  recover  damages  caused  by  the  presence  of  the  old 
well. 

3.  On  the  trial  the  trial  justice  charged  the  jury  that  if  it  believed 
that  the  existence  of  the  sunken  well  made  the  performance  of  the 
contract  impossible,  that  the  contractor  had  a  right  to  rescind 
the  contract  and  bring  his  action.  Held,  that  there  was  error 
in  not  leaving  to  the  jury  the  question  whether  when  the  site  of 
the  receiving  well  was  designated  the  city  could  have  reasonably 
apprehended  that  the  presence  of  the  old  test  well  would  render 
the  performance  of  the  contract  impossible,  and  so  whether  the 
city  fraudulently  imposed  upon  the  contractor  a  useless  work. 
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On  error  to  the  Supreme  Court. 
For  the  plaintiff  in  error,  Clarence  L,  Cole, 
For  the  defendant  in  error,  George  Bourgeois. 

The  opinion  of  the  court  was  delivered  by 

Reed,  J.  On  June  7th,  1904,  the  board  of  water  commis- 
sioners of  Atlantic  City  entered  into  a  contract  with  Murt- 
land by  the  terms  of  which  Murtland  was  to  construct  a  pump 
well  at  such  times  and  points  and  with  such  force  as  might  be 
directed  by  the  engineer.  It  was  agreed  that  the  word  "engi- 
neer" was  understood  to  refer  to  the  engineer  and  superin- 
tendent of  the  water  department  of  Atlantic  City  or  his  suc- 
cessors in  office. 

The  well  was  to  be  twenty-five  feet  in  diameter  and  about 
thirty  feet  in  depth.  A  concrete  floor  was  to  be  laid  on  the 
bottom  and  a  curbing  of  brick  and  cement  built  up  on  tlie 
required  line. 

The  contractor  was  to  provide  power  and  piping  for  pump- 
ing and  draining  the  pit.  The  price  for  the  work  was  fixed 
at  $4,475. 

The  point  where  the  well  was  to  be  constructed  was  located 
by  Mr.  Myers,  assistant  engineer  for  the  Atlantic  City  Water 
Works. 

Mr.  Murtland  began  to  excavate  for  the  work  on  June  34th. 
He  says  he  had  excavated  to  the  depth  of  sixteen  feet  below 
the  surface  when  a  colunm  of  water  burst  through  the  hole  in 
the  bottom  of  the  excavation.  He  says  he  at  once  asked  Mr. 
Myers  what  it  meant,  and  that  Mr.  Myers  told  him  it  was  an 
old  test  well;  that  they  had  been  testing  for  water  in  that 
vicinity  for  the  purpose  of  artesian  wells,  and  not  finding  any, 
they  had  withdrawn  the  pipe.  Mr.  Murtland  says  he  fought 
the  inflow  of  water  as  well  as  he  could,  and  dug  on  until  he 
reached  a  depth  of  twenty-seven  feet  six  inches,  and  had  only 
two  feet  six  inches  more  to  excavate  when  the  test  well  burst 
out  with  such  force  that  he  was  unable  to  continue  his  work. 

Vol.  xlvi.  38 
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This  occurred  on  Tuesday  afternoon,  and  until  Saturday  he 
tried  every  method  suggested  by  himself  or  Mr.  Myers  to 
arrest  the  flow  of  water  so  as  to  make  it  possible  to  resume 
work,  and  was  unable  to  do  so.  On  Monday  he  returned  and 
found  affairs  as  before.  The  water  department  assisted  in 
the  endeavor  to  obviate  the  diflBculty,  and  sunk  an  artesian 
well  outside  of  the  excavation  to  see  if  it  would  relieve  the 
pressure  upon  the  old  test  well,  so  that  the  pumps  could  take 
care  of  the  water  in  the  well  Murtiand  was  trying  to  construct. 

This  was  a  failure  also,  and  in  August  Murtiand  announced 
to  the  board  that  he  would  not  go  on  with  the  work. 

The  well  was  afterwards  completed  by  the  board  of  water 
commissioners,  but  not  to  the  depth  or  according  to  the  mode 
provided  in  the  contract  with  Murtiand. 

In  January,  1905,  this  action  was  brought.  The  declara- 
tion set  out  the  contract  of  June  as  executed  by  Atlantic  Ciiy, 
the  defendant,  by  its  agent,  the  Atlantic  City  water  depart- 
ment. It  set  out  that  by  this  contract  it  became  the  duty  of 
the  defendant  to  designate  the  location  for  the  construction 
of  a  well,  where  the  construction  thereof,  to  the  best  of  its 
knowledge,  should  be  possible  of  performance;  that  defend- 
ant selected  a  location  over  land  on  which  it  had  previously 
constructed  an  artesian  well,  the  piping  in  which  had  been 
withdrawn  from  the  ground  and  no  evidence  thereof  appeared 
on  the  surface  of  the  ground;  that  the  defendant  did  not 
notify  the  plaintiff  of  the  existence  of  said  well;  that  tlie 
plaintiff,  in  ignorance  of  its  existence,  purchased  material  and 
excavated  to  the  depth  of  sixteen  feet  or  thereabouts  when  the 
old  well  broke  out;  that  the  plaintiff  still  continued  to  dig 
until  it  became  impossible  to  excavate  to  the  depth  of  thirty 
feet;  that  the  plaintiff,  about  September  1st,  1904,  notified 
defendant  of  the  impossibility  of  constructing  said  well,  and 
then  and  there  rescinded  said  contract.  Another  count  of  the 
declaration  set  out  the  same  facts  as  the  preceding  count, 
except  the  fact  of  the  rescission  of  contract,  and  then  charges 
that,  by  reason  of  the  impossibility  of  performance  of  the 
contract,  the  plaintiff  became  released  by  the  act  of  defendant 
from  further  construction  of  the  well. 
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In  still  another  count  the  plaintifiE,  after  setting  out  the 
facts  charged  as  before,  further  charged  that  by  reason  of  the 
deceptive,  false,  fraudulent  and  impossible  designation  of 
location  for  said  pump  well,  the  agreement  became  null  and 
void. 

Upon  the  trial  of  the  cause  the  only  question  submitted  to 
the  jury  aside  from  the  question  of  damages  was  whether  the 
presence  of  the  old  test  well  made  the  execution  of  the  plaint- 
iffs contract  impossible.  The  trial  court  charged  that  if  the 
jury  believed  that  the  existence  of  that  sunken  well  made  the 
performance  of  this  contract  impossible,  Murtland  was  justi- 
fied in  rescinding  his  contract,  and  would  have  a  right,  imder 
the  circumstances,  to  bring  his  action.  To  this  judicial  state- 
ment there  was  an  exception. 

It  is  observed  that  the  contract  was  not  to  construct  a  well 
at  any  particular  point.  It  was  to  build  at  such  point  as  might 
be  directed  by  the  engineer  and  superintendent  of  the  water 
department  of  Atlantic  City.  This  was  a  complete  contract, 
which  I  assume  would  have  given  Mr.  Murtland  a  right  of 
action  had  the  defendant's  engineer  refused  to  designate  any 
point  for  construction,  and  this  contract  was  possible  of  per- 
formance if  there  was  any  point  where  the  work  could  have 
been  executed.  When  the  designation,  however,  was  made  by 
the  servant  of  the  water  company  the  contract  became  one  to 
build  a  well  at  that  particular  point. 

The  plaintiff's  case  rested  entirely  upon  the  proposition  that 
to  build  the  well  described  was  at  that  point  impossible.  The 
contrariety  of  judicial  sentiment  respecting  the  obligation  of 
one  who  covenants  to  do  that  which  is  impossible  in  respect 
of  the  question  whether  the  impossibility  nullifies  the  con- 
tract, or  whether  having  covenanted  he  is  bound  to  perform 
because  he  has  covenanted,  need  not  be  discussed.  Nor  is 
there  any  reason  for  discussing  the  effect  of  such  impossi- 
bility had  the  action  been  brought  by  the  board  of  water  com- 
missioners of  Atlantic  City  against  Murtland  for  failure  to 
perform  his  contract.  This  action  is  brought,  as  it  is  per- 
ceived, by  Murtland  against  Atlantic  City,  although  he,  Murt- 
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land,  has  not  executed  his  contract  according  to  the  terms  of 
his  agreement. 

So  far  as  concerns  the  plaintiff's  right  to  recover  for  the 
amount  of  work  he  had  already  done  when  the  impossibility 
of  continuing  the  work  became  a  demonstrated  fact,  recovery 
might  rest  upon  the  conduct  of  the  defendant  in  adopting  and 
using  all  or  a  portion  of  the  work  which  Murtland  had  already 
done.  The  city,  while  not  completing  the  work  in  conformity 
with  the  specifications  under  which  Murtland  was  to  work, 
did  use  the  excavation  which  Murtland  had  already  made. 

The  proposition  is  that  Atlantic  City  shall  pay  Murtland 
not  only  for  all  the  work  he  has  done,  but  also  damages  for 
all  the  work  he  has  not  done,  although  by  reason  of  the  im- 
possibility of  performance  the  work  may  have  been  of  no 
advantage  to  Atlantic  City. 

It  is  entirely  clear  that  if  both  parties  stand  upon  the  same 
footing  in  respect  to  that  element  in  the  contract  which  made 
it  impossible  of  execution,  no  such  liability  can  rest  upon 
Atlantic  City. 

To  impose  a  liability  upon  either  party  there  must  be  some- 
thing in  the  covenant  which  expressly  or  impliedly  provides 
for  such  a  contingency,  or  there  must  be  some  conduct  of  the 
one  which  amounts  to  fraud  upon  the  other  party. 

Tlie  vendor  who  knows  of  the  non-existence  of  a  thing  he 
contracts  to  deliver  is  liable  for  his  non-performance.  Hills 
v.  Sughue,  15  M.  i&  W.  253. 

In  that  case  he  had  induced  the  parties  to  rely  upon  his 
contract,  when  he  knew,  or  ought  to  have  known,  he  could  not 
perform. 

Indeed,  Professor  Parsons  remarks,  that  "if  one  for  a  valid 
consideration  promises  another  to  do  that  which  is  in  fact 
impossible,  and  the  promise  is  not  obtained  by  actual  or  con- 
structive fraud,  and  is  not  on  its  face  obviously  impossible, 
there  seems  to  be  no  reason  why  the  promisor  should  not  be 
lield  to  pay  damages  for  breach  of  contract,  not,  in  fact,  for 
not  doing  what  cannot  be  done,  but  for  undertaking  or  promis- 
ing to  do  it."    2  Pars,  Cont  185. 
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But,  as  already  remarked,  whether  Murtland  is  bound  to 
perform  his  contract  is  not  the  question  now  pressing,  but 
whether  he  can  recover  against  Atlantic  City,  and  it  is  plain 
that  he  cannot,  unless  he  was  induced  to  enter  into  the  con- 
tract by  something  which  the  water  company  did  or  neglected 
to  do  which  amounted  to  deceit.  All  that  appeared  upon  the 
trial  was  that  one  or  more  of  defendant's  servants  had  driven 
or  bored  an  old  test  well  which  proved  unserviceable  for  the 
purpose  for  which  it  was  intended,  and  was  abandoned  and 
covered  up. 

Whether  the  board  had  in  mind  the  presence  of  this  old 
well  at  the  time  the  location  of  the  new  well  was  designated, 
and,  if  so,  whether  that  fact  would  have  led  them  to  suppose 
that  it  would  not  merely  interfere  with  the  work  of  the  com- 
plainant, but  render  it  entirely  impossible,  was  a  question  not 
submitted  to  the  jury  at  all. 

Indeed,  it  is  obvious  from  the  testimony  that  if  the  com- 
pletion of  the  well  was  impossible,  it  became  so,  not  because 
of  the  presence  of  the  well,  but  because  of  the  character  of  the 
soil.  As  already  remarked,  the  water  began  to  flow  from  this 
well  when  Murtland  had  reached  a  depth  of  sixteen  feet,  and, 
notwithstanding  this  fact,  Murtland  proceeded  to  a  depth  of 
twenty-seven  feet  six  inches,  within  two  and  one-half  feet  of 
the  required  depth.  Murtland  excavated  eleven  feet  in  spite 
of  the  flow  of  water.  When  he  reached  a  depth  of  twenty- 
seven  feet  six  inches  he  had  approached  within  two  feet  six 
inches  the  bottom  of  the  stratum  of  clay  which  had  enclosed 
the  stratum  of  water-bearing  sand  forty  feet  in  depth  and 
running  down  to  another  stratum  of  clay  twenty  feet  thick. 
Between  these  two  clay  strata  was  compressed  this  water-bear- 
ing sand,  having  a  pressure  which  would  raise  the  water  from 
eighteen  to  twenty  feet  if  afforded  a  vent.  When  Murtland 
had  reached  a  depth  of  twenty-seven  feet  six  inches  the  layer 
of  clay  had  become  so  thin  that  the  verge  of  the  old  test  hole 
easily  crumbled  away,  and  so  the  orifice  was  enlarged,  and 
according  tp  the  testimony  of  Lamphin,  who  tested  it,  there 
was  only  two  or  three  feet  of  clay  left  in  the  bottom  which 
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corresponds  with  his  statement  that  the  stratum  of  clay  was 
from  eighteen  to  twenty-nine  feet  below  the  surface  of  the 
ground. 

It  is  perceived,  therefore,  that  if  there  had  been  no  test 
hole  Murtland  in  digging  down  to  the  prescribed  depth  of 
thirty  feet  would  have  dug  away  substantially  all  the  clay 
sheath  and  liberated  the  water  and  sand  of  the  under  stratum. 

Had  the  stratum  of  clay  extended  five  feet  deeper,  the  pres- 
ence of  the  test  well  would  have  no  more  interfered  with  the 
excavation  from  twenty-seven  feet  six  inches  to  thirty  feet 
than  the  test  well  in  fact  interfered  in  digging  from  sixteen 
feet  to  twenty-seven  feet  six  inches. 

In  view  of  these  conditions,  and  assuming  that  the  board  of 
water  commissioners  knew  of  this  well,  it  does  not  follow  that 
in  designating  the  point  where  Murtland  was  to  do  his  work 
tho  defendant  or  its  servants  did  or  neglected  to  do  anything 
by  which  a  legal  conclusion  can  be  drawn  that  their  conduct 
was  intentionally  or  presumptively  fraudulent. 

It  was  certainly  a  question  for  the  jury  whether,  when  the 
site  for  the  new  well  was  designated,  the  city  should  reason- 
ably have  apprehended  that  the  presence  of  the  test  well  would 
render  the  performance  of  the  contract  impossible  and  so  a 
useless  contract  be  fraudulently  imposed  upon  the  plaintiff. 

The  judgment  should  be  reversed. 

For  affirmance — None. 

For  reversal — Maqie,  Chancellor,  The  Chief  Justice, 
Garuisox,  Fort,  Garretsox,  Hendrickson,  Pitney, 
SwAY^E,  Reed,  Boqert,  Vredexburgh,  Vroom,  Green, 
Gray,  Dill,  J.J.     15. 
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MORRIS  J.  LOXLEY,  PLAINTIFF.  AND  PLAINTIFF  IN 
ERROR.  V.  CLEMENT  STUDEBAKER  ET  AL..  DEFEND- 
ANTS, AND  DEFENDANTS  IN  ERROR. 

Argued  June  20,  1907— Decided  November  18,  1907. 

1.  When-  a  broker  is  employed  to  sell  real  estate  at  a  fixed  price 
before  a  certain  date,  his  agency  expires  at  the  date,  and  he  is 
not  entitled  to  commissions  unless,  before  the  arrival  of  this  date, 
he  has  found  a  purchaser  able  and  willing  to  buy  on  the  terms 
fixed  in  the  employment,  or  unless  the  employer,  by  fraudulent 
conduct,  has  defeated  the  efforts  of  the  agent  to  effect  a  sale. 
The  sale  of  the  property,  afte»  the  termination  of  the  broker's 
agency,  by  the  owner  to  a  purchaser  with  whom  the  agent  had 
been  in  negotiation  during  the  period  of  his  employment,  does  not 
entitle  him  to  commissions. 

2.  A  written  contract  was  entered  into  by  which  a  broker  was  given 
an  exclusive  right  to  sell  real  estate  at  a  fixed  price  before  a  cer- 
tain date.  Heldj  that  the  trial  court  rightly  excluded  an  offer  to 
show  that  at  the  time  of  the  execution  of  this  contract  the 
defendants  told  the  plaintiff  that  if  a  sale  satisfactory  to  the 
defendants  was  effected  by  the  broker  after  the  expiration  of  the 
written  contract  the  defendants  would  pay  the  broker  his  com- 
missions. 


On  error  to  the  Supreme  Court. 

For  the  plaintiff  in  error,  Robert  II.  McCarter,  attorney- 
general. 

For  the  defendants  in  error,  Pitney,  Hardin  &  Skinner, 

The  opinion  of  the  court  was  delivered  by 

Reed,  J.  This  writ  of  error  brings  up  a  judgment  of  non- 
suit. The  action  was  brought  to  recover  coniniisiiions  for  the 
sale  of  a  gas  plant  situated  at  South  Bend.  Indiana.  The  gas 
plant  was  the  property  of  the  South  Bend  Fuel  and  Gas  Com- 
pany. The  defendants  controlled  and,  with  their  family  con- 
nections, owned  the  stock  of  the  company.  The  plaintiff  is  a 
broker,  having  an  oflSce  in  Philadelphia. 
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On  April  15th,  1903,  Mr.  Loxley,  the  plaintiff,  wrote  to 
Mr.  George  M.  Studebaker,  one  of  the  defendants,  asking  him 
if  he  would  consider  a  sale  of  the  gas  plant,  and  stating  that 
the  parties  that  ho,  Mr.  Loxley,  represented  were  ampfy  able 
to  purchase  if  the  price  and  terms  were  satisfactory  to  them. 
He  also  suggested  that  he  should  visit  South  Bend.  Mr. 
Studebaker,  by  telegram,  advised  him  not  to  come. 

On  October  SIst,  1903,  Loxley  wrote  again  to  Mr.  Stude- 
baker, a>king  him  if  he  would  sell,  and  telling  him  that  the 
gentlemen  who  would  consider  the  purchase  were  Bertrom  & 
Storrs,  40  Wall  street,  New  York.  He  also  said  he  would  be 
glad  to  go  to  South  Bend,  and  would  like  to  have  some  figures 
as  to  the  gross  and  net  income  and  operating  expenses  of  the 
plant.  The  answer  to  this  letter  was  not  produced,  but  on 
November  12th  Loxley  wrote,  saying  he  would  visit  South 
Bend  and  get  the  data  and  talk  over  matters.  On  November 
17th  he  was  told  to  come. 

On  November  nth  Bertrom  &  Storrs  wrote  to  Loxley,  en- 
closing a  paper  containing  questions  respecting  the  gas  prop- 
erty which  they  wished  the  owners  to  answer. 

On  December  1st  Loxley  wrote  to  Clement  Studebaker, 
stating  that  he  had  had  a  conference  with  Bertrom  &  Storrs, 
and  that  they  were  awaiting  information. 

On  Decern Ijor  5th  Clement  Studebaker  wrote  that  they 
would  be  able  to  send  ths  information  on  the  first  of  the  week, 
and  stating  that  they  would  not  be  willing  to  consider  any- 
thing but  a  cash  offer  at  the  figures  named. 

In  the  meantime  Loxley  had  visited  South  Bend  and  had 
had  an  interview  with  C.  Studebaker,  and  made  some  memo- 
randa, and  got  a  statement  that  the  company  would  accept 
$400,000  for  the  stock  of  the  company.  Nothing  was  said 
aboijt  commissions.  This  information  was  communicated  to 
Bertrom  &  Storrs. 

On  Decem])er  12th  Loxley  wrote  the  gas  company,  saying 
that  pending  the  arrival  of  detailed  information  Bertrom  & 
Storrs  were  arranging  to  send  their  confidential  engineer  to 
examine  the  physical  condition  of  the  gas  plant. 
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On  March  2d,  1904,  Bertrom,  Storrs  &  Griscom  (the  latter 
being  a  lately  admitted  member  of  the  firm)  wrote  to  Clement 
Studebaker,  Jr.,  conveying  an  offer  to  purchase.  The  terms 
offered  were  $750,000,  the  present  bonds  to  remain  outstand- 
ing, and  to  be  deducted  at  their  par  value  from  this  purchase 
price. 

On  April  9th  Mr.  Studebaker  replied  that  thay  would  not 
consider  anything  but  a  cash  offer.  Other  unimportant  letters 
were  interchanged  under  dates  of  June  3d,  11th  and  17th. 

On  June  16th  C.  Studebaker  enclosed  a  statement  of  their 
gross  and  net  income,  operating  expenses,  and  expenses  for 
improvements  and  for  a  new  site.  He  also  called  attention  to 
the  fact  that  they  had  bonds  to  the  amount  of  $450,000  out- 
standing, instead  of  $500,000,  and  conveys  other  now  unim- 
portant information. 

On  June  20th  C.  Studebaker,  Jr.,  sent  Loxley,  by  his  re- 
quest, a  report  by  Haskins  &  Sells  on  the  affairs  of  the  com- 
pany for  1902  and  1903,  the  acceptance  of  which  report  is 
acknowledged  June  23d. 

On  June  28th  Loxley  enclosed  a  letter  from  one  Frank 
Tilford,  making  a  cash  offer  for  the  bonds  of  the  company. 
This  offer  was  withdrawn  by  letter  July  13th.  In  this  letter 
Loxley  states  that  he  believes  he  could  sell  the  plant  if  they 
would  take  $375,000  for  the  stock,  less  his  commission  of 
three  per  cent. 

On  July  19th  the  gas  company  made  a  proposition  to  sell 
for  $400,000  net  to  them. 

On  July  2l8t  Loxley  wrote  to  Bertrom,  Storrs  &  Griscom 
thus :  "After  a  great  deal  of  hard  work,  I  have  gotten  thoi^e 
South  Bend  people  to  quote  me  a  price  for  $400,000  for  the 
stock  of  the  plant,  subject  to  the  bond  issue  for  $450,000,  and 
not  $500,000,  as  quoted  you  by  them." 

On  July  22d  Bertrom,  Storrs  &  Griscom  wrote  to  Jjoxley, 
declining  the  offer,  which  letter  Ix)xley  forwarded  to  the  gas 
company  in  a  letter  of  his  under  date  of  July  23d.  In  the 
last  letter  Loxley  asserted  his  ability  to  sell  the  gas  company 
stock  for  $365,000,  subject  to  the  bond  issue  of  $450,000, 
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upon  the  verification  of  the  figures  furnished  by  Loxley  ob- 
tained from  the  gas  company. 

So  far  it  is  perceived  that  Loxley  was  acting  for  some  pro- 
posed purchaser,  and  not  acting  as  a  broker  for  the  gas  com- 
pany. 

In  answer  to  his  suggestion  contained  in  the  letter  of  July 
13th  that  he  could  sell  the  plant  for  $375,000,  less  his  three 
per  cent,  commission,  he  was  plainly  told  that  the  company's 
terms  were  $400,000  net. 

On  July  28th,  1904,  the  gas  company  wrote  a  letter  which 
conferred  upon  Loxley  the  exclusive  right  to  sell  the  stock, 
treasury  bonds  and  real  estate  of  *the  gas  plant,  that  exclusive 
right  to  terminate  on  December  1st,  1904.  By  a  confirmatory 
letter  of  the  same  date,  the  lowest  price  at  which  the  sale 
could  be  made  was  fixed  at  $365,000  cash,  the  company  agree- 
ing to  pay  three  per  cent,  commission  on  the  price,  as  well  as 
on  the  amount  of  stock  which  the  gas  company  should  receive, 
at  the  value  that  it  received  it.  A  right  was  granted  Loxley 
to  receive  commission  from  the  purchaser. 

By  letter  of  August  17th,  1904,  the  terms  contained  in  the 
letter  of  July  17th  were  confirmed,  and  the  gas  company 
agreed  that  commissions  should  be  paid  upon  the  aggregate 
amount  of  bonds  outstanding,  plus  the  price  received  for  the 
stock. 

After  November  15th  the  correspondence  displays  a  variety 
of  offers  for  options  to  purchase  given  to  different  parties, 
none  of  which  were  accepted  by  any  one  of  them. 

On  November  15th,  1904,  Loxley  wrote  to  C.  Studebaker, 
and,  after  speaking  of  these  fruitless  negotiations,  said:  "I 
have  advised  you  of  an  offer  of  $300,000  cash  for  all  the  stock, 
subject  to  the  usual  examination  of  statements  and  figures.  I 
believe  it  is  the  best  price  that  will  be  offered.*' 

C.  Studebaker,  Jr.,  replied  that  if  the  amount  of  cash 
was  raised  to  $325,000,  after  commissions  were  paid,  he  might 
induce  the  company  to  accept  it,  but  it  was  doubtful.  He 
also  reminds  Loxley  that  his  time  for  making  a  sale  would 
expire  on  December  Ist. 
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On  November  22d  Loxley  requested  the  gas  company  to 
renew  his  exclusive  right  to  sell  for  three  months  longer, 
namely,  until  March  1st,  1905.  On  November  25th  the  com- 
pany wrote  that  it  would  not  accede  to  this  request,  but  would 
extend  the  time  to  January  1st,  1905,  which  proposition  was 
accepted  by  Loxley. 

On  December  1st,  1904,  the  company,  on  the  strength  of  a 
letter  from  Loxley,  reduced  its  cash  price  from  $325,000  to 
$315,000.  On  December  14th  Loxley  calls  attention  to  the 
last  offer  from  Bertrom,  Storrs  &  Griscom  of  $100,000  in 
cash,  $100,000  preferred  fitock  and  $100,000  common  stock, 
but  says  that  he  %  does  not  know  that  this  price  can  now  be 
obtained  from  them.  The  gas  company  refused  to  consider 
this  offer  by  letter  of  December  24th,  reminding  Loxley  that 
his  option  expired  January  1st,  and  that  if  he  was  not  able  to 
do  business  with  Kleybolte  &  Company  (a  firm  mentioned  in 
a  preceding  letter  from  Loxley)  the  company  would  prefer 
that  he,  Loxley,  would  stop  any  further  negotiations.  The 
company  also  requested  him  to  return  the  statement  and  other 
data  which  they  had  sent  him. 

On  December  29th,  1904,  Loxley  wrote  that  he  would  keep 
the  papers  until  he  had  concluded  the  negotiations  with  Kley- 
bolte &  Company,  for  whom  one  Bylles  seems  to  have  been 
making  an  examination  of  the  gas  plant. 

On  January  7th,  1905,  C.  Studebaker  wrote  Loxley  that  he 
could  wait  but  a  few  days  longer  to  know  the  intentions  of 
Kleybolte  &  Company,  and  asked  Loxley  to  return  all  papers 
not  later  than  the  last  of  the  week. 

On  January  13th  Loxley  wrote  that  as  soon  as  Kleybolte  & 
Company  returned  to  him  the  papers  he  would  forward  to  the 
gas  company. 

On  January  14th  C.  Studebaker,  Jr.,  wrote  that  if  they 
did  not  hear  from  Loxley  concerning  the  Kleybolte  &  Com- 
pany negotiations  some  time  during  the  next  week  the  matter 
would  be  closed,  and  that  they  did  not  wish  Loxley  to  nego- 
tiate with  anyone  whatsoever  for  the  sale  of  the  plant.  He 
added:     "As  you  know,  your  option  expired  on  the  1st  of 
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January,  and  you  have  no  authority  from  us  to  further  nego- 
tiate for  the  sale  of  the  plant." 

On  January  21st  C.  Studebaker,  Jr.,  wrote  Loxley,  ac- 
knowledging the  receipt  of  some  documents,  and  asked  the 
return  of  a  map.  On  January  30th  Loxley  advised  C.  Stude- 
baker, Jr.,  that  Kleybolte  &  Company  refused  to  purchase. 
He  further  wrote:  "If,  after  further  consideration  of  this 
business,  you  care  to  have  me  approach  Bertrom,  Storrs  & 
Griscom  again,  advise  me,  and  I  will  do  so.'' 

On  February  1st  C.  Studebaker,  Jr.,  wrote  Loxley:  "I 
do  not  care  to  have  you  take  this  up  with  Bertrom,  Storrs  & 
Griscom,  as  you  say  they  would  not  make  apy  better  proposi- 
tion, and  we  are  not  willing  to  accept  the  proposition  which 
they  made  to  us." 

On  February  6th  Loxley  sent  another  proposition  from 
Bertrom,  Storrs  &  Griscom.  On  February  8th  the  company 
wired  Ix)xley  they  could  not  consider  the  proposition,  and 
that  they  did  not  wish  him  to  offer  the  property  further.  On 
February  8th  Loxley  wrote  to  Bertrom,  Storrs  &  Crriscom: 
"I  have  just  received  information  to  the  effect  that  in  about 
two  weeks  I  can  offer  you  the  stock  of  the  South  Bend  Fuel 
and  Gas  Company  at  about  the  price  you  offer  for  same.  I 
am  bringing  some  pressure  to  bear  on  the  Studebakers,  and 
hope  they  are  going  to  have  another  lesson  in  reduction."  In 
the  same  letter  he  calls  their  attention  to  another  purchasable 
gas  plant. 

On  February  9th,  1905,  Loxley  wrote  to  George  M.  Stude- 
baker thus:  "Confirming  conversation  had  with  you  yester- 
day in  New  York,  I  beg  to  thank  you  for  your  promise  to 
advise  me  when  your  present  negotiations  are  concluded.  If 
they  do  not  result  in  a  sale,  I  believe  it  probable  that  I  can  be 
of  further  service  to  you  in  disposing  of  your  property." 

On  February  7th  George  M.  Studebaker  wrote  Loxley 
thanking  him  for  the  receipt  of  a  report. 

On  February  20th  Loxley  wrote  to  the  Studebakers  that  if 
the  property  was  still  unsold  he  had  some  interesting  negotia- 
tions with  a  banking-house  in  New  York.  On  February  23d 
George  M.  Studebaker  wrote  that  "it  looked  like  they  had  a 
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deal  on  hand  now  that  would  go  through,  and  that  if  it  did 
not  go  through  they  had  made  up  their  minds  they  would 
handle  the  property  themselves." 

On  March  31st  Loxley  wrote  that  he  was  glad  to  learn 
that  the  company  was  continuing  negotiations  with  Bertrom, 
Storrs  &  Griscom,  aud  asked  the  company  to  protect  him  in  a 
cash  commission  of  $25,000,  and  on  April  17th  George  M. 
Studebaker  replied  "that  they  did  not  feel  themselves  under 
any  moral  or  legal  obligation  to  pay  him  a  commission."  It 
appears  that  the  company  had  sold  the  plant  to  Bertrom, 
Storrs  &  Griscom. 

It  thus  appears  by  the  letter  of  July  28th,  as  confirmed 
and  modified  by  letter  of  August  27th,  1904,  that  Loxley  was 
invested  with  an  exclusive  right  to  sell  the  gas  plant  for  a 
fixed  price  before  December  1st,  1904,  the  period  being  after- 
ward extended  to  January  1st,  1905.  It  also  appears  that 
within  the  period  mentioned  Loxley  did  not  sell  the  plant  or 
obtain  a  purchaser  willing  and  able  to  pay  the  price  named  in 
the  contract,  or  indeed  for  any  less  price  which  was  acceptable 
to  the  company.  The  condition  upon  which  the  plaintiff  was 
to  receive  anything  under  the  contract  was  never  performed 
by  him,  and  upon  this  groimd  he  was  nonsuited  at  the  trial. 
When  a  party  stipulates  that  the  agency  to  sell  property  is 
limited  to  a  definite  period  it  terminates  at  the  expiration  of 
that  time,  unless  the  broker  has  found  a  purchaser  able,  ready 
and  willing  to  buy  the  property  within  the  time  specified.  19 
Cyc.  L.  &  P.  254. 

In  Crowley  Company  v.  Meyers,  40  Vroom  245,  the  plaint- 
iff was  permitted  to  recover  because  a  binding  contract  was 
actually  entered  into  by  the  broker  within  the  period  limited 
by  the  terms  of  his  employment. 

Mr.  Mechem  says:  '*The  point  is  to  ascertain — first,  what 
did  the  broker  undertake  to  do?  second,  has  he  completed 
that  undertaking  within  the  time  and  upon  the  terms  stipu- 
lated ?  third,  if  not,  is  the  default  attributable  to  his  own  act 
or  to  the  interference  of  the  principal  ?"  He  then  proceeds  to 
say:  "It  will  be  seen  from  this  rule  that  where  the  time  is 
limited  the  performance  must  be  within  that  time,  and  the 
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broker  will  not  be  entitled  to  commissions,  because  efforts 
taken  within  that  time  bore  fruit  after  its  expiration."  Mech. 
Ag„  §  965. 

Where  the  principal  defeats  the  efforts  of  the  broker  by 
fraud  that  fact  removes  the  case  from  the  general  rule.  If 
the  principal  should  secretly  induce  a  purchaser  to  withdraw 
an  offer  made  within  the  stipulated  period,  or  should  unrea- 
sonably refuse  to  accept  a  responsible  purchaser,  such  conduct 
would  amount  to  fraud. 

There  is  absolutely  nothing  in  this  case  to  show  that  any 
obstacle  was  thrown  in  the  way  of  the  plaintiff.  On  the  con- 
trary, he  was  assisted  in  his  efforts  to  effect  a  sale,  even  to  the 
extent  of  a  reduction  in  the  price  to  be  paid. 

The  fact  that  the  principal,  after  the  expiration  of  the 
limited  period,  sold  to  a  purchaser  with  whom  the  broker  had 
been  in  negotiations  during  the  period,  does  not  constitute 
fraud.  Satterthwait  v.  Vreeland,  48  How.  508;  Page  et  al, 
V.  Oriffin,  71  Mo.  App.  524;  Fultz  v.  Wimer,  34  Kan.  576; 
Fairer  v.  Brodt,  38  III.  App.  617;  Wilson  v.  Sturges,  71  Col. 
226 ;  Zeimer  v.  Antisell,  75  Id.  509. 

The  reason  is  manifest.  When  the  broker  has  failed  to  per- 
form the  condition  upon  which  he  was  to  be  paid,  there  is  an 
end  to  the  contract.  All  contractual  obligations  of  the  owner 
toward  the  broker  are  terminated.  The  parties  stand  as  if  a 
contract  had  never  been  made.  The  market  for  the  sale  of 
the  owner's  property  is  not  circumscribed  by  the  fact  that 
some  or  all  available  purchasers  have  theretofore  been  ap- 
proached by  the  broker.  The  world  is  open  to  the  owner  to 
sell  to  whomsoever  will  buy,  upon  whatever  terms  he  pleases. 
No  right  can  thereafter  accrue  to  the  broker  save  under  some 
new  contract  of  employment,  express  or  implied.  No  right 
of  commissions  can  spring  out  of  any  act  done  by  the  broker 
while  the  original  contract  was  in  force. 

Even  where  no  time  is  limited  in  the  contract,  yet  where 
the  principal  in  good  faith  terminates  the  agency  and  seeks 
other  assistance  by  means  of  which  a  sale  is  effected,  the  fact 
that  the  purchaser  was  one  introduced  originally  by  the  first 
broker  does  not  entitle  the  latter  to  commissions.     Wylie  v. 
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Marine  National  Bank,  61  N,  Y.  415;  Sibbald  v.  Bethlehem 
Iron  Co.,  83  Id.  378;  Aniisdel  v.  Canfield,  119  Mich,  229; 
Stedman  et  al.  v.  Richardson,  100  Ky,  79. 

In  so  far,  therefore,  as  the  plaintiff  seeks  to  stand  upon  the 
written  contract  of  August  17th,  his  claim  for  commission 
has  no  legal  footing. 

It  is,  however,  insisted  that  the  trial  judge  erroneously  ex- 
cluded testimony  which,  in  the  language  of  the  offer,  would 
show  that  on  August  17th,  1905,  both  of  the  defendants  told 
the  plaintiff  that  if  a  sale  was  effected  by  him,  satisfactory  to 
them,  of  this  property,  even  after  the  time  the  option  or  ex- 
clusive right  expired,  that  they  were  honorable  men,  and 
would  pay  his  commission. 

The  counsel  for  the  plaintiff  insists  that  this  offer  of  parol 
testimony  was  concerning  something  collateral  to  the  subject- 
matter  of  the  written  contract,  and  was  therefore  admissible. 
The  date  fixed  was  that  upon  which  the  final  written  agree- 
ment between  the  parties  was  signed  by  the  defendant— 7the 
agreement  which  confirmed  the  former  letter  of  July  28th,  in 
which  the  plaintiff  was  given  the  exclusive  right  to  sell,  and 
then  first  fixed  definitely  the  rate  of  commission.  The  written 
paper  signed  upon  that  date  appears  upon  its  face  to  be  com- 
plete. It  is  presumed  to  contain  all  the  terms  by  which  ths 
parties  wished  and  intended  to  bargain.    ■ 

The  insistence  is  that  the  parol  testimony  proffered  was  to 
show  a  collateral  and  distinct  agreement,  the  alleged  distinc- 
tion being  that  the  written  agreement  dealt  with  an  exclusive 
authority  to  sell,  while  the  parol  agreement  dealt  with  an 
authority,  not  exclusive,  but  to  be  in  common  with  the  author- 
ity of  the  owner  and  any  other  broker  he  wished  to  employ. 

The  parol  offer  was  clearly  inadmissible  unless  it  con- 
cerned a  matter  not  only  collateral  to  but  distinct  from  the 
matter  included  in  the  written  contract.  In  no  jurisdiction 
is  this  wholesome  rule  more  strictly  enforced  than  here.  Nor 
does  the  fact  that  the  matter  covered  by  the  oral  agreement  is 
in  a  popular  or  general  sense  distinct  render  it  admissible, 
for  it  may  be  said  that  every  matter  upon  which  a  written 
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agreement  is  silent  is  a  matter  distinct  from  that  included  in 
the  writing. 

The  case  of  Ncmmberg  v.  Young,  15  Vroom  331,  341,  was 
decided  twenty-five  years  ago,  and  the  opinion  of  Mr.  Justice 
Depue  has  ever  since  been  regarded  as  a  sound  and  accurate 
statement  of  the  position  of  our  courts  upon  this  question. 
Upon  the  point  now  mooted  this  language  was  employed: 
"Nor  can  this  salutary  rule  of  evidence  which  is  indispensable 
to  the  security  of  the  contracting  parties,  be  maintained  in  its 
integrity  in  the  admission  of  oral  testimony  in  relation  to 
matters  which  in  a  general  sense  might  be  considered  as  col- 
lateral to  the  contract.  An  exception  of  such  a  compass 
would  in  a  great  variety  of  cases  entirely  displace  the  rule 
and  make  it  of  little  value.  To  justify  the  admission  of  a 
parol  promise  by  one  of  the  contracting  parties  to  a  written 
contract,  on  the  ground  that  the  promise  was  collateral,  the 
promise  must  not  only  be  collateral,  but  must  relate  to  a  sub- 
ject distinct  from  that  to  which  the  written  contract  applies." 
The  learned  justice  illustrates  by  saying  "that  a  warranty  of 
the  quality  of  property  is  collateral  to  the  sale,  for  the  title 
will  pass  without  such  a  warranty;  but  when  such  an  under- 
taking is  entered  into,  it  will  form  part  of  the  contract  by  the 
agreement  of  the  parties.  Benj,  Sales  452.  Hence,  when  a 
contract  of  sale  has  been  reduced  to  writing,  parol  evidence 
is  inadmissible  to  add  a  contract  of  warranty  to  the  terms  of 
the  contract  as  expressed  in  the  writing." 

This  rule  was  specifically  applied  by  the  Supreme  Court  in 
the  case  of  Bandholtz  v.  Judge,  33  Vroom  526,  and  Church  of 
the  Holy  Communion  v.  Paterson,  i&c,  Railroad  Co,,  34  Id. 
470,  and  by  this  court  in  Hallenback  v.  Chapman,  43  Id.  201. 

The  subject  of  the  written  contract  in  this  case  was  the 
employment  of  the  plaintiff  as  a  broker.  The  contract  fixed 
the  extent  of  his  authority  and  the  period  during  which  it 
should  exist.  The  proffered  parol  agreement  extended  the 
time  during  which  his  employment  should  last  and  modified 
the  authority  of  the  broker  during  the  extended  period.  It 
was  similar  to  an  offer  by  a  tenant  to  show  that  when  a  writ- 
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ten  lease  was  executed  for  a  certain  term  it  was  verbally 
agreed  that  he  should  remain  in  possession  after  the  end  of 
the  term  at  half  rent 

In  neither  of  these  instances  is  the  subject-matter  distinct. 
There  was  no  error  in  the  ruling  of  the  court  in  excluding 
the  offer. 

If,  however,  the  parol  agreement  had  been  admitted,  it  is 
not  perceived  how  it  would  have  bettered  the  position  of  the 
plaintiff.  The  agreement  would  have  fixed  no  period  of  time 
for  its  continuance.  The  defendants  would  have  had  the  right 
to  revoke  it  in  good  faith  at  any  moment.  There  is  not  a  scrap 
of  evidence  that,  when  before  and  after  January  1st  the  de- 
fendants warned  the  plaintiff  to  discontinue  all  negotiations, 
they  had  any  intention  or  notion  of  selling  the  property  to 
Bertrom,  Storrs  &  Griscom.  If,  therefore,  the  parol  con- 
tract had  existed,  it  was  revoked  at  the  time  of  the  termina- 
tion of  the  written  contract  in  respect  to  all  negotiations,  with 
the  exception  of  the  pending  negotiations  with  Kleybolte  & 
Company,  which  the  defendants  permitted  Loxley  to  bring  to 
a  conclusion. 

The  plaintiff  wa^  repeatedly  told  that  he  had  no  authority 
to  further  n^otiate  for  the  sale  of  the  property.  In  no  letter 
did  he  claim  any  such  authority  to  further  act  for  the  defend- 
ants. When  he  thereafter  approached  Bertrom,  Storrs  &  Gris- 
com he  did  so,  not  as  the  broker  of  the  defendants,  but  as 
one  operating  in  his  own  interests,  or  in  the  interests  of  the 
proposed  purchaser.  He  wrote  to  Bertrom,  Storrs  &  Griscom, 
"I  am  bringing  more  pressure  to  bear  upon  the  Studebakers 
and  hope  they  are  going  to  have  another  lesson  in  reduction.*' 

This  language  is  entirely  inconsistent  with  any  assumption 
that  he  was  then  acting  for  the  Studebakers.  After  the  termi- 
nation of  the  original  contract  he  obtained  no  purchaser  by 
virtue  of  any  new  employment  by  the  defendants,  and,  as 
already  remarked,  the  fact  that  he  had  come  in  touch  with 
them  daring  the  period  of  the  original  employment,  gave  him 
no  right  to  commission. 

The  judgment  of  nonsuit  should  be  affirmed. 

Vol.  xlvi.  39 
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For  affirmance — Magie,  Chancellor,  The  Chief  Jus- 
tice, Garrison,  Hendrickson,  Pitney,  Reed,  Trenciiard, 
Vredenbuugii,  Green,  Gray,  Dill,  J.J.    11. 

For  reversal — None. 


JOHN  MYERS,  PLAINTIFF  AND  DEFENDANT  IN  ERROR,  v. 
CHARLES  G.  MYERS,  DEFENDANT  AND  PLAINTIFF  IN 
ERROR. 

Argued  July  1,  1907— Decided  November  18.  1907. 

In  an  action  of  ejectment  brought  by  an  heir  against  a  devisee  as  sole 
defendant,  it  was  claimed  by  the  plaintiff  that  the  will  under 
which  the  defendant  claimed  the  property  in  dispute  was  a  nullity, 
for  the  reason  that  the  testator  was  unduly  influenced  to  execute 
it  by  one  S.  R.  G.  M.,  the  wife  of  the  testator,  the  mother  of  the 
defendant  and  a  legatee  named  in  the  will.  Held^  that  evidence 
that  certain  declarations  were  made  by  S.  R.  G.  M.  at  various 
times,  tending  to  show  her  efforts  to  unduly  induce  the  testator 
to  execute  the  will,  was  not  admissible. 


On  error  to  the  Circuit  Court. 

For  the  plaintiff  in  error,  William  T.  Boyle,  Howard  Car- 
row  and  R.  0.  Moon  (of  the  Philadelphia  bar). 

For  the  defendant  in  error,  Matthew  Jefferson  and  John  W. 
Wescott 

The  opinion  of  the  court  was  delivered  by 

Reed,  J.  This  is  an  action  of  ejectment  brought  by  the 
son  and  heir  of  Charles  Myers,  deceased,  against  the  drfend- 
ant,  another  son  of  the  said  Charles  Myers  by  a  diflferent 
mother,  to  recover  the  possession  of  a  tract  of  land  devised  to 
the  defendant  by  a  paper  purporting  to  be  the  last  will  of  the 
said  Charles  Myers. 
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On  the  trial  the  plaintiff  proved  that  Charles  Myers  died 
seized  of  the  loctis  in  qvx>j  that  the  plaintiff  was  one  of  his 
heirs,  and  that  the  defendant  was  in  possession. 

The  defendant  then  offered  a  paper  as  the  last  will  of 
Charles  Myers,  in  which  will  the  defendant  was  named  as  the 
sole  devisee  of  the  property  in  dispute. 

The  reply  to  this  was  an  attack  upon  the  validity  of  this 
instrument  upon  the  two  grounds — firstly,  that  the  paper 
was  not  executed  in  accordance  with  the  statutory  formalities, 
and  secondly,  that  it  was  the  product  of  undue  influence  exer- 
cised upon  the  testator  by  Sallie  R.  G.  Myers  his  then  wife, 
and  mother  of  the  defendant. 

Sallie  R.  6.  Myers  was  dead  when  the  cause  was  tried.  As 
is  perceived,  the  single  issue  tried  was  will  or  no  will,  and  the 
single  defendant  was  Charles  G.  Myers. 

Upon  the  question  of  undue  influence  the  plaintiff's  testi- 
mony consisted  substantially  of  declarations  said  to  have  been 
made  to  various  persons  by  Sallie  R.  G.  Myers  during  a  period 
ranging  from  sixteen  years  before  the  execution  of  the  will 
down  to  and  after  the  decease  of  the  testator.  These  decla- 
rations covered  a  wide  field.  They  included  declarations  tend- 
ing to  show  the  hostility  of  Sdlie  R.  G.  Myers  to  her  step- 
children, the  children  of  the  testator  by  a  former  wife,  as 
tending  to  show  how  the  declarant  had  induced  the  testator 
to  marry  her;  as  tending  to  show  her  remorse  for  something 
she  had  done;  as  tending  to  show  that  she  had  persuaded 
one  of  the  children  to  withdraw  a  caveat  filed  against  the 
probating  of  the  will,  and  other  declarations  supposed  to  have 
a  bearing  upon  the  likelihood  of  the  declarant  having  a 
motive  and  being  in  the  mood  to  exert  her  power  over  the 
testator  in  favor  of  her  own  child,  the  defending  devisee. 

A  discussion  respecting  the  remoteness  of  time  from  the 
date  of  the  execution  of  the  will  at  which  some  of  these  decla- 
rations were  made,  or  respecting  the  relevancy  of  many  of  the 
declarations,  if  otherwise  admissible,  would  be  utterly  un- 
profitable. 

These  declarations  in  their  entire  scope  were  purely  hear- 
say and  unincluded  in  any  exception  to  the  rule  which  excludes 
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such  testimony  from  any  place  in  a  trial  of  a  cause  under  our 
system  of  procedure. 

As  already  remarked,  the  only  defendant  was  Charles  G. 
Myers.  The  declarations  of  Sallie  R.  G.  Myers  were  not  those 
of  a  party  to  the  suit,  nor  was  she  privy  in  interest  with  the 
defendant.  Neither  were  they  parts  of  the  res  gestce,  namely, 
declarations  accompanying  an  act  relevant  to  the  issue. 
Neither  were  they  admissible  as  declarations  made  by  a  person 
since  deceased  against  her  own  pecuniary  or  proprietary  in- 
terest. She  was,  it  is  true,  a  beneficiary  under  the  will,  but 
her  interest  jure  mariti  in  case  of  the  intestacy  of  her  husband 
was  such  as  to  render  it  impossible  to  show  that  any  declara- 
tion she  made  adverse  to  the  validity  of  the  will  was  made 
against  her  own  pecuniary  interest,  either  at  the  time  the 
declarations  were  made,  as  they  must  have  been  to  be  admis- 
sible, or  at  any  other  time. 

It  is,  of  course,  manifest  that  these  declarations  did  not 
come  within  any  other  exception  enumerated  in  the  books  on 
evidence  and  briefly  stated  by  Jessel,  M.  R.,  in  Sugden  v.  Lord 
St.  Leatiurds,  L,  R.,  1  Pro.  Div.  154,  and  repeated  by  Justice 
Dixon  in  Riisling  v.  Rusling,  9  Stew.  Eq.  603,  608. 

Not  only  were  these  declarations  not  admissible  on  any  of 
the  grounds  already  stated,  but  they  were  equally  inadmissible 
as  admissions  of  a  legatee  or  devisee  named  in  the  will.  Where 
a  legatee  or  devisee  so  named  is  the  sole  party  defending  the 
validity  of  the  instrument  under  which  he  claims,  his  admis- 
sions are  admissible  against  himself  as  are  those  of  any  other 
party.    Eghers  v.  Eghers,  177  III.  82,  87. 

And  so  are  the  declarations  of  one  in  privity  with  such  a 
defendant.    Wallis  v.  Luhring,  134  Ind.  447. 

It  is  true  that  where  an  action  involves  joint  interests  the 
admissions  of  one  party  so  jointly  interested  may  be  used 
against  both.  Sallie  R.  G.  Myers  and  Charles  Myers,  how- 
ever, had  no  joint  interest  in  the  subject-matter  of  the  devise 
in  question,  nor  indeed  in  any  other  devise  or  legacy.  In 
Shailer  v.  Bumstead  et  al.,  99  Mass.  112,  127,  it  was  said: 
"Devisees  and  legatees  have  not  that  joint  interest  in  a  will 
which  will  make  the  admissions  of  one,  though  he  be  a  party 
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appellant  or  appellee  from  the  decree  of  the  probate  court 
allowing  the  will,  admissible  against  the  other  legatees/' 

Sallie  R.  6.  Myers  was  not  even  a  party  to  the  record  in 
this  case. 

It  is  to  be  kept  in  mind  that  the  question  of  the  admissi- 
bility of  the  declarations  of  Sallie  R.  G.  Myers  in  this  case 
radically  differs  from  a  question  concerning  the  admissibility 
of  the  declarations  of  a  legatee  or  devisee  when  offered  in  a 
probate  contest.  The  judgment  in  the  present  action  binds 
only  the  parties  to  the  suit  and  affects  only  the  property  in 
dispute.  As  to  all  other  parties,  and  respecting  all  other  prop- 
erty, the  provisions  of  the  will  would  stand  unimpaired  by 
the  judgment.  But  in  a  contest  respecting  the  probate  of  a 
will  all  persons  interested  are,  in  some  shape,  parties.  These 
parties  may,  all  but  one,  be  ranged  on  one  side,  and  that  one 
upon  the  other  side,  or  they  may  be  divided  into  groups  which 
represent  opposite  interests.  Now,  where  there  is  but  one 
party  whose  position  is  such  that  his  interest  alone  will  be 
affected  by  his  admissions,  his  admissions  are  admissible. 
Where,  however,  there  are  more  than  one  legatee  or  devisee 
supporting  the  same  interests,  and  where  therefore  the  decla- 
rations of  anyone  must  affect  the  interests  of  every  other  one 
of  the  group,  there  is  some  contrariety  of  judicial  views  re- 
specting the  declarations  of  anyone.  There  are  cases  holding 
that  the  admissions  of  any  one  of  such  a  group  of  legatees  or 
devisees  is  admissible  against  himself,  but  not  against  the 
others.  But  the  great  weight  of  judicial  sentiment  is  that 
inasmuch  as  a  will  on  such  a  proceeding  cannot  be  proved  as 
to  one  and  rejected  as  to  the  others,  but  must  stand  or  fall 
as  to  all,  therefore  the  declaration  of  none  will  be  received,  the 
ground  for  the  rejection  being  that  the  declaration  of  one 
cannot  be  received  without  prejudice  to  the  rights  of  the 
otliers.  Ormsby  v.  Wehh,  134  U,  8.  47 ;  Matter  of  Kennedy, 
167  N.  Y,  163;  Shailer  v.  Bumstead,  99  Mass.  112;  Car- 
penter's Appeal,  74  Conn.  431;  Boiler  v.  Kling,  150  Ind. 
159;  Hertrich  v.  Hertrich,  114  la.  643;  Schierhaun  v. 
Schemme,  157  Mo.  1,  12,  57;  Wood  v.  Carpenter,  166  Id. 
465;  Walkup  v.  Pratt,  5  H.  £  J.  51. 
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Mr.  Underhill  sums  up  the  conclusions  to  be  drawn  from 
the  authorities,  as  follows:  'The  admission  of  a  l^atee  is 
evidence  against  the  will  where  he  is  the  sole  beneficiary  under 
it.  But  the  interest  of  legatees  imder  a  will  are  several,  not 
general.  Each  claims  independently  of  the  others,  and  his 
interest  should  not  be  affected  by  the  sole  acts  or  declarations 
of  the  other  legatees.''    Underh.  WUU,  §  163. 

The  situation  presented  in  the  present  case,  however,  calls 
for  no  expression  of  opinion  on  the  question  last  mentioned. 
In  the  present  case  SaUie  R.  6.  Myers  was  not  a  party  to  the 
suit,  afLd  in  no  view  were  her  declarations  admissible  against 
the  defendant. 

The  judgment  should  be  reversed. 

For  affirmance — None. 

For  reversal — Maoib,  Chancellor,  Thb  Chief  Justice, 
Garbison,  Hendrickson,  SvyrAYZE,  Reed,  Trbnohard,  Bo- 
GERT,  Vredenburgh,  Vroom,  Green,  Gray,  Dill,  J.J.    13 


MAMIE  PROSSER,  ADMINISTRATRIX,  PLAINTIFF  IN 
ERROR,  V.  WEST  JERSEY  AND  SEASHORE  RAILROAD 
COMPANY,  DEFENDANT  IN  ERROR. 

Submitted  July  8,  1907— Decided  November  27,  1907. 

A  gang  of  men  engaged  in  pile-driving  had  rigged  a  derrick  on  a  plat- 
form car  belonging  to  the  defending  company.  Daring  an  inter- 
mission in  their  work  they  had  run  the  car  in  upon  a  siding  of  the 
railroad  company  to  remain  there  until  they  were  ready  to  start 
for  a  new  point  One  of  the  gang  got  under  the  car  to  back  out 
a  bolt  and  another  car  was  driven  against  the  platform  car  and 
moved  it  and  killed  the  plaintiff's  intestate.  Held,  that  in  tJie 
absence  of  any  signal  to  warn  the  servants  of  the  defendant  that 
anyone  was  working  on  or  under  the  car,  and  of  any  other  proof 
that  the  servants  of  the  defendant  should  have  known  of  that 
fact,  there  was  no  duty  resting  upon  the  defendant  to  avoid  a 
collision  with  the  platform  car. 
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On  error  to  the  Supreme  Court. 

For  the  plaintiff  below  and  plaintiff  in  error,  John  W,  Wes- 
cott,  Harry  C.  Kramer,  Bleakly  &  StockwelL 

For  the  defendant  below  and  defendant  in  error,  Oaskill  & 
Oaskill. 

The  opinion  of  the  court  was  delivered  by 

Reed,  J.  This  writ  of  error  brings  up  a  judgment  of  non- 
suit in  an  action  brought  by  the  plaintiff  below,  as  adminis- 
tratrix for  her  husband,  to  recover  damages  arising  from  the 
death  of  her  husband,  which  death  she  insists  resulted  from 
the  negligent  conduct  of  the  servants  of  the  defending  rail- 
road company. 

Prosser,  the  plaintiff's  intestate,  was  employed  by  Hen- 
hoeffer  &  Vaughn,  who  are  pile-drivers  and  bridge  and  wharf- 
builders.  The  gang  of  men  of  which  Mr.  Prosser  was  one 
had,  on  the  day  of  the  accident,  been  working  for  the  defend- 
ant at  Springdale,  on  the  Medford  branch  of  the  defendant's 
railroad.  Their  equipment  included  a  cabin  car,  used  for 
lodging  and  feeding  the  workmen,  and  a  flat  platform  car,  on 
which  was  erected  a  pile-driver.  The  cabin  car  belonged  to 
Henhoeffer  &  Vaughn,  their  employers.  The  flat  car  belonged 
to  the  West  Jersey  and  Seashore  Railroad  Company,  the  de- 
fendant. About  the  middle  of  the  afternoon  of  the  day  on 
which  the  accident  occurred,  the  workmen,  finishing  their 
labor  at  Springdale,  took  down  the  pile-driver  from  its  erect 
position  on  the  car  and  ran  the  cars  up  to  Haddonfield,  and 
were  put  on  a  siding  of  the  Medford  branch  of  the  defending 
railroad  company.  They  were  to  remain  there  until  ready  to 
go  to  their  next  point  of  employment,  which  was  a  nearby 
place  on  Cooper's  creek.  While  the  flat  car  was  standing  on 
the  siding,  Prosser  got  beneath  it  to  back  out  a  bolt  which 
had  become  fastened,  and  which  was  used  to  secure  the  pile- 
driver  when  in  position  for  work. 
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At  this  time  the  Bituation  was  this:  The  cabin  car  stood 
nearest  the  south  end  of  the  siding.  The  flat  car  under  which 
Prosser  was  working  was  fifteen  or  twenty  feet  from  it  to  the 
north.  About  twenty  or  thirty  feet  distant  from  the  platform 
were  standing  two  or  more  box  cars.  While  Mr.  Prosser  was 
under  the  flat  car  some  car  or  cars  seem  to  have  been  backed 
onto  the  siding  from  the  north.  They  struck  the  two  box  cars, 
which  in  turn  were  propelled  against  the  flat  car,  moving  it, 
and  thereby  killing  Mr.  Prosser. 

When  the  record  of  the  former  trial  of  this  cause  was 
before  the  Supreme  Court  on  a  rule  to  show  cause  why  a  new 
trial  should  not  be  granted,  it  displayed  the  same  facts  as 
those  just  stated. 

In  speaking  of  the  duty  which  the  railroad  company  owed 
the  employes  of  Honhoeffer  &  Vaughn,  the  Chief  Justice  ob- 
served: "That  work  [of  bridge  repairing]  had  temporarily 
ceased  at  the  time  of  the  accident,  and  the  car  had  been  laid 
off  on  a  siding.  While  it  lay  there  it  needed  no  attention  from 
Henhoeffer  &  Vaughn's  employes,  so  far  as  the  railroad  com- 
pany or  its  employes  knew,  and  there  was  nothing  in  its  sur- 
roundings to  suggest  to  the  defending  company^s  employes 
who  were  operating  its  freight  train  that  any  carelessness 
upon  their  part  in  running  against  the  flat  car  might  jeop- 
ardize the  safety  of  a  member  of  the  bridge  repair  gang.  The 
duty  of  using  care  to  avoid  injuring  Prosser  while  coupling 
onto  the  side  track  freight  cars  could  only  be  imposed  upon 
the  train  crew  by  bringing  to  their  attention  the  danger  to 
which  he  would  have  been  exposed,  unless  care  was  used  by 
them  in  the  performance  of  their  work."    43  Vroom  342,  344. 

These  remarks  exhibited  the  legal  aspect  of  the  then  situa- 
tion accurately. 

The  sole  question  arising  upon  the  present  record  is  whether 
the  testimony  presented  in  the  present  trial  was  such  that 
from  it  the  jury  could  have  reasonably  concluded  that  the 
servants  of  the  defending  company  knew  or  ought  to  have 
known  that  any  collision  with  the  flat  car  would  be  likely  to 
injure  some  of  the  repair  gang. 
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It  is  insisted,  in  the  first  place,  that  the  servants  of  the  de- 
fendant should  have  seen  that  men  were  working  on  or  about 
the  flat  ear,  although  no  signal  was  displayed  indicative  of 
that  fact.  The  only  testimony  having  an  appearance  of  sub- 
stantiality presented  in  support  of  this  insistence  is  that  Mr. 
Henhoeffer,  while  standing  near  or  seated  under  a  tank 
located  between  the  main  track  and  the  siding  of  the  Medford 
branch,  talked  with  a  brakeman  standing  on  the  rear  platform 
of  a  train  which  stood  on  the  main  track.  There  was  abso- 
lutely nothing  to  show  that  the  attention  of  this  brakeman 
was  or  reasonably  would  be  directed  to  the  car  on  the  siding, 
or  if  so,  there  is  nothing  to  show  that  this  train  backed  onto 
the  siding  and  produced  the  fatal  accident. 

It  is  insisted  also  that  there  was  testimony  respecting  the 
use  of  a  red  flag,  from  which  testimony  the  jury  could  have 
reasonably  inferred  that  there  was  a  signal  displayed  indi- 
cating that  the  flat  car  was  in  use  by  the  repair  gang.  Mr. 
Henhoeffer  says  that  he  left  the  gang  when  they  were  at  work 
getting  out  the  bolt  and  went  over  to  the  tank  already  men- 
tioned, located  between  the  siding  and  the  main  track,  and 
remained  there,  near  or  under  the  tank,  until  the  accident 
occurred.  He  was  asked  and  answered  the  following  ques- 
tions : 

"Q,  Was  any  flag  put  out  when  you  were  on  the  siding  ? 

''A,  I  donH  know. 

"Q.  You  did  not  see  any  ? 

"A.  No. 

"Q,  You  did  not  give  any  orders  for  any  to  be  put  out  ? 

"A.  No,  sir;  that  is  generally  the  foreman's  place. 

"Q.  After  the  accident  did  you  see  a  flag  anywhere  ? 

"A.  I  saw  one  lying  on  the  ground  alongside;  that  is  a 
faint  recollection;  now,  I  wouldnH  be  qualified  and  be  posi- 
tive of  it,  but  it  seems  to  me  it  laid  on  the  ground  alongside 
of  the  cars." 

Powell,  the  foreman,  whose  place  it  was,  as  Mr.  Henhoeffer 
sayp,  generally  to  give  orders  about  putting  out  a  flag,  says 
nothing  about  giving  such  an  order,  but  impliedly  admits  that 
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he  gave  no  such  order.  He  afterward  says  that  he  gave  young 
Henhoefifer  a  pocket  flag,  which  was  the  one  found  near  the 
tank;  that  five  or  ten  minutes  before  the  accident  he  saw  a 
man  up  the  track  with  a  flag.  This  man,  he  says,  was  not  one 
of  the  gang,  but  a  son  of  Henhoeffer,  who  came  down  once  in 
awhile  through  the  day.  He  further  says  he  saw  this  man 
go  up  with  the  flag,  but  does  not  know  how  far  he  went. 

He  further  says  he  saw  no  flag  up  toward  Haddonfield,  but 
saw  a  flag  lying  alongside  the  water  tank  after  the  accident. 

Webb,  another  witness,  says  he  saw  a  man  with  a  red  flag 
going  up  toward  the  station. 

This  son  of  Mr.  Henhoeffer,  who  is  said  to  have  had  the 
flag,  was  not  called  as  a  witness,  nor  was  any  reason  exhibited 
why  he  was  not  called.  So  the  entire  testimony  is  that  young 
Mr.  Henhoeffer  took  a  pocket  flag  and  went  up  toward  the  sta- 
tion, and  that  this  flag  was  found  after  the  accident  near  the 
pumphouse  or  water  tank,  which,  as  already  remarked,  was 
situated  between  the  branch  track  and  the  main  track  of  this 
railroad.  There  is  no  testimony  to  show  that  this  flag  was 
displayed,  or  that  it  was  put  into  any  position  where,  if  seen, 
it  would  have  reasonably  warned  the  defendant's  servants  that 
a  collision  with  the  flat  car  would  endanger  the  repair  gang. 

The  judgment  of  nonsuit  should  be  affirmed. 

For  affirmance — Magie,  Chancellor,  The  Chief  Jus- 
tice, Garrison,  Hendrickson,  Pitney,  Swayze,  Reed, 
Trenchard,  Bogert,  Vredenburgh,  Vroom,  Qreen,  Gray, 
Dill,  J.J.     14. 

For  reversal — None. 
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THE  STATE  OF  NEW  JERSEY,  DEFENDANT  IN  ERROR,  V. 
JOSEPH  R.  MOORE  AND  LEWIS  HUHN,  PLAINTIFFS  IN 
ERROR. 

Submitted  July  8,  1907— Decided  November  18,  1907. 

1.  An  objection  to  an  indictment  tliat  it  states  tliat  it  was  pre- 
sented on  the  respective  oaths  and  affirmations  of  the  members  of 
the  grand  inquest,  without  stating  how  those  who  affirmed  were 
privileged  to  do  so,  is  without  foundation,  inasmuch  as  the  cap- 
tion states  that  the  indictment  was  presented  on  the  oaths  of  the 
grand  jury. 

2.  It  is  not  a  good  ground  of  objection  to  an  indictment  for  keeping 
a  disorderly  house  that  it  states  that  one  of  the  elements  of  dis- 
order therein  was  the  permitted  violation  of  the  sixty-fifth  section 
of  the  Criminal  Procedure  act  (Pamph,  L.  1898,  p.  812),  which 
section  makes  gaming  a  misdemeanor  in  itself. 

3.  On  the  trial  of  two  persons  jointly  indicted  for  keeping  a  dis- 
orderly house,  a  peremptory  challenge  of  a  juror  by  one  defendant 
was  allowed  against  the  protest  of  the  second  defendant,  and  a 
similar  challenge  by  the  second  defendant  was  allowed  against 
the  protest  of  the  first  defendant.  No  other  peremptory  chal- 
lenges, so  far  as  appears,  were  made,  and  therefore  there  was  no 
curtailment  of  the  right  to  ten  joint  peremptory  challenges.  Held, 
that  while  the  challenges  should  have  been  made  with  the  con- 
currence of  both  defendants,  their  allowance  worked  no  harm  to 
the  defendants.  The  rest  of  the  general  panel  was  left  from 
which  a  jury  was  selected.  The  right  to  challenge  is  a  right  to 
reject  and  not  select  jurors.  So  long  as  the  right  to  reject  was 
not  impaired  there  was  no  legal  injury. 


On  error  to  the  Supreme  Court. 

For  the  state,  defendant  in  error,  Andrew  J.  C.  Stokes. 

For  the  defendants  and  plaintiffs  in  error,  Thomas  P,  Fay 
and  Ed.  0.  Forman. 

The  opinion  of  the  court  was  delivered  by 

Beed,  J.  The  defendants,  with  two  others,  were  indicted 
by  the  grand  jury  of  Monmouth  county  for  keeping  a  dis- 
orderly house  in  that  they  did,  on  a  certain  day  mentioned. 
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and  other  days  and  times,  cause  certain  persons  to  come  to- 
gether therein  for  the  purpose  of  engaging  in  gambling, 
gaming  and  playing  for  money  and  other  valuable  things  at 
and  with  cards,  dice,  E.  0.  tables,  and  other  tables,  instru- 
ments, engines  and  devices,  faro  bank  and  other  banks  of  like 
kind,  in  the  said  house  of  the  defendants,  at  unlawful  times, 
as  well  in  the  night  as  in  the  day,  then  and  at  said  other  times 
did  there  resort  and  remain,  drinking,  tippling,  fighting, 
gambling,  gaming  and  playing  for  money,  to  the  common 
nuisance  of  all  the  citizens  of  the  state  and  contrary  to  tlie 
form  of  the  statute,  &c. 

Of  the  forty-nine  assignments  of  error,  only  four  possess 
such  semblance  of  substance  as  to  call  for  any  observation  in 
addition  to  those  made  in  the  Supreme  Court. 

The  first  of  the  assignments  is  to  the  refusal  of  the  court  to 
quash  the  indictment. 

The  first  objection  to  the  indictment  is  leveled  at  a  state- 
ment in  the  indictment  that  the  grand  inqusst,  "upon  their 
respective  oaths  and  affirmation,  present  the  above  defend- 
ants." The  insistence  is  that  the  indictment  should  have  set 
out  that  the  grand  jurors  who  presented  under  affirmation 
were  privileged  to  take  an  affirmation  instead  of  an  oath. 

In  support  of  this  insistence  the  cases  of  State  v.  Harris,  2 
Hoist  361,  and  State  v.  Fox,  4  Id.  244,  were  invoked. 

The  requirement  that  an  indictment,  when  found  upon  the 
affirmation  of  one  or  more  grand  jurors,  should  state  that 
those  persons  were  relieved  from  taking  the  oath  by  some 
statutory  provision  was  recognized,  with  reluctance,  by  Lord 
ifansfield,  in  Eex  v.  Willces,  4  Burr,  2527,  upon  the  authority 
of  some  older  cases.  The  doctrine  was  accepted,  with  equal 
reluctance,  by  our  Supreme  Court,  in  the  case  of  State  v. 
Harins,  supra,  upon  the  authority  of  an  unreported  case, 
known  as  Sharp's  case.  The  doctrine  was  repudiated  in 
Massachusetts,  in  the  case  of  Commonmealth  v.  Fisher,  7 
Gray  492.  An  objection  to  an  indictment  upon  the  same 
ground  was  ignored  in  the  case  of  Reg.  v.  Mulcahey,  L,  R.,  3 
H.  L.  306.  So  far  as  I  have  traced  it,  it  has  not,  nor  need  it 
be  now,  passed  upon  by  this  court. 
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The  statement  itself  is  equivocal,  for  it  may  mean  that  each 
juror,  upon  his  respective  oath  and  affirmation,  did  present, 
&c.,  or  it  may  mean  that  some  upon  their  oaths  and  some 
upon  their  affirmations  did  present,  &c.  On  turning  to  the 
caption  it  appears  that  the  jury,  by  their  oaths,  presented  the 
indictments  at  the  term  in  which  this  was  found.  While  for 
the  purpose  of  amendment  the  caption  is  not  a  part  of  the 
indictment  (State  v.  Jones,  4  Halst,  357),  yet  it  may  be  used 
to  aid  the  indictment.    22  Cyc,  236,  239. 

Thus  Chief  Justice  Ewing,  in  speaking  in  the  case  of  State 
V.  Fox^  supra,  says  that  the  point  decided  Ie  the  Sharp 
case  was  that  the  grand  jurors  who  took  the  affirmation  must 
be  shown  in  the  indictment  or  caption  to  be  within  the  excep- 
tion. Inasmuch  as  the  caption  shows  that  all  were  sworn, 
there  was  no  need  of  any  further  statement  respecting  the 
qualification  of  the  jurors. 

The  next  assignment  which  I  shall  notice  attacks  the  juris- 
diction of  the  Court  of  Quarter  Sessions  to  try  the  indictment. 

The  point  of  this  attack  is  that  the  indictment  was  found 
in  the  Court  of  Oyer  and  Terminer,  was  not  returned  to  that 
court,  and  was  not  sent  to  the  Court  of  Quarter  Sessions  for 
trial.  The  testimony  taken  upon  this  point,  however,  shows 
that  the  grand  jury  returned  the  indictment  to  Judge  Foster, 
the  judge  in  the  Court  of  Common  Pleas,  in  the  absence  of 
Mr.  Justice  Hendrickson,  the  presiding  judge  of  the  Court  of 
Oyer  and  Terminer.  The  indictment  being  one  which  was 
triable  in  the  Court  of  Quarter  Sessions,  it,  under  the  provi- 
sions of  section  6  of  the  Criminal  Procedure  act  of  1898 
(Paraph,  L.,  p,  868),  was  one  not  required  to  be  sent  to  the 
Court  of  Oyer  and  Terminer  for  trial,  and  therefore  remained 
in  the  Court  of  Quarter  Sessions,  where  it  was  properly  tried. 

Several  of  the  assignments  of  error  are  aimed  at  what  is 
designated  the  double  aspect  of  the  indictment,  which,  it  is 
claimed,  left  the  defendants  uninformed  whether  it  was  an 
indictment  for  keeping  a  disorderly  house  or  one  for  violating 
section  65  of  the  Crimes  act.  Pamph,  L.  1898,  p.  812.  It 
was  manifestly  an  indictment  for  maintaining  a  disorderly 
house.    The  specific  mention  of  the  acts  of  gaming  carried  on 
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in  that  house  was  to  exhibit  the  maintenance  of  an  illegal  act 
or  series  of  acts  therein,  which,  when  habitual,  impressed 
upon  the  place  the  character  of  a  nuisance.  A  disorderly 
house  may  result  from  maintaining  a  place  wherein  any  of 
the  practices  mentioned  in  the  indictment — tippling,  fighting 
or  gaming — are  permitted  to  be  carried  on.  As  the  testimony 
developed  on  the  trial  of  the  indictment,  the  misdemeanor 
could  have  been  charged  in  the  indictment  or  in  a  count  in 
the  indictment,  under  soction  65  of  the  Criminal  Procedure 
act,  but  none  the  less  the  habitual  use  of  a  house  for  gaming, 
as  for  any  other  illegal  practice,  constitutes  a  disorderly  house 
at  common  law. 

It  is  again  assigned  for  error  that  a  juror  was  challenged 
by  one  of  the  two  defendants  on  trial,  which  challenge  was 
allowed  against  the  protest  of  the  other  defendant,  and  an- 
other juror  was  challenged  by  the  other  defendant,  which 
challenge  was  allowed  against  the  protest  of  the  first  defend- 
ant. It  is  to  be  remarked  that  there  had  been  a  severance  of 
two  of  the  four  defendants  indicted,  and  only  two  were  on 
trial.  The  defendants,  being  jointly  indicted  and  jointly  put 
upon  trial,  were  jointly  entitled  to  ten  peremptory  challenges. 
State  V.  Rachman,  39  Vroom  120;  State  v.  MacQueen,  40 
M  522. 

This  construction  of  the  statute  is  put  upon  the  legislative 
language,  namely,  "The  defendant  or  defendants  and  the 
attorney-general  or  the  prosecutor  of  the  pleas  shall  each  be 
entitled  to  challenge  peremptorily  ten  of  the  general  panel." 
Pamph.  L,  1898,  p.  896,  §  81.  When  two  or  more  are  on  trial 
jointly,  it  would  seem  that  they  must  join  in  their  challenges. 
The  statute  obviously  does  not  mean  that  one  shall  be  limited 
to  five  challenges  and  the  other  to  five  challenges,  or  that  the 
first  defendant  who  challenges  shall  defeat  the  right  of  his 
joint  defendant  to  challenge.  That  defendants  shall  have  the 
right  to  challenge  ten  means  that  they  collectively  must  chal- 
lenge or  absent  to  the  challenge,  and  that  each  shall  have  a 
right  to  say  whether  a  challenge  shall  be  interposed. 

Assuming,  however,  that  the  trial  court  was  not  bound  to 
allow  the  two  peremptory  challenges  in  the  present  case,  it  is 
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not  perceived  that  the  defendants  were  in  any  degree  injiired 
by  the  course  taken  by  the  trial  judge.  The  effect  of  the  two 
challenges  was  merely  to  reduce  by  two  the  number  of  the 
general  panel  from  which  the  trial  panel  was  to  be  selected. 
The  right  to  peremptorily  challenge  members  of  the  general 
panel  is  a  right  to  reject,  and  not  to  select,  the  jurors  for  the 
trial  panel. 

In  the  case  of  United  States  v.  Marchant  &  Colson,  12 
Wheat,  480,  the  question  of  the  right  of  jointly  indicted  de- 
fendants to  a  severance  came  before  the  federal  Supreme 
Court.  In  delivering  the  opinion  of  the  court,  in  denying  the 
right,  Judge  Story  observed;  "The  sole  ground  upon  which 
this  claim  can  rest,  if  maintainable  at  all,  must  be  that  they 
have  a  right  to  select  their  jury  out  of  the  whole  panel  and 
as  upon  a  joint  trial  when  they  desire  to  retain  a  juror  who 
is  challenged  by  another  defendant,  and  if  challenged  by  one 
he  must  be  withdrawn  as  to  all,  this  right  of  selection  is  vir- 
tually impaired."  The  learned  judge  proceeded  to  say :  "The 
right,  therefore,  of  challenge  does  not  necessarily  draw  after 
it  the  right  of  selection,  but  merely  that  of  exclusion.  It 
enables  a  person  to  say  who  shall  not  try  him,  but  not  to  say 
who  shall  be  the  particular  jurors  to  try  him.  The  law  pre- 
sumes that  every  juror  sworn  in  a  case  is  indifferent  and 
above  legal  exception,  for  otherwise  he  would  be  challenged 
for  cause.  What  jurors  may  result  is  a  mere  incident  follow- 
ing the  challenges,  but  not  the  absolute  selection  of  the 
prisoner  resulting  from  his  power  of  challenge.'^ 

In  this  case  the  selection  of  a  trial  jury  from  the  general 
panel  was  in  no  way  impaired.  It  does  not  appear  in  the 
record  that  the  two  defendants  jointly  challenged  any  of  the 
panel.  The  right,  therefore,  of  joint  challenge  was  restricted 
in  no  particular  by  having  the  two  challenges  mentioned 
charged  up  against  them.  It  does  not  appear  that  any  jurors 
other  than  the  two  mentioned  were  challenged.  Indeed,  it 
appears  that  the  very  condition  was  brought  about  by  the 
conduct  of  the  counsel  for  the  respective  defendants.  Each 
had  challenged  against  the  objection  of  the  other  and  ac- 
cepted the  ruling  of  the  court  in  his  own  favor,  and  so  each 
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had  helped  to  deplete  the  general  panel  and  produce  the  con- 
dition of  which  he  complains. 

We  find  no  error  in  the  record,  and  the  judgment  of  the 
Supreme  Court  should  be  aflBrmed. 

For  affirmance — Magib,  Chancellor,  Hendrickson,  Pit- 
ney, Reed,  Trenchard,  Bogert,  Vredenburgh,  Vroom, 
Green,  Gray,  Dill,  J.J.    11. 

For  reversal — None. 


CHARLES  V.  MARSHALL,  DEFENDANT  IN  ERROR,  v.  BURT 
&  MITCHELL  COMPANY,  PLAINTIFF  IN  ERROR. 

Argued  July  1,  1907--Decided  March  2,  1908. 

Where  a  servant  is  injured  while  working  outside  of  the  scope  of  his 
employment,  voluntarily  and  without  orders,  the  master  is  not 
chargeable  with  negligence  for  failing  to  warn  him  of  danger. 


On  error  to  the  Hudson  County  Circuit  Court. 

For  the  plaintiff  in  error,  Collins  &  Corbin. 

For  the  defendant  in  error,  Frank  0,  Turner,  and  Vreden- 
burgh, Bedle,  Wall  &  Wilson, 

The  opinion  of  the  court  was  delivered  by 

Trenchard,  J.  This  writ  of  error  brings  under  review 
a  judgment  of  the  Hudson  County  Circuit  Court  in  favor  of 
Charles  V.  Marshall,  the  plaintiff  below,  as  compensation  for 
personal  injuries  sustained  while  in  the  employ  of  the  defend- 
ant, the  Burt  &  Mitchell  Company. 

The  defendant  company  is  the  owner  and  operator  of  a  dry 
dock  at  the  foot  of  Morris  street,  Jersey  City,  and  at  the  time 
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of  the  accident  the  plaintiff  was  employed  by  it  as  a  ship  car- 
penter. The  workshop  of  the  defendant  adjoins  the  dock ;  in 
the  shop  were  various  machines  used  in  the  defendant's  busi- 
ness, and  among  them  was  a  circular  or  ^1)uzz"  saw.  The 
saw  was  operated  by  means  of  a  belt  and  pulley  connected  with 
shafting  which  was  run  by  electric  power.  This  shafting  was 
also  connected  with  a  band  saw  located  about  thirty  feet  from 
the  buzz  Baw.  About  seven  o'clock  on  the  morning  of  the 
accident  the  plaintiff,  who  had  then  worked  for  the  defendant 
about  a  month  as  a  ship  carpenter,  was  assigned  to  making 
repairs  on  a  boat  then  lying  in  the  dry  dock.  About  an  hour 
later  he  found  that  he  needed  some  strips  to  fix  a  window  of 
the  boat,  and  he  went  to  the  shop,  found  a  piece  of  wood  and 
looked  aroimd  for  the  "saw-master,"  in  order  that  the  latter 
might  saw  the  strips.  At  the  moment  the  defendant's  super- 
intendent, Mr.  Gerhardt,  happened  to  come  into  the  shop,  and 
an  employe  by  the  name  of  Sacks — an  extra  sawyer — asked 
him  to  unlock  the  switch-box  and  turn  on  the  power,  as  he. 
Sacks,  wanted  to  saw  some  lumber  on  the  band  saw.  Ger- 
hardt did  so,  and  Sacks  pulled  the  lever,  started  the  band 
paw,  and  began  sawing.  The  plaintiff  was  standing  near  with 
some  strips  of  wood  in  his  hand  and  began  sawing  at  the 
buzz  saw,  and  while  so  engaged  was  injured. 

At  the  close  of  the  evidence  the  defendant  moved  for  a 
direction  of  a  verdict  in  its  favor  on  the  ground,  among  others, 
that  there  was  no  proof  of  negligence  on  the  part  of  the 
defendant. 

The  motion  was  denied  by  the  learned  trial  judge,  an  ex- 
ception allowed,  and  the  refusal  assigned  as  error. 

Under  the  theory  upon  which  the  case  was  submitted  to  the 
jury  the  verdict  necessarily  rests  solely  on  the  alleged  negli- 
gence of  the  defendant  in  putting  the  plaintiff  to  work  with- 
out instruction  as  to  inherent  dangers  of  the  work  of  which 
the  plaintiff  did  not  know  and  could  not  reasonably  be  expected 
to  know. 

Of  course,  the  verdict  cannot  be  sustained  upon  any  theory 
except  that  on  which  the  question  of  liability  was  submitted 
to  the  jury,  and  we  think  it  cannot  be  so  supported. 

Vol.  xlvi.  40 
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We  have  pointed  out  that  the  plaintiflE  was  employed  as  a 
carpenter — not  as  a  sawyer — and,  therefore,  in  operating  the 
buzz  saw,  he  was  doing  work  outside  the  scope  of  his  em- 
ployment. In  such  case  it  becomes  a  material  question 
whether  he  was  acting  under  proper  authority,  for  it  is  clear, 
upon  general  principle,  that  n^ligence  cannot  be  predicated 
of  the  master's  omission  to  instruct  a  servant  as  to  work 
which  he  was  neither  expected  nor  ordered  to  do.  The  rule 
is  that  where  a  servant  is  injured  while  working  outside  of 
the  scope  of  his  employment,  voluntarily  and  without  orders, 
the  master  is  not  chargeable  with  negligence  for  failing  to 
warn  him  of  danger.  See  26  Cyc.  1172,  and  cases  there  col- 
lected. 

We  think  it  clear  that  the  plaintiff  was  not  ordered  to  use 
the  saw.  It  is  true  that  the  plaintiff  in  the  early  part  of  his 
examination-in-chief  testified  that  he  had  been  told  the  day 
before  "not  to  wait,  to  go  ahead  and  saw,"  but  his  further 
examination  shows  the  contrary  thereof  to  be  the  fact.  His 
examination  by  his  own  counsel  proceeded  as  follows : 

"Q.  How  long  before  the  accident  was  it  that  you  were  told 
by  Dr.  Brown,  the  president,  to  use  the  saw  ? 

'M.  Two  days  before  that  I  was  supposed  to  do  a  job  on  a 
boat  on  the  dry  dock,  and  I  stood  there  waiting  for  the  saw- 
master;  the  saw-master  wasn't  there;  he  had  been  sent  away 
to  some  work;  I  didn't  see  the  saw-master,  and  Mr.  Brown 
paw  me  standing  there;  he  asked  me  what  I  was  standing 
there  for;  why  I  didn't  go  ahead  with  the  work;  I  told  him  I 
didn't  know  how  to  use  the  saw;  he  says,  ^Anybody  can  do 
that/  and  he  walked  away;  a  young  man  named  Sacks  was 
there;  I  asked  him  to  come  and  saw  for  me;  I  was  afraid  of 
the  saw,  and  he  done  the  sawing  that  day  for  me." 

On  cross-examination  he  te.«tified  as  follows: 

''Q.  WTiat  was  it  Mr.  Brown  said  to  you  the  day  before? 

"A,  Told  me  not  to  stand  round  looking  at  it,  and  to  go 
ahead  and  do  the  work,  when  I  was  waiting  for  Mr.  Betz,  the 
saw-master. 

"().  Did  you  go  ahead  and  do  the  work? 

''A.  No,  sir;  I  watched  until  Mr.  Brown  went  away;  I 
was  afraid  to  saw,  and  I  watched  for  Mr.  Sacks  to  come." 
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It  is  apparent  that  Brown  (who  was  dead  at  the  time  of 
trial)  did  not  order  the  plaintiff  to  use  the  buzz  saw,  and  the 
plaintiff  does  not  testify  that  he  did.  According  to  the  plaint- 
iff. Brown  simply  remarked,  "anybody  can  do  that,"  after 
asking  the  plaintiff  why  he  did  not  go  ahead  with  his  work. 
This  did  not  mean  that  the  plaintiff  was  to  use  the  saw.  At 
most  it  was  simply  a  direction  by  Brown  to  get  the  work  done 
as  soon  as  he  could,  and,  if  necessary,  get  the  saw-master  or 
one  of  the  extra  sawyers.  But  we  think  it  clear  that  the  only 
Intimate  inference  to  be  drawn  from  Brown's  remarks  was 
that  the  plaintiff  should  proceed  with  his  work.  His  work,  it 
is  to  be  borne  in  mind,  was  to  repair  the  boat,  not  to  use  the 
buzz  saw.  That  the  remarks  of  Brown  were  not  regarded  by 
the  plaintiff  himself  as  an  order  to  use  the  buzz  saw  is  shown 
by  the  fact  that  he  did  not  himself  use  it  at  that  time.  He 
says  that  he  "watched"  until  Brown  went  away,  and  then 
called  upon  Sacks,  one  of  the  extra  sawyers,  to  saw  for  him. 

We  think  it  clear,  therefore,  that  what  was  said  by  Brown 
could  not  by  any  possibility  have  been  understood  by  the 
plaintiff  as  a  direction  to  use  the  buzz  saw,  and  it  is  equally 
plain  that  the  plaintiff  could  not  have  r^arded  what  was  said 
as  a  permission  to  use  the  saw  for  this  reason : 

By  the  uncontradicted  testimony  it  was  against  the  rules  for 
any  of  the  men  (except  certain  ones  specified,  of  whom  the 
plaintiff  was  not  one)  to  use  the  saw.  The  plaintiff's  own 
witness  King  testified  that  "there  was  a  rule  that  nobody  was 
to  touch  it;  the  foreman  had  a  lock  and  key  on  the  motor." 
That  the  plaintiff  knew  of  the  rule  is  undisputed.  He  him- 
self testified: 

*'Q.  You  sometimes  had  to  saw  a  board  ? 

''A.  No;  I  always  let  the  saw-master  saw  them;  I  always 
asked  the  saw-master,  Mr.  Betz;  he  instructed  me,  when  I 
first  began  work  there,  that  he  was  saw-master,  and  he  had  to 
do  the  sawing  except  I  got  orders  from  somebody  else,  and 
Mr.  Betz  did  that  work  for  me  all  the  time  he  was  there." 

It  is  clear,  too,  that  the  plaintiff  was  not  ordered  to  use  the 
saw  on  the  morning  of  the  accident 

With  respect  to  that  the  plaintiff  testified  as  follows : 
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"Q.  When  you  went  there  that  morning  you  looked  around 
for  the  sawyer? 

"A.  The  saw-master,  yes;   I  asked  for  him  and  he  was  not 

there. 

.    "Q.  Did  you  see  Mr.  Gerhardt  that  morning? 

"A.  Yes;  I  seen  him  while  I  was  upstairs  getting  that  piece 
of  wood;  I  saw  Mr.  Gerhardt  down  there  starting  the  saw; 
I  asked  him  where  Prank  was,  he  shook  his  shoulders,  'I  don't 
know,'  he  said;  that's  all  he  said;  then  he  walked  away.  He 
says,  'Go  ahead,'  he  called  Mr.  Sacks,  and  he  says,  'Go  ahead,' 
and  he  started  the  motor-box. 
"^.  He  said  that  to  Mr.  Sacks? 

"A.  Mr.  Sacks  sawed  on  the  other  saw  and  I  sawed  on  this 
saw. 

"Q,  You  were  standing  there  together  and  Mr.  Gerhardt 
said,  'Go  ahead?' 

**A.  We  were  not  standing  together ;  Mr.  Sacks  was  about 
thirty-five  or  forty  feet  away  from  the  saw  where  I  sawed; 
Gerhardt  was  standing  between  us,  he  started  the  box  to  going, 
and  said,  'Go  ahead.' 

''Q.  Did  he  call  you  by  name? 
"A.  No,  sir. 

*'Q.  You  had  some  wood  sawed  there  the  day  before? 
"A.  Yes,  by  Mr.  Sacks. 

"Q.  This  time,  when  you  sawed  this  strip,  on  the  day  of 
the  accident,  was  the  only  time  you  ever  started  the  saw  your- 
self? 

"A.  That  is  the  only  time  I  ever  sawed  a  buzz  saw  in  my 
life." 

In  order  to  start  the  saw  after  the  power  was  turned  on  it 
was  necessary  to  pull  a  lever.  It  is  not  clear  who  started  the 
saw  at  which  the  plaintiflE  was  hurt.  The  superintendent,  Mr. 
Gerhardt,  who  turned  on  the  power,  testified  that  the  saw  was 
stationary  when  he  left  the  room.  The  plaintiflE  was  the  only 
person  near  it. 

But,  however  that  may  be,  it  is  clear  from  the  foregoing 
evidence  of  the  plaintiff,  when  considiered  in  the  light  of  his 
other  evidence,  that  he  was  not  authorized  to  use  the  saw. 
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It  will  be  noticed  that,  according  to  plaintiff's  testimony, 
when  Mr.  Gerhardt  learned  from  the  plaintiff  that  he  needed 
some  strips  sawed  he  called  Mr.  Sacks  (an  extra  sawyer),  un- 
locked the  motor-box  and  said  "go  ahead."  The  plaintiflE 
admits  that  when  this  was  said  Gerhardt  was  standing  with 
his  back  to  the  plaintiff.  The  remark  was  undoubtedly  ad- 
dressed to  Sacks  who  was  standing  at  the  band  saw,  and  whom, 
according  to  the  testimony,  Gerhardt  was  facing.  Sacks  testi- 
fied that  Gerhardt  "told  me  to  go  ahead  and  saw  my  plank;" 
he  said,  "Go  ahead,  Frank."  Gerhardt  testified  that  "On  the 
morning  of  the  accident  I  unlocked  the  switch-box.  Sacks 
asked  me  to  unlock  it  for  him,  he  wanted  to  saw  a  piece  of 
lumber.  Said  he  wanted  to  use  the  band  saw.  I  unlocked  the 
box  and  told  him  to  go  ahead.  Do  not  remember  seeing  Mar- 
shall. I  did  not  say  anything  to  anybody  except  to  Sacks.  I 
was  standing  near  the  switch-box  when  I  spoke  to  him.  The 
box  is  kept  locked  to  keep  the  men  away  from  the  saw."  More- 
over, according  to  the  plaintiff's  own  statement  made  before 
trial,  Gerhardt  told  "the  other  man"  to  go  ahead  and  saw  his 
piece  of  wood,  but  did  not  tell  plaintiff  to  do  so.  It  is  very 
significant  that  the  plaintiff,  when  recalled  to  explain  this 
statement,  did  not  deny  the  vital  part  of  it,  namely,  that  Ger- 
hardt told  "the  other  man"  to  go  ahead  and  did  not  tell  plaint- 
iff to  do  so. 

In  view  of  all  the  testimony,  we  are  of  the  opinion  that 
there  was  no  evidence  that  the  plaintiff  was  authorized  to 
work  at  the  circular  saw  which  was,  under  the  theory  upon 
which  the  case  was  submitted  to  the  jury,  essential  to  a  finding 
of  the  defendant's  negligence. 

The  trial  court  therefore  erred  in  denying  the  motion  for  a 
direction  of  a  verdict,  and  the  judgment  under  review  must 
be  reversed  and  a  new  trial  awarded. 

For  affirmance — None. 

For  reversal — The  Chief  Justice,  Garrison,  Swayze, 
Reed,  Trenchard,  Booert,  Vredenburgh,  Vroom,  Green, 
Gray,  Dill,  J.J.     11. 


Digitized  by  LjOOQ IC 


630    COUKT  OF  ERRORS  AND  APPEALS. 


Daggett  V.  North  Jersey  St.  Ry.  Co.  75  N,  J.  L. 


JOHN  DAGGETT  AND  NELLIE  DAGGETT,  HIS  WIFE. 
PLAINTIFFS,  DEFENDANTS  IN  ERROR,  v.  NORTH 
JERSEY  STREET  RAILWAY  COMPANY  AND  E.  A.  WIL- 
LIAMS, DEFENDANTS,  PLAINTIFFS  IN  ERROR. 

Argued  June  28.  1907— Decided  November  18,  1907. 

1.  A  request  to  charge  that  would  have  required  the  jury  to  acquit 
the  defendant  railway  company  of  negligence,  even  though  the 
quick  effort  of  the  motorman  to  stop  the  car  were  made  care- 
lessly and  negligently,  was  properly  refused. 

2.  Where,  in  an  action  against  a  street  railway  company  and  the 
owner  of  a  wagon  for  injuries  to  a  passenger  in  a  car  of  the  rail- 
way company  caused  by  a  collision  between  the  car  and  the 
wagon,  there  was  proof  from  which  the  jury  might  infer  negli- 
gence of  the  driver  of  the  wagon,  there  was  no  error  in  refusing 
to  nonsuit  the  plaintiff  on  the  motion  of  the  owner  of  the  wagon. 

3.  Where  the  plaintiff  had  made  out  a  prima  facie  case  of  negligence, 
calling  for  explanatory  evidence  on  the  part  of  both  defendants, 
it  was  not  erroneous  for  the  trial  judge  to  refuse  a  request  to 
charge  that  **the  burden  of  proving  negligence  on  the  part  of  the 
defendant  E.  A.  Williams  Company  is  upon  the  plaintiff,"  in  view 
of  the  fact  that  he  did  charge  that  *Hhe  case  having  now  closed 
and  all  the  evidence  on  both  sides  having  gone  in,  it  is  all,  with- 
out any  reference  to  which  side  it  came  from,  so  much  material 
for  your  judgment  to  act  upon,  and  that  in  order  that  you  should 
be  satisfied  that  the  E.  A.  Williams  Company  was  negligent,  it 
must  appear  to  you,  from  all  the  evidence  in  the  case,  that  that 
conclusion  is  established." 

4.  An  error  of  the  court  in  sustaining  an  objection  to  a  question  on 
cross-examination,  when  the  witness  has  already  testified  fully, 
during  the  course  of  the  cross-examination,  in  respect  to  the 
matter  excluded,  and  the  party  has  the  opportunity  of  pursuing 
his  cross-examination  as  to  the  real  question  to  which  the  ex- 
cluded question  was  merely  preliminary,  is  not  reversible  error. 

5.  A  hypothetical  question  to  an  expert  which  assumes  the  facts 
in  accordance  with  the  theory  of  the  party  asking  it,  and  which 
the  evidence  tends  to  prove,  is  proper  where,  although  the  facts 
are  disputed,  there  is  ample  testimony  tending  to  support  every 
phase  of  the  question,  and  sufficient  to  justify  the  submission 
thereof  to  the  jury.  It  is  not  necessary  that  the  question  should 
embody  all  of  the  facts  exhibited  by  the  evidence ;  it  is  sufficient, 
on  the  contrary,  if  it  embodies  such  a  state  of  facts,  fairly  within 
the  range  of  the  evidence,  as  counsel  propounding  it  deems  to  have 
been  proved. 
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6.  The  true  rule  is  that  the  driver  of  a  wagon  has  the  right  of  way, 
if,  proceeding  at  a  rate  of  speed  which,  under  the  circumstances 
of  the  time  and  locality,  was  reasonable,  he  reaches  the  point  of 
crossing  in  time  to  safely  go  upon  the  tracks  in  advance  of  the 
approaching  street  car,  the  latter  being  sufficiently  distant  to  be 
checked,  and,  if  need  be,  stopped  before  it  reaches  him.  A  request 
to  charge  on  the  subject  of  the  right  of  way,  which  ignored  the 
limitations  of  that  rule,  was  properly  refused. 

7.  The  omission  of  a  trial  judge  to  instruct  a  jury  on  a  particular 
point  is  not  assignable  as  error  unless  such  instruction  be  specially 
requested. 

8.  A  party  has  no  just  cause  of  complaint  where,  although  his  re- 
quests for  instruction  have  been  refused,  the  court  embraced 
them  in  its  charge,  so  far  as  they  stated  correct  propositions  of 
law. 


On  error  to  the  Essex  County  Circuit  Court. 

For  the  plaintiff  in  error  North  Jersey  Street  Railway 
Company,  John  A.  Bernhard  and  Hobart  Tuttle. 

For  the  plaintiff  in  error  E.  A.  Williams,  John  J.  Iloppin 
and  Harry  V.  Osborne. 

For  the  defendants  in  error,  Harry  Kalisch. 

The  opinion  of  the  court  was  delivered  by 

Trenchard,  J.  This  writ  of  error  brings  under  review  a 
judgment  of  the  Essex  Circuit  Court  m  favor  of  the  defend- 
ants in  error,  the  plaintiffs  below. 

The  action  was  one  of  tort  for  negligence. 

Upon  the  trial  there  was  evidence  tending  to  prove  the  fol- 
lowing factor  Nellie  Daggett,  wife  of  John  Daggett,  was  a 
passenger  on  a  trolley  car  of  the  Xorth  Jersey  Street  Railway 
Company,  which  was  propelled  along  Bloomfield  avenue,  in 
the  city  of  Newark,  and  which  collided  with  a  wagon  of  the 
other  defendant  company,  E.  A.  Williams,  at  the  corner  of 
Bloomfield  avenue  and  Parker  street.  The  car  was  an  open 
car,  and  the  plaintiff  sat  in  the  first  cross-seat  'inside  the  car, 
with  her  back  to  the  motorman.  The  plaintiff  heard  a  crash, 
her  head  was  thrown  backward  and  struck  the  woodwork  of 
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the  ear,  and  she  was  injured.  The  collision  occurred  in  broad 
daylight,  in  a  straight  avenue.  The  car  was  moving  on  the 
southbound  track.  The  wagon  was  approaching  the  car  on 
the  northbound  track.  The  driver  of  the  wagon  turned  to 
cross  the  southbound  track  for  the  purpose  of  driving  into 
Parker  street.  There  were  no  obstructions  to  the  view  of  the 
two  men  who  were  charged  with  the  management  of  the  two 
vehicles.  The  motorman  could  see  the  driver  and  his  wagon. 
The  driver  could  see  the  motorman  and  his  car,  and  each  did 
see  tlie  other. 

The  case  was  submitted  to  the  jury,  who  found  a  verdict 
for  the  plaintiffs. 

The  defendant  the  North  Jersey  Street  Railway  Company 
sued  out  a  writ  of  error,  and  the  defendant  E.  A.  Williams 
Company  joined  in  the  prosecution  of  the  writ  by  virtue  of 
the  act  of  1906,  and  has  assigned  errors  in  its  own  behalf. 

The  sole  assignment  of  error  relied  upon  by  the  defendant 
railway  company  is  based  upon  the  refusal  of  the  learned 
trial  judge  to  charge  the  jury  specifically  the  following  re- 
quest: "That  if  the  motorman  of  the  car  suddenly  found 
himself,  without  any  negligence  on  his  part,  in  a  dangerous 
position,  and  exercised  a  quick  effort  to  stop  the  car,  thereby 
causing  the  plaintiff's  head  to  be  thrown  back,  the  company 
would  not  be  liable."  If  the  plaintiff's  contention  as  to  the 
state  of  the  proofs  is  correct,  there  was  no  basis  in  the  evi- 
dencv-^  for  the  hypothesis  proposed  by  this  request.  If  this  be 
so,  it  of  course  was  properly  refused. 

But  whether  this  be  so  or  not,  we  think  it  was  properly 
refused.  Reliance  is  placed  by  the  railway  company  upon  the 
case  of  Coi'kliill  v.  Camden  and  Suburban  Railway  Co., 
40  Vroom  97.  That  cas3  came  before  the  Supreme  Court  on 
a  rule  to  show  cause,  and  there  was  no  evidence  to  show  any 
want  of  care  in  either  motorman  or  conductor  in  attempting 
to  cross  the  railroad  tracks,  and,  on  the  contrary,  there  was 
affirmative  evidence  to  show  that  the  conductor  took  every 
reasonable  precaution.  Mr.  Justice  Pitney,  speaking  for  the 
court,  held  that,  with  respect  to  the  conduct  of  the  motorman 
in  turning  on  full  power  when  confronted  with  the  impending 
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danger  of  a  collision  with  the  railroad  train,  his  act  evinced 
complete  presence  of  mind  and  the  exercise  of  the  highest 
degree  of  care.  But  this  was  a  finding  of  fact,  or  rather  a 
finding  of  a  conclusion  that  was  supported  by  the  overwhelm- 
ing weight  of  evidence.  At  the  same  time  he  pointed  out  that 
the  cases  holding  street  car  companies  liable  for  injuries  to 
passengers  caused  by  a  lurch  of  the  car  had  gone  upon  the 
ground  that  there  was  a  sudden  increase  of  speed  under  cir- 
cumstances that  evinced  a  disregard  of  the  safety  of  passen- 
gers— that  is,  under  circumstances  of  negligence. 

The  fatal  defect  in  the  request  under  consideration  is  that 
it  would  have  required  the  jury  to  acquit  the  defendant  rail- 
way company,  even  though  the  quick  effort  of  the  motorman 
to  stop  the  car  were  made  carelessly  and  negligently.  In  the 
Corkhill  case  the  overwhelming  weight  of  the  evidence  showed 
that  the  increase  of  speed  was  applied  in  the  exercise  of  a 
high  degree  of  care.  If  that  hypothesis  (care  in  the  motor- 
man)  had  been  imported  in  the  request  under  consideration, 
then  the  request  would  have  been  proper,  provided  there  was 
any  evidence  to  support  the  theory  of  fact  upon  which  it  was 
based. 

The  first  assignment  of  error  on  behalf  of  the  defendant 
E.  A.  Williams  Company  requiring  consideration  challenges 
the  correctness  of  the  refusal  of  the  motion  to  nonsuit  the 
plaintiff. 

From  an  examination  of  the  evidence  on  the  part  of  the 
plaintiff  sent  up  with  the  bill  of  exceptions,  we  think  there 
was  prima  facie  evidence  of  negligence  of  the  defendant 
Williams  Company. 

Reviewing  the  evidence  on  the  part  of  the  plaintiff,  wa  per- 
ceive that  it  tended  to  show  that  the  wagon  of  the  defendant 
Williams  Company,  driven  by  its  servant,  collided  in  broad 
daylight  with  the  car  of  the  defendant  railway  company,  run- 
ning on  a  straight  track  on  a  straight  street,  and  in  the  colli- 
sion the  plaintiff  was  hurt.  The  driver  of  the  wagon  testified 
that  at  the  point  where  the  collision  took  place  ^^you  can  see 
three  miles"  along  the  car  track. 

In  view  of  the  duty  that  is  imposed  upon  all  users  of  the 
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public  highway  to  exercise  reasonable  care  to  avoid  collision 
with  each  other,  such  a  prima  facie  cafe  as  was  made -by  the 
plaintiff  properly  called  for  explanatory  evidence  on  the  part 
of  both  defendants.  So  to  hold  will  put  the  case  in  accord 
with  Sheridan  v.  Foley,  29  Vroom  230;  Trenton  Passenger 
Railway  Co.  v.  Cooper,  31  Id.  219;  Bergen  County  Traction 
Co.  V.  Demarest,  33  Id.  755. 

Furthermore,  the  case  bo  made  by  the  plaintiff  was  one 
upon  which  she  was  entitled  to  have  a  finding  by  a  jury,  be- 
cause whether  the  facts  proved  on  her  part  spoke  of  actionable 
negligence  by  the  defendants  or  not  was  at  least  a  matter 
debatable  by  fair-minded  men.  Mahnken  v.  Freeholders  of 
Monmouth,  33  Vroom  404. 

The  question  was  not  what  the  trial  judge  would  infer  from 
the  evidence,  but  whether  the  jury  might  legitimately  con- 
clude that  the  proofs  of  the  plaintiff  showed  the  defendant 
Williams  Company  to  have  been  negligent.  Newark  Passen^ 
ger  Railway  Co.  v.  Block,  26  Vroom  605 ;  Traction  Company 
V.  Scott,  29  Id.  682. 

The  application  of  these  principles  to  the  facts  of  the  pres- 
ent case  justified,  and  indeed  required,  the  refusal  of  the 
motion  of  nonsuit. 

The  second  assignment  of  error  on  behalf  of  the  defendant 
Williams  Company  requiring  consideration  is  based  upon  the 
exception  to  the  refusal  of  the  trial  judge  to  charge  a  request 
as  follows :  "The  burden  of  proving  negligence  on  the  part  of 
the  defendant  E.  A.  Williams  Company  is  upon  the  plaintiff." 

Where,  as  in  this  case,  the  plaintiff  had  made  out  a  prima 
facie  case  of  negligence,  calling  for  explanatory  evidence  on 
the  part  of  both  defendants,  it  was  not  erroneous  for  the  trial 
judge  to  refuse  tha  request  in  question,  especially  in  view  of 
the  fact  that  he  did  charge  that  "the  case  having  now  closed, 
and  all  the  evidenci^  on  both  sides  having  gone  in,  it  is  all, 
without  any  reference  to  which  side  it  comes  from,  so  much 
material  for  your  judgment  to  act  upon,  and  that  in  order 
that  you  should  be  satisfied  that  the  E.  A.  Williams  Company 
was  negligent  it  must  appear  to  you,  from  all  the  evidence  in 
the  case,  that  that  conclusion  is  established."    Shay  v.  Cam- 
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den  and  Suburban  Railway  Co,,  37  Vroom  334;  Bergen 
County  Traction  Co,  v.  Demaresi,  supra. 

The  third  assignment  of  error  requiring  notice  relates  to 
the  action  of  the  trial  judge  in  overruling  a  question  asked  by 
counsel  of  the  defendant  Williams  Company,  on  cross-exami- 
nation of  Mrs.  Landmasser:  *^ell,  was  there  anything  un- 
usual about  the  speed  of  this  car?" 

The  question  was  objected  to  as  leading,  which  of  course 
is  not  a  good  objection  to  a  question  asked  on  cross-examina- 
tion. 

Assuming,  but  not  deciding,  that  the  defendant  Williams 
Company  was  entitled  to  show  that  the  speed  of  the  car  was 
unusual,  we  think  the  exclusion  of  this  particular  question 
was,  under  the  circumstances,  harmless,  and  therefore  not 
reversible  error. 

The  cross-examination  of  the  witness  proceeded  as  follows : 

"Q.  Now,  as  you  approached  the  scene  of  the  accident,  how 
fast  did  you  say  the  car  was  going? 

"A.  Pretty  fast. 

"Q.  Pretty  fast  ? 

"A,  Yes,  sir. 

''Q.  Anything  extraordinary  about  the  speed  ? 

"Afr.  Bernhard — I  object.  That  is  not  cross-examination, 
as  far  a.s  you  are  concerned. 

"The  Court — Do  vou  object  on  the  ground  that  it  is  lead- 
ing? 

"Mr.  Bernhard — Yes,  I  do. 

"The  Court — Objection  sustained.  Ask  her  what  she  means 
by 'pretty  fast?' 

*'Q.  What  do  you  mean  by  'pretty  fast  ?' 

"A.  It  was  going  rapidly. 

"(?.  Rapidly? 

*'A.  Yes,  sir. 

"Q,  Is  that  the  best  answer  you  can  give  to  me  as  to  what 
you  mean  by  'pretty  fast  ?' 

"A.  It  was  going  fast;  that  is  all  the  answer  I  can  give 
you. 

''Q.  Do  you  know  how  fast  trolley  cars  ordinarily  run? 

"Mr.  Bernhard — I  object  to  that  as  immaterial. 
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"The  Court — I  do  not  think  it  is  possible  to  answer  that 
question. 

"Q,  Well,  was  there  anything  unusual  about  the  speed  of 
this  ear  ? 

"Mr.  Bernhard — Objected  to  as  leading. 

"The  Court — Objection  sustained. 

"Counsel  for  defendant  E.  A.  Williams  Company  prayed 
and  was  allowed  an  exception  to  this  ruling  of  the  court'' 

It  will  be  noticed  that  the  witness  had  testified  that  the  ear 
was  going  "pretty  fast,"  and  she  had  stated  "that  is  all  the 
answer  I  can  give  you."  It  is  quite  evident  that  the  real 
question  in  this  connection  was  this :  What  was  the  speed  of 
the  car  ?  The  question  excluded  can  only  be  regarded  as  pre- 
liminary to  that.  In  any  other  view  it  had  no  probative  force. 
Its  exclusion  did  not  conclude  the  cross-examination.  It  might 
have  been  followed  by  the  direct  question  as  to  what  was  the 
speed  of  the  car,  even  though  the  court  did  rule  out  the  pre- 
liminary question.  The  trial  judge  had  already  indicated 
what  the  real  question  was,  and  that  the  examination  might 
be  pursued  along  that  line. 

An  error  of  the  court  in  sustaining  an  objection  to  a  ques- 
tion on  cross-examination,  when  the  witness  has  already  testi- 
fied fully,  during  the  course  of  the  cross-examination,  in 
respect  to  the  matter  excluded,  and  the  party  has  the  oppor- 
tunity of  pursuing  his  cross-examination  as  to  the  real  ques- 
tion to  which  the  excluded  question  was  merely  preliminary, 
is  not  reversible  error.  Thomp.  Tr.,  §  707 ;  Bonnet  v.  Glatt- 
feldt,  120  III  166. 

The  fourth  assignment  of  error  on  behalf  of  the  defendant 
Williams  Company  relates  to  the  admission  of  a  hypothetical 
question.  The  question  to  which  objection  was  made  was 
asked  by  counsel  for  plaintiffs  of  Dr.  Post,  on  direct  examina- 
tion.   It  was  as  follows : 

''Q,  Now,  doctor,  assuming  that  the  plaintiff  was  a  passen- 
ger on  a  car,  and  the  car  came  into  collision  with  a  wagon, 
by  means  whereof  her  head  was  thrown  back  with  sufficient 
force  to  break  her  back  comb  and  to  render  her  unconscious, 
and  that  she  remained  unconscious  for  a  long  period  of  time 
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— more  than  an  hour;  that  she  was  taken  to  a  hospital,  and 
then  could  recall  for  the  first  time  where  she  was,  and  then 
that  she  had  after  this  periods  of  severe  headache  and  pain  in 
the  spine  and  nervous  feelings ;  that  before  that  time  she  had 
been  a  woman  in  good  health — to  what  would  you  attribute 
this  condition  ?'^ 

The  contention  of  the  defendant  is  that  this  question  was 
objectionable  on  the  alleged  ground  that  it  did  not  embody 
the  facts  and  all  of  the  facts  as  proved. 

A  hypothetical  question  to  an  expert,  which  assumes  the 
facts  in  accordance  with  the  theory  of  the  party  asking  it,  and 
which  the  evidence  tends  to  prove,  is  proper  where,  although 
the  facts  are  disputed,  there  is  ample  testimony  tending  to 
support  every  phase  of  the  question,  and  sufiBcient  to  justify 
the  submission  thereof  to  the  jury.  Jackson  v.  Burnham,  20 
Colo.  532 ;  Thomp.  Tr,,  §  606. 

It  is  not  necessary  that  hypothetical  questions  should  em- 
body all  the  facts  exhibited  by  the  evidence.  It  is  sufficient, 
on  the  contrary,  that  they  embody  such  a  state  of  facts,  fairly 
within  the  range  of  the  evidence,  as  the  counsel  propounding 
them  deem  to  have  been  proved.    Thomp.  Tr.,  §  610. 

An  examination  of  the  evidence  shows  that  the  question 
objected  to  was  well  within  the  rule  above  stated. 

^Phe  fifth  assignment  of  error  requiring  remark  relates  to 
the  refusal  of  the  trial  judge  to  charge  a  request  submitted 
on  behalf  of  the  defendant  Williams  Company  as  follows: 
"The  vehicle  reaching  the  point  of  crossing  first,  going  at  the 
rate  of  speed  at  which  they  were  approaching  the  crossing, 
had  the  right  of  way." 

We  think  this  request  was  properly  refused.  The  true  rule 
is  that  the  driver  of  the  wagon  would  have  had  the  right  of 
way  if,  proceeding  at  a  rate  of  speed  which,  under  the  circum- 
stances of  the  time  and  locality,  was  reasonable,  he  should 
reach  the  point  of  crossing  in  time  to  safely  go  upon  the 
tracks  in  advance  of  the  approaching  street  car,  the  latter  be- 
ing sufficiently  distant  to  be  checked,  and,  if  need  be,  stopped, 
before  it  should  reach  him.  Electric  Railway  Co,  v.  Miller, 
30  Vroom  423. 


Digitized  by  VjOOQ IC 


638    COUET  OF  ERRORS  AND  APPEALS. 

Daggett  V.  North  Jersey  St.  Ry.  Ck>.  75  N.  J.  L. 

The  request  under  consideration  entirely  ignored  the  limi- 
tations of  that  rule,  and  was  properly  refused. 

The  sixth  assignment  of  error  requiring  consideration  on 
behalf  of  the  defendant  Williams  Company  rests  upon  an 
exception  to  the  charge  of  the  court,  which  exception  is  based 
upon  an  omission  to  charge. 

The  omission  of  a  trial  judge  to  instruct  a  jury  on  a  par- 
ticular point  is  not  assignable  as  error,  unless  such  instruction 
be  specially  requested.  Camden  and  Atlantic  Railroad  Co.  v. 
Williams,  32  Vroom  646. 

There  being  no  request  to  charge  the  matter  in  question,  its 
omission  is  not  reversible  error. 

The  remaining  assignments  of  error  requiring  remark  all 
relate  to  the  refusal  of  the  trial  judge  to  charge  several  re- 
quests. 

An  examination  of  all  of  them,  in  connection  with  the 
charge,  shows  that  they  were  all  in  effect  acceded  to  by  the 
trial  judge. 

A  party  has  no  just  cause  of  complaint  where,  although  his 
requests  for  instruction  have  been  refused,  the  court  embraced 
them  in  its  charge,  so  far  as  they  stated  correct  propositions 
of  law.    Thomp.  Tr.,  §  2351. 

We  have  examined  with  care  all  other  assignments  of  error, 
and  find  none  requiring  comment. 

The  result  is  that  the  judgment  below  should  be  affirmed. 

For  affirmance — Magie,  Chancellor,  Thb  Chief  Jus- 
tice, Garrison,  Hendrickson,  Pitney,  Swayzb,  Reed, 
Trenchard,  Bogert,  Vredbnburgh,  Vroom,  Green,  Dill, 
J.J.     13. 

For  reversal — None. 
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EMMETT  BLACK,   DEFENDANT   IN   ERROR,   v.   SUSAN   Mc- 
QUAID.  PLAINTIFF  IN  ERROR. 

Submitted  June  18,  1907— Decided  November  18,  1907. 

1.  A  husband  may  act  as  the  agent  of  his  wife,  and  the  fact  of  his 
agency,  while  not  to  be  presumed  from  the  marital  relation  alone, 
may  be  proved,  as  in  other  cases,  by  the  acts  and  words  of  the 
wife,  which  show  previous  authorization  or  subsequent  ratifica- 
tion of  his  acts  as  her  agent. 

2.  Where  a  husband  contracts  for  work  to  be  done  on  his  wife's 
separate  property,  the  facts  that  the  husband  had  the  manage- 
ment of  the  property,  that  the  wife  knew  that  the  work  was  being 
done  and  was  often  on  the  premises  inspecting  the  work  during 
its  progress  and  herself  ordered  extra  work,  that  she  occupied  the 
property  before  the  workman  had  finished,  and  that  the  wife  told 
the  workman  when  he  went  to  get  his  pay  "not  to  worry,"  that 
**if  she  had  to  sell  the  property  he  would  get  his  money,**  would 
warrant  a  finding  by  a  jury  that  the  husband  acted  as  her  agent. 


On  error  to  the  Supreme  Court. 

For  the  plaintiflf  in  error,  Howard  L.  Miller  and  Francis  D. 
Weaver. 

For  the  defendant  in  error,  George  J,  Bergen, 

The  opinion  of  the  court  was  delivered  by 

Trenchabd,  J.  This  writ  of  error  brings  up  for  review  a 
judgment  of  the  Supreme  Court  in  favor  of  the  defendant  in 
error,  the  plaintiff  below. 

The  plaintiff,  Emmett  Black,  a  plumber,  agreed  to  perform 
certain  work  at  the  property  of  the  defendant,  Susan  Mc- 
Quaid, for  $570,  and  performed  other  work  not  specifically 
contracted  for,  worth,  he  claims,  $18,  and  for  these  sums,  with 
interest,  less  $20  paid  on  account,  recovered  a  judgment. 

The  contract  for  the  work  was  made  with  the  defendant's 
husband,  who,  the  plaintiff  claims,  was  her  agent  in  that 
regard. 
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To  establish  such  agency  the  plaintiflP  proved  the  facts  fol- 
lowing: That  the  property  was  the  separate  estate  of  the 
wife;  that  the  title  was  in  her,  and  that  she  had  bought  it 
about  four  years  ago  with  her  own  money;  that  all  repairs 
since  that  time  had  been  attended  to  by  her  husband  and 
ordered  by  him;  that  she  now  lived  in  the  property,  but 
previously  had  lived  on  the  same  street,  about  a  block  away ; 
that  the  work  done  by  the  plaintiff  was  a  part  of  a  general 
scheme  of  remodeling  the  premises,  the  old  house  being  moved 
to  the  roar  and  a  new  two-story  addition  built  in  front;  that 
the  wife  knew  of  the  scheme,  was  often  at  the  premises  in- 
specting the  work  during  its  progress,  and  she  herself  ordered 
the  extra  work  charged  for ;  that  before  the  completion  of  the 
work  the  defendant  and  her  husband  moved,  with  all  their 
household  effects,  into  the  remodeled  house,  and  have  lived 
there  ever  since;  that  when  the  work  was  completed  and  the 
plaintiff  went  after  his  money,  the  wife  told  him  "not  to 
worry,''  that  "if  she  had  to  sell  the  property  he  would  get  his 
money." 

The  defendant  offered  no  evidence,  and  the  jury  found  a 
verdict  for  the  plaintiff. 

The  only  assignments  of  error  argued  and  requiring  con- 
sideration are  those  which  challenge  the  propriety  of  the  re- 
fusal to  nonsuit. 

The  motion  to  nonsuit  was  based  upon  the  contention  that 
there  was  no  evidence  of  agency  to  be  submitted  to  the  jury. 

That  the  husband  may  act  as  the  agent  of  his  wife  has  long 
been  the  settled  law  of  this  state.  Tresch  v.  Wirtz,  7  Stew. 
Eq.  124;  Gulick  &  Holmes  v.  Orover,  2  Vroom  182;  8.  C, 
4  7fZ.  403. 

Whether  there  was  sufficient  evidence  from  which  the  jury 
might  find  such  agency  is  the  question. 

It  is  impossible  to  lay  down  any  inflexible  rule  by  which  it 
can  be  determined  what  evidence  shall  be  sufficient  to  estab- 
lish an  agency  in  any  given  case,  but  it  may  be  said,  in  gen- 
eral terms,  that  whatever  evidence  has  a  tendency  to  prove 
agency  is  admissible,  even  though  it  be  not  full  and  satisfac- 
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tory,  as  it  is  the  province  of  the  jury  to  pass  upon  it.  Mech. 
Agl  §  106. 

We  find  in  this  case  sufficient  evidence  to  warrant  the 
learned  trial  judge  in  refusing  the  motion  to  nonsuit  the 
plaintiff.  The  plaintiff's  evidence,  which  was  uncontradicted, 
tended  somewhat  persuasively  to  support  the  inference  that 
the  agency  existed. 

Where  a  husband  contracts  for  work  to  be  done  on  his 
wife's  separate  property,  the  facts  that  the  husband  had  the 
management  of  the  property;  that  the  wife  knew  that  the 
work  was  being  done,  and  was  often  on  the  premises  inspect- 
ing the  work  during  its  progress,  and  herself  ordered  extra 
work;  that  she  occupied  the  property  before  the  workman 
had  finished,  and  that  the  wife  told  the  workman,  when  he 
went  to  get  his  pay,  "not  to  worry,"  that  "if  she  had  to  sell 
the  property  he  would  get  his  money,"  would  warrant  a  find- 
ing by  a  jury  that  the  husband  acted  as  her  agent.  Elliott  v. 
Bodine,  30  Vroom  567;  Arnold  v.  Sptirr,  130  Mass,  347; 
Bodetj  V.  Thaclcara,  143  Pa.  St.  171.- 

The  case  being  properly  submitted  to  the  jury,  the  judg- 
ment of  the  court  below  is  affirmed. 

For  affirmance — Maqie,  Chancellor,  The  Chief  Jus- 
tice, Garbison,  Hendrickson,  Pitney,  Swayze,  Reed, 
Trenchard,  Booert,  Vredenburgh,  Vroom,  Green,  Gray, 
Dill,  J.J.     14. 


For  reversal — None. 

Vol.  xlvi.  41 
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ALBERT  NIRK,  PLAINTIFF  IN  ERROR,  v.  JERSEY  CITY, 
HOBOKEN  AND  PATERSON  STREET  RAILWAY  COM- 
PANY, DEFENDANT  IN  ERROR. 

Argued  June  25.  1907— Decided  November  18,  1907. 

1.  A  passenger  standing  upon  the  rear  platform  of  a  trolley  car 
has  no  right  to  rely,  in  preserving  his  equilibrium,  upon  the  pro- 
tection of  the  closed  door,  and  it  is  not  the  duty  of  the  conductor 
to  warn  him  before  opening  the  door  suddenly,  when  it  appears 
from  the  evidence  that  the  passenger  was  not  leaning  against  the 
door  and  was  not  in  such  a  position  that  the  opening  of  the  door 
required  him  to  move  or  in  any  way  interfered  with  him,  and 
therefore  a  request  to  charge  that  **a  carrier  owes  to  its  paa- 
sengers  a  high  degree  of  care  and  the  plaintiff  in  preserving  his 
equilibrium  had  a  right  to  rely  upon  the  protection  of  the  closed 
door,  and  it  was  the  duty  of  the  conductor  to  warn  the  plaintiff 
before  opening  the  door  suddenly,"  was  properly  refused,  e8i)eci- 
ally  when  it  was  reasonably  to  have  been  inferred  from  the  evi- 
dence that  there  was  room  for  the  passenger  inside  the  car. 

2.  While  it  is  not  negligence  per  te  for  the  passenger  to  ride  upon 
the  platform  of  an  electric  street  railway  car,  nevertheless  a 
passenger  who  voluntarily  rides  upon  the  platform,  when  there  is 
room  for  him  inside  the  car,  takes  upon  himself  the  duty  of  look- 
ing out  for,  and  of  protecting  himself  against,  the  usual  and 
obvious  perils  attendant  upon  his  position,  such  as  the  danger 
of  being  thrown  from  the  platform  by  the  ordinary  jolting  and 
swinging  of  the  car.  An  instruction  that  "as  a  general  proposi- 
tion, the  defendant  company,  and  its  servants  as  well,  were 
bound  to  use  what  is  called  a  high  degree  of  care  for  the  safety 
of  the  passengers  who  entrust  themselves  to  its  conveyance.  That 
question  is  somewhat  modified  by  the  fact  of  Mr.  Nirk  standing 
on  the  platform,  if  he  could  get  inside  the  car,"  is  not  erroneous 
when  it  appeai-s  that  the  trial  judge,  in  another  part  of  his  charge, 
correctly  stated  to  the  jury  the  character  and  extent  of  the  modi- 
fication of  the  rule  referred  to. 

3.  When  it  does  not  appear  that  the  door  was  maintained  for  the 
purpose  of  assisting  passengers  in  preserving  their  equilibrium, 
but  rather  that  one  of  its  purposes  was  to  allow  ingress  and 
egress  of  passengers,  it  was  not  negligence  to  open  the  door  on 
the  north  side  of  the  car  to  enable  passengers  to  alight  unless  it 
was  a  dangerous  place  for  passengers  to  get  down,  and  therefore 
an  instruction  that  "it  might  be  a  question  whether  the  conductor 
would  be  negligent  in  opening  the  door  on  that  side,  unless  it  was 
in  a  place  where  it  would  be  dangerous  for  passengers  to  get 
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down ;  that  would  be  the  only  reason  that  would  make  it  negligent 
to  do  it  at  all,"  was  not  erroneous,  especially  when  the  evidence 
was  most  persuasive,  if,  indeed,  it  did  not  compel  the  conclusion 
that  the  place  where  the  north  door  was  opened  was  a  safe  place 
to  alight,  and  that  it  would  have  been,  on  account  of  the  snow, 
unsafe  to  have  let  the  passengers  out  on  the  other  side. 


On  error  to  the  Hudson  County  Circuit  Court. 

For  the  plaintiff  in  error,  Weller  &  Lichtenstein, 

For  the  defendant  in  error,  William  D.  Edwards  and 
Edwin  F.  Smith. 

The  opinion  of  the  court  was  delivered  by 

Trenchard,  J.  This  writ  of  error  brings  up  for  review  a 
judgment  of  the  Hudson  County  Circuit  Court  in  favor  of 
the  defendant  below,  the  Jersey  City,  Hoboken  and  Paterson 
Street  Railway  Company,  in  an  action  of  tort  brought  by 
Albert  Nirk,  the  plaintiff  in  error. 

The  plaintiff  was  a  passenger  upon  a  trolley  car  of  the  de- 
fendant company  on  the  19th  day  of  February,  1905.  The 
car  was  a  closed  car  with  a  high  winter  door  on  each  side, 
extending  from  the  platform  to  the  top  of  the  car.  The 
plaintiff  stood  on  the  rear  platform.  The  car  was  running  in 
an  eastwardly  direction  in  a  street  where  there  were  parallel 
tracks.  As  the  car  was  coming  to  a  stop  to  let  off  some  pas- 
sengers, the  conductor  opened  the  door  on  the  north  side  of 
the  car,  and  in  some  manner  the  plaintiff  fell  off. 

The  plaintiff  testified  in  chief  as  follows : 

"Q.  When  you  got  on,  where  did  you  stand,  in  reference  to 
the  doors? 

"A,  I  was  standing  against  that  railing  in  there,  between 

the  brake  and  that  iron  railing,  on  the  north  side  of  the  car. 
*    *    m 

"Q.  Did  you  pay  your  fare  on  the  platform  ? 
"A.  I  did.     *    *    ♦ 
''Q.  What  happened? 
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*'A,  Well,  the  conductor  rang  the  bell,  and  that  is  all  I 
know,  and  all  at  once  I  fell  out  of  the  car/* 

On  cross-examination,  as  follows : 

'*Q.  Then,  all  you  know  is  that  you  suddenly  fell  off  the 
car? 

''A.  Yes,  sir. 

"Q,  Why  you  fell  off  you  don't  know  ? 

"A,  I  know;  because  the  door  was  open. 

*'Q,  Because  the  door  was  open,  that  is  the  only  way? 

"A.  Yes,  sir. 

"Q,  You  weren't  leaning  up  against  the  door,  were  you  ? 

"A,  No,  sir. 

"Q.  You  were  a  foot  away  from  the  door  ? 

"A,  Yes. 

**Q.  Did  anybody  shove  up  against  you  ? 

"A.  No,  sir. 

"Q.  Nobody  else  fell  off? 

"A,  Nobody  else. 

**Q,   Was  the  car  full  on  the  inside  ? 

"A,   Yes,  sir. 

*'Q.  Every  seat  taken  ? 

"A.  Well!|  I  didn't  look  exactly. 

"Q,  You  didn't  try  to  go  in,  did  you? 

"A.  Well,  because  I  seen  right  away  the  car  was  full. 

"Q,  Every  scat  was  taken ;  anybody  standing  up  inside  ? 

"A.  I  think  there  was. 

*'Q,  Do  you  know  there  was  ? 

-A.  Well 

**Q.  Do  you  remember  anything  about  it? 

"A.  Yes,  I  do. 

"^.  What? 

"A,  Many  times 

''Q,  This  time? 

"A.  Well,  I  ain't  sure,  maybe,  if  there  was  one  seat  or 
someone  standing  up ;  that  is  more  than  I  can  tell." 

The  jury  found  a  verdict  for  the  defendant  company. 

Only  three  of  the  assignments  of  errors  are  argued  and 
require  consideration. 
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The  plaintiflf^s  first  assignment  of  error  is  to  the  refusal  of 
the  court  to  charge,  upon  the  plaintiff's  request,  as  follows : 

"A  carrier  owes  to  its  passengers  a  high  degree  of  care,  and 
the  plaintiff,  in  preserving  his  equilibrium,  had  a  right  to  rely 
upon  the  protection  of  the  closed  door,  and  it  was  the  duty  of 
the  conductor  to  warn  the  plaintiff  before  opening  the  door 
suddenly.'* 

The  evidence  shows  that  the  plaintiff  was  not  leaning 
against  the  door;  nor  was  he  in  such  a  position  that  the  open- 
ing of  the  door  required  him  to  move;  nor  was  he  in  any  way 
interfered  with  by  the  opening  thereof.  Moreover,  it  was 
reasonably  to  have  been  inferred  from  the  evidence  that  there 
was  room  for  the  plaintiff  inside  the  car.  The  car  was  coming 
to  a  stop,  and,  in  order  to  allow  some  passengers  to  alight, 
the  conductor,  in  the  performance  of  his  duty,  opened  the 
door.  It  was  not  shown  that  the  door  was  there  as  a  protec- 
tion to  passengers,  nor  for  the  purpose  of  supporting  passen- 
gers, but  it  was  clear  that  one  of  its  purposes  was  to  allow 
ingress  and  egress  of  passengers.  Under  the  circumstances, 
therefore,  this  plaintiff,  in  preserving  his  equilibrium,  had  no 
right  to  rely  upon  the  protection  of  the  closed  door,  and  it  was 
not  the  duty  of  the  conductor  to  warn  him  before  opening  it 
for  one  of  its  legitimate  purposes.  The  request  was  therefore 
properly  refused. 

The  second  assignment  of  error  is  to  the  charge  of  the  court 
as  follows : 

"As  a  general  proposition  the  law  says  that  the  defendant 
company,  and  its  servants  as  well,  were  bound  to  use  what  is 
called  a  high  degree  of  care  for  the  safety  of  the  passengers 
who  entrust  themselves  to  its  conveyance.  That  question  is 
somewhat  modified  by  the  fact  of  Mr.  Nirk  standing  on  the 
platform,  if  he  could  get  inside  the  car.*' 

While  it  is  not  negligence  per  se  for  the  passenger  to  ride 
upon  the  platform  of  an  electric  street  railway  car  (Scott  v. 
Bergen  County  Traction  Co.,  34  Vroom  407),  nevertheless  a 
passenger  who  voluntarily  rides  on  the  platform,  when  there 
is  room  for  him  inside  the  car,  takes  upon  himself  the  duty  of 
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looking  out  for,  and  of  protecting  himself  against,  the  usual 
and  obvious  perils  attendant  upon  his  position,  such  as  the 
danger  of  being  thrown  from  the  platform  by  the  ordinary 
jolting  and  swinging  of  the  car.  3  Thomp.  Negl.  (2d  erf.),  § 
3572;  Elliott  v.  Nettrport  Street  RailwoAf  Co.,  18  R.  /.  707; 
Watson  V.  Portland  &  C,  E.  Ry,  Co,,  91  Me.  584;  Burr 
V.  Pennsylvania  Railroad  Co,,  35  Vroom  30;  City  Railway 
Co.  Y,  Lee,  21  Id.  435;  New  York,  &c,.  Railroad  Co,  v.  Bail, 
24  Id.  283. 

To  that  extents  certainly,  the  general  proposition  that  the 
defendant  company,  and  its  servants  as  well,  were  bound  to 
use  what  is  called  a  high  degree  of  care  for  the  safety  of  the 
passengers  who  entrust  themselves  to  its  conveyance  was 
modified  by  the  fact  that  the  plaintiff  was  standing  on  the 
rear  platform  when  it  was  reasonably  to  have  been  inferred 
that  he  could  have  gone  inside  the  car  if  he  had  so  desired. 

We  think,  therefore,  that  the  charge  of  the  court,  of  which 
complaint  is  made,  was  not  in  that  respect  erroneous,  in  view 
of  the  fact  that  the  trial  judge,  in  another  part  of  his  charge, 
correctly  stated  to  the  jury  the  character  and  extent  of  the 
modification  of  the  rule  referred  to. 

We  do  not  overlook,  nor  did  the  learned  trial  judge,  the 
undoubted  rule  that  the  occurrence  of  a  sudden  lurch  or  jerk 
of  a  street  railway  car  of  a  sufficient  violence  to  throw  a  pas- 
senger off  the  platform,  who  was  then  preparing  to  alight, 
and  awaiting  the  stoppage  of  the  car  for  that  purpose,  justi- 
fies the  inference  of  a  breach  of  duty  upon  the  part  of  those 
operating  the  car  within  the  maxim  res  ipsa  loquitur.  Scott 
V.  Bergen  County  Traction  Co.,  supra. 

The  trial  judge,  in  another  part  of  his  charge,  correctly 
stated  to  the  jury  that  rule,  at  the  same  time  properly,  as  he 
was  bound  to  do,  in  view  of  the  conflicting  character  of  the 
evidence,  calling  their  attention  to  the  fact  that  it  is  not  until 
extraordinary  lurching  or  violence  is  shown  that  negligence  is 
to  be  presumed.  Burr  v.  Pennsylvania  Railroad  Co,,  supra; 
Paul  V.  North  Jersey  Street  Railway  Co,,  41  Yroom  795. 
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The  third  assignment  of  error  is  as  to  the  charge  of  the 
court  as  follows : 

"It  might  be  a  question  whether  the  conductor  would  be 
negligent  in  opening  the  door  on  that  side,  unless  it  was  in  a 
place  where  it  would  be  dangerous  for  passengers  to  get  down. 
That  would  be  the  only  reason  that  would  make  it  negligent 
to  do  it  at  all/' 

We  have  heretofore  pointed  out  that  it  does  not  appear  that 
the  door  was  maintained  for  the  purpose  of  assisting  passen- 
gers in  preserving  their  equilibrium,  but  rather  that  one  of 
its  purposes  was  to  allow  ingress  and  egress  of  passengers.  It 
was  therefore  clearly  not  negligence  to  open  the  door  on  the 
north  side  to  enable  passengers  to  alight,  unless  it  was  a  place 
where  it  would  be  dangerous  for  passengers  to  get  down.  The 
evidence  was  most  persuasive,  if  indeed  it  did  not  compel  the 
conclusion,  that  the  place  where  the  north  door  was  opened 
was  a  safe  place  to  alight,  and  that  it  would  have  been,  on 
account  of  the  snow,  unsafe  to  have  let  the  passengers  out  on 
the  other  side.  In  this  view  the  charge  of  the  court  was  not 
erroneous. 

There  being  no  error,  the  judgment  of  the  court  below  is 
affirmed. 

For  affirmance — Magie,  Chancellor,  The  Chief  Jus- 
tice, Garrison,  Hendrickson,  Pitney,  Reed,  Trenchard, 
BoGERT,  Vredenburoh,  Vroom,  Green,  Dill,  J.J.     12. 

For  reversal — Xone. 
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STEPHEN,  DEFENDANT  IN  ERROR,  v.  CAMDEN  AND  PHILA- 
DELPHIA SOAP  COMPANY,  PLAINTIFF  IN  ERROR. 

Submitted  July  8,  1907— Decided  November  18,  1907. 

1.  Where  the  plaintiff,  an  architect,  had  prepared  plans  for  the  erec- 
tion of  a  building  under  a  written  contract  with  defendant,  pro- 
viding compensation  on  a  fixed  percentage  of  its  cost  (the  plaintiff 
also  contracting  to  supervise  the  work  to  be  done  upon  the  build- 
ing for  such  percentage),  and  subsequently  the  defendant,  without 
right,  abandoned  the  undertaking  so  that  supervision  became  im- 
possible— Held,  that  the  plaintiff  might  recover  of  defendant  the 
reasonable  value  of  his  services  performed  before  such  abandon- 
ment 

2.  An  implied  condition  was  inferable  from  the  contract  and  cir^ 
cumstances  that  if,  by  reason  of  the  happening  of  a  certain  event, 
such  as  the  abandonment  by  defendant  of  any  erection,  it  became 
impossible  for  plaintiff  to  perform  the  entire  work  stipulated  for, 
yet  he  could  recover,  upon  an  implied  asaumpnt,  for  such  portion 
of  the  work  as  had  been  properly  done  by  him. 


On  error  to  the  Supreme  Court. 

The  plaintiff  declared  in  contract  upon  the  common  counts 
in  assumpsit,  for  value  of  work  done  and  materials  provided 
by  plaintiff  at  the  defendant's  request,  with  notice  specifying 
that  the  work  was  done  by  him  as  an  architect  in  the  prepara- 
tion of  plans  and  specifications  for  the  construction  of  a 
building,  proposed  to  be  erected  by  the  defendant.  At  the 
jury  trial  of  the  cause  before  the  Supreme  Court  Circuit  the 
plaintiff  offered  in  evidence  certain  letters  of  a  correspondence 
between  the  parties,  containing  his  contract  of  employment 
with  defendant,  the  material  portions  of  which  are  as  follows, 
viz.:  On  May  12th,  1903,  the  plaintiff  wrote  to  defendant: 
*  *  *  "Mr.  Jessup  has  brought  up  the  tracing  of  the  survey 
of  your  newly-acquired  property,  and  I  am  making  you  two 
blue-print  copies  of  the  same  for  your  own  use.  With  your  per- 
mission, I  will  now  proceed  with  the  plans,  &c.,  but  I  thought 
you  w^ould  like  to  have  my  verbal  agreement  with  your  Mr. 
Maurice  Hirst  in  writing,  so  I  hereby  agree  to  render  com- 
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pk»te  architectural  services,  including  supervision  and  all  the 
work  usually  done  by  an  architect,  for  the  sum  of  four  per 
cent,  on  the  cost  of  the  work  (or  two  and  one-half  per  cent, 
for  the  plans  and  specifications).  As  this  is  a  special  price, 
I  wish  you  to  please  do  not  let  this  get  out  in  the  public,  as  I 
a  in  getting  five  per  cent,  for  similar  work.  The  way  I  get 
over  it,  I  make  you  present  of  the  details,  said  commission  to 
be  either  paid  in  installments  of  four  per  cent,  of  the  amount 
paid  to  the  contractor  as  the  work  progresses,  or  as  per  en- 
closed schedule  of  the  American  Institute  of  Architects. 
Hoping  to  receive  a  written  acceptance  of  the  above,  and 
thanking  you  in  advance  for  the  same,  I  am,"  &c.  To  which, 
on  May  19th,  1903,  the  defendant  (by  its  president)  re- 
sponded, viz. :  "In  replying  to  yours  of  the  12th  inst.,  will 
respectfully  say  that  your  proposition  to  go  ahead  with  the 
plans  has  been  considered,  but  owing  to  the  very  unsettled 
condition  of  the  labor  market  throughout  the  entire  country, 
we  do  not  feel  disposed  to  go  ahead  with  the  erection  of  the 
building  until  the  labor  disturbance  becomes  more  settled,  so 
that  we  will  have  the  assurance  that  when  we  start  the  build- 
ing we  will  be  able  to  finish  it  without  interruption  on  account 
of  the  labor  trouble,  and  as  per  our  telephone  conversation 
with  you,  if  you  desire  to  go  ahead  with  the  plans  and  take 
chances  of  the  starting  of  the  building  being  delayed,  and  in 
waiting  for  our  settlement  with  you  until  such  time  as  the 
building  is  well  started,  and,  as  you  suggested,  at  which  time 
we  can  certainly  agree  on  some  method  of  settling  as  the 
building  progresses,  but  the  final  statement  not  to  be  made 
until  the  building  is  finished  and  turned  over  to  us,  when  the 
final  payment  will  be  made  for  your  services,  or  will  take  the 
risk  and  wait  until  building  is  finished.  If  this  meets  with 
your  views,  it  will  be  entirely  satisfactory  to  us  to  have  you 
go  ahead  with  the  plans  just  as  soon  as  you  feel  disposed  to 
do  so.''  On  May  20th,  1903,  the  plaintiflf  replied:  "In 
answer  to  your  esteemed  favor  of  the  19th  inst.,  will  state 
that  I  have  decided  to  proceed  with  my  portion  of  the  work, 
and  that  I  accept  your  proposition  to  take  the  chances  of  the 
starting  of  the  building  being  delayed  on  account  of  the  labor 
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trouble,  provided  you  will  pay  me  in  installments  as  asked 
for  in  my  former  letter  of  the  12th  of  May,  1903.  This 
morning  I  left  drawing  at  the  oflSce  of  the  P.  R.  R.  engineer 
to  determine  about  siding,  and  expect  answer  to-morrow.'^  A 
year  thereafter,  on  June  20th,  1904,  and  after  the  services 
were  rendered,  as  hereafter  stated,  the  plaintiff  wrote  defend- 
ant as  follows:  "I  have  never  received  word  officially  from 
you  whether  you  intend  to  build  your  proposed  factory  which 
I  made  plans  and  specifications  for.  The  last  time  I  saw  Mr. 
Maurice  Hirst  he  said  you  were  contemplating  altering  an- 
other building.  Will  you  please  let  me  know  by  letter  what 
you  intend  to  do  in  the  matter,  as  you  are  aware  that  the 
above  work  was  done  under  considerable  expense  to  me  and 
in  good  faith  that  the  building  would  be  erected,  I  feel  as 
though  I  ought  to  receive  some  compensation  for  my  labors. 
I  have  not  bothered  you  before,  awaiting  your  decision  and  to 
allow  you  time  to  come  to  definite  conclusions."  To  this 
letter  the  defendant,  on  June  22d,  1904,  replied,  viz. :  "Yours 
of  the  20th  inst.  received.  You  are  certainly  entitled  to  con- 
sideration in  answering  your  question.  We  will  either  erect 
our  buildings  or  will  purchase  one  already  erected.  In  either 
ease  you  will  be  taken  care  of.  If  in  purchasing  a  building 
erected,  we  will  arrange  with  you  for  your  compensation. 
You  now  understand,  with  the  present  condition  of  the  times 
and  the  slow,  dull  business,  we  were  justified  in  not  going 
ahead  with  the  new  buildings." 

The  plaintiff  established  in  evidence  at  the  trial  that  he 
had,  between  April  14th  and  November  19th,  1903,  performed 
certain  services,  contemplated  by  the  above-quoted  letters,  as 
an  architect,  in  the  preparation  of  plans  and  specifications 
(together  with  some  twenty- two  blue-print  copies)  for  the 
erection  of  a  group  of  buildings  (to  be  built  for  the  defendant 
on  its  triangular  plot  of  ground  in  Camden)  adapted  to  the 
manufacture  of  soap,  starch,  &c. ;  that  the  defendant's  presi- 
dent, as  well  as  two  of  its  other  officers  and  directors,  had 
frequently  during  this  period  visited  his  office  and  inspected 
his  work,  giving  him  special  instructions  and  directions 
therein;    that  about  December  6th,  1905,  and  after  he  had 


Digitized  by  VjOOQ IC 


JUNE  TEEM,  1907.  651 

46  Vroom,  Stephen  v.  Camden  and  Phila.  Soap  Co. 

waited  more  than  two  years  for  the  building  to  be  started  by 
defendant,  it  had  notified  him,  through  its  president  and 
directors,  "that  the  building  was  not  going  to  be  put  up,''  and 
that  the  company  had  "finally  abandoned  the  idea  of  erecting 
the  building."  The  fact  of  this  notification  of  abandonment 
was  not  disputed  by  the  defendant,  but  was  testified  to  by  the 
president  of  the  company,  one  of  the  witnesses  for  the  defence, 
although  the  date  of  such  notification  was  not  stated  by  him. 
Presumably,  therefore,  the  date  fixed  by  the  plaintiff  was 
correct.  This  suit  was  begun  in  June,  1906.  The  defendant 
received  from  the  plaintiff  the  plans  at  an  unspecified  date, 
but  before  suit  was  commenced.  The  plaintiff  also  produced 
evidence  of  the  prices  paid  by  him  for  the  materials  used  in 
his  work,  and  of  the  time  in  hours  devoted  to  the  work,  and 
of  the  reasonable  prices  of  an  architect's  services  by  the  hour. 
The  letters  were  admitted  in  evidence  without  objection.  It 
appeared  by  the  testimony  of  the  defendant's  president  that 
he  was  authorized  by  the  defendant  corporation  to  make  the 
agreement  stated  in  the  letters,  though  no  resolution  or  action 
of  the  board  of  directors,  as  such,  upon  the  subject  was  made 
to  appear. 

For  the  plaintiff  in  error,  John  W,  Wescott, 

For  the  defendant  in  error,  Francis  D.  Weaver. 

The  opinion  of  the  court  was  delivered  by 

Vredenburoh,  J.  It  cannot  be  doubted  that  the  above 
displayed  correspondence  between  the  parties  litigant  ex- 
hibited a  clear  and  complete  written  contract  for  the  employ- 
ment of  the  plaintiff's  services,  and  that  the  construction  of 
its  effect  was,  under  long  and  thoroughly  settled  legal  rules, 
a  question  of  law  for  the  court's  determination.  The  plaintiff 
in  error,  by  its  counsel,  assigns  for  error,  and  urges  that  the 
court  below  should  have  construed  the  contract  so  as  to  relieve 
the  defendant  from  liability,  and  erred  in  refusing  to  grant 
a  nonsuit,  or  if  not,  then  to  direct  a  verdict  in  its  favor.  But 
these  motions  were  properly  denied.     It  seems  plain  from 
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the  contents  of  these  letters  that  while  both  parties  to  the 
contract  at  its  execution  contemplated  delay  in  the  starting 
of  the  building  until  the  labor  disturbances  should  become 
more  settled,  that  neither  of  them  then  contemplated  the 
abandonment  of  its  erection.  The  defendant  recognized  that 
it  had  received  some  benefit  from  the  plaintiffs  services  per- 
formed by  its  letter  of  June  22d,  1904.  The  fact  that  the 
defendant  retained  in  its  possession  the  plans  and  results  of 
the  plaintiff's  labor  without  offering  to  return  them  must  be 
held  to  be  an  admission  of  the  receipt  by  it  of  some  benefit 
from  the  plaintiff's  labor.  Indeed,  without  resort  to  the  de- 
fendant's written  promise  of  June  22d,  1904,  to  make  com- 
pensation for  plaintiff's  services,  such  was  its  legal  obligation. 
Addison,  in  his  latest  work  on  Contracts  (2  Add,  Cant 
(10th  ed.)  419),  thus  states  the  principle  which,  I  think, 
should  control  the  case  at  bar,  viz. :  "When  a  special  contract 
for  work  and  services  has  been  abandoned  and  put  an  end  to, 
and  the  employer  has  derived  some  benefit  from  the  work 
done  under  it,  he  may  be  made  liable  upon  an  implied 
promise  to  make  a  reasonable  remuneration  in  respect 
thereof."  The  final  abandonment  of  the  projected  building 
by  the  defendant  put  an  end  to  the  existence  of  the  special 
contract,  and  it  could  not  be  interposed  by  defendant  so  as  to 
prevent  a  recovery  for  the  reasonable  worth  of  the  services 
rendered  by  plaintiff  upon  the  strength  of  its  prior  existence. 
In  the  case  of  Blanche  v.  Colbum  et  al,,  8  Bing,  14,  the 
defendants  had  engaged  plaintiff  to  write  a  treatise  for  a 
periodical  publication.  Plaintiff  commenced  the  treatise,  but 
before  he  had  completed  it  the  defendants  abandoned  the 
periodical  publication,  and  it  was  held  "that  the  plaintiff 
might  sue  for  compensation  without  tendering  or  delivering 
the  treatise."  Chief  Justice  Tindall,  in  his  opinion,  said:  "I 
agree  that  when  a  special  contract  is  in  existence  and  open, 
the  plaintiff  cannot  sue  on  a  quantum  meruit  Part  of  the 
question  here,  therefore,  was  whether  the  contract  did  exist 
or  not.  It  distinctly  appeared  that  the  work  was  finally  aban- 
doned. ♦  ♦  ♦  Fnder  these  circumstances  the  plaintiff  ought 
not  to  lose  the  fruit  of  his  labors."    See  InchbaJd  v.  Western 
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N,  &  r.  Co,,  17  Com,  B.  {N,  S.)  733.  In  Wold's  Poll.  Cont. 
(3d  ed.)  337  (1903),  the  rule  is  thus  stated,  viz.:  "If  the 
plaintiff  has  only  partly  performed,  and  has  been  excused 
from  further  performance  by  prevention  or  by  repudiation, 
or  abandonment  of  the  contract  by  the  defendant,  he  may  re- 
cover (either  in  England  or  America)  the  value  of  what  he 
has  given.  In  some  jurisdictions,  if  a  price  is  fixed  by  the 
contract,  that  is  made  the  conclusive  test  of  the  value  of  the 
services  rendered,  more  frequently,  however,  the  plaintiff  is 
allowed  to  recover  the  real  value  of  the  services,  though  in 
excess  of  the  contract  price.  The  latter  rule  seems  more  in 
accordance  with  the  theory  on  which  the  right  of  action  must 
be  based — that  the  contract  is  treated  as  rescinded  and  the 
plaintiff  restored  to  his  original  position  as  nearly  as  possi- 
ble." The  plaintiff  certainly  could  not  perform  further  ser- 
vices by  way  of  "supervision"  unless  a  building  was  con- 
structed, and  such  was  the  implied  condition  of  his  contract. 
Pingrey,  in  his  recent  work  on  Contracts  {Ping,  Cont.  {ed, 
1905),  §  659),  says:  "Under  an  implied  condition  of  a  con- 
tract that  the  parties  are  to  be  excused  from  performance  if 
a  certain  event  happens,  and  by  reason  of  the  happening  of 
the  event  it  becomes  impossible  to  do  that  which  was  con- 
templated by  the  contract,  there  is  an  implied  assumpsit  for 
what  has  properly  been  done  by  either  of  them."  In  Phillips 
V.  Jones,  1  Ad,  dc  E,  333,  the  Court  of  King's  Bench,  through 
Sir  John  Williams,  in  dealing  with  a  similar  case,  thus  ex- 
pressed itself :  "The  expressions  of  the  master,  and  the  other 
facts  in  the  case,  lead  to  the  conclusion  that  he  was  evading 
the  performance  of  his  agreement.  If  he  had  not  actually 
determined  the  contract,  he  had  piit  off  the  fulfillment  of  it, 
unreasonably  and  unjustly.  The  Lord  Chief  Justice  there- 
fore left  the  case  properly  to  the  jury,  and  they  were  at 
liberty  to  find  an  implied  agreement  that  the  plaintiff  should 
have  something  for  his  services."  It  is  to  be  observed  that 
the  present  plaintiff's  claim  for  compensation  is  not  for  the 
loss  of  such  profits  as  he  would  have  made  by  the  completion 
of  the  contract,  but  only  for  the  reasonable  worth  of  the  ser- 
vices he  had  actually  rendered  upon  the  faith  of  its  original 
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existence.  Under  the  assignments  of  error  in  this  ease  it  is 
unnecessary  to  consider  (as  none  of  them  are  directed  to  the 
point)  the  distinctions  drawn  in  the  cases  decided  in  this 
state  relating  to  recovery  for  work  done  imder  special  con- 
tracts where  the  declaration  is  based  upon  the  common  counts 
alone.  The  most  prominent  of  these  are  Ryan  v.  Remmey,  28 
Yroom  474,  and  Kehoe  v.  Rutherford,  27  Id.  23.  The  view 
we  have  taken  of  the  intent  and  eifect  of  the  written  contract 
renders  unnecessary  any  further  consideration  of  the  other 
assignments  of  error.  None  of  them  present  the  question  of 
the  absence  of  proof  of  corporate  authority  to  enter  into  the 
contract.    The  judgment  below  should  be  aflSrmed. 

For  affirmance — Magib,  Chancellor,  The  Chief  Jus- 
tice, Gaerison,  Hendrickson,  Pitney,  Swayzb,  Bogert, 
Vredenburgh,  Vroom,  Green,  Gray,  Dill,  J.J.     12. 

For  reversal — None. 


MERKL,  ADMINISTRATOR,  &c.,  DEFENDANT  IN  ERROR,  v. 
JERSEY  CITY.  HOBOKBN  AND  PATERSON  STREET 
RAILWAY  COMPANY,  PLAINTIFF  IN  ERROR. 

Submitted  July  8,  1907— Decided  November  18,  1907. 

1.  The  dissevered  body  and  mutilated  remains  of  the  plaintiff's  intes- 
tate were  found,  at  night,  scattered  on  and  along  the  defendant's 
tracks  in  the  public  highway,  just  after  its  car  had  struck  and 
imn  over  him,  under  circumstances  detailed  in  this  opinion.  Held^ 
they  raised  no  legal  presumption  that  the  deceased  had  been  guilty 
of  such  contributory  negligence  as  would  bar  recovery  in  the 
action. 

2.  Whether,  under  all  the  evidence,  the  car,  at  the  time  of  collision, 
was  going  at  a  reasonable  rate  of  speed,  or  the  motorman  operat- 
ing it  was  properly  on  his  guard,  and  reasonably  careful  and 
vigilant  in  looking  out  for  the  safety  of  human  life  on  and  near 
his  tracks,  were  jury  questions  upon  the  solution  of  which  the 
defendant's  negligence  in  law  depended. 
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3.  Except  in  cases  where  the  motorman's  negligence  is  not  the  im- 
mediate or  proximate  cause  of  the  injury  (as,  for  instance,  where 
the  injured  person  darts,  or  comes  very  suddenly  in  front  of  the 
car,  and  the  accident  would  have  occurred  even  if  it  had  been 
running  at  an  entirely  safe  and  proper  rate  of  speed,  and  the 
motorman  had  been  on  his  guard),  the  question  of  his  negligence 
should  be  submitted  to  the  jury. 


On  error  to  the  Supreme  Court. 

Action  by  John  Merkl,  administrator,  &c.,  of  George  Merkl, 
deceased,  against  Jersey  City,  Hoboken  and  Paterson  Street 
Railway  Company.  Plea,  general  issue.  Judgment  on  ver- 
dict for  plaintiff,  and  defendant  brings  error. 

For  the  plaintiff  in  error,  Bedle,  Edwards  &  Holmes, 

For  the  defendant  in  error,  Warren  Dixon. 

The  opinion  of  the  court  was  delivered  by 

Vredenburgh,  J.  Under  the  only  assignments  of  error  in 
the  case,  viz.,  to  the  refusal  of  the  trial  justice  to  nonsuit,  and 
to  direct  a  verdict  for  defendant,  the  verdict  of  the  jury,  as 
to  all  disputed  facts,  is  final,  and  the  plaintiff  in  error  cannot 
succeed  in  this  court  unless,  from  the  uncontro verted  evi- 
dence, the  plaintiff's  intestate  was  shown  to  have  been  guilty 
of  negligence  contributive  to  his  death,  or,  failing  in  that, 
unless  from  such  evidence  it  appeared  that  defendant  was 
free  from  negligence  causative  of  the  injury. 

The  evidence,  abridged  sufficiently  for  the  proper  under- 
standing of  the  questions  of  law  presented,  established  that 
the  deceased  pedestrian  was  killed  in  the  darkness  of  the  early 
morning  of  April  13th,  1906  (about  two  fifteen  a.  m.),  by 
the  defendant's  trolley  car  running  on  the  northbound  of  its 
two  (double)  tracks  on  Berganline  Avenue,  in  North  Bergen, 
New  Jersey,  at  or  within  five  or  ten  feet  of  the  end  of  Thirty- 
first  street,  which  touches,  but  does  not  cross,  the  avenue 
there.    No  witness,  except  perhaps  the  defendant's  motorman, 
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either  saw  him  upon  the  tracks  before  the  accident  or  wit- 
nessed its  occurrence.  Assuming,  however,  for  present  pur- 
poses, the  truth  of  the  motorman's  testimony  most  favorably 
for  the  plaintiff  in  error,  it  was  to  the  effect  that  he  was  upon 
the  front  platform  operating  his  car,  and  running  at  the  rate 
of  about  eight  miles  an  hour;  that  he  looked  down  towards 
the  track  and  first  saw  the  deceased  lying  on  his  side  about 
three  feet  distant  from  the  front  of  the  car,  between  the  two 
rails  of  the  northbound  track,  with  his  face  towards  the  car, 
in  a  "crunched-up  position;"  that  it  was  a  "very  dark  spot 
there,"  and  he  was  so  dazed  he  could  not  tell  whether  it  was 
"a  dog  or  a  man;"  that  he  so  stated  to  the  passengers  im- 
mediately after  the  accident,  when  he  went  through  the  car. 
He  did  not  say  whether  he  thought  the  man  was  conscious  or 
not  at  the  time  he  thus  saw  him ;  nor  did  he  state  any  facts 
from  which  it  could  be  inferred  that  he  was  conscious.  The 
car's  headlight  and  inside  electric  lights  were  burning,  and 
also  an  electric  street  light  about  two  or  three  hundred  feet 
down  Thirty-first  street.  After  the  collision  the  car  ran  one 
hundred  and  fifty  feet  beyond  before  it  was  stopped  by  the 
brake.  No  bell  was  sounded  at  or  before  the  accident.  The 
avenue  there  is  straight  for  a  long  distance  in  the  direction 
from  which  the  car  was  coming.  From  these  facts,  are  we 
justified  in  drawing  a  legal  inference  that  the  intestate  had 
voluntarily  so  placed  himself?  If  so,  it  must  have  been  for 
a  suicidal  or  criminal  purpose.  His  situation  between  the 
rails  was,  it  seems  to  me,  as  consistent  with  an  involuntary 
fall  or  position  (while  asleep,  for  instance,  or  in  a  fit,  or 
from  intoxication,  or  from  an  accidental  misstep  in  abortive 
efforts  to  cross,  or  from  being  thrown  down  there  by  the  vio- 
lence of  others)  as  with  a  voluntary  prostration  on  his  part. 
The  circumstance  was  as  reconcilable  with  a  cause  which  was 
beyond  his  own  control  as  with  one  over  which  he  had  com- 
plete control.  The  law  presumes  innocence  rather  than  guilt. 
It  also  assumes,  until  the  contrary  appears,  that  every  man 
intends  to  preserve  his  life  rather  than  to  destroy  it.  The 
rights  of  •the  defendant  company  to  the  possession  of  their 
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tracks  over  the  public  highway  are  paramount,  but  not  exclu- 
sive, and  the  traveler  on  foot  has  the  right  to  b;»  on  their 
tracks  for  purposes  of  crossing,  certainly,  and  to  cross  thera 
at  any  point,  whether  at  a  street  crossing  or  not.  Such  is  the 
unquestioned  law  here  and  elsewhere.  Thorn  p.  Negl.  1143, 
1144,  and  cases  cited  in  notes. 

But  the  counsel  of  the  plaintiff  in  error  insist  ,the  recited 
facts  demonstrate  to  the  contrary;  that  the  intestate  was 
guilty  in  law  of  contributive  negligence.  They  rely  especially 
upon  the  cas<\  decided  in  the  Supreme  Court  of  Rhode  Island, 
of  Vizarhero  v.  Rhode  Island  Railroad  Co.,  26  R.  I,  392, 
which  they  n^fer  to  in  their  briefs  as  so  similar  to  this 
in  hand  that  "the  one  might  be  substituted  for  the  other." 
An  examination  of  the  circumstances  construed  in  that  case 
will  show,  I  think,  important  and  controlling  difference's. 
There  it  was  conccnled  that  the  plaintiff's  intestate,  a  pedes- 
trian, was  seen  before  the  accident,  alive,  and  crawling  on 
his  hands  and  knws,  between  the  rails  and  towards  the  car, 
at  a  place  where  (as  the  court  found  from  the  evidence)  he 
nmst  have  s<M»n  the  car  for  a  distance  of  eight  hundred  fe;^t 
from  him.  The  court  concluded  from  these  facts  that  the 
contributive  negligence  of  the  intestate  consisted  in  his  vol- 
untarily  crawling  towards  a  visible  danger,  instead  of  trying 
to  escape  it  ))y  crossing  the  rails  to  a  place  of  safety.  Judge 
Douglas,  in  his  opinion,  in  dealing  with  this  branch  of  the 
case,  said:  "The  negligence  of  the  plaintiff's  intestate  did 
not  consist  in  walking  upon  the  track,  which  he  had  a  right 
to  do  until  the  car  approached,  but  in  remaining  upon  it  after 
the  car  was  plainly  visible,  and  this  negligence  continued 
until  the  car  struck  him.  The  opportunity  for  him  to  escape 
began  when  he  could  have  seen  the  car  eight  hundred  feet 
away,  and  only  ended  a  few  seconds  In^fore  he  was  struck. 
His  neglect  of  this  opportunity,  as  much  as  the  approaching 
car,  caused  the  accident."  It  is  evident  from  this  language 
of  the  court  that  the  intestate,  who  was  held  guilty  of  con- 
tributive negligence  in  the  given  case,  was  shown  to  posst^ss 
not  only  sufficient  consciousness  and  will  power,  but  also  the 
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physical  ability  to  execute  his  volition  in  order  to  escape  an 
imminent  danger.  In  the  present  case  the  motorman's  evi- 
dence did  not  show,  nor  tend  to  show,  that  the  intestate  pos- 
sessed either  the  faculty  of  will  or  the  power  of  motion  or 
the  ability  to  escape  from  a  place  of  danger.  The  comparison 
between  the  two  cases  need  not  be  pursued  further.  The 
application  of  the  doctrine  of  contributive  negligence  to  the 
facts  of  the  Rhode  Island  case  affords  no  support,  it  seems  to 
me,  for  its  extension  to  the  present.  I  think  the  intestate  here 
was  not  shown  by  the  evidence  to  have  been  guilty  of  negli- 
gence contributive,  in  a  legal  sense,  to  his  death. 

It  is  next  insisted  that  the  defendant  was  not  proved  to 
have  been  guilty  of  actionable  negligence  in  the  management 
of  its  car.  But  this  was  a  question  for  the  jury.  The  learned 
trial  justice  so  regarded  and  treated  it,  leaving  it  to  them 
under  proper  instructions,  to  which  no  exceptions  have  been 
sealed.  That  the  jury  were  warranted  in  finding  the  motor- 
man  was  operating  his  car  at  an  excessive  and  unreasonable 
rate  of  speed  is  manifest  not  alone  from  the  evidence  of  pas- 
sengers to  the  effect  that  it  was  running  at  the  rate  of  twent\' 
miles  an  hour,  but  also  from  the  extraordinary  consequences 
ensuing  the  collision.  A  large,  muscular  young  man,  weigh- 
ing two  hundred  and  twenty  pounds,  as  shown  by  the  evi- 
dence, was  so  mutilated  by  the  force  of  the  impact  that  his 
heart,  liver  and  intestines  were  literally  torn  from  his  robust 
frame,  his  body  was  cut  and  severed  into  parts,  which  were 
scattered  along  and  upon  the  railroad  track.  The  momentum 
of  the  running  car  was  so  great  that  even  such  an  obstruction, 
coupled  with  the  efforts  of  the  motorman  to  stop  it,  failed  to 
prevent  it  from  going  one  hundred  and  fifty  feet  beyond  the 
place  of  collision.  So  little  vigilance  or  watchfulness  of  the 
track  in  his  front  was  exhibited  by  the  motorman  that  he 
admitted  he  did  not  see  the  intestate  until  his  car  was  within 
three  feet  of  and  almost  upon  him.  Whether  the  car  was 
running  at  an  undue  and  excessive  rate  of  speed,  or  the 
motorman  was  failing  to  keep  such  a  lookout  as  reasonable 
care  required,  and  the  accident  was  thus  occasioned,  are  mat- 
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ters  which,  by  the  decisions  of  our  courts,  have  always  been 
regarded  as  proper  questions  for  the  jury.  The  verdict  of  the 
jury  must  be  deemed  to  have  determined  that  the  car  was  run 
at  an  unreasonable  rate  of  speed,  and  that  the  motorman  was 
not  sufficiently  on  his  guard.  Murray  v.  Paterson  Railway 
Co,,  32  Vi'oom  301 ;  Hughes  v.  Camden  and  Suburban  Rail- 
way Co,,  36  Id,  203. 

The  rule  adopted  in  this  court  is  this,  that  "if,  from  the 
facts  established,  negligence  may  reasonably  and  legitimately 
be  inferred,  it  is  for  the  jury  to  say  whether  from  those  facts 
negligence  ought  to  be  inferred."  Zolpher  v.  Camden  and 
Suburban  Railway  Co.,  40  Vroom  417,  420;  Conrad  v.  Elizor 
beth,  &c..  Railway  Co,,  41  Id.  676. 

And,  except  in  cases  where  the  motorman's  negligence  is 
not  the  immediate  or  proximate  cause  of  the  injury  (as,  for 
instance,  where  the  injured  person  darts  or  comes  suddenly 
in  front  of  the  car,  and  the  accident  would  have  occurred  even 
if  it  had  been  running  at  an  entirely  safe  and  proper  rate  of 
speed,  and  the  motorman  had  been  on  his  guard),  the  courts 
hold  that  the  question  of  his  negligence  should  be  submitted 
to  the  jury.  Woechner  v.  Erie  Electric  Motor  Co,,  176  Pa, 
St,  451 ;  Schtmr  v.  Citizens'  Traction  Co,,  153  Id.  29;  Trac- 
tion Company  v.  Heitman's  Administrator,  32  Vroom  682. 

The  judgment  below  should  be  affirmed. 

For  affirmance — ^Magib,  Chancellor,  The  Chief  Jus- 
tice, Garrison,  Hendrickson,  Pitney,  Swayze,  Reed, 
Trenchard,  Bogert,  Vredenburgh,  Vroom,  Green,  Dill, 
J.J.     13. 

For  reversal — None. 
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LILLIE   E.   GOMM,   DEFENDANT  IN   ERROR,  v.   NAPOLEON 
GOMM,  PLAINTIFF  IN  ERROR. 

Submitted  July  8,  1907— Decided  March  2,  1907. 

1.  In  an  action  by  a  mother  aic&inst  her  son  for  board  alleged  to 
have  been  furnished  under  an  express  contract,  evidence  that  de- 
fendant had  paid  a  bill  of  coal  for  the  house  in  which  he  and  his 
mother  lived  was  admissible,  as  tending  to  show  that  the  mother 
was  not  furnishing  board  and  lodging  to  the  defendant  under  an 
express  contract,  but  that  the  defendant  was  the  head  of  the  house- 
hold, and  not  the  mother. 

2.  In  an  action  by  a  mother  against  her  son  for  board  alleged  to 
have  been  furnished  under  an  express  contract,  evidence  as  to  the 
value  of  the  use  and  occupation  of  the  house  alleged  to  be  owned 
by  the  defendant,  and  where  the  mother  resided,  was  admissible  in 
connection  with  a  deed  showing  that  the  defendant  was  the  owner 
of  the  house,  as  tending  to  show  the  improbability  that  the  mother 
and  son  were  living  together  under  an  express  contract  by  the 
son  to  pay  her  board. 

3.  Wherever  compensation  is  claimed  in  a  case  by  either  parent  or 
child  against  the  other  for  services  rendered  or  the  like,  the  ques- 
tion whether  the  claim  should  be  allowed  must  be  determined 
from  the  particular  circumstances  of  the  case. 

4.  In  an  action  by  a  mother  against  a  son  for  board  alleged  to  have 
been  furnished  under  an  express  contract,  the  son  was  not  pre- 
cluded from  asserting  a  claim  in  set-off  for  the  value  of  the  use 
and  occupation  by  the  mother  of  a  house  belonging  to  him  and 
for  supplies  furnished  by  him  for  the  house,  by  the  fact  that  he 
had  testified  that  there  was  no  contract  for  board,  since,  if  the 
jury  refused  to  believe  his  theory,  he  was  entitled  to  go  to  them 
on  the  other  theory,  that  if  there  was  an  express  contract  between 
himself  as  to  board,  such  fact  would  preclude  any  presumption 
that  their  services  to  each  other  were  gratuitou.sly  performed,  and 
entitle  him  to  compensation  for  the  use  and  occupation  of  the 
house  and  for  the  supplies  furnished. 


On  error  to  the  Supreme  Court. 

This  ear^i^  was  tried  at  the  Bergen  Circuit,  before  Honorable 
B.  C.  Vail,  Circuit  judge,  and  a  jury,  and  a  verdict  rendered 
for  the  plaintiff. 

For  the  plaintiff  in  error,  Adolf  L,  Engelke. 
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For  the  defendant  in  error,  Clifford  L.  Sewman, 

The  opinion  of  the  court  was  delivered  by 

Vkoom,  J.  This  suit  was  brought  by  the  plaintiff,  who  is 
the  mother  of  the  defendant,  Napoleon  Gomm,  for  the  re- 
covery of  board  and  lodging  alleged  by  her  to  be  due  from 
him  under  a  contract,  and  also  for  board  and  lodging  fur- 
nished to  one  Arthur  Suclow,  an  employe  of  the  defendant, 
at  his  request. 

The  declaration  was  upon  the  common  counts,  and  the  bill 
of  particulars,  as  amended  at  the  trial,  charged  back  board 
and  lodging  of  defendant  from  July  1st,  1898,  to  January 
1st,  1905,  three  hundred  and  thirty-eight  weeks,  at  $4  per 
week,  amounting  to  $1,352,  and  board  and  lodging  of  Arthur 
Suclow  from  July  1st,  1902,  to  January  1st,  1903,  twenty-six 
weeks,  at  $4  per  week,  amounting  to  $104.  Also,  for  board 
and  lodging  of  defendant  from  January  1st,  1905,  to  January 
1st,  1906,  fifty-two  weeks,  at  $5  per  week,  amounting  to  $260. 

The  total  credits  allowed  by  plaintiff  were  $1,114.50.  This 
left  a  claim  of  balance  due  of  $601.50,  with  interest  from 
January  1st,  1906. 

The  defendant  interposed  a  plea  of  the  general  issue,  the 
statute  of  limitations  and  set-off,  the  latter  for  rent  due  to 
the  defendant  for  a  certain  house  and  lot  of  the  defendant, 
situate  in  Englewood,  and  used  and  occupied  by  the  plaintiff 
from  August  1st,  1902,  to  December  Ist,  1905,  at  the  monthly 
rental  of  $25. 

The  case  of  the  plaintiff,  so  far  as  the  proving  of  the  alleged 
contract  with  the  defendant  is  concerned,  rested  entirely  upon 
the  testimony  of  the  plaintiff  herself.  She  said  that  the 
plaintiff  became  of  age  January  21st,  1898;  that  he  had 
always  lived  with  her,  and  that  after  he  became  of  age  she 
had  several  conversations  with  him  relative  to  his  board ;  that 
he  said  he  would  pay  her  $4  a  week,  and  that  in  a  subsequent 
conversation  in  1905  the  defendant  said  he  would  pay  $5  a 
week.  Plaintiff  also  testified  that  the  defendant  brought  one 
Arthur  Suclow  to  board  with  her,  and  said  he  would  pay  her 
$5  a  week  for  his  board ;   that  although  the  alleged  contract 
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was  made  in  1898,  defendant  did  not  make  any  payment  on 
account  of  board  until  1902. 

There  was  a  verdict  for  the  plaintiff  for  the  sum  of  $575.97. 

Numerous  exceptions  to  the  ruling  of  the  trial  court  were 
taken  by  the  defendant  and  sealed,  and  those  which  have  been 
principally  relied  on  in  support  of  this  writ  of  error  relate  to 
the  rejection  of  evidence  which  would  have  tended  to  show 
that  there  was  no  contract  in  fact  ever  made  between  the 
plaintiff  and  the  defendant  for  the  furnishing  of  board  and 
lodging,  and  also  to  the  rejection  of  evidence  which  would 
have  tended  to  show  the  improbability  that  the  plaintiff  and 
defendant  were  living  together  under  the  express  contract 
testified  to  by  the  plaintiff. 

It  will  not  be  necessary  to  consider  all  of  the  exceptions 
taken  in  detail,  but  only  those  which  are  considered  deter- 
minative of  the  case. 

In  his  testimony  the  defendant  had  said  that  he  had  pur- 
chased and  paid  for  some  of  the  coal  for  the  house,  and  upon 
the  offer  of  a  coal  bill  of  George  H.  Payson  for  $27  it  was 
objected  to  by  the  plaintiff  and  ruled  out  by  the  trial  judge. 
The  purpose  of  the  offer  was  to  show  that  the  defendant  was 
the  head  of  the  house,  and  as  such  naturally  would  not  pay 
board  to  his  mother.  The  court,  in  ruling  out  the  testimony, 
said  that  if  the  defendant  agreed  to  pay  his  mother  $4  a  week 
he  might  have  paid  bills  in  the  house,  and  he  could  not  offset 
that  as  against  his  agreement  to  pay  board.  This  ruling  was, 
I  think,  erroneous.  The  defendant  had  denied  the  making  of 
any  contract,  and  it  excluded  from  the  consideration  of  the 
jury  an  important  fact,  which  at  least  would  tend  to  show 
that  the  plaintiff  was  not  furnishing  board  and  lodging  to  the 
defendant  under  an  express  contract,  by  reason  of  the  fact 
that  it  would  appear  that  the  defendant  was  at  the  head  of 
the  household,  and  not  the  mother. 

Again,  the  trial  judge  excluded  the  offer  of  the  defendant 
to  prove  the  value  of  the  use  and  occupation  of  the  house  on 
Englewood  avenue,  alleged  to  be  owned  by  the  defendant,  and 
wherein  the  plaintiff  resided  forty  months,  the  exclusion 
being  upon  the  ground  that,  in  the  absence  of  an  express  con- 
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tract,  the  son  could  not  recover  from  the  mother  for  the  use 
and  occupation  of  the  house.  While  no  exception  was  here 
taken  to  this  ruling,  it  is  important  to  consider  it  in  connec- 
tion with  the  next  offer  made  by  the  defendant.  An  offer  was 
made  of  a  deed  from  one  Lottie  L.  Tipper  and  husband  to 
Napoleon  Gomm  for  the  house  referred  to,  for  the  purpose  of 
showing  that  the  defendant  was  the  owner  of  the  house.  This 
was  overruled  and  exception  taken.  And  again,  an  offer  was 
made  to  prove  the  value  of  the  use  and  occupation  of  the 
premises  on  Englewood  avenue  owned  by  the  defendant,  and 
in  which  the  plaintiff  resided.    This  also  was  refused. 

It  seems  to  me  that  this  evidence  was  clearly  admissible  as 
tending  to  show  the  improbability  that  these  parties  were 
living  together  under  the  contract  testified  to  by  the  plaintiff. 
It  must  be  kept  in  mind  that  the  plaintiff  testified  that  the 
contract  with  her  son  was  made  in  1898,  and  it  is  an  admitted 
fact  that  no  payments  are  alleged  to  have  been  made  under  it 
or  at  all  by  the  defendant  until  1902,  in  which  year  he  became 
the  owner  of  the  house.  The  evidence  overruled  should  have 
been  submitted  to  the  jury,  and  its  exclusion  was  error. 

Wherever  compensation  is  claimed  in  any  case  by  either 
parent  or  child  against  the  other  for  services  rendered  or  the 
like,  the  question  whether  the  claim  should  be  allowed  must 
be  determined  from  the  particular  circumstances  of  the  case. 
21  Am,  &Eng.  Encych  L,  {2d  ed,)  1061. 

The  evidence  offered  was  relevant,  and  directly  touched 
upon  the  issue  made  by  the  parties  in  the  pleadings,  and,  as 
urged,  came  within  the  test  of  relevancy  as  constituting  "a 
group  of  facts  and  circumstances  in  whole  or  in  part  negativ- 
ing the  fact  of  the  existence  of  the  contract."  Marsh  v.  Ma- 
chine Company,  28  Vroom  36,  41. 

The  evidence  excluded  by  the  trial  judge  was  also  admissi- 
ble as  tending  to  support  the  plea  of  set-off  interposed  by  the 
defendant.  The  contention  of  the  defendant  in  error  is  that 
it  has  been  settled  in  this  state,  as  between  members  of  a 
family,  services  are  presumed  to  have  been  rendered  gratui- 
tously unless  shown  to  the  contrary  by  express  contract,  rely- 
ing upon  Disbrow  v.  Durand,  25  Vroom  343.    It  was  held  in 
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this  court,  in  the  cited  case,  in  the  words  of  Chancellor 
McGill,  that  "where  services  are  rendered  by  members  of  a 
family  living  at  one  household  to  each  other,  there  will  be  no 
implication  of  a  promise  to  pay,  the  household  family  rela- 
tionship is  presumed  to  abound  in  reciprocal  acts  of  kindness 
and  good  will  which  tend  to  the  eventual  comfort  and  con- 
venience of  the  meml)ers  of  the  family  and  are  gratuitously 
performed."  This  presumption  in  this  case  is,  however,  de- 
stroyed by  the  very  fact  that  the  mother  in  her  testimony 
showed  that  this  was  not  the  situation  of  the  parties.  They 
were  dealing  with  each  other  under  a  business  relation.  As  a 
fact,  the  defendant  denied  there  was  any  express  contract  on 
his  part  with  the  plaintiff  to  pay  for  board  and  lodging.  He 
could  not  rely  upon  the  jury  accepting  his  testimony  in  this 
respect,  and  they  did  not,  but  he  was  entitled  to  go  to  the 
jury  upon  the  other  theory,  that  if  there  was  an  express  con- 
tract between  himself  and  his  mother,  this  fact  would  pre- 
clude any  presumption  that  their  services  to  each  other  were 
gratuitously  performed,  and  therefore,  under  his  plea  of  set- 
off, he  is  entitled,  should  his  evidence  be  believed,  to  credit 
upon  his  board  bill  for  supplies  furnished  by  him  for  the 
house,  and  is  further  entitled  to  credit  for  the  use  and  occu- 
pation of  the  house  itself. 

Tho  judgment  below  should  be  reversed. 

For  affirmance — None. 

For  reversal — Pitney,  Chancellor,  The  Chief  Justice, 
Gahrison,  Swayze,  Reed,  Trenchard,  Bogert,  Vreden- 
BirROH.  VROo^^,  Green,  Gray,  Dill,  J.J.     12. 
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SAMUEL  M.  CHESS,  JR.,  DEl^ENDANT  IN  ERROR,  v.  EMIL 
VOCKROTH,  PLAINTIFF  IN  ERROR. 

Submitted  July  8,  1907— Decided  March  2,  1908. 

1.  There  is  a  distinction  between  an  action  for  the  recovery  of 
damages  for  the  vendor's  breach  of  an  existing  contract  of  sale, 
and  an  action  for  the  recovery  of  a  deposit  paid  upon  a  contract 
of  sale,  terminated  by  abandonment,  repudiation  or  rescission. 
Nevertheless,  when  evidence  in  support  of  a  right  to  recover  a 
deposit  is  offered,  without  a  distinct  and  plain  objection  by  the 
defendant,  in  an  action  which  seeks  damages  for  the  breach  of 
an  existing  contract,  the  objection  will  not  avail,  on  error  brought, 
that  the  evidence  was  outside  of  the  issue  made  by  the  pleadings. 
In  such  case,  the  real  question  in  dispute  having  been  fairly  tried, 
the  declaration  will  be  amended  so  as  to  support  the  judgment 

2.  Though  a  perusal  of  the  printed  case  should  show,  negatively, 
that  there  was  a  failure  to  submit  a  certain  question  to  the  jury, 
argument  that,  in  such  failure,  there  was  error,  willnot  be  suc- 
cessful, inasmuch  as,  on  error,  it  will  be  presumed,  in  the  absence 
of  instructions  to  the  contrary,  that  the  trial  court  submitted  all 
disputed  questions  of  fact  to  the  determination  of  the  jury. 

3.  A  mere  omission  to  give  a  pertinent  charge  when  not  requested, 
or  to  state  some  legal  principle  applicable  to  the  facts  of  the  case, 
is  no  ground  of  error. 

4.  If  a  party  to  a  contract  of  sale,  without  warrant  either  in  com- 
mon or  statute  law,  insists  upon  the  execution  of  a  chattel  mort- 
gage by  the  wife  of  the  other  party,  as  a  condition  of  his  own 
performance,  such  insistence  is  evidential  of  a  waiver  of  any 
actual  tender  of  the  chattel  mortgage  or  of  the  money  which  to- 
gether formed  part  of  the  consideration  of  the  sale,  and  the  other 
party  is  excused  from  such  tender.  A  motion  for  nonsuit  on  the 
ground  of  no  proper  tender  is  therefore  rightly  refused,  in  an 
action  to  recover  a  deposit  made  on  account  of  the  purchase- 
money. 


On  writ  of  error  to  the  Supreme  Court. 

Samuel  M.  Chess,  Jr.,  plaintiff  below,  l)rought  in  the  Su- 
preme Court  an  aetion  upon  contract  against  Emil  Vockroth, 
the  defendant  below. 

The  plaintiff's  declaration  embraced  both  a  special  count 
and  the  common  counts,  and  in  the  former  he  set  up  a  written 
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contract,  dated  January  18th,  1905,  whereby  the  defendant, 
in  consideration  of  $500  paid  down,  agreed  to  sell  and  assign 
to  the  plaintiff,  on  or  before  January  20th,  1905,  his  five 
years*  leasehold  interest  in  the  store  No.  65  Newark  avenue, 
Jersey  City,  New  Jersey,  with  all  the  stock  and  fixtures 
therein,  and  a  policy  of  insurance  against  fire,  at  the  total 
price  of  $7,760;  his  (plaintiff's)  payment  of  the  $500  as  a 
deposit  on  account  of  the  purchase-money;  his  readiness  to 
pay  the  remainder  of  the  purchase-money  and  to  complete 
the  purchase;  his  request  to  the  defendant  to  make  a  good 
and  sufficient  assignment  and  transfer  of  the  leasehold  inter- 
est, stock,  &c.,  and  the  defendant's  wrongful  refusal  so  to  do, 
to  the  loss  and  damage  of  the  plaintiff.  The  defendant  inter- 
posed a  plea  of  the  general  issue. 

The  issue  joined  between  the  parties  was  tried  at  the  Hud- 
son Circuit,  before  Mr.  Justice  Fort  and  a  jury. 

The  proofs  at  the  trial,  so  far  as  now  pertinent,  were  as 
follows : 

For  the  plaintiff:  The  execution  of  the  contract  was  ad- 
mitted, and  it  was  offered  as  an  exhibit.  It  was  in  these 
words : 

"Jersey  City,  January  18th,  1905. 

"In  consideration  of  five  hundred  dollars  ($500),  I  hereby 
sell,  transfer  and  assign  my  drug  store,  number  55  Newark 
avenue,  Jersey  City,  to  Mr.  S.  M.  Chess,  Jr.,  with  all  its 
contents,  consisting  of  stock,  fixtures  and  insurance  policy, 
with  a  five  years'  lease  of  store  as  it  stands  to-day,  for  the 
agreed  price  of  seven  thousand  seven  hundred  and  sixty  dol- 
lars ($7,760).  Final  settlement  to  be  made  on  or  before 
January  20th,  p.  m.  Emil  Vockroth. 

"Witness — Thomas  Osterman." 

The  oral  evidence  was  to  the  effect  that  the  contract  was 
:^igned  at  the  store,  on  the  day  of  its  written  date ;  that  there 
were  present  that  day  the  two  principals,  Vockroth  and  Chess, 
S.  Guterman,  a  New  York  lawyer,  who  was  Chess'  attorney, 
and  Osterman,  the  broker  who  had  brought  the  parties  to- 
gether;   that  the  sum  of  $500  was  then  paid  in  cash  as  a 
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deposit  on  account  of  the  purchase-money ;  that  the  sale  was 
to  be  completed  at  the  end  of  two  days,  but,  in  fact,  discus- 
sions of  detail  in  performance  of  the  contract  continued 
through  four  or  five  days ;  that  after  the  making  of  the  con- 
tract it  was  agreed  that  the  purchase-money,  over  and  above 
the  deposit,  should  be  discharged,  to  the  extent  of  $4,760,  by 
promissory  notes  of  $100  each,  to  be  payable  one  a  month, 
with  interest,  and  secured  by  a  chattel  mortgage  of  the  stock 
and  fixtures  sold  and  assigned,  and  the  residue  ($2,500) 
should  be  paid  in  cash  at  the  completion  of  the  sale ;  that  at 
the  last  meeting  of  the  parties  in  Jersey  City  (Mrs.  Vockroth 
and  Mrs.  Chess,  J.  A.  Hamill,  a  New  Jersey  lawyer,  who  was 
Vockroth's  attorney,  and  Reardon,  a  clerk,  then  also  being 
present).  Chess,  by  himself  or  his  attorney,  tendered  the  $100 
promissory  notes,  offered  himself  ready  to  sign  forthwith  the 
chattel  mortgage,  which  by  arrangement  had  been  prepared 
by  Vockroth's  attorney,  and  also  tendered  the  $2,500,  not  in 
cash,  but  by  and  in  a  certified  check;  that  the  offer  and 
tender  aforesaid  were  absolutely  refused,  and  the  giving  of 
the  bill  of  sale  and  the  assignment  of  the  leasehold  were  also 
refused,  by  Vockroth  or  his  attorney,  he  standing  by,  unless 
Mrs.  Chess,  who  was  a  stranger  to  the  contract  of  sale,  would 
sign  the  chattel  mortgage,  which  she  was  unwilling  to  do,  and 
did  not  do,  although  her  husband^s  attorney  asked  her  to  do 
it ;  that  no  objection  was  made  to  the  tender  of  the  certified 
check,  as  being  other  than  money  or  cash,  till  after  the  re- 
quirement and  refusal  of  Mrs.  Chess^  signature  to  the  chattel 
mortgage — indeed,  no  objection  was  ever  made  to  the  certified 
check  by  Vockroth  personally;  that  the  contract  of  sale  was 
never  fulfilled  on  the  part  of  Vockroth,  and  that  the  return  of 
the  $500  deposit  was  demanded  by  Chess  or  his  attorney,  and 
was  refused. 

For  the  defendant:  There  were  offered  as  exhibits  an 
assignment  of  the  leasehold  interest  and  unexecuted  draughts 
of  a  bill  of  sale  of  the  stock,  fixtures,  &c.,  and  of  a  chattel 
mortgage  of  the  same.  The  oral  evidence  was  to  the  effect 
that  the  method  of  paying  or  discharging  the  purchase-money 
testified  to  on  the  part  of  the  plaintiff  had  been  agreed  upon 
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after  the  execution  of  the  contract  of  sale;  that  by  arrange- 
ment between  the  attorneys  of  the  respective  parties  the 
draughts  of  the  bill  of  sale  and  chattel  mortgage  were  to  be 
prepared,  and  actually  were  prepared,  by  Vockroth's  attorney, 
and  that  they  were  in  such  form  as  to  require  the  signatures 
of  the  wivos  of  Vockroth  and  Chess,  respectively;  that  Vock- 
roth had  never  consented  to  receive  a  certified  check  instead 
of  cash ;  that  when  it  was  tendered  he  had,  by  the  advice  of 
his  attorney,  rejected  it,  because  it  was  not  cash;  that  the 
promissory  notes  had  not  been  tendered  at  all;  that  Mrs. 
Vockroth  was  ready  and  willing  to  sign  the  bill  of  sale,  but 
Mrs.  Chess  refused  to  sign  the  chattel  mortgage,  although  her 
husband's  attorney  tried  to  persuade  her  to  do  so,  and  Vock- 
roth's  attorney  insisted  that  she  should  do  so,  saying  that 
unless  she  did  the  transaction  would  not  go  through ;  that  at 
the  close  of  the  last  interview  the  return  of  the  $500  was  de- 
manded and  refused,  and  that  at  the  time  of  the  trial  Vock- 
roth was  still  in  possession  of  the  store  and  carrying  on  busi- 
ness there,  and  that  he  still  had  the  $500  in  his  hands. 

At  the  close  of  the  plaintiff's  case  the  defendants  counsel 
moved  for  a  nonsuit  on  the  ground  that  no  proper  tender, 
either  of  the  chattel  mortgage  or  of  the  cash,  had  been  made 
by  the  plaintiff  in  accordance  with  the  proved  agreement 
This  motion  was  denied,  and  an  exception  was  sealed  on  such 
denial.  When  both  sides  had  rested  the  defendant's  counsel 
asked  for  the  direction  of  a  verdict  in  his  favor  because  the 
contract  then  before  the  court  was  not  the  contract  sued  upon, 
apparently  meaning  that  it  differed  with  respect  to  the  con- 
sideration. At  least,  the  meaning  was  so  understood  by  the 
court.  This  motion  was  denied,  but  no  exception  was  taken. 
He  then  renewed  his  request  for  a  nonsuit  on  the  ground  that 
a  proper  tender  had  not  been  made,  evidently  meaning  a 
request  for  the  direction  of  a  verdict  on  the  same  ground  as 
that  on  Avhich  he  had  founded  his  motion  for  nonsuit.  This 
also  w^as  denied,  and  an  exception  was  sealed. 

After  the  summing  up,  the  court  left  the  case  to  the  jury, 
charging  in  effect  that  both  parties  agreed  in  saying  that  the 
manner  of  paying  the  purchase-money  had  been  modified,  and 
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that  the  important  matters  of  fact  were  these:  Was  the 
chattel  mortgage  to  be  given  by  Mr.  ('hess  or  by  Mr.  and  Mrs. 
Chess  together?  If  by  Chess  alone,  then  did  Mr.  Vockroth, 
personally  or  through  his  attorney,  refuse  to  carry  out  the 
contract  of  sale  unless  the  mortgage  were  signed  by  Mrs. 
Chess  as  well?  If  he  did,  then  whether  Chess  tendered  the 
$2,500  in  cash  or  in  and  by  a  certified  check  was  of  no  conse- 
quence.   No  exception  was  taken  to  the  charge. 

The  verdict  of  the  jury  was  for  the  plaintiff,  for  the  amount 
of  the  deposit,  and  judgment  thereon  was  entered  in  the  Su- 
preme Court.    On  error,  it  has  been  removed  into  this  court. 

Error  is  specially  assigned  in  that  the  trial  justice  refused 
to  grant  a  nonsuit  at  the  close  of  the  plaintiff's  case,  when  the 
defendant  lielow  showed  that  no  proper  tender  had  been  made 
to  him,  and  also  in  that  the  court  did  not  rule  that  the  certi- 
fied check  tendered  by  the  plaintiff  below  was  not  a  proper 
and  legal  tender. 

For  the  plaintiff  in  error,  Eugene  W,  Leake  (on  the  brief). 

The  court  refused  to  grant  a  nonsuit  to  the  defendant 
below  when  it  was  clearly  shown  that  no  lawful  tender  was 
made. 

The  court  failed  to  submit  to  the  jury  whether  a  certified 
check  was  or  was  not  agreed  upon  as  the  method  of  paying 
the  $2,500. 

The  court  did  not  charge  the  jury  that  the  payment  was  to 
be  made  in  cash,  as  testified  to  by  the  plaintiff  below,  but 
wholly  neglected  to  touch  on  the  question. 

For  the  defendant  in  error,  Robert  M,  HucUpeth,  contra. 
The  court  did  not  err  in  refusing  to  nonsuit. 

The  opinion  of  the  court,  upon  the  case  thus  stated,  was 
delivered  by 

Green,  J.  1.  The  statement  hereunto  prefixed  shows  that 
the  plaintiff  in  error  objected,  at  the  closing  of  the  case,  that 
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the  contract  before  the  court  was  not  the  contract  sued  on 
in  the  declaration,  and  asked  for  the  direction  of  a  verdict  in 
his  favor  on  that  ground,  and  that  the  court  refused  such 
direction,  evidently  understanding  the  precise  point  of  the 
objection  to  be  that  the  contract  as  proved  differed  from  the 
contract  sued  upon  with  respect  to  the  mode  of  paying  the 
consideration.  In  this  view  of  the  matter  the  ruling  of  the 
court  was  right,  inasmuch  as  it  can  scarcely  be  doubted  that 
proof  of  an  agreement,  entered  into  by  the  parties  to  a  written 
contract,  after  the  making  of  the  contract  and  before  the  time 
for  performance,  whereby  a  new  consideration  or  a  new  mode 
of  paying  the  consideration  is  substituted  for  the  first,  is 
relevant,  and  proper  to  go  to  the  jury,  the  modification  being 
testified  to  by  both  parties,  and  relied  upon  by  both  parties, 
at  the  trial.  The  authorities  certainly  go  as  far  as,  if  not 
further  than,  the  circumstances  of  this  case  require.  See  2 
Pars.  Cont  (9th  ed.)  706,  708,  bottom,  and  notes;  9  Cyc, 
L.  i&  Pro,  593,  595-597,  756;  McEowen  v.  Rose,  2  South. 
♦582  (1819) ;  Stryker  v.  VanderlUt,  1  Butcher  482,  496 
(1856) ;  Church  v.  Florence  Iron  Works,  16  Vroom  129,  132 
(1883). 

In  another  aspect  of  the  matter,  the  objection  had  an  un- 
observed force,  and  it  is  alluded  to,  not  because  advantage 
may  now  be  taken  of  it,  but  because  the  affirmance  of  the 
judgment  should  not  carry  with  it  a  supposed  judicial  ap- 
proval of  the  plaintiff's  declaration.  A  reading  of  the  decla- 
ration reveals  that  the  redress  sought  was  the  recovery  of 
damages  for  the  vendor's  breach  of  an  existing  contract  of 
sale.  A  reading  of  the  evidence  sent  up  with  the  bills  of 
exception  shows  that  what  was  tried  in  fact  was  the  right  to 
recover  a  deposit  paid  upon  a  contract  of  sale  which  had  been 
terminated  by  abandonment,  repudiation  or  rescission, 
wrought  or  acquiesced  in  by  both  parties.  The  distinction  be- 
tween such  modes  of  redress  clearly  appears  in  the  opinion  of 
this  court  in  McTague  v.  Sea  Isle  City  Building  Association, 
8  Vroom  427,  428,  429  (1894).  Had  the  defendant  below 
rested  his  objection  upon  the  ground  of  variance,  and  argued 
that  only  questions  within  the  issue  are  to  be  submitted  to 
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the  jurv — Partridge  v.  Woodland  Steamboat  Co.,  37  Id,  290, 
294  (1901) — doubtless  the  learned  trial  justice  would  have 
given  due  heed  to  the  objection.  At  this  time,  however,  the 
objection  does  not  lie  in  the  mouth  of  the  plaintiff  in  error. 
If  there  were  nothing  else  in  the  way,  this  would  be — the 
failure  to  make  distinctly  and  plainly  known  to  the  court 
below  any  such  ground  of  objection  as  we  have  now  suggested. 
See  Bell  v.  Mecum,  ante  p.  547  (1907).  Furthermore,  the 
objection  will  not  now  be  regarded  e  propiio  motu  by  this 
court.  It  is  well  settled  that  when  the  real  question  in 
dispute  has  been  fairly  tried,  and  the  ends  of  justice  will  be 
promoted,  the  declaration  will  be  amended  here  in  order  to 
support  the  judgment  below.  American  Life  Insurance  Co, 
V.  DoAf,  10  Vroom  89,  91  (1876) ;  Blackford  v.  Plainfield  Oas 
Light  Co,,  14  Id.  438,  441,  442  (1881). 

2.  In  argument  the  counsel  for  the  plaintiff  in  error  has 
contended  that  there  was  error  in  that  the  trial  court  failed  to 
submit  to  the  jury  whether  a  certified  check  was  or  was  not 
agreed  upon  as  the  method  of  paying  $2,500  of  the  purchase- 
money. 

To  this  it  seems  sufficient  to  say  that,  if  it  be  true  that  there 
was  such  failure,  the  point  is  not  embraced  in  any  exception 
taken  in  the  court  below,  and  therefore  is  not  to  be  considered 
or  decided.  Williams  v.  Sheppard,  1  Or.  76,  78  (1832); 
Pennsylvania  Railroad  Co,  v.  Page,  12  Vroom  183,  184 
(1879).  In  the  absence  of  a  bill  of  exception,  error  cannot 
be  assigned  on  the  matter  which  such  bill  should  contain, 
neither  can  the  judgment  be  reversed.  Wanamassa  Park  As- 
sociation V.  Clark,  32  Id.  611,  612  (1898) ;  Conrad  v.  Brocker, 
41  Id.  823  (1904) ;  Crosby  v.  Wells,  44  Id.  790,  803  (1906). 

Even  though  a  perusal  of  the  whole  printed  case  should 
show  negatively  that  there  was  such  a  failure,  the  argument 
here  would  not  be  successful,  inasmuch  as,  on  error,  it  will 
be  presumed,  in  the  absence  of  instructions  to  the  contrary, 
that  the  trial  couri:  submitted  all  disputed  questions  of  fact 
to  the  determination  of  the  jury.  Marsh  v.  Newark  Heating 
and  Ventilating  Machine  Co,,  28  Vroom  36,  39  (1894). 
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3.  On  the  argument  it  was  also  urged  that  there  was  error 
in  that  the  trial  court  did  not  charge  the  jury  that  payment 
was  to  be  made  in  cash,  as  testified  to  by  the  plaintiff  below, 
but  wholly  neglected  to  touch  on  the  question. 

Assuming  (what  may  not  be  true)  that  the  point  has  been 
raised  upon  a  proper  bill  of  exception  and  assignment  of 
error,  we  find  no  weight  in  the  argument.  A  mere  omission 
to  give  a  pertinent  charge,  when  not  requested  (there  was  but 
one  request  to  charge  in  the  present  case,  and  that  was 
granted),  or  to  state  some  legal  principle  applicable  to  the 
facts  of  the  case  is  no  ground  of  error.  Folly  v.  Vantuyl,  4 
Halst.  *153,  *156,  *ir)8  (1827) ;  Hetfield  v.  Dow,  3  Dutcher 
440,  447,  448  (1859);  Conover  v.  Middletown,  13  Vroom 
382,  384  (1880);  Mead  v.  State,  24  Id.  601,  606  (1891). 
Modern  English  cases  state  the  rule  rather  more  tersely,  to 
wit:  It  is  misdirection,  and  no  non-direction,  that  is  the 
proper  subject  of  a  bill  of  exceptions.  Mc Alpine  v.  Mangnall, 
3  C.  B,  496,  510,  517  (1846) ;  Greene  et  aL  v.  Baieman,  L. 
H.,  5  Eng.  cf^  Ir.  A  pp.  591,  602,  603  (1872)  and  note.  At  first 
sight  this  seems  incomplete,  but  a  careful  perusal  of  these 
cases  and  of  the  New  Jersey  cases  last  above  cited,  together 
with  Petre  et  al.  v.  State,  6  Vroom  64,  68  (1871),  and  Pack- 
ard V.  Bergen  Neck  Railway  Co.,  25  Id.  553,  557  (1892), 
shows  that  there  is  no  real  conflict  of  judicial  opinion.  Fur- 
ther, such  cases  as  Den  v.  Sinnickson,  4  Hoist.  *149,  *152 
( 1827),  and  Marley  v.  State,  29  Vroom  207,  209  (1895),  are 
not  opposed  to  the  rule  in  either  form.  The  earlier  case  was 
on  a  rule  to  show  cause  why  a  new  trial  should  not  be  granted; 
the  later  disapproved  of  an  omission  which  made  the  charge 
partial,  and  hurtful  to  the  person  convicted. 

4.  We  are  now  to  inquire  whether  the  trial  court  should 
have  allowed  the  motion  for  nonsuit,  on  the  ground  that  no 
proper  tender  of  the  chattel  mortgage  or  of  the  $2,500  in 
cash  had  been  made  by  the  plaintiff  below.  There  was,  indeed, 
a  motion  to  direct  a  verdict  for  the  defendant  below  on  the 
same  ground,  and  an  exception  was  sealed  on  its  denial.  No 
assignment  of  error,  however,  embraces  the  point,  and  there- 
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fore  the  propriety  of  the  motion  to  nonsuit  only  will  be  con- 
sidered. 

As  we  look  at  the  question  we  perceive  that  there  are  si»v- 
cral  elements  in  it,  to  wit.  Was  the  defendant,  Vockroth, 
justified  in  refusing  to  carry  out  th**  contract  of  sale  unless 
Mrs.  Chess  would  join  with  her  husband  in  executing  the 
chattel  mortgage  ?  If  he  unjustifiably  refused,  did  he  thereby 
waive  any  tender  of  the  mortgage  and  of  the  cash?  If  he 
waived  a  tender,  was  he  entitled,  as  the  case  stood,  to  a  judg- 
ment of  nonsuit  ? 

(a)  Unless  a  special  agreement  to  that  end  was  made  by 
the  parties  or  their  authorized  agents  (and  evidently  the  jury 
found  no  such  agreement  as.  a  fact),  Mrs.  Chess'  signature  to 
the  chattel  mortgage  was  not  necessary. 

By  the  common  law,  as  we  inherited  it  from  the  mother 
country,  a  feme  covert  acquired  no  right  in  the  personalty 
of  her  husband  during  his  lifetime,  the  paraphernalia  ex- 
cepted. 2  Bl,  Com,  (Lewis*  ed.)  *435,  ♦436;  Reeve  Dom, 
Rel.  {1st  ed.)  37.  All  that  she  could  acquire  in  the  person- 
alty was  a  right  to  one-third  part  or  share  at  the  husband's 
death  intestate,  and  this  right  he  could  defeat  by  a  testament- 
ary disposition.  2  Bl.  Com.  ^492,  *493.  The  underlying 
principles  which  required  a  wife  to  be  a  party  to  any  form  of 
assurance  of  land,  or  which  led,  with  us,  to  any  such  enact- 
ment as  may  be  found  in  1  Gen.  Stat.,  p,  1275,  §  1,  were  and 
are  wholly  lacking,  with  respect  to  personalty. 

Mr.  Jones,  in  writing  the  article  "Chattel  Mortgages,''  in 
6  Gyc.  L.  &  Pro.,  says  (at  p.  999) : 

"Since  at  common  law  a  valid  mortgage  could  be  created 
by  parol,  informalities  in  the  signature  of  a  mortgage  will 
not  invalidate  it,  unless  certain  requirements  are  made  neces- 
sary by  statute,  such  as  that  chattel  mortgages  shall  be  exe- 
cuted in  like  manner  as  naortgages  of  real  estate,  or  that 
mortgages  of  household  property  shall  be  signed  by  both  hus- 
band and  wife." 

At  present  we  are  interested  in  the  correctness  of  this  state- 
ment of  the  law  only  so  far  as  it  indicates  that  the  signature 

Vol.  xlvi.  43 
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of  the  wife  to  a  chattel  mortgage  is  not  necessary  unless  re- 
quired by  statute. 

In  this  state  there  is  a  statute,  first  enacted  in  1893  (2 
Gen,  Stat,,  p,  2111,  §  41),  and  reproduced  in  "An  act  con- 
cerning mortgages  on  chattels  (Revision  of  1902)"  {Pamph, 
L,  1902,  p.  489,  §  10),  which  prescribes  that  "a  chattel  mort- 
gage of  household  goods  and  furniture  in  the  use  and  posses- 
sion of  any  family  *  *  *  shall  be  duly  signed,  sealed, 
executed  and  acknowledged  by  the  husband  and  wife."  In 
tho  cases  in  which  this  statute  has  been  set  up  against  the 
validity  of  a  chattel  mortgage  not  signed  by  a  wife  it  has  been 
construed  strictly,  perhaps  as  in  derogation  of  the  common 
law.  Green  v.  McCrane,  10  Dick.  Ch,  Rep.  436,  439-441 
(1897);  Dunham  v.  Cramer,  18  Id,  151,  155,  156  (1902). 
Inferentially  these  cases  support  the  view  that  outside  of  the 
scope  of  this  statute  there  is  no  law  that  requires  the  wife's 
signature  to  a  chattel  mortgage. 

We  think,  then,  that  in  insisting  upon  the  signature  of 
Mrs.  Chess  as  a  condition  of  his  own  performance,  the  de- 
fendant, Vockroth,  was  not  justified  by  the  common  or  statute 
law. 

(6)  If  there  was  evidence  to  sustain  a  conclusion  that  the 
defendant  wrongfully  refused  to  perform  his  undertaking 
unless  Mrs.  Chess  would  sign  the  chattel  mortgage,  the  next 
question  is,  did  he  thereby  waive  a  tender  of  the  mortgage 
and  of  the  cash?  Or,  as  some  authorities  put  it,  did  the 
plaintiff.  Chess,  then  stand  excused  from  making  any  such 
tender  ? 

Undoubtedly  there  may  be  cases  in  which  a  tender  of  one 
thing  or  another  is  necessary  before  suit  brought.  A  few 
illustrations  occur  to  us.  The  tender  of  a  note  for  $58,  for 
the  final  pa^inent  on  a  contract  of  sale  of  land,  was  held  in 
this  court— Fare  v.  Lippincott,  18  Stew,  Eq.  220,  224  (1888) 
— to  be  the  act  which  entitled  the  vende«  to. a  conveyance. 
The  tender  of  $295  was  held — Harvey  v.  Trenchard,  1  Uaht, 
*126,  *127  (1822) — to  be  a  prerequisite  to  the  maintaining 
of  an  action  at  law  for  damages  for  not  delivering  a  deed  of 
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land.  It  has  been  determined  also  that  in  paying  cash  a 
tender  should  be  in  lawful  money,  unless  by  special  agree- 
ment between  the  parties.  Goxe  ads.  State  Bank  at  Trenton, 
3  Id,  *172,  ♦174  (1825);  Hoagland  v.  Post,  Coxe  *32 
(1790).  Such  decisions  are  not,  however,  controlling  of  the 
case  in  hand. 

In  Pittenger's  Administrator  v.  Pittenger,  2  Or,  Ch.  156, 
165  (1834),  it  appeared  that  a  purchaser  took  the  deed  of 
conveyance  into  his  hands  and  read  it;  that  he  then  handed 
it  back  and  said  he  believed  he  would  not  take  it.  On  these 
facts  it  was  held  that  "where  a  deed  is  to  be  given,  and  the 
party  is  present,  prepared  to  give  it,  and  the  one  who  is  to 
receive  it  positively  declines,  there  is  no  need  of  a  formal 
execution  and  tender."  In  Thome  v.  Mosher,  5  C,  E,  Or, 
257,  258,  262  (1869),  it  was  in  evidence  that  the  defendant 
went  to  the  complainant's  house  to  pay  the  interest  upon  a 
debt;  that  she  had  the  amount  in  her  purse  in  her  hand,  the 
purse  but  not  the  money  being  in  the  complainant's  sight,  and 
that  she  was  in  the  act  of  taking  the  offered  money  out  of  her 
purse,  but  stopped  because  the  complainant  refused  to  receive 
the  interest.  On  this  evidence  the  Chancellor  said  that  the 
offer  was  neither  payment  nor  tender,  but  the  refusal  was  a 
sufficient  excuse  for  not  making  an  actual  tender.  In  the  very 
late  case  of  Crosly  v.  Wells,  44  Vroom  790,  792,  802  (1906), 
it  appeared  that  a  certificate  of  stock,  with  an  assignment 
thereof,  was  in  the  defendant's  pocket,  ready  to  be  returned, 
but  was  not  delivered  or  perhaps  even  shown,  because  the 
plaintiff  declared  that  he  would  not  receive  the  papers  at  all. 
That  the  act  of  rescission  thus  fell  short  of  a  complete  return 
of  the  thing  sold  did  not,  in  the  opinion  of  this  court,  destroy 
the  effect  of  the  notice  and  offer  to  return,  the  defendant  not 
being  required  to  do  more  than,  under  the  circumstances  of 
the  case,  the  plaintiff  permitted  him  to  do. 

We  think  that,  under  the  principle  of  these  cases,  the  wrong- 
ful insistence  of  the  defendant  below  was  evidential  of  a 
waiver  on  his  part  of  an  actual  tender  by  the  plaintiff  below 
of  that  part  of  the  purchase-money  which  was  to  be  paid  in 
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cash,  or  of  the  chattel  mortgage  which  was  to  secure  the  residue 
of  the  purchase-money,  and  thereby  the  plaintiff  was  excused 
from  making  such  tender.  A  similar  view  was  expressed  by 
the  Supreme  Court  of  Pennsylvania  in  the  late  case  of  Doug- 
las V.  Ilustead,  216  Fa,  St  292,  299,  300  (1907). 

(c)  We  thus  reach  the  last  element  of  the  inquiry,  whether 
the  defendant  was  entitled  to  a  judgment  of  nonsuit,  when 
the  plaintiff  rested. 

In  the  consideration  of  this  element  we  should,  of  course, 
confine  ourselves  to  the  merits  of  the  ground  on  which  the 
motion  was  placed.  Zeliff  v.  North  Jersey  Street  Railway  Co., 
40  Vroom  541,  542  (1903) ;  Maguth  v.  Freeholders  of  Pas- 
saic, 43  Id,  226,  227  (1905).  It  being  already  determined 
that  the  plaintiff  below  was  excused  from  making  any  actual 
tender,  it  would  be  a  waste  of  time  gravely  to  inquire  whether 
he  had  made  a  proper  tender.  The  motion  on  the  ground 
alleged  was  rightly  disallowed.  Moreover,  we  think  that  if 
the  motion  had  been  granted,  this  could  have  been  done  only 
in  disregard  of  legitimate  evidence  offered  by  the  plaintiff,  and 
such  a  ruling  would  not  be  approved.  Melting  v.  North 
Jersey  Street  Railway  Co.,  40  Id.  605  (1903) ;  see  Cadwalla- 
der  V.  Hirshfield,  33  Id.  747,  751,  752  (1898). 

The  conclusion  is  that  the  judgment  below  should  be 
aflarmed.  This  conclusion,  it  may  be  remarked,  puts  the  case 
in  harmony  with  decisions,  of  which  Zimmerman  v.  Branyan, 
33  Vroom  478  (1898),  and  Wolff  v.  Meyer,  ante  p.  181,  are 
tvpes,  although  they  be  not  controlling  precedents. 

Let  an  affirmance  be  entered,  with  costs. 

For  affirmance — Pitney,  Chancellor,  The  Chief  Jus- 
tice, Garrison,  Swayze,  Keed,  Trenohard,  Booert,  Vre- 
denburgh,  Vroom,  Green,  Gray,  Dill,  J.J.    12. 

For  reversal — None. 
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THOMAS  A.  RYER,  DEFENDANT  IN  ERROR,  v.  ADOLPH  M. 
TURKEL,  PLAINTIFF  IN  ERROR. 

Submitted  July  8,  1907— Decided  March  2,  1908. 

1.  When  a  cause  is  removed  by  certiorari^  from  an  inferior  court  to 
the  Supreme  Court,  the  function  of  the  writ  is  that  of  a  writ  of 
error.  In  such  case  the  Supreme  Court  accepts  the  findings  of 
the  inferior  court  upon  the  facts  if  there  be  any  legal  evidence 
to  warrant  them ;  and.  when  the  judgment  of  the  Supreme  Court 
is  removed  into  the  Court  of  Errors  and  Appeals,  this  court  in 
turn  accepts  the  findings,  subject  only  to  a  like  inquiry  for  some 
legal  evidence. 

2.  Considering  only  those  points  of  the  plaintiff  in  error  which  were 
taken  in  the  District  Court  and  which  were  raised  and  deter- 
mined in  the  Supreme  Court,  or  were  necessarily  involved  in  the 
decision  of  that  court,  the  Court  of  Errors  and  Appeals  inquires 
whether  there  be  ground  for  reversal:  (a)  in  that  the  plaintiff 
below  had  not,  by  himself  alone,  produced  a  purchaser  ready  and 
willing  to  enter  into  a  contract  of  purchase  on  the  terms  author- 
ized in  writing;  or  (6)  in  that  the  plaintiff  below  had  not  brought 
his  principal  and  the  proposed  purchaser  to  an  agreement  for  sale 
on  the  terms  mentioned  in  the  authority  to  sell. 

8.  (a)  When  an  act  to  be  done  is  ministerial,  or  mechanical,  only, 
the  agent  may  employ  another  to  do  it;  and,  in  such  case,  the 
act  is  as  well  performed  by  the  sub-agent  as  by  the  agent,  (h) 
The  rule  that,  as  between  the  parties  themselves,  oral  evidence 
is  not  admissible  to  contradict  a  written  agreement,  does  not,  in 
a  proper  case,  forbid  the  throwing  of  light  upon  the  meaning  of 
the  agreement  by  evidence  of  the  circumstances  of  the  parties 
to  it,  or  of  their  conduct  after  its  execution,  or  of  the  condition 
of  its  subject-matter.  There  was  no  legal  error  in  the  application 
of  either  principle  in  the  courts  below. 

4.  The  right  of  the  agent  or  broker  to  his  conunissions  is  complete 
when  he  has  procured  a  purchaser  able  and  willing  to  conclude  a 
bargain  on  the  terms  on  which  he  was  authorized  to  sell.  Such 
right  is  not  to  be  defeated  by  any  default  of  the  principal. 


On  error  to  the  Supreme  Court. 

This  was  an  action  in  contract  brought  in  the  Second  Dis- 
trict Court  of  Jersey  City  by  Thomas  A.  Ryer  (the  present 
defendant  in  error)  against  Adolph  M.  Turkel  (the  present 
plaintiff  in  error)  and  Annie  Turkel,  his  wife. 
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The  state  of  demand  alleged  an  indebtedness  of  the  defend- 
ants to  the  plaintiff  in  the  sum  of  $237.50,  for  the  price  and 
value  of  work  done,  and  in  a  like  sum  for  money  found  to  be 
due  and  owing  on  an  account  stated,  and  to  the  state  of  de- 
mand was  annexed  a  bill  of  particulars  and  a  copy  of  the 
agreement  upon  which  the  demand  was  founded.  (These  will 
be  found  on  a  later  page.)  The  defendants  filed  no  written 
pleadings,  but  the  nature  of  the  defence  will  sufficiently 
appear. 

When  the  case  came  to  trial,  Thomas  A.  Ryer,  Charles  L. 
Cast,  Frank  E.  Older  and  Harriet  E.  Phelps  were  sworn  for 
the  plaintiff,  and  three  exhibits  offered.  For  the  defendants 
Adolph  M.  Turkel  was  sworn. 

)i\Tiereupon  the  District  Court  ordered  a  nonsuit  as  to  the 
defendant  Annie  Turkel,  and  gave  judgment  against  the 
defendant  Adolph  M.  Turkel  for  $237.50  damages  and  $16.07 
costs  of  suit. 

The  judgment  so  recovered  was  removed  into  the  Supreme 
Court  by  writ  of  certiorari. 

Upon  an  allegation  of  diminution  of  the  record,  the  judge 
of  the  Second  District  Court  was  directed  to  certify  as  to  cer- 
tain facts,  if  found,  and  certain  proceedings  before  him, 
whereupon  he  certified  as  follows: 

1.  I  found  that  there  was  an  agreement,  in  writing,  made 
by  the  defendant  Adolph  M.  Turkel,  with  the  plaintiff, 
Thomas  A.  Ryer,  a  copy  of  which  is  annexed.    See  post, 

2.  I  found  that  the  negotiations  for  sale  of  said  premises 
were  had,  and  the  proposed  purchaser  was  produced  by  one 
Frank  E.  Older,  an  employe  of  the  plaintiff,  Thomas  A.  Ryer, 
and  acting  for  him,  and  that  the  terms  and  conditions  upon 
which  the  proposed  purchaser,  one  Harriet  E.  Phelps,  was 
willing  to  purchase  said  premises  were  in  writing,  a  copy  of 
which  is  annexed.    See  post. 

3.  At  the  close  of  the  plaintiff's  case,  a  motion  was  made 
for  a  nonsuit  in  favor  of  the  defendant  Adolph  M.  Turkel, 
on  the  following  grounds : 

(a)  Because  the  evidence  did  not  show  that  said  Thomas 
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A.  Ryer  had  produced  a  purchaser,  ready  and  willing  to  enter 
into  a  contract  on  the  terms  designated  in  the  agreement,  in 
writing,  between  the  plaintiff  and  defendant. 

(b)  Because  when  the  said  Adolph  M.  Turkel  gave  the 
said  Thomas  A.  Ryer  authority,  in  writing,  to  sell  the  prom- 
ises said  Ryer  had  no  right  to  delegate  his  authority  to  an- 
other, and  inasmuch  as  the  testimony  show^ed  that  the  alleged 
sale  was  brought  about  through  one  Frank  E.  Older,  the  said 
Thomas  A.  Ryer  had  no  right  to  the  commissions  designated 
in  the  authority  given  to  him. 

(c)  Because  the  said  Thomas  A.  Ryer  never  brought  the 
said  Adolph  M.  Turkel  and  Harriet  E.  Phelps  to  an  agree- 
ment on  the  terms  mentioned  in  the  authority  to  sell,  and 
therefore  he  was  not  entitled  to  his  commissions. 

The  motion  for  a  nonsuit  was  denied. 

4.  T  found  that  the  defendant  Adolph  M.  Turkel,  at  the 
time  of  signing  the  exhibit  firstly  annexed,  instructed  the 
plaintiff,  Ryer,  to  sell  the  premises  at  the  price  and  on  the 
terms  named  thereon.  The  defendant  Turkel  testified  that 
he  told  Ryer,  the  plaintiff,  that  the  property  was  to  be  sold 
for  cash. 

5.  At  the  close  of  the  whole  case,  a  motion  was  made  for 
judgment  in  favor  of  the  defendant  Adolph  M.  Turkel,  upon 
the  same  grounds  as  those  urged  for  a  nonsuit. 

This  motion  was  also  denied,  and  judgment  was  given  for 
the  plaintiff. 

The  bill  of  particulars  and  copy  of  the  agreement  annexed 
to  the  state  of  demand  appear  to  have  been  the  same  as  the 
agreement,  in  writing,  firstly  annexed  to  the  certificate  of  the 
judge  of  the  Second  District  Court.  They  were  upon  the 
obverse  and  reverse  of  a  card,  and  are  as  follows : 

"Adolph  M.  Turkel  and  Annie  Turkel 

"To  Thomas  A.  Ryer. 

"Commissions,  two  and  a  half  per  cent,  on 

ninety-five  hundred  dollars,  $237.50. 

"Mr.  A.  M.  Turkel,  Address,  305  Railroad  Ave. 
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**I  hereby  authorize  Thomas  A.  Ryer  to  sell  or  exchange 
the  premises  described  on  the  other  side  of  this  card,  at  the 
price  and  upon  the  terms  hereon  named,  and  hereby  agree  to 
pay  him  two  and  one-half  per  cent,  of  the  gross  amount  of 
the  sale,  the  amount  in  no  case  to  be  less  than  twenty-five 
dollars.  A.  M.  Turkel, 

*"  Witness:  Owner. 

"Charles  L.  Cast." 


Premises, 
2  6-Family  Flats. 

Location, 

131  Manning  Ave., 

575  Grand  St. 

Roof, 
Tin. 

Size, 

House,  25x100 

Lot,  25x100 

Stories,           Material, 
3                 Frame. 

4 

Heat, 
Stove. 

No.  Rooms, 
3  Rooms  to  Floor, 

^         «        ((        a 

Water, 
Tubs. 

Light, 
Oas. 

$ 
5 

Rental, 
104  a  month, 
»1248  a  year. 

cumbranoes, 
$6000.00 
5% 

Sewer, 
Yes. 

Stable, 
No. 

W.C. 
Yes. 

Bath, 
No. 

En 

Taxes; 
Water  Rents. 

Price, 
$9500.00 

Trade, 

Terms,  &c. 

Date,  August  2,1(1. 

The  exhibit  secondly  annexed  to  the  certificate  of  the  judge 
was,  so  far  as  of  value,  as  follows : 

"Agreement  made  the  eighteenth  day  of  January,  a.  d. 
ninoteon  hundred  and  six,  between  Annie  Turkel  and  A.  M. 
TurkoU  her  husband,  ♦  *  *  of  the  first  part,  and  Harriet 
E.  Phelps,    *    *    *    of  the  second  part. 

"The  said  party  of  the  first  part,  in  consideration  of  the 
sum  of  ninety-five  hundred  dollars,  to  be  fully  paid  as  here- 
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inaf ter  mentioned,  hereby  agrees  to  sell  unto  the  said  party 
of  the  second  part  all  that  certain  lot  or  parcel  of  land  and 
premises  situate  in  the  city  of  Jersey  City  ♦  *  ♦  and 
known  as  575  Grand  street  and  131  Manning  avenue,  these 
properties  running  through  from  street  to  street. 

"The  said  party  of  the  second  part  hereby  agrees  to  pur- 
chase said  premises  at  the  said  consideration  of  ninety-five 
hundred  dollars,  and  to  pay  the  same  as  follows  : 
"January  18th,  deposit,  to  be  held  by  Thomas  A. 

Ryer  in  trust,  until  passing  of  title $250  00 

"On  or  before  March  1st,  on  delivery  of  deed,  the 
party  of  the  second  part  to  assume  a  straight 
mortgage,  now  on  the  premises,  bearing  interest 

at  five  per  cent,  per  annum,  for  three  years 6,000  00 

"On  or  before  March  Ist,  on  delivery  of  deed, 
cash   3,250  00 


$9,500  00 


"♦  *  *  Thos.  A.  Ryer,  having  made  this  sale,  is  entitled 
to  a  commission  of  2^^  per  cent,  on  the  gross  amount  of  sale, 
to  be  paid  by  the  party  of  the  first  part." 

The  above  agreement  was  signed  by  Harriet  E.  Phelps  in 
the  presence  of  F.  E.  Older  as  witness. 

The  special  reasons  filed  on  the  return  of  the  writ  of  cer- 
tiorari were,  firstly,  that  when  the  plaintiff  below  rested  his 
case  the  District  Court  refused  to  nonsuit  the  plaintiff  for  the 
reasons  (supra)  at  that  time  urged  by  the  defendant;  and 
secondly,  that  the  said  court  refused  to  give  judgment  in  favor 
of  the  defendant  below  when  moved  for  on  the  grounds 
(supra)  at  that  time  given. 

The  judgment  of  the  Second  District  Court  was  affirmed 
by  the  Supreme  Court,  and  the  judgment  of  the  latter  court 
has  been  removed  into  this  court  by  writ  of  error. 

Error  was  assigned  here  in  three  particulars:  fi\rstly,  that 
in  affirming  the  judgment  of  the  District  Court  the  Supreme 
Court,  in  effect,  decided  that  the  defendant  in  error  had  pro- 
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duced  a  purchaser  ready  and  willing  to  enter  into  a  contract 
of  purchase  on  the  terms  designated  in  the  agreement,  in 
writing,  between  the  plaintiff  and  defendant  in  error;  sec- 
ondly, that  the  Supreme  Court,  in  effect,  decided  that  the 
findings  of  the  trial  court  were  based  upon  the  lasi^mentioned 
agreement  and  oral  proof  that  would  warrant  the  findings, 
although  there  was  no  evidence  before  the  Supreme  Court  to 
show  that  oral  proofs  had  been  taken  by  the  trial  judge  which 
would  sustain  his  fiindings;  and,  thirdly,  that  the  Supreme 
Court,  in  effect,  decided  that  it  appeared  from  the  evidence 
that  the  defendant  in  error  brought  the  plaintiff  in  error  and 
the  proposed  purchaser,  Harriet  E.  Phelps,  to  an  agreement 
on  the  terms  mentioned  in  the  authority  to  sell  given  by  the 
plaintiff  in  error,  although  there  was  no  legal  evidence  thereof. 

For  the  plaintiff  in  error,  Henry  J.  Melosh  and  Louis  0. 
Morten. 

1.  The  only  evidence  of  the  terms  on  which  the  plaintiff 
in  error  (defendant  in  trial  court)  was  willing  to  sell  his 
house  and  land  is  found  in  the  card  of  authorization.  The 
interpretation  thereof  is  one  of  law,  and,  inasmuch  as  terms 
of  sale  are  not  given  in  any  particular,  the  only  legal  conclu- 
sion is  that  the  price  was  to  be  $9,500  in  cash. 

2.  There  was  no  evidence  that  the  defendant  in  error 
brought  the  alleged  purchaser,  Harriet  E.  Phelps,  and  the 
plaintiff  in  error  to  an  agreement  on  the  terms  mentioned  in 
the  authorization  of  sale.  He  is  not  entitled  to  commissions 
if  he  modified  the  contract  of  authorization  without  the  knowl- 
edge and  consent  of  his  principal. 

3.  There  was  no  evidence  before  the  Supreme  Court  to 
show  that  any  oral  proof  had  been  taken  before  the  District 
Court  respecting  the  terms  of  sale,  except  the  testimony  of 
the  plaintiff  in  error  that  he  told  the  defendant  in  error  to 
sell  for  cash,  and  this  was  uncontradicted.  Hence  there  was 
no  evidence  to  support  a  finding  by  the  District  Court  that  a 
sale  for  $3,500  in  cash  and  the  assumption  of  a  mortgage  for 
$6,000  was  within  the  intent  of  the  parties. 
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On  the  brief  for  the  defendant  in  error,  Augustus  Zabris- 
hie,  contra. 

The  opinion  of  the  court,  upon  the  case  as  above  stated,  was 
delivered  by 

Green,  J.  1.  There  are  some  legal  rules,  not  seriously 
denied  in  argument  and  not  to  be  discussed  at  length,  which 
may  well  be  stated  at  the  outset,  as  thereby  our  reasoning  may 
be  clarified  and  the  basis  of  it  made  sure. 

In  a  case  like  the  present  the  writ  of  certiorari  is  used  not 
simply  to  remove  the  cause  from  the  inferior  court,  but  to 
correct  some  error  which  has  crept  into  the  proceedings 
therein.  Ayres  v.  Bartlett,  2  Or.  330,  332  (1834).  The  func- 
tion of  a  writ  is  that  of  a  writ  of  error.  Coles  v.  Blythe,  40 
Vroom  666,  668  (1903).  The  Supreme  Court  in  such  a  case 
does  not  settle  disputed  facts  or  review  the  evidence,  but 
accepts  the  findings  of  the  inferior  court  upon  the  facts,  if 
there  be  any  legal  evidence  to  warrant  such  findings.  No 
intendment  will  be  taken  against  the  judgment  below,  rather 
in  favor  of  it.  Roehers  v,  Remhoff,  26  Id,  475,  478  (1893) ; 
Somers  v.  Wescoat,  37  Id.  551,  552  (1901) ;  Britton  v.  Mc- 
Donald, 14  Id,  591,  593  (1881) ;  Demster  v.  Freeh,  22  Id, 
501,  502  (1889).  When,  on  error  to  the  Supreme  Court,  the 
judgment  is  again  removed  into  the  Court  of  Errors  and 
Appeals,  this  court,  in  its  turn,  accepts  the  findings,  inquiring 
only  whether  there  be  any  legal  evidence  to  sustain  them.  Coles 
V.  Blythe,  40  Id.  666,  669  (1903) ;  see,  also,  Doolittle  v.  Willet, 
28  Id.  398,  399  (1894).  It  being  now  established  that,  when 
the  trial  has  been  before  the  judge  of  the  District  Court  with- 
out a  jury,  the  proper  practice  is  to  send  up  the  facts  found  by 
him  from  the  testimony,  and  not  the  testimony  itself — Van 
Vechten  v.  McCuire,  41  Id.  657,  659  (1904)— we  may  not 
assume,  when  no  attempt  is  made  to  perfect,  or,  in  a  proper 
ease,  to  dispute  the. findings,  that  the  trial  court  either  re- 
ceived evidence  that  was  inadmissible  or  irrelevant — Wallace 
V.  Hendee,  39  Id,  574,  576  (1902)— or,  on  the  other  hand, 
found  as  a  fact  that  which  had  no  evidence  to  support  it. 
Barclay  v.  Brabston,  20  Id,  629,  631   (1887).     From  every 
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point  of  view,  in  cases  like  the  one  in  hand,  the  findings  of 
facts  below  should  be  accepted  in  the  Appellate  Court.  Gore 
V.  Herring,  43  Id.  423  (1905). 

2.  Under  well-w^ttled  principles  we  consider  only  those 
points  of  a  plaintiff  in  error  in  this  court  which  were  taken  in 
the  District  Court  and  which  were  raised  and  determined  in 
error  in  the  Supreme  Court,  or  which,  being  involved  in  the 
case  made  in  the  Supreme  Court,  might  or  should  have  been 
there  determined.  Oliver  v.  Phelps,  Spenc.  180,  181,  185 
(1843)  ;  S.  C.  on  error,  1  Zdb,  597,  609  (1845)  ;  Treni  Tile 
Co.  V.  Fort  Dearhom  National  Bank,  25  Vroom  33  (1891)  ; 
S.  C.  on  error,  Id.  599  (1892);  Van  Alstyne  v.  Franklin 
Council,  40  Id.  15,  16  (1903) ;  S.  C.  on  error.  Id.  672,  673 
(1903)  ;  Leaver  v.  KUnter,  42  Id.  291,  292  (1904). 

Addressing  ourselves  to  the  legal  merits  of  this  case,  we 
now  inquire  whether,  in  the  District  Court,  Ryer,  the  plaintiff, 
should  have  been  nonsuited,  or  judgment  final  should  have 
been  given  for  Turkel,  the  defendant,  (a)  because  Ryer  had 
not,  by  himself  alone,  produced  a  purchaser  ready  and  willing 
to  enter  into  a  contract  of  purchase  on  the  terms  mentioned 
in  the  agreement,  in  writing,  between  Turkel  and  Ryer,  and 
therefore  was  not  entitled  to  commissions,  or  (6)  because 
Ryer  had  not  brought  Turkel,  his  principal,  and  the  proposed 
purchaser,  Harriet  E.  Phelps,  to  an  agreement  for  sale  on  the 
terms  mentioned  in  the  authority  to  sell  so  given  by  Turkel 
to  Ryer,  and,  on  that  ground,  was  not  entitled  to  his  commis- 
sions. It  will  be  observed  that  the  first  branch  of  the  inquiry 
has  to  do  with  the  presence  or  absence  of  personal  service  on 
the  part  of  Ryer,  and  that  the  second  branch  has  to  do  with 
the  legal  import  of  the  power  conferred  by  the  card  of  authori- 
zation and  of  the  contract  to  which  Harriet  E.  Phelps  had 
subscribed  her  name. 

3.  (a)  It  may  indeed  be  true  that,  under  the  maxim,  dele- 
gata  potestas  non  potest  delegari,  an  agent  or  broker  whose 
employment  involves  any  exercise  of  judgment  or  discretion 
may  not  transfer  to  another  the  right  and  power  to  discharge 
his  own  duty.  CL  &  S.  Ag.,  §  342;  Dwelling  House  Insur- 
ance  Co.  v.  Snyder,  30  Vroom  18,  20  (1896).     Nevertheless, 
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when  an  act  to  be  done  is  ministerial  or  mechanical  only,  the 
agent  may  employ  another  to  do  it,  and,  in  such  case,  the  act 
is  as  well  performed  by  the  sub-agent  as  by  the  agent.  CL  £ 
8.  Ag,,  §  345d;  Tiius  et  al,  v.  Cairo  and  Fulton  Railroad  Co., 
17  Vroom  393,418  (1884). 

The  finding  of  the  trial  court  was  that  Older  was  an  em- 
ploye of  Ryer  and  acting  for  him,  and  there  was  nothing  what- 
ever to  show  that  Older's  part  in  procuring  a  purchaser  was 
other  than  ministerial,  or  that  Ryer  had  attempted  to  divest 
himself  of  his  functions  or  of  his  responsibility  to  Turkel,  his 
principal.  No  legal  error  is  perceived  in  the  case  below  so  far 
as  this  branch  of  the  inquiry  is  concerned. 

(6)  It  is  to  be  accepted  as  settled  law  that,  as  between 
the  parties  themselves,  oral  evidence  is  not  admissible  to  con- 
tradict a  written  agreement.  Leslie  v.  Leslie,  5  Dick,  Ch,  Rep, 
155,  160,  161  (1892),  and  Bandholz  v.  Judge,  37  Vroom  80, 
85  (1901),  are  recent  illustrations  of  the  rule  in  equity  and  at 
law.  Nevertheless,  the  rule  does  not,  in  a  proper  case,  forbid 
the  throwing  of  light  upon  the  meaning  of  the  written  agree- 
ment, by  evidence  of  the  circumstances  of  the  parties  to  it,  or 
of  their  conduct  after  its  execution,  or  of  the  condition  of  its 
subject-matter.  Axford  v.  Meeks,  30  Id.  502,  503  (1896) ; 
Naughton  v.  Elliott,  2  Robb,  259,  267  (1904). 

The  trial  court  found  that  there  was  an  agreement,  in 
writing,  between  the  parties  to  this  suit  {vide  the  same),  and 
that  the  terms  and  conditions  upon  which  the  proposed  pur- 
chaser, Harriet  E.  Phelps,  was  willing  to  purchase  were  also 
in  writing  (vide  the  same) ;  and  further,  the  trial  judge  re- 
ceived the  testimony  of  Turkel  that  he  had  told  Ryer  that  the 
property  was  to  be  sold  for  cash.  Prom  the  findings  of  fact 
three  conclusions  may  have  been  possible — firstly,  that  Turkel 
had  authorized  Ryer  to  sell  the  equity  of  redemption  for 
$9,500  in  cash,  thus  making  the  total  cost  to  the  purchaser 
$15,500 ;  secondly,  that  Turkel  had  given  authority  to  sell  for 
$9,500  as  the  whole  price,  of  which  $6,000  were  to  be  used  at 
once  in  paying  off  the  mortgage  encumbrance;  and,  thirdly, 
that  Turkel  had  given  authorily  to  sell  for  $9,500  as  the 
whole  price,  of  which  $3,500  were  to  be  paid  to  him,  and 
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$6,000  were  to  be  kept  back  by  the  purchaser,  in  order  to  the 
future  discharge  of  the  mortgage  debt.  The  first  of  these 
conclusions  seems  to  have  been  suggested  by  no  one,  either  at 
the  trial  or  on  the  argument  upon  the  reasons  in  certiorari, 
and  it  should  not  now  be  adopted  here.  The  second  is  that  for 
which  the  counsel  of  the  plaintiff  in  error  contends  in  his 
present  brief;  but  the  obvious  objection  is,  that  the  executing 
of  the  authority  in  that  fonn  was  impossible  without  the  con- 
sent and  co-operation  of  the  mortgagee,  inasmuch  as,  from 
the  uncontradicted  evidence,  the  mortgage  debt  would  not  be 
due  and  payable  until  three  years  should  have  elapsed.  That 
an  authorization  in  that  form  was  the  intent  of  the  parties  to 
the  written  agreement  was  and  is  not  to  be  accepted.  The 
third  and  last  conclusion  was.  undoubtedly  that  to  which  the 
trial  court  came  in  giving  judgment  for  the  plaintiff,  inas- 
much as,  in  order  so  to  do,  the  judge  must  have  found  further 
that  the  terms  and  conditions  upon  which  the  purchasei-  pro- 
duced by  Ryer  was  willing  to  buy  were  within  the  scope  of 
the  authority  given  by  Turkel  to  him.  An  authorization  to 
sell  at  a  price,  of  which  part  is  to  be  kept  back  by  the  pur- 
chaser for  the  discharge  of  a  mortgage  debt,  is  not  unusual 
or  unlawful  in  this  state.  Ileid  v.  Vreeland,  3  Stew,  Eq.  591, 
593  (1879). 

If  the  conclusion  of  the  District  Court  judge  was  one  of 
fact  gimply,  we  do  not  review  the  finding  on  writ  of  error. 
Brewster  v.  Banta,  37  Vroom  367,  369  (1901);  Snyder  v. 
Commercial  Union  Assurance  Co.,  38  Id,  626,  627  (1902); 
Suburban  Land  Improvement  Co.  v.  Vailsburgh,  39  Id.  311, 
312  (1902).  If  the  conclusion  was  on  a  mixed  question  of 
fact  and  of  law,  then  it  is  not  to  be  disturbed  in  error,  if  the 
conclusion  was  legally  inferable  from  the  facts  proven.  Stout 
V.  Leonard,  8  Id.  492,  493  (1874);  Delaware,  Lackawanna 
and  Western  Railroad  Co.  v.  Newark,  34  Id.  310,  312  (1899) ; 
Burr  V.  Adams  Express  Co.,  42  Id.  263,  270  (1904).  We  per- 
ceive no  legal  error  so  far  as  the  second  branch  of  our  inquiry 
is  concerned. 

It  may  be  worth  while  to  remark  that  the  oral  testimony  of 
Turkel,  to  the  effect  that  the  property  was  to  be  sold  for  cash. 
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seems  either  to  have  supplied  an  obvious  omission  in  the  card 
of  authorization — Ackens  v.  Winston,  7  C.  E,  Or.  444,  446 
(1871) — or  though,  perhaps,  not  in  strictness  cumulative — 
Dundee  Manufacturing  Co.  ads.  Van  Jt^per,  4  Vroom  152,  156 
(1868) — to  have  tended  to  support  the  same  conclusion  which 
the  other  evidence  supported.  In  failing,  therefore,  to  pass 
upon  the  strict  propriety  of  Turkel's  testimony,  the  present 
opinion  cannot  become  a  precedent  for  the  admission  of  oral 
testimony  in  general  where  there  is  a  contract  in  writing. 

4.  The  undisturbed  findings  of  fact  binng  that  the  plaintiff 
below,  Ryer,  had  procured  one  Harriet  E.  Phelps  to  be  an 
able  and  willing  purchaser  of  the  house  and  land  upon  the 
terms  and  conditions  on  which  the  defendant  below,  Turkel, 
had  authorized  a  sale,  the  law  applicable  to  the  facts  is  not 
doubtful. 

The  general  rule  is,  that  the  right  of  the  agent  or  broker  to 
his  commissions  is  complete,  when  he  has  procured  a  pur- 
chaser able  and  willing  to  conclude  a  bargain  on  the  terms  on 
which  he  was  authorized  to  sell.  Hinds  v.  Henry,  7  Vroom 
328,  332,  (1873);  Runyon  v.  Wilkinson,  Oaddis  &  Co.,  28 
Id.  420,  421  (1894);  Crowley  Company  v.  Meyers,  40  Id. 
245,  248  (1903);  Courier  v.  Lydecker,  42  Id,  511,  512 
(1904).  Such  right  is  not  to  be  defeated  by  any  default  of 
the  principal.  Hinds  v.  Henry,  supra;  Somers  v.  Wescoat,  37 
Vroom  551,  552  (1901).  The  plaintiff  below  should  not  have 
been  nonsuited,  neither  should  judgment  have  passed  for  the 
defendant  below  on  any  ground  by  him  alleged. 

The  right  of  recovery  having  been  properly  adjudged  in 
the  District  Court,  and  confirmed  in  the  Supreme  Court,  the 
judgment  will  be  affirmed  here,  with  costs,  and  it  is  so  or- 
dered. 

For  affirmance — Pitney,  Chancellor,  The  Chief  Jus- 
tice, Garrison,  Swayze,  Reed,  Trench ard,  Bogert,  Vbb- 
denburoh,  Vroom,  Green,  Gray,  Dill,  J.J.     12. 


For  reversal — None. 
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BERNARD    AXEL.    DEFENDANT    IN    ERROR,    v.    MICHAEL 
KRAEMER,  PLAINTIFF  IN  ERROR. 

Argued  June  27,  1907— Decided  July  6,  1908. 

1.  A  writ  of  error  is  the  beginning  of  a  new  action  in  the  Appel- 
late Court,  and,  in  such  action,  the  assignments  of  error  and  the 
joinder  therein  are  the  pleadings.  To  the  issues  made  by  these 
pleadings  the  parties  will  be  confined.  This  notion  of  the  nature 
of  proceedings  in  error  may  relieve  the  Appellate  Court  from  in- 
quiring into  the  legal  propriety  of  proceedings  in  the  court  below 
which  are  not  questioned  in  error. 

2.  Under  the  assignments  of  error  in  this  case  it  may  be  held  that 
the  Court  of  Errors  and  Appeals,  with  a  view  to  determining  only 
the  relevancy  of  evidence,  will  regard  as  the  issue  of  fact  to  be 
tried  that  which  was  tendered  and  accepted  as  such  by  the  par- 
ties in  the  court  below,  without  objection. 

3.  At  the  common  law  evidence  of  payment  might  be  given  by  the 
defendant  under  the  plea  of  the  general  issue,  either  in  assumpsit 
or  debt  on  simple  contract  It  is  not  suggested  that  the  offering 
of  such  evidence  has  been  forbidden  by  the  new  rules  of  pleading 
adopted  by  the  Supreme  Court.  The  rationale  of  admitting  evi- 
dence of  payment,  in  a  case  like  the  present,  is  that  it  disproves 
a  subsisting  debt  or  legal  liability,  and  so  disproves  the  contract 
which  rests  upon  such  debt  or  liability  as  its  moving  considera- 
tion. 

4.  Notwithstanding  the  statute  {Practice  act,  §  104)  which,  in 
effect,  limits  the  evidence  of  the  defendant,  in  an  action  upon 
contract,  to  such  as  denies  the  making  of  the  contract  sued  on, 
if  a  specification  of  the  defences  has  been  demanded  and  not 
given,  evidence  of  matter  (including  payment)  which  tends  to 
deny  the  existence  of  the  consideration  of  an  implied  contract,  at 
the  time  of  the  commencement  of  the  action,  may  still  be  given 
under  a  plea  of  the  general  issue.  Such  evidence  not  only  denies 
the  debt  but  the  contract  itself. 

5.  The  proof  of  additional  payments  which  was  excluded  at  the  trial 

was  relevant  (a)  because  its  tendency  was  to  diminish  the  trust- 
worthiness or  impeach  the  credit  of  the  plaintiff  as  a  witness,  and 
(6)  because  its  tendency  was  to  support  the  issue  raised  by  the 
defendant. 


On  error  to  the  Union  Circuit  Court. 
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This  was  an  action  ex  contractu  brought  in  the  Circuit 
Court  of  Union  county  by  Axel,  the  defendant  in  error, 
against  Kraemer,  the  plaintiff  in  error. 

The  ^ountti  of  the  plaintiff's  declaration  were,  in  the  termi- 
nology of  the  common  law,  in  indebitatus  assumpsit.  The 
indebtednesses  alleged  were  for  goods  sold  and  delivered,  work 
done  and  materials  furnished,  money  lent,  money  paid,  money 
had  and  received,  interest  on  forbearance,  and  on  an  account 
stated.  The  contracts  set  up  were  that  the  defendant,  in  con- 
sideration of  the  indebtednesses,  respectively,  promised  the 
plaintiff  to  pay  him  the  said  several  sums  of  money  on  re- 
quest. Breaches  were  then  alleged  Xjo  the  plaintiff's  damage 
$3,000. 

To  the  declaration  was  annexed  a  notice  that  the  action 
was  brought  to  recover  the  amount  due  on  a  certain  account 
between  the  parties,  which  account  (here  condensed)  was  as 
follows : 

"1906.  Debits. 

"Jany.  8.  To  rash  loaned  and  advanced  by  the 
plaintiff,  at  the  defendant's  re- 
quest      $1,000  00 

^^  cash  advanced  to  and  for  the 
defendant,  goods,  wares  and 
merchandise  bought  for  the  de- 
fendant, at  his  request,  board 
furnished  at  the  defendant's  re- 
quest, and  services  performed 
as  follows : 

"Jany.  8 

to  [Then    follow    divers    and    sundry 

"Mar.    6.         items,  amounting  to] 771  45 


$1,771  45 


Vol.  xlvi.  44 
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"Credits. 

**By  received  on  account $39  07 

"     20  00 

''     32  19 

"         "     12  00 

"        "     30  32 

''          "         "     73  32 

206  90 

"Balance   due $1,564  55" 

The  plea  of  the  defendant  was  nil  debet,  known  at  common 
law  as  the  general  issue  in  an  action  of  debt  upon  simple 
contract. 

The  plaintiff  demanded,  in  writing,  a  specification  of  the 
defences  intended  to  be  made  under  such  plea.  The  defend- 
ant failed  to  comply  with  the  demand. 

The  issue  joined  between  the  parties  was  tried  before  the 
Circuit  judge  and  a  jury. 

Inasmuch  as  all  the  errors  assigned,  save  one,  and  that  not 
pressed  in  argument,  relate  to  the  exclusion  of  evidence,  little 
of  the  testimony  actually  adduced  is  to  be  set  forth,  and  the 
nature  of  the  evidence  excluded  need  be  but  briefly  indicated. 

On  the  direct  examination  of  the  plaintiff  he  was  asked, 
and  he  answered,  as  follows: 

"(>.  Have  you  put  on  here  [on  your  books]  everything  that 
you  were  out? 

"A.  Yes,  sir. 

"().  And  given  him  [defendant]  credit? 

"A.  Yes,  sir. 

"(?.  T  will  ask  you  if  this  balance  of  $1,564.55  is  the  bal- 
ance he  owes  yet? 

'\A.  Yes,  sir." 

The  evidence  excluded  on  the  cross-examination  of  the 
])laintiff  was  directed  to  showing  that  payments  had  been 
made  by  the  defendant  to  the  plaintiff  other  than  and  besides 
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those  credited  in  the  notice  annexed  to  the  declaration  and 
admitted  by  the  plaintiff  on  direct  examination.  The  evi- 
dence excluded  on  the  direct  examination  of  the  defendant 
was  intended  to  show  afl&rmatively  that  the  additional  pay- 
ments above  alluded  to  were  actually  made.  The  propriety 
of  the  exclusion  seems  to  have  been  placed  by  the  trial  judge 
mainly  upon  the  ground  that  the  evidence  tended  to  establish 
a  defence  other  than  a  denial  of  making  the  contract  sued  on, 
and  was  inadmissible  because  of  failure  to  comply  with  the 
demand  for  a  specification  of  defences,  and,  in  part,  upon  the 
ground  that  the  inquiry  did  not  go  to  test  the  credibility  of 
the  plaintiff. 

After  a  charge  by  the  trial  judge,  to  which  no  exception 
was  taken,  the  jury  brought  in  a  verdict  in  favor  of  the 
plaintiff  below,  and  judgment  was  entered  upon  the  verdict. 

A  writ  of  error  having  been  allowed,  and  the  judgment 
removed  into  the  Court  of  Errors  and  Appeals,  the  defendant 
below,  by  numerous  assignments,  alleges  for  error  that,  not- 
withstanding objections,  the  trial  court  ruled  out  the  evidence 
offered  by  way  of  cross-examination  of  the  plaintiff  and  the 
evidence  offered  by  way  of  direct  examination  of  the  defend- 
ant, as  above  mentioned.  Exceptions  to  such  rulings  were 
taken  and  sealed. 

For  the  plaintiff  in  error,  Elijah  S,  Cowles  and  William 
11.  Carey. 

The  plea  of  nil  debet  raised  an  issue  as  to  the  existence  of 
the  indebtedness  at  the  time  of  pleading.  Evidence  of  pay- 
ment was  admissible  under  this  plea,  and  its  exclusion  was 
erroneous. 

The  scope  of  the  plaintiff's  cross-examination  was  deter- 
mined, not  by  the  defendant's  plea,  but  by  the  scope  of  the 
direct  examination. 

The  excluded  evidence  tended  to  discredit  the  plaintiff's 
testimony  in  chief,  and  its  exclusion  was  error. 

For  the  defendant  in  error,  John  J.  Stamler,  contra. 
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The  opinion  of  the  court  (the  foregoing  statement  of  the 
case  having  been  made)  was  delivered  by 

Green,  J.  1.  A  vrrit  of  error  is  the  beginning  of  a  new 
action  in  the  Appellate  Conrt,  and  in  such  action  the  assign- 
ments of  error  and  joinder  therein  are  the  pleadings.  De- 
laney  v.  Husband,  35  Vroom  275,  276  (1899) ;  Associates  of 
the  Jersey  Co.  v.  Davison,  5  Lhitcher  415,  418  (1860).  To 
the  issues  made  by  these  pleadings,  which  are  in  this  court 
issues  of  law— Karwuff  v.  Kelch,  42  Vroom  558,  561  (1904) 
— the  parties  are  to  be  confined.  State,  Hoey,  pros.,  v.  Lewis, 
Collector,  10  Id.  501,  507  (1877) ;  Lutlopp  v.  Ueckman,  41 
Id.  272,  273  (1903).  In  the  case  in  hand  the  issues  of  law 
thus  raised  involve  the  illegality  of  the  exclusion  at  the  trial 
of  certain  evidence  offered  by  way  of  cross-examination  of  the 
plaintiff  and  certain  evidence  offered  by  way  of  direct  exami- 
nation of  the  defendant,  as  above  mentioned.  The  illegality 
of  such  exclusion  is  averred  by  the  plaintiff  in  error  and 
denied  by  the  defendant  in  error. 

This  notion  of  the  nature  of  proceedings  in  error  has  the 
effect  of  relieving  us  from  all  obligation  to  inquire  whether 
the  plea  of  nil  debet  is,  in  this  case,  good  under  the  rules  of 
the  Supreme  Court,  adopted  at  June  Term,  a.  d.  1885,  and 
amended  at  November  Term,  a.  d.  1900.  See  Corbin's  N.  J. 
Court  Rules  (2d  ed.)  46;  Id.  (3rf  ed,)  64.  The  plea  would 
have  been  bad  undoubtedly  at  common  law  (1  Chit.  PL  (3d 
Lond.  ed,)  *469;  Stafford  v.  Little,  Barnes  Notes  257),  but 
its  quality,  since  the  new  rules  were  adopted,  we  do  not  find  it 
necessary  to  determine.  It  is  not  intimated  that  we  have  even 
considered  the  matter. 

2.  Inasmuch  as  evidence,  in  order  to  be  relevant,  must  be 
directed  and  confined  to  the  matters  in  dispute  between  the 
parties,  as  shown  by  the  pleadings — Crosby  v.  Wells,  44  Vroom 
790,  805  (1906) — it  is,  however,  our  place  to  inquire  what 
the  issue  which  the  defendant  conceived  that  he  had  tendered 
by  the  plea,  and  which  the  plaintiff  accepted  as  sufficiently 
tendered  in  the  court  below. 

Plainly  the  issue  was  the  existence  or  non-existence  of  a 
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contract  or  contracts  for  the  payment  of  certain  moneys  by 
the  defendant  to  the  plaintifif,  in  consideration  of  jcertain  in- 
debtednesses, before-time  incurred,  by  the  defendant  to  the 
plaintiff.  The  plaintiff  averred  that  there  was  or  were  such 
an  implied  contract  or  contracts;  the  defendant  intended  to 
say  that  there  was  no  such  contract — at  least,  he  said  that 
there  was  no  consideration  by  which  such  a  contract  or  con- 
tracts could  be  supported;  the  plaintiff,  by  his  similiter,  ac- 
cepted the  issue  as  tendered. 

A  contract  in  which  an  intention  to  agree  is,  as  a  fact, 
implied  by  the  law,  is,  like  an  express  contract,  made  up  of 
three  material  parts,  to  wit,  a  moving  consideration,  an  agree- 
ment to  do  or  to  refrain  from  doing,  and  a  thing  to  be  done 
or  to  be  left  undone,  and  these  stand  in  this  logical  order.  In 
the  essentials  of  pleading,  notwithstanding  certain  differences 
of  form  (e,  g„  Chit,  PL  (3d  Lond,  ed,)  *3Q  and  ff,;  Id.  *108 
and  ff.),  there  is  no  distinction  between  an  implied  contract 
and  an  express  contract,  because,  in  either  case,  the  supposed 
or  the  actual  promise  or  other  contract  must  be  alleged.  1 
Chit.  PI  (eth  Lond.  ed.)  *302;  1  Chit.  Cont.  {llth  Am.  ed.) 
80.  Nevertheless,  there  is  a  distinction  in  fact,  which  be- 
comes more  clear  when  we  consider  the  evidence  to  be  adduced. 
With  respect  to  express  contracts,  for  the  most  part,  the  three 
essential  ingredients  above  mentioned  are  susceptible  of  proof ; 
but,  with  respect  to  contracts  implied  by  the  law,  only  the 
existing  consideration  and  the  non-observance  of  the  under- 
taking are  susceptible  of  direct  proof.  The  agreement  or 
undertaking  itself  is  implied,  as  a  fact,  from  the  proven  exist- 
ence of  the  debt  or  duty ;  the  intention  is  merely  a  presump- 
tion by  the  law  from  other  facts.  Consider  1  Pars.  Cont.  {9th 
ed.)  *7,  note;  2  Whart.  Ev.  (Sd  ed.),  §§  1226,  1237;  Leake 
Cont.  12;  Keener  Qiuisi-Cont.  3,  7 ;  Snedeker  \.  Everingham, 
3  Butcher  143,  147,  150  (1858).  Such  a  presumption  the 
law  raises,  however,  only  so  long  as  the  debt  or  legal  duty 
exists.  Gould  PI.  (3d  ed.)  46,  50;  Sieph.  PI.  (4th  Lond. 
ed.)  *18. 

Hence,  a  plea  which  distinctly  puts  in  issue  the  essential 
allegation  of  an  existing  indebtedness,  which  is  the  considera- 
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tion  of  an  undertaking  to  pay  moneys,  may  be  treated  by  the 
parties  and  by  the  trial  court  as  putting  in  issue  the  alleged 
contract  itself,  which  must  fall,  if  the  non-existence  of  the 
debt  or  consideration  be  established.  1  Chit  PL  (3d  Land, 
ed.)  *334,  *469-*472;  1  Pars,  Cont.  *428;  Marfordv.  Vunck, 
2  Penn.  *1031  (1813).  At  least,  under  the  assignments  of 
error  in  this  case,  it  may  be  held  that  this  court,  with  a  view 
to  determining  only  the  relevancy  of  evidence,  will  regard  as 
the  issue  of  fact  that  which  was  treated  as  such  by  the  par- 
ties in  the  court  below,  without  objection. 

3.  We  may  now  inquire  as  to  the  relevancy  of  the  excluded 
evidence  in  general. 

(a)  Tender  the  plea  of  the  general  issue  in  assumpsit,  the 
defendant  might,  at  common  law,  give  in  evidence  most 
matters  which  go  in  discharge  of  the  defendant's  liability  by 
showing  that,  at  the  time  of  the  commencement  of  the  suit, 
the  plaintiff  had  no  cause  of  action.  1  Sound,  PL  &  Ev. 
(M  Am.  ed.)  *138;  1  Chit  PL  *472.  However  singular 
such  practice  may  appear,  in  principle,  in  actions  upon  ex- 
press contracts,  it  was  logical  enough  when  the  action  was 
founded  upon  an  implied  promise,  and,  in  such  cases,  evi- 
dence in  discharge  of  a  liability,  once  existing,  seems  to  have 
been  first  admitted  under  the  plea  of  non-assumpsit.  1  Chit. 
PL  *471.  ♦473  ;  G(mld  PL  46,  50.  Gilb.  ^64,  rathor  quaintly 
observes:  "On  this  issue  [non-assumpsit]  everything  may  be 
given  in  evidence  which  disaffirms  the  contract,  or  goes  to 
the  gist  of  the  action,  since,  if  there  be  no  contract  to  be  per- 
formed at  the  commencement  of  the  action,  there  could  be 
no  trespass  for  the  non-performance  of  it,"  and  he  instances 
a  release,  "for  it  shows  that  there  was  no  contract  at  the  time 
when  the  action  was  commenced." 

In  Einley  v.  Perrine,  29  Vroom  472,  473,  474  (1896),  the 
declaration  contained  only  the  common  counts,  and  the  gen- 
eral issue  wai?  pleaded.  In  considering  the  evidence  offered 
Justice  Magie  said:  '*Upon  that  plea,  until  the  adoption  of 
the  new  rules  in  the  reign  of  William  IV.,  the  question  was 
always,  whether  there  was  a  subsisting  debt  or  cause  of  action 
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at  the  commencement  of  the  suit.  This  was  the  system 
adopted  in  this  country." 

On  an  indebitatus  assumpsit  the  offering  of  evidence  of 
pa\Tnent,  under  the  general  issue,  seems  to  have  been  well- 
known  as  early  as  a.  d.  1697.  See  Brown  v.  Cornish,  1  Ld. 
Jlaym,  217;  see,  also.  Van  Tlatton  v.  Morse,  2  Id,  787 
(1702). 

(&)  Under  the  plea  of  the  general  issue  in  debt,  any  mat- 
ter might  be  given  in  evidence  by  the  defendant  at  common 
law  which  showed  that  nothing  was  due  at  the  time  of  bring- 
ing the  action,  such  as  performance,  or  a  release,  or  other 
matter  in  discharge  of  the  action.  1  Chit.  PI,  (3d  Lend,  ed.) 
*476;  compare  with  1  Chit.  PL  (eth  Lond.  ed.)  *481.  "Debt 
on  simple  contract,  in  respect  of  the  evidence,  differs  in 
nothing  from  the  action  of  assumpsit."  1  Saund.  PL  <$•  Ev. 
(U  Am.  ed.)  *410. 

Having  already  said  that  this  court  will  regard  the  issue 
of  fact  tendered  by  the  defendant  and  accepted  by  the  plaintiff 
in  the  court  below  as  being,  in  short,  contract  or  no  contract, 
we  now  say  that  evidence  of  payment  before  action  brought 
was  proper  under  the  general  issue  in  either  assumpsit  or 
debt  at  common  law,  and  it  has  not  been  suggested  that  it  is 
otherwise  under  the  new  general  rules  of  the  Supreme  Court, 
already  mentioned.  It  is  obvious  that  the  rationale  of  ad- 
mitting evidence  of  payment  in  a  case  like  the  present  is  that 
it  disproves  a  subsisting  debt  or  legal  liability,  and  so  dis- 
proves the  contract  which  rests  upon  such  debt  or  liability  as 
its  moving  consideration.     6  Gould  PL  48. 

It  is  no  objection  to  this  view  that  the  payments  proved 
may  not  discharge  with  exactness  any  debits  in  the  notice 
annexed  to  the  declaration.  In  ast^umpsit,  under  the  general 
issue,  the  defendant  might  offer  proof  of  partial  as  well  as  of 
full  payment.  Dingee  v.  Letson,  3  Or.  259  (1836),  citing 
English  cases.  The  defendant  may,  it  would  s.^'em,  still  do 
so  in  an  action  upon  contract,  the  payment  being  given  in  evi- 
dence not  in  bar,  but  in  mitigation  of  damages.  1  Chit.  PL 
(6th  Lond.  ed.)  *50T;  1  Suth.  Dam.  (4th  ed.),  §  167; 
Dingee  v.  Letson,  supra  (at  p.  265).    Partial  payment  might 
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be  thus  given  in  evidence  in  the  English  practice,  even  after 
the  neg.  Gen.  Hil.  T.,  4  Win.  4.  See  Shirley  v.  Jacobs,  4 
Dowl  136  (1835). 

4.  It  is  urged,  however,  for  the  defendant  in  error  that  what- 
ever might  be  true  at  common  law,  the  evidence  of  payments 
which  the  defendant  below  sought  to  introduce  was  properly 
(excluded  by  force  of  a  statute.  This  statute  must,  therefore, 
be  considered. 

The  statute  referred  to  was  once  section  116  of  the  Practice 
act  of  1874  (2  Gen.  Stat,  p.  2552),  and  dealt  vnth  the  action 
of  assumpsit  only,  but  in  enacting  "An  act  to  regulate  the 
practice  of  courts  of  law  (Revision  of  1903),*'  the  legislature 
took  notice  of  the  new  rules  of  the  Supreme  Court  and  made 
the  section  applicable  to  any  action  upon  contract.  The  lan- 
guage of  the  revised  act,  so  far  as  it  need  now  be  set  forth,  is 
as  follows : 

^'Whcn  a  defendant  in  any  action  upon  contract  shall  plead 
the  general  issue  alone  or  in  connection  with  other  pleas,  the 
plaintiff  may  make  written  demand  for  a  specification  of  the 
defences  intended  to  be  made  under  such  plea  *  ♦  *  in 
case  of  the  failure  of  the  defendant  to  comply  with  such 
demand,  such  plea  of  the  general  issue  shall  be  taken  to 
import  only  a  denial  of  the  making  of  the  contract  sued  on." 
See  Pamph.  L.  1903,  p.  567,  §  104;  ifott  Pr.  Act  52.  This 
statute  was  construed  with  reference  to  the  quantum  of  proof 
of  the  plaintiff  in  Turner  v.  Wells,  35  Vroom  269,  274 
(1809),  but  its  operation  upon  the  evidence  of  the  defendant 
is  res  integra. 

Bearing  in  mind  the  conclusions  already  reached,  to  wit, 
that  the  defendant's  plea  is  to  be  regarded  as  putting  in  issue 
the  essential  allegation  of  the  indebtedness  which  was  the 
consideration  of  an  undertaking  to  pay  moneys,  and  so  put- 
ting in  issue  the  alleged  contract  itself,  and  that,  in  support 
of  such  plea,  the  defendant  might  give  evidence  of  payment 
of  the  indebtedness  before  action  brought,  in  disproof  of  a 
subsisting  debt,  and  so  of  the  contract  implied  in  fact  from 
the  existence  of  the  debt,  we  see  nothing  in  the  statute  cited 
which  imposes  any  further  restriction  upon  the  rights  of  the 
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defendant  in  the  present  action.  The  question  is  still  in  sub- 
stance as  stated  in  Emley  v.  Perrine,  supra.  In  an  action 
upon  an  implied  contract  the  defendant  may,  under  a  plea  of 
the  general  issue,  deny,  by  his  proofs,  the  existence,  at  the 
time  of  the  commencement  of  the  action,  of  the  alleged  in- 
debtednesses which  were  the  consideration  of  the  alleged  con- 
tracts, or  of  any  of  such  indebtednesses.  In  so  doing  he  not 
only  denies  the  debt  or  duty,  but,  in  the  language  of  the 
statute,  he  denies  the  contract  sued  upon. 

The  defendant  below,  having  offered  evidence  tending  to 
show  payments  which,  pro  tanto,  would  have  discharged  his 
indebtedness,  and  such  evidence  having  been  excluded,  there 
was  injurious  error. 

5.  It  is  argued  on  behalf  of  the  plaintiff  in  error  that  the 
excluded  evidence  of  payment,  so  far  as  it  might  have  been 
drawn  from  the  lips  of  the  plaintiff  below,  was  legitimate 
under  the  ordinary  rules  of  evidence,  and,  so  far  as  it  might 
have  been  given  directly  by  the  defendant  below,  was  like- 
wise legitimate. 

(a)  It  will  be  observed,  from  the  brief  extract  from  the 
testimony  set  forth  in  the  foregoing  statement,  that  the 
plaintiff,  in  effect,  said:  "Everything  that  the  defendant 
owed  to  me  is  shown  by  my  books.  Every  credit  to  which  he 
was  entitled  I  have  therein  given  to  him.  He  still  owes  me 
the  balance,  $1,564.55."  It  is  plain,  then,  that  inquiry  as  to 
other  payments,  which  the  plaintiff  ought  to  have  allowed 
the  defendant,  by  way  of  credits,  would  tend  to  diminish  the 
trustworthiness  or  impeach  the  credit  of  the  plaintiff  as  a 
witness.  *  Such  inquiry  was  therefore  proper  under  the  ordi- 
nary rules  relating  to  cross-examination.  The  rules  in  this 
aspect  have  been  so  lately  expounded  by  us  in  Crosby  v.  Wells, 
44  Vroom  790,  803,  804  (1906),  that  a  bare  reference  to  that 
decision  will  suffice. 

(b)  The  evidence  offered  on  the  examination  of  the  defend- 
ant, which  was  directed  to  establishing  payments  by  him  to 
the  plaintiff,  other  than  and  besides  those  admitted  by  the 
plaintiff,  was  proper  from  two  points  of  view.  It  was  rele- 
vant because  it  had  probative  value  in  support  of  a  material 
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proposition  of  the  defendant.  It  was  relevant  because  its 
tendency  was  to  impeach  the  testimony  of  the  plaintiff  by 
contradiction  from  another  competent  witness.  See,  on  both 
points,  Crosby  v.  Wells,  44  Vroom  790,  805  (1906). 

Nothing  having  been  allied  which  should  lead  to  a  dif- 
ferent conclusion,  we  think  that,  by  the  accepted  rules  of  evi- 
dence, the  proof  of  additional  payments  offered  by  the  defend- 
ant should  have  been  received.  In  the  exclusion  thereof  there 
was  error. 

For  the  errors  discussed  the  judgment  of  the  Union  Cir- 
cuit Court  should  be  reversed,  and  the  record  remitted  for  a 
new  trial. 

For  affirmance — None. 

For  reversal — Pitney,  Chancellor,  The  Chief  Justice, 
SwAYZE,  Reed,  Trenchard,  Bogert,  Vredenburgh,  Vroom, 
Green,  Gray,  Dill,  J.J.    11. 


DENNIS  KANE.  PLAINTIFF,  DEFENDANT  IN  ERROR,  v. 
BABCOCK  &  WILCOX  COMPANY,  DEFENDANT,  PLAINT- 
IFF IN  ERROR. 

Argued  July  3.  1907— Decided  November  18,  1907. 

1.  The  duty  of  the  employer  to  exercise  reasonable  care  and  skill 
in  furnishing  suitable  and  safe  machinery  and  in  keeping  such 
machinery  and  appliances  in  repair  is  not  ended  by  the  selection 
of  a  competent  person  to  do  the  work. 

2.  The  delegation  of  such  duty  to  a  co-employe  will  not,  under  the 
doctrine  of  co-service,  defeat  an  action  for  negligence  by  an 
employe  where  the  delinquent  was  discharging  one  of  the  per- 
sonal duties  of  the  employer. 

3.  Where  the  employer  is  a  corporation,  the  performance  of  such 
delegated  duty  by  the  sub-agent  or  employe  is  the  act  of  the  cor- 
poration, and  it  is  responsible  for  its  faithful  and  prudent  per- 
formance to  the  same  extent  as  if  the  service  was  performed  by 
the  highest  officer  of  the  corporation. 
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In  tort.    On  error  to  the  Hudson  Circuit  Court. 
For  the  plaintiff,  defendant  in  error,  John  W.  Queen. 
For  the  defendant,  plaintiff  in  error,  Thomas  F.  Noonan, 

The  opinion  of  the  court  was  delivered  by 

Dill,  J.  In  an  action  by  an  employe  to  recover  damages 
from  the  employer,  arising  out  of  an  injury  to  the  hand  and 
the  loss  of  the  third  finger,  it  appears  that  he  was  employed 
to  operate  a  machine  for  expanding  tubular  boilers,  and  while 
thus  engaged  his  hand  was  caught  in  a  chain  belt,  by  which 
power  was  transmitted  to  the  machine,  and  he  lost  one  finger 
from  his  left  hand. 

The  judgment  was  upon  the  theory  that  the  defendant  cor- 
poration failed  to  exercise  reasonable  care  and  skill  in  fur- 
nishing him  with  a  safe  machine,  and  in  keeping  the  machine 
and  appliances  in  repair. 

The  power  was  transmitted  to  the  expanding  machine  upon 
which  the  plaintiff  worked  from  an  axle  about  ten  feet  above 
the  floor,  through  a  chain  belt  which  connected  with  the  axle 
above  by  a  loose  sprocket  wheel,  and  with  the  machine  by  a 
similar  sprocket  wheel.  The  connection  was  made  by  a  lever 
which  ran  from  the  ceiling  around  the  sliding  clutch,  to 
which  it  was  fastened  by  two  bolts  along  the  wall  back  of  the 
machine.  On  the  sprocket  wheel  and  the  sliding  clutch  were 
jaws  which  came  together  and  united.  To  turn  on  the  power 
the  lever  was  pushed  to  the  right  and  fastened  with  a  hook  in 
the  lever  to  a  staple  in  the  wall.  To  turn  off  the  power  the 
lever  was  moved  to  the  left  and  similarly  fastened  to  another 
staple  by  a  hook  at  the  bottom  of  the  lever.  There  was  a  key, 
four  or  five  inches  long,  located  on  the  inside  of  the  sliding 
clutch. 

On  the  Saturday  prior  to  the  accident,  in  the  morning,  the 
bolts  which  fastened  the  lever  to  the  sliding  clutch,  and  also 
the  key,  fell  out.  The  plaintiff  at  once  reported  to  Kearney, 
the  foreman  in  charge,  that  the  machine  was  out  of  order, 
and  he  examined  the  machine  and  said  he  would  have  it  fixed 
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that  afternoon  after  the  shop  shut  down.  On  Monday  morn- 
ing the  plaintiff  found  the  machine  had  not  meanwhile  been 
fixed,  and  again  he  reported  to  the  foreman,  who  thereupon 
instructed  the  plaintiff  to  go  to  Hennessy,  the  millwright, 
and  have  him  make  the  repairs.  The  millwright  was  absent, 
and  then,  under  like  instructions,  the  plaintiff  called  upon 
Smith,  the  boss  carpenter,  who  came,  with  two  men,  to  fix 
the  machine.  The  boss  carpenter  examined  the  machine  and 
said  that  he  could  not  fix  it.  The  plaintiff  reported  to  the 
foreman,  who  told  him  to  get  Johnson,  the  head  machinist 
The  plaintiff  brought  the  machinist,  who,  in  the  presence  of 
both  the  foreman  and  the  boss  carpenter,  worked  on  the  ma- 
chine, and  when  he  finished,  the  foreman  told  the  plaintiff 
that  the  machine  was  all  right,  to  go  ahead  with  his  work. 
Meanwhile,  and  in  their  presence,  the  machinist  instructed 
the  plaintiff  how  to  shut  the  power  off  from  the  axle  of  that 
particular  machine  without  disturbing  the  others,  and  also 
instructed  him  that  if  the  chain  belt  came  off  he  was  to  put  it 
on  in  a  particular  manner. 

It  was  about  half-past  eight  when  the  plaintiff  went  to 
work  again.  About  ton  o'clock  the  chain  belt  came  off  the 
lowor  sprocket  wheel.  The  plaintiff  followed  the  instructions 
given.  He  turned  off  the  power  by  moving  the  lever  to  the 
left,  and  then  fastened  the  hook  to  the  staple  in  the  wall. 
While  putting  on  the  belt  in  the  manner  in  which  he  had 
been  instructed  the  accident  happened.  The  plaintiff's  left 
hand  was  caught  between  the  chain  belt  and  the  lower 
sprocket  wheel,  and  the  third  finger  was  torn  off. 

As  counsel  for  the  plaintiff  in  error  says,  *^the  pivot  of  the 
ease"  is  as  to  what  caused  the  accident. 

The  plaintiff's  testimony  as  to.  the  cause  of  the  accident 
was  that  one  of  the  bolts  which  were  fastened  to  the  clutch 
and  the  lever  fell  out.  and  that  the  vibration  of  the  shafting 
resulting  from  the  falling  out  of  the  bolt  jarred  the  hook  out 
of  the  staple,  and  therefore  the  lever,  having  a  tendency  of 
its  own  weight  to  come  to  a  straight  up-and-down  position, 
brought  the  jaws  of  the  revolving  sprocket  wheel  and  the 
sliding  clutch  together,  turning  on  the  power  suddenly  and 
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causing  the  chain  to  revolve  around  the  lower  sprocket  wheel. 
There  was  a  conflict  of  testimony  on  this  point. 

At  the  close  of  the  plaintiff's  case  the  defendant  moved  for 
a  nonsuit  on  the  ground  that  the  testimony  did  not  indicate 
any  negligence  in  the  defendant  and  did  establish  contribu- 
tory negligence  in  the  plaintiff.  The  motion  was  denied,  and 
that  question  is  here  for  review. 

If  the  plaintiff's  proof  that  the  accident  was  caused  by  the 
falling  out  of  the  bolts,  which  were  worn  and  not  in  good 
order,  was  sustained  only  by  his  own  testimony,  we  should 
have  some  hesitancy  in  arriving  at  the  conclusion  that  there 
wafi  evidence  to  go  to  the  jury,  but  we  have  the  testimony  of 
O'Leary,  a  fellow-workman,  who  says  that  he  passed  the 
machine  directly  after  the  accident  and  saw  one  of  the  bolts 
used  in  connecting  the  lever  and  the  clutch  lying  on  the  floor, 
and  without  a  nut,  and  that  the  thread  was  badly  worn. 

In  support  of  the  theory  that  the  bolt  which  dropped  out 
on  that  Monday  was  one  of  the  defective  bolts  which  had 
dropped  out  on  Saturday,  and  had  negligently  been  put  back 
by  the  machinist,  we  have  the  testimony  of  the  machinist  that 
it  was  a  hasty  job ;  that  he  did  not  pay  any  attention  to  the 
bolts,  and  did  not  examine  them,  but  confined  his  attention  to 
the  key. 

In  view  of  this  testimony,  the  trial  judge  properly  held 
that  facts  were  established  by  the  evidence  from  which  negli- 
gence might  be  reasonably  inferred,  and  under  a  charge,  in 
which  we  find  no  error,  left  it  to  the  jury  to  determine 
whether,  from  these  facts  thus  submitted  to  them,  negligence 
ought  to  be  inferred.  The  jury  determined  that  the  accident 
happened  because  of  a  defect  in  the  machine  which  reasonable 
prudence  would  have  remedied. 

The  plaintiff  in  error  argues  that,  despite  the  finding  of 
the  jury,  there  arises  a  question  of  law  as  to  whether  the  de- 
fence of  common  employment  was  established ;  that  the  fore- 
man of  the  shop,  the  millwright,  the  boss  carpenter  and  the 
machinist  were,  in  fact,  fellow-servants  of  the  plaintiff  be- 
cause they  did  the  same  kind  of  work. 

The  test^  however,  is  not  what  kind  of  work  they  did  in 
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matters  other  than  this  repair,  nor  how  they  were  designated, 
but  whether,  in  putting  the  machine  in  order,  they  were  doing 
an  act  in  the  discharge  of  the  employer's  and  not  the  em- 
ploye's duty.  Steamship  Company  v.  Ingebregsten,  28  Vroovi 
400.  In  such  a  case  the  law  makes  this  corporation  defendant 
liable,  and  that  without  regard  to  the  rank  or  title  of  the 
agent  entrusted  with  the  performance  of  the  duty,  for  negli- 
gence in  respect  to  such  acts  and  duties  as  the  defendant  is 
required  as  an  employer  to  perform.  The  performance  of 
such  delegated  power  by  the  sub-agent  or  the  employe  is  the 
act  of  the  corporation,  and  it  is  responsible  for  its  faithful 
and  prudent  performance  to  the  same  extent  as  if  the  service 
was  performed  by  the  highest  officer  of  the  company. 

We  therefore  hold  that,  under  the  facts  in  this  case,  the 
notice  of  the  defect  in  the  machine  given  to  the  foreman  was 
notice  to  the  corporation,  and  the  acts  and  instructions  of  the 
foreman  were  the  authorized  acts  and  instructions  of  the  com- 
pany. The  acts,  of  the  millwright,  the  boss  carpenter  and  the 
machinist,  under  the  direction  of  the  foreman,  in  repairing 
the  machine  after  notice  to  the  foreman  of  the  defect,  were 
acts  in  the  discharge  of  the  employer's,  and  not  the  employe's, 
duty.    Curley  v.  Hoif,  33  Yroom  758  (at  p.  763). 

The  plaintiff  in  error  urges  that  the  employer's  duty  to- 
wards his  employes  of  exercising  reasonable  care  for  the 
safety  of  appliances  which  he  furnished,  and  to  the  keeping 
of  such  appliances  in  repair,  was  fully  discharged  because  a 
mechanic  whose  competency  was  not  questioned  was  employed 
to  do  the  work,  but  the  answer  is  that  the  obligation  was  a 
"direct  personal  and  absolute  obligation,  from  which  nothing 
but  performance  could  relieve"  the  employer. 

Since  the  decision  of  this  court  in  Steamship  Company  v. 
Ingehregsten,  supra,  it  has  been  the  settled  law  of  this  state 
that  non-fulfillment  of  a  positive  duty  cannot  be  excused  by 
the  delegation  of  its  performance  to  another,  but  in  such  case 
the  principal  is  held  responsible  for  the  negligence  of  the 
agent.  It  is  immaterial  whether  the  machinist  was  a  co-em- 
ploye of  the  plaintiff,  in  view  of  the  fact  that  it  was  delegated 
to  him  to  perform  the  duty  of  the  employer,  and  therefore 
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the  rule  applies  that  co-service  will  not  defeat  the  action 
where  the  delinquent  was  discharging  one  of  the  personal 
duties  of  the  employer.  Burns  v.  Delaware  and  Atlantic  Tele- 
graph Co.,  41  Vroom  745  (at  p,  754). 

The  other  assignments  of  error  disclose  no  ground  for 
reversal. 

The  judgment  should  be  affirmed. 

For  afftrmanoe — Magie,  Chancelloh,  The  Chief  Jus- 
tice, Garkison,  Hendeiokson,  Pitney,  Swayze,  Reed, 
Trexchard,  Bogeet,  Veedenburgh,  Vroom,  Green,  Gray, 
Dill,  J.J.    14. 

For  reversal — Xone. 


BENJAMIN  HUMMER,  DEFENDANT  IN  ERROR,  v.  LEHIGH 
valley  railroad  company,  plaintiff  in  ERROR. 

Submitted  July  8,  1907— Decided  November  18,  1907. 

1.  The  plaintiff,  a  milkman,  about  three  o'clock  in  the  morning,  at 
an  unfrequented  grade  crossing  of  the  Lehigh  Valley  railroad, 
drove  off  the  railroad  crossing  and  the  wheel  of  the  wagon  was 
caught  in  the  tracks.  It  was  very  dark  and  thick.  He  pro- 
ceeded to  unload  his  wagon  between  the  rails.  While  thus  en- 
gaged he  saw  the  headlight  of  an  approaching  train  about  six 
hundred  feet  away,  and  ran  up  the  track  waving  a  white  lantern. 
The  train  passed  him  about  one  hundred  and  fifty  feet  from  the 
crossing.  The  engine  ran  five  or  six  feet  on  to  the  crossing  and 
struck  the  rear  wheel  of  the  wagon.  Both  the  fireman  and  the 
engineer  testified  that  when  the  plaintiff  first  waved  his  lantern 
the  engineer  immediately  shut  off  the  steam  and  put  on  the  brakes. 
The  plaintiff  testified  that  the  train  did  not  slow  down  until  it 
passed  him  about  one  hundred  and  fifty  feet  from  the  place  of  the 
accident.  On  cross-examination  he  based  this  assertion  upon  the 
fact  that  he  heard  the  air-brakes  applied  as  the  train  passed  him. 
The  trial  judge  ruled  that  this  testimony  left  it  open  to  dispute 
whether  the  train  was  stopped  with  reasonable  promptness  after 
the  plaintiff's  warning.     Held,  that  the  plaintiff's  testimony  that 
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the  train  did  not  slow  down  was  a  mere  conjecture ;  that  it  proved 
nothing  and  made  no  case  to  go  to  the  jury ;  that  it  did  not  con- 
trovert the  testimony  of  the  fireman  and  the  engineer  that  the 
steam  was  shut  off  and  the  brakes  applied  as  soon  as  the  signal 
was  seen,  about  five  hundred  feet  from  the  crossing ;  that,  there- 
fore, the  trial  judge  erred  in  not  directing  a  verdict  for  the  de- 
fendant. 

Rule  that  "in  an  action  for  negligence  the  trial  judge  is  not  justi- 
fied in  leaving  the  case  to  the  jury  where  the  plaintiff's  evidence 
is  equally  consistent  with  the  absence,  as  with  the  existence,  of 
negligence  in  the  defendant,"  applied  and  discussed.  Reversing 
45  Vroom  196.  The  question  of  the  plaintiff's  contributory  negli- 
gence not  considered. 


In  tort.  On  error  to  the  Supreme  Court,  whose  opinion  is 
reported  in  45  Vroom  196. 

For  the  plaintiff,  defendant  in  error,  Elmer  W.  Demaresi. 

For  the  defendant,  plaintiff  in  error,  Collins  <fe  Corbin. 

The  opinion  of  the  court  was  delivered  by 

Dill,  J.  The  writ  of  error  in  this  case  brings  up  for 
review  a  judgment  of  the  Supreme  Court,  aflBrming  a  judg- 
ment against  the  railroad  company  for  damage  to  a  wagon 
by  a  freight  train  on  a  grade  crossing  at  Linden  avenue,  in 
Jersey  City. 

The  question  here  is  whether  the  trial  judge  erred  in  sub- 
mitting the  case  to  the  jury  on  two  questions — first,  was  the 
company  negligent  because  the  engineer  did  not  stop  the  train 
as  soon  as  he  reasonably  might  have  stopped  it  after  being 
warned?  and  second,  was  there  contributory  negligence  on 
the  part  of  the  plaintiff? 

We  think  that  the  company  was  not  n^ligent,  and  hence 
do  not  consider  the  question  of  the  plaintiff^s  contributory 
negligence. 

At  three  o'clock  in  the  morning  of  November  7th,  1905, 
the  plaintiff,  a  milkman,  on  his  regular  route  was  coming 
from  the  northwest  on  Linden  avenue,  approaching,  at  an 
acute  angle,  the  double-track  grade  crossing  of  the  Lehigh 
Valley  railroad.    The  night  was  very  dark  and  thick,  and  it 
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was  impossible  to  see  for  any  distance.  There  were  no  lights 
at  or  about  the  crossing. 

Linden  avenue  is  an  unfrequented  dirt  lane  in  the  outskirts 
of  Jersey  City,  a  single  driveway  twelve  or  fourteen  feet  wide, 
while  the  planked  railroad  crossing  is  thirty-four  feet  wide. 
The  crossing  is  at  a  sharply  acute  angle. 

Before  the  plaintiff  reached  the  crossing  he  got  off  the 
road,  and,  to  use  his  language :  "I  think  I  rather  got  to  the 
railroad  really  before  I  thought  I  was  there,  because  it  all 
looked  alike;  it  was  so  dark."  He  drove  on  the  crossing 
with  the  wheels  on  the  left-hand  or  easterly  side  off  the  plank- 
ing. He  endeavored  to  continue  his  way  across  the  rails,  in 
the  direction  in  which  he  was  headed,  on  to  the  planking,  but 
his  horse  failed  to  pull  the  loaded  milk  wagon  over  the  rails. 
He  backed  and  attempted  to  turn  between  the  tracks  back  in 
the  direction  from  which  he  had  come.  In  so  doing  the  rear 
wheel  on  the  left-hand  side  of  the  wagon  became  wedged  in 
between  the  planking  and  the  outer  rail  of  the  westbound 
track. 

The  plaintiff  at  this  juncture  remembered  that  the  regular 
milk  train  from  the  east,  going  west,  was  due,  and,  as  he  says, 
not  knowing  whether  the  train  had  gone  or  not,  he  started  to 
unload  the  milk  from  the  wagon  to  lighten  the  load  and 
release  the  wheel.  He  spent  some  two  minutes  unloading, 
and  while  thus  engaged  looked  up  and  saw  the  headlight  on 
the  engine  of  the  approaching  train  coming  around  the  Chapel 
avenue  curve,  opposite  the  icehouses,  about  six  hundred  feet 
from  the  Linden  avenue  crossing.  He  says  that  he  did  not 
then  have  time  to  get  the  wagon  out  of  the  way,  but  only  to 
get  out  of  the  way  himself.  He  picked  up  his  lantern  and 
ran  up  the  track  to  signal  the  oncoming  train,  which  passed 
him  approximately  one  hundred  and  fifty  feet  from  the  cross- 
ing. 

The  train  was  brought  almost  to  a  standstill  before  it 
reached  the  crossing,  and  the  pilot  of  the  engine  was  on  the 
crossing  but  a  few  feet  when  the  train  stopped.  Nevertheless, 
it  struck  the  left-hand  rear  wheel  of  the  wagon. 

Vol.  xlvi.  45 
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The  plaintiff  Bays  that,  from  the  time  he  saw  the  headlight 
of  the  engine  until  the  collieion  occurred,  less  than  a  minute 
intervened. 

This  was  the  plaintiff's  case. 

There  was  no  evidence  of  any  specific  omission  on  the  part 
of  the  train  employes  to  do  anything  which  could  reasonably 
have  been  done  to  have  brought  the  train  sooner  to  a  stand- 
still. No  evidence  was  offered  that  the  train,  under  the  exist- 
ing conditions,  could  have  been  sooner  stopped. 

The  defendant  moved  for  a  nonsuit  on  the  ground  that  the 
plaintiff  had  simply  proved  that  an  accident  occurred,  but 
that  he  failed  to  prove  that  it  was  through  any  fault  of  the 
defendant.  This  motion  was  denied,  and,  we  think,  erro- 
neimsly. 

"Where  the  evidence  is  equally  consistent  with  either  view, 
with  the  existence  or  non-existence  of  negligence,  it  is  not 
competent  to  the  judge  to  leave  the  matter  to  the  jury.  The 
party  who  affirms  negligence  had  altogether  failed  to  estab- 
lish it.  That  is  a  rule  which  ought  never  to  be  lost  sight  of." 
Cotton  v.  Wood,  8  C.  B.  (N,  S.)  568  (at  /?.  572). 

The  plaintiff's  case  derived  no  additional  strength  either 
from  the  defence  or  the  evidence  in  rebuttal. 

For  the  defence,  by  exhibits — scale  map  and  photograph — 
and  l)y  testimony,  it  appeared  that  this  train  from  Jersey 
(Mty,  ^oing  west,  pa<«sed  under  Chapel  avenue  overhead  bridge, 
one  thousand  fi\e  hundred  feet  from  Linden  avenue.  For 
seven  hundred  and  fifty  feet  thereafter  the  track  ran  in  a 
straight  line.  Then  came  the  Chapel  avenue  curve,  about  two 
hundred  and  fifty  feet  long.  The  icehouses,  opposite  which 
the  plaintiff  first  saw  the  engine  headlight,  are  on  this  Chapel 
avenue  curve,  somewhat  less  than  six  hundred  feet  from  the 
Linden  avenue  crossing. 

The  westerly  end  of  this  Chapel  avenue  curve  is  about  five 
hundred  feet  from  the  Linden  avenue  crossing,  and  from  this 
point  the  track  is  straight  for  two  hundred  and  fifty  feet  to 
the  Linden  avenue  curve,  about  one  hundred  feet  long,  the 
westerly  end  of  which  is  one  hundred  and  fifty  feet,  in  an 
oblique  line,  from  the  crossing  where  the  accident  occurred. 
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On  the  curve  nearest  Chapel  avenue  the  fireman,  from  his 
side  of  the  cab,  could  see  the  Linden  avenue  crossing,  but  the 
engineer  could  not,  while  on  the  curve  nearest  Linden  avenue 
the  engineer,  but  not  the  fireman,  could  see  the  crossing. 

The  defendant  proved  that  the  planking  at  the  crossing 
was  in  good  order  and  was  thirty-four  feet  wide. 

The  train  was  long  and  heavy,  made  up  of  sixteen  cars, 
mail,  express  and  milk  cars,  going  west  on  the  main  west- 
bound track.  It  was  equipped  with  air-brakes.  It  was  run- 
ning on  schedule  time  and  at  its  regular  speed,  twenty-five 
miles  an  hour.  The  night  was  very  dark,  and,  as  the  wit- 
nesses said,  thick  and  misty,  and  the  ground  wet,  although  it 
was  not  raining.  At  the  Linden  avenue  crossing  there  was^ 
as  a  rule,  little  or  no  traffic. 

Wlien  the  train  was  well  along  on  the  Chapel  avenue  curve, 
having  just  passed  the  icehouses,  between  five  hundred  and 
six  hundred  feet  from  the  Linden  avenue  crossing,  the  fire- 
man saw  a  white  light  down  the  track.  That  the  fireman  saw 
this  light  just  after  the  engine  passed  the  icehouses,  where  the 
plaintiff  first  saw  the  headlight,  demonstrates  that  the  fire- 
man was  on  the  alert  and  caught  the  signal  as  soon  as  given. 

The  fireman  at  once  called  to  the  engineer  to  "see  what  that 
man  on  the  track  with  the  lantern  wanted."  The  engineer, 
although  he  could  not  see  the  lantern  at  this  point  on  the 
curve,  immediately,  as  both  the  fireman  and  the  engineer, 
testified,  shut  off  the  steam  and  put  on  the  air-brake.  On 
the  straight  stretch,  some  one  hundred  feet  further,  the  engi- 
neer saw  a  white  lantern  waved  on  the  track.  As  he  came 
around  the  short  Linden  avenue  curve,  about  one  hundred  and 
fifty  feet  from  the  place  of  the  accident,  he  passed  the  plaintiff, 
by  the  side  of  the  track,  waving  the  lantern.  He  then  had 
the  steam  off  and  the  air-brake  on. 

As  the  plaintiff  had  testifiled  that  the  night  was  so  dark 
that  everything  "looked  alike,"  and  that  he  could  not  see  the 
road  nor  the  planked  crossing  even  when  he  got  to  the  rail- 
road, so  the  engineer  testified,  that  owing  to  the  darkness,  it 
was  not  until  the  engine  was  right  on  to  the  crossing  that  he, 
for  the  first  time,  saw  the  milk  wagon,  without  a  light,  its 
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back  towards  the  oncoming  train,  the  rear  wheel  only  inside 
the  outer  rail. 

The  train  was  stopped  with  the  pilot  of  the  engine  only 
five  or  six  feet  over  the  crossing,  and  it  was  barely  moving 
when  the  pilot  touched  the  wheel  of  the  wagon,  caught  and 
held  between  the  rail  and  the  planking.  The  wheel  was  not, 
therefore,  pushed  out  of  the  way  by  the  pilot,  but  was  broken. 

This  was  the  defendant's  case. 

The  Supreme  Court  below  thought  that  the  cross-examina- 
tion of  the  engineer  gave  rise  to  a  conflict  of  fact  and  left 
open  to  dispute  whether  the  engineer  stopped  the  train  with 
reasonable  promptness  after  receiving  warning  of  the  peril  of 
the  plaintiff.    We  cannot  so  view  it. 

The  engineer  was  subjected  to  a  subtle  cross-examination. 
Many  questions  were  misleading  because,  unintentionally, 
no  doubt,  they  contained  a  misstatement  of  fact. 

The  engineer,  on  cross-examination,  said  that  when,  on  the 
Chapel  avenue  curve,  the  fireman  called  his  attention  to  the 
white  light,  the  train  was  going  about  twenty-five  miles  an 
hour.  This  was  between  five  himdred  and  six  hundred  feet 
from  the  Linden  avenue  crossing.  He  said  that  subsequently, 
on  the  Linden  avenue  curve,  about  one  hundred  and  fifty  feet 
from  the  crossing,  he  passed  the  plaintiff,  waving  his  lantern. 
Then  followed  testimony  which  was  subject  to  comment  by 
the  Supreme  Court  below: 

''Q.  And  you  say  that  you  were  going  at  about  twenty-five 
miles  an  hour  at  that  time?" 

He  had  not  said  he  was  going  twenty-five  miles  an  hour  on 
the  Linden  avenue  curve,  but  on  the  Chapel  avenue  curve, 
when  and  where  the  fiireman  called  his  attention  to  the  light, 
and  hetce  he  answered: 

"A.  Yes,  sir;  when  the  fireman  called  my  attention  to 
him." 

He  thus  refuted  what  otherwise  might  be  the  inference 
from  an  unqualified  affirmative  answer,  that  on  the  Linden 
avenue  curve  the  train  was  still  going  at  the  rate  of  twenty- 
five  miles  an  hour. 
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"Q.  And  that  was  four  or  five  cars  away  from  the  cross- 
ing?'' a  question,  if  not  with  a  double  meaning,  certainly 
capable  of  two  interpretations.  The  engineer,  however,  pre- 
vented any  misapprehension,  and  answered : 

"A.  Four  or  five  cars  from  the  crossing  to  the  curve," 
plainly  meaning  that  it  was  four  or  five  cars'  length  from  the 
Linden  avenue  crossing  to  the  Linden  avenue  curve. 

Counsel,  however,  still  stating  facts  applicable  to  the  Chapel 
avenue  curve  in  a  question  relating  to  the  Linden  avenue  curve, 
a  subtle  method  of  misstatement  of  fact,  asked : 

"Q,  You  say  that  you  shut  off  the  steam  and  put  on  the 
air-brake  right  away?" 

Because  he  had  testified  that  it  was  on  the  Chapel  avenue 
curve,  not  on  the  Linden  avenue  curve,  that  the  steam  was 
shut  ofE  and  the  air  applied,  the  engineer  properly  answered : 

"A.  I  didn't  say  that. 

"Q.  Did  you  apply  the  air-brake? 

"A.  I  said  I  shut  off  the  steam  and  applied  the  brake," 
meaning  that  he  had  already  done  so,  precisely  as  he  had 
testified : 

''Q.  What  did  you  do  when  you  saw  the  man  waving  the 
lantern  ? 

''A,  I  had  the  brake  on." 

The  engineer  maintained,  and  without  contradiction,  the 
integrity  of  his  testimony  on  the  direct,  and  his  cross-exami- 
nation in  nowise  gave  rise  to  any  conflict  of  fact  which  would 
warrant  the  submission  of  the  case,  on  such  theory,  to  the 
jury. 

The  plaintiff,  in  rebuttal,  to  supply  evidence  that  the  engi- 
neer did  not  stop  the  train  as  soon  as  he  reasonably  might 
have  done  after  being  warned,  testified  that  when  he  saw  the 
headlight  he  was  excited  and  started  to  nm  up  the  track, 
waving  his  lantern.    He  said : 

"A.  I  saw  it  coming  around  tlie  bend,  and  then  I  saw  they 
was  not  going  to  slow,  and  I  stepped  out  of  the  track,  and 
they  didn't  slacken  until  they  passed  me." 

This  testimony  that  the  train  was  not  going  to  slow  and 
did  not  decrease  its  speed  until  it  passed  the  plaintiff  was 
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mere  conjecture,  and  based  upon  the  single  fact  that  he  heard 
the  air-brakes  applied  as  or  after  the  train  passed  him,  about 
one  hundred  and  fifty  feet  from  the  crossing,  as  appears  by 
his  further  testimony : 

"Q,  You  couldn't  tell  whether  the  engine  was  slowing, 
could  you? 

"A.  They  didn't  put  on  any  air  until  they  passed  me. 

"Q.  Can  you  hear  the  air  applied  when  the  train  is  moving? 

"A,  I  certainly  did  hear  it  when  they  did  put  it  on." 

Pointedly  the  next  question  called  for  knowledge,  and  not 
for  an  inference : 

"Q.  Did  you  hear  the  air-brakes  applied  ? 

''A.  T  heard  them  applied  after  they  passed  me." 

The  last  answer  is  the  only  fact,  as  distinguished  from  mere 
conjecture,  to  which  the  plaintiff  testified. 

As  the  Supreme  Court  of  Massachusetts  said,  under  similar 
circumstances,  no  legitimate  inference  can  be  drawn  from 
the  testimony  one  way  or  the  other,  and  the  attempt  to  draw 
an  inference?  could  only  end  in  a  mere  conjecture.  Tully  v. 
Fitchhnrg  Railroad  Co.,  134  Mass,  499  (at  p.  502). 

The  conjecture  of  the  plaintiff  that  because  he  heard  the 
air  put  on  as  the  train  passed  him  therefore  it  had  not  been 
put  on  before  is  a  mere  "redvciio/*  and  in  the  present  case 
"ad  ahsurdtim,"  and  especially  since  the  facts  established  by 
the  plaintiff's  own  testimony  negatived  the  possibility  of  his 
seeing  or  hearing  what  the  engineer  did  or  did  not  do  on  the 
Chapel  avenue  curve,  five  hundred  feet  away,  on  that  dark 
night.  As  contradistinguished  from  this  conjecture,  we  have 
the  fact  that  the  engineer  took  such  action  that  this  heavily- 
loaded  train  of  sixteen  cars,  on  a  dark  and  misty  night,  was 
brought  to  a  standstill  within  approximately  six  hundred 
feet.  The  fact  that  the  plaintiff  heard  the  application  of  the 
air-brakes  as  the  train  passed  him,  one  hundred  and  fifty  feet 
from  the  crossing,  is  but  evidence  of  a  continuous  or  repeated 
application  of  the  air  to  the  brake. 

The  plaintiff's  testimony  is  not  even  up  to  the  standard  of 
the  evidence  in  Eissing  v.  Erie  Railroad  Co.]  44  Vroom  343, 
where  the  present  Chief  Justice,  in  reversing  a  judgment 
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where  the  case  went  to  the  jun'  upon  similar  testimony, 
clearly  pointed  out  the  difference  between  a  mare  conjecture 
and  a  statement  of  fact. 

The  evidence  is  purely  of  a  negative  character,  and  its 
negative  character  is  intensified  by  the  fact,  made  quite  ob- 
vious by  the  testimony,  that  the  plaintiff  was  not  so  situated 
that  he  could  have  known  what  was  done  by  the  engineer 
before  the  train  passed  him.  His  testimony  proved  nothing, 
and  made  no  case  to  go  to  the  jury.  Ellis  v.  Great.  Western 
Railway,  L.  R.,  9  C,  P.  551. 

The  defendant  in  error  insists  that  the  engineer  was  negli- 
gent in  not  sooner  comprehending  the  fact  that  the  wagon 
was  caught  and  held  by  the  outer  rail  at  the  crossing.  Coun- 
sel in  his  brief  says:  "The  testimony  of  the  defendant  en- 
gineer and  the  fireman  shows  that  the  light  from  the  plaint- 
iff's lantern  was  seen,  and  that  the  train  did  not  stop  until 
part  of  it  had  passed  over  the  crossing  and  struck  the  plaint- 
iff's wagon."  Granted,  this  merely  proves  the  happening  of 
an  accident,  but  is  not  proof  of  defendant's  negligence. 

The  plaintiff  says  he  was  not  negligent  in  getting  off  the 
road  and  driving  outside  the  railroad  crossing  and  getting 
caught  between  the  tracks,  because  the  night  was  so  unusually 
black  and  dark  that  he,  driving  a  wagon,  could  not  see  the 
crossing  thirty-four  feet  wide,  and  yet  he  insists  that,  at  the 
same  time  and  place,  and  in  the  same  darkness,  the  engineer 
was  negligent  because  he  did  not  see  the  rear  end  of  this  un- 
lighted  wagon  caught  upon  the  track  and  extending  but  a  few 
inches  over  the  outer  rail,  and  in  time  to  avoid  a  collision. 

The  plaintiff  relies  on  the  single  fact  that  the  train  did  not 
fctop  until  the  cowcatcher  of  the  engine  ran  onto  the  crossing 
some  five  or  six  feet  and  struck  the  rear  wheel  of  the  wagon. 
This  of  itself  is  no  evidence  of  negligence.  On  the  contrary, 
following  the  reasoning  of  Mr.  Justice  Reed,  in  Bnnk  v. 
North  Jersey  Street  Railvmy  Co.,  ante  p.  219,  this  fact,  that 
the  train  was  almost  at  a  standstill  at  the  crossing,  tends 
to  controvert  the  theory  of  negligence  on  the  part  of  the  en- 
gineer.    Railroads   are   under   no   obligation   to   run   trains 
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under  such  reduced  speed  at  night  that  objects  may  be  per- 
ceived under  the  headlight  in  time  to  avoid  a  collision. 

That  the  plaintiff  did  not  have  a  red  light,  but  only  a  white 
light,  to  signal  the  oncoming  train  was  unfortunate,  but  this 
did  not  change  the  character  and  kind  of  signal  actually 
given.  The  white  light  did  not  convey  to  the  engineer  the 
same  meaning  as  a  red  light  or  other  well-recognized  signal 
of  danger. 

When  the  fireman  first  saw  the  white  lantern  it  conveyed 
neither  to  him  nor  to  the  engineer  a  consciousness  of  the  fact 
that  a  wagon  was  caught  on  the  crossing.  Nor,  when  the 
engine  passed  the  plaintiff  on  the  track  with  his  lantern,  did 
the  engineer  know  what  was  the  danger,  or  where  it  was. 
The  view  most  favorable  to  the  plaintiff  is  that  the  engineer 
received  a  warning  of  a  danger,  unseen  and  not  pointed  out. 
Until  he  was  right  upon  the  crossing  nothing  indicated  to 
him  or  told  him  that  there  was  a  milk  wagon  on  this  crossing. 
He  was  therefore  called  upon  to  exercise  his  judgment,  and 
since  he  acted  upon  that  judgment  it  was  not  negligence  nor 
want  of  ordinary  care  on  his  part,  although  the  judgment 
proved  to  be  erroneous.  Telfer  v.  Northern  Railroad  Co.,  1 
Vroom  188  (at  p.  195). 

It  is  manifest  that,  owing  to  conditions  over  which  the 
engineer  had  no  control,  he  could  not  ascertain,  except  by 
inference,  that  the  wagon  was  caught  on  the  crossing  and  was 
the  real  danger  until  the  train  was  so  close  to  the  wagon  that 
it  was  impossible  to  stop  in  time  to  avoid  a  collision. 

The  rule  is  well  settled  that  *Vhere  the  sole  basis  of  lia- 
bility is  the  omission  to  perform  a  certain,  duty  suddenly  and 
unexpectedly  arising,  there  ought  to  be  at  least  a  conscious- 
ness of  the  facts  which  raise  the  duty  on  the  part  of  the 
person  who  is  charged  with  its  performance,  and  a  reasonable 
opportunity  to  discharge  it."  H.  M.  &  F,  Pass.  Ry.  Co.  v. 
Kelley,  102  Pa.  Si  115  (at  p.  120). 

The  whole  transaction,  as  the  plaintiff  says,  from  the  time 
he  saw  the  headlight,  picked  up  his  lantern  and  started  up  the 
track  to  signal  the  oncoming  train,  until  the  engine  struck 
the  wagon,  occupied  less  than  a  minute. 


Digitized  by  VjOOQ IC 


JUNE  TEEM,  1907.  713 

46  Vroom,  Hummer  v.  Lehigh  Valley  R.  R.  Co. 

The  train,  traveling  at  the  rate  of  twenty-five  miles  per 
hour,  which  is  about  thirty-six  and  one-half  feet  per  second, 
was,  at  that  rate  of  speed,  only  about  sixteen  seconds  away 
from  the  crossing.  The  engineer  was  confronted  with  a  sud- 
den emergency  which  necessitated  his  acting  upon  his  judg- 
ment rather  than  upon  a  knowledge  of  the  actual  facts. 

The  fact  that  in  sudden  emergencies  human  judgment  does 
not  always  arrive  at  a  correct  conclusion,  and  in  an  instant, 
is  not  evidence  of  negligence. 

The  Court  of  Appeals  of  New  York,  in  a  well-reasoned 
opinion,  said  that  railroads  are  not  liable  for  a  mistaken  exer- 
cise of  judgment  on  the  part  of  their  employes  in  an  emer- 
gency, or  for  a  failure  to  act  with  the  utmost  promptitude 
and  in  the  right  direction  when  circumstances  are  such  as  to 
afford  no  time  for  deliberation.  Where  an  employe  of  a  rail- 
road company  is  confronted  with  a  sudden  emergency,  the 
failure  on  his  part  to  exercise  the  best  judgment  the  case 
renders  possible,  does  not  establish  lack  of  care  or  skill  upon 
his  part  which  renders  the  company  liable.  It  is  not  respon- 
sible, in  such  circumstances,  even  for  his  error  of  judgment. 
Lewis  V.  Long  Island  Railroad  Co.,  162  N.  Y.  52  (at  p.  62). 

The  plaintifE  offered  no  evidence  that  a  train  of  sixteen 
cars,  similar  to  this,  could  be  stopped,  tmder  similar  circum- 
stances, at  less  than  the  distance  this  train  was  stopped. 

So  far  as  there  was  any  evidence  in  the  case  as  to  the  numer^ 
ous  factors,  all  of  which  are  variable  and  upon  which  depends 
the  distance  within  which  a  given  train  can  stop,  the  evidence 
was  against  the  plaintifE.  The  train  was  a  mixed  train  of 
sixteen  cars,  mail,  express  and  milk  cars.  It  was  running  at 
twenty-five  miles  an  hour.  The  condition  of  the  atmosphere 
was  thick  and  misty,  and  the  ground  was  wet.  The  condition 
of  the  rail  itself,  therefore,  was  greasy  and  slippery.  It  was 
not  raining,  and  therefore  the  rails  were  not  cleaned  off  by  a 
rain. 

Quite  without  evidence  is  the  case  as  to  other  well-recog- 
nized factors.  The  fact  remains  that  the  engineer  did  stop 
this  train,  and  under  these  circumstances,  according  to  his 
testimony,  within  a  distance  of  about  six  hundred  feet.    The 
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legal  presumption,  in  the  absence  of  evidence  to  the  contrary, 
is  that  he  did  his  duty  and  stopped  the  train  as  soon  as  prac- 
ticable. 

The  plaintiff's  theory  that  the  engineer  did  not  put  on  the 
brakes  until  the  train  was  within  three  or  four  cars'  length 
of  the  crossing  would  necessitate  the  conclusion  that  a  train 
of  sixteen  cars,  on  a  dark  night,  with  greasy  rails,  and  run- 
ning at  twenty-five  miles  an  hour  was,  and  therefore  could  be, 
brought  to  a  standstill  within  the  length  of  three  or  four  cars. 
This  conclusion,  necessary  to  the  plaintiff's  contention,  appeals 
neither  to  our  reason  nor  to  our  knowledge  of  the  subject  of 
ear-braking. 

Telfer  v.  Xorihern  Railroad  Co.,  supra,  is  applicable  to  the 
present  case.  In  that  case  two  young  men,  driving  a  horse 
and  wagon,  approached  a  railroad  crossing.  Before  they 
reached  the  crossing  they  were  seen  by  the  engineer,  and  the 
young  men  were  also  apprised  of  the  fact  that  the  train  was 
coming.  They  stopped  a  short  distance  from  the  track  and 
were  seen  to  stop  by  the  engineer.  They  then  drove  onto  the 
track,  and  at  this  point  the  engineer  shut  off  the  steam  and 
put  on  the  brakes,  but  it  was  too  late,  and  they  were  struck 
by  the  train.    The  Chief  Justice,  speaking  for  this  court,  said: 

"Although  the  engineer  saw  the  boys  approaching  the  cross- 
ing, while  yet  at  such  a  distance  as  not  to  indicate  their  igno- 
rance of  the  coming  train,  it  was  his  right  to  suppose  they  did 
not  mean  to  attempt  to  cross  before  the  train,  and  if  he  acted 
upon  that  impression,  it  was  not  negligence  or  want  of  ordi- 
nary caution  on  his  part,  although  the  supposition  proved  to 
be  groundless." 

We  find  an  authority  quite  in  point  decided  by  the  Supreme 
Court  of  Maine  in  1893.  There  the  plaintiff,  in  driving  a 
loaded  team  across  the  railroad  at  a  highway  crossing,  became 
Ftuck  on  the  crossing.  The  engineer  saw  the  team,  and  even 
raw  it  was  not  moving,  but  did  not  then  proceed  to  stop  his 
train.  As  soon  as  he  saw  that  the  team  could  not  be  moved, 
he  did  all  he  could  to  stop  his  train,  but  it  was  too  late  to 
avoid  the  collision.  It  was  held  that  there  was  no  evidence  of 
liis  negligence;   that  he  was  not  in  fault  in  not  sooner  com- 
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prehending  that  the  plaintiff  would  haul  a  load  on  the  cross- 
ing he  could  not  haul  off.  Oarland  v.  Maine  Central  Railroad 
Co,,  85  Me.  519; 

The  plaintiff  alleged  negligence  on  the  part  of  the  railroad 
company.  lie  failed  to  prove  any  facts  from  which  the  judge 
could  say  that  negligence  could  be  reasonably  inferred.  In 
denying  the  motion  for  a  nonsuit  the  court  left  it  to  the  jury 
to  say  whether  any  facts  were  established  from  which  negli- 
gence could  be  reasonably  inferred,  as  well  as  the  question 
whether,  from  these  facts,  negligence  ought  to  be  inferred. 

The  present  Chancellor,  when  sitting  as  Mr.  Justice  Magie 
and  in  this  court,  formulated  the  rule  as  to  when  it  is  the 
duty  of  a  trial  judge  to  take  a  case  from  the  jury.  Newark 
Passenger  Railtvm/  Co.  v.  Block,  26  Vroom  605.  He  cited, 
with  approval,  the  language  of  Lord  Chancellor  Cairns  in 
Metropolitan  Railway  Co.  v.  Jackson,  L.  R.,  3  App.  Cos.  193 : 

"The  judge  has  to  say  whether  any  facts  have  been  estab- 
lished by  evidence  from  which  negligence  may  be  reasonably 
inferred;  the  jurors  have  to  say  whether,  from  those  facts 
when  submitted  to  them,  negligence  ought  to  be  inferred.^' 

And  he  adds : 

"It  is,  in  my  opinion,  of  the  greatest  importance  in  the 
administration  of  justice  that  these  separate  functions  should 
be  maintained,  and  should  b^  maintained  distinct." 

The  Lord  Chancellor,  after  pointing  out  the  danger  to  the 
administration  of  justice  which  arises  when  a  trial  judge  de- 
clines, in  a  proper  case,  to  take  responsibility,  but  seeks  to 
escape  it  by  submitting  the  case  to  the  jury,  says : 

"It  would  place  in  the  hands  of  the  jurors  a  power  which 
might  be  exercised  in  the  most  arbitrary  manner,  if  they  were 
at  liberty  to  hold  that  negligence  might  be  inferred  from  any 
state  of  facts  whatever." 

We  do  not  hesitate  to  suggest  in  this  case,  quite  as  strongly 
as  did  the  Lord  Chancellor  in  Metropolitan  Railway  Co,  v. 
Jackson,  supra,  that  the  only  facts  upon  which  the  jury  could 
have  founded  their  verdict  were  that  the  defendant  was  a  rail- 
road corporation,  and  that  there  was  an  accident. 
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The  jury  found  against  the  railroad  company,  although  the 
company  was  really  blameless. 

The  trial  court  erred  in  refusing  the  motion  for  a  nonsuit, 
and  again  in  denying  the  motion  for  a  direction  of  the  verdict 
in  favor  of  the  defendant  below. 

The  judgment  under  review  must  be  reversed  and  a  new 
trial  awarded. 

For  affirmance — None. 

For  reversal — Magie,  Chanoelloe,  The  Chief  Justice, 
Garrison,  Swayzb,  Reed,  Boqert,  Vredenburqh,  Vroom, 
Green,  Gray,  Dill,  J.J.    11. 


HERBERT    FOX,    DEFENDANT    IN    ERROR,    v.    KINNEAR 
PRESSED  radiator  COMPANY,  PLAINTIFF  IN  ERROR. 

Argued  June  25,  1907^Decided  November  18,  1907. 

1.  The  plaintiff,  an  employe  of  the  radiator  company,  was  injured 
while  operating  a  die-cutting  machine.  He  complained  to  the 
foreman  that  the  machine  was  out  of  order,  that  the  safety  clutch 
had  slipped,  letting  the  knives  drop  on  the  die.  He  was  instructed 
to  go  back  to  work  and  was  told  that  the  machine  would  be 
repaired.  Within  an  hour  after  he  resumed  work  the  safety 
clutch  again  slipped  and  the  plunger  came  down,  cutting  off  three 
fingers.  The  evidence  of  the  plaintiff  was  that,  after  cutting  each 
piece  of  metal,  and  after  the  knives  had  moved  up,  held  by  the 
safety  clutch,  it  was  necessary  for  him  to  remove,  with  his  fingers, 
the  waste  material  from  the  die  upon  which  the  cutter  fell ;  that 
no  other  means  was  provided.  There  was  a  conflict  of  testimony. 
Heldt  that  the  question  of  negligence  was  for  the  jury. 

2.  A  declaration  that  the  knives  of  a  die-cutting  machine  were 
defective  did  not  confine  the  plaintiff's  proof  or  limit  his  cause 
of  action  to  a  defect  in  the  blades,  but  included  a  defect  in  the 
safety  catch,  by  reason  of  which  defect  the  mechanism  failed  to 
hold  the  knives  in  place  and  until  released  by  the  operator. 


In  tort.     On  error  to  the  Essex  Circuit  Court. 
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For  the  plaintiff,  defendant  in  error,  Samuel  Kaiisch,  Jr., 
and  Samuel  Kaiisch, 

For  the  defendant,  plaintifE  in  error,  Ouild,  Lum  &  Tarn- 
blyn. 

The  opinion  of  the  court  was  delivered  by 

Dill,  J.  The  assignments  in  error  deal  with  the  refusal 
of  the  trial  judge  to  take  the  ease  from  the  jury  and  direct  a 
verdict  in  favor  of  the  plaintiff  in  error,  who  was  the  defend- 
ant below. 

The  action  was  brought  by  an  employe  of  the  radiator  com- 
pany for  damages  for  the  loss  of  three  fingers  while  he  was 
operating  a  Bliss  power  press,  a  die-cutting  machine  operated 
by  steam  power. 

The  press  contained  a  slide,  or  "plunger,*'  as  it  is  some- 
times called  in  the  testimony,  to  which  the  cutter  or  blade 
was  attached,  and  at  the  base  of  the  machine  was  the  die, 
which  was  attached  to  the  bed  or  the  bolster  of  the  press. 
When  at  rest  the  cutter  was  held  suspended  by  a  clutch,  some- 
times called  the  "safety  catch."  When  the  operator  pressed 
the  treadle  of  the  machine  with  his  foot  the  safety  catch  or 
latch  was  released,  which  in  turn  released  the  clutch,  bringing 
down  the  knife  attached  to  the  bottom  of  the  slide,  or  plunger, 
engaging  with  the  die  attached  to  the  bed  of  the  press.  After 
the  knife  had  come  down  it  forthwith  was  mechanically  re- 
turned to  its  position  in  the  upper  part  of  the  machine,  and 
was  there  held  by  the  safety  catch  until  again  released  by  the 
pressure  of  the  foot  on  the  treadle. 

About  half -past  eleven  o'clock  in  the  forenoon  of  the  day 
of  the  accident,  while  the  plaintiff  was  working  at  the  ma- 
chine, the  slide  or  cutter  fell  without  his  touching  the  treadle. 
He  went  to  the  foreman  of  the  defendant  and  told  him  that 
the  machine  stuck;  that  the  cutter  had  come  down  without 
his  pressing  upon  the  treadle,  and  that  the  press  was  out  of 
order.  To  this  the  foreman  replied:  "Go  back  to  work;  I 
will  have  it  fixed." 
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Under  the  facts  in  this  ease  the  notice  to  the  foreman  was 
notice  to  the  company,  and  the  instructions  of  the  foreman 
were  the  instructions  of  the  company. 

The  plaintiff  did  not,  however,  resume  work  until  about 
one  o'clock,  when,  as  he  testifies:  "I  was  working  at  the 
press,  and  I  had  cut  one  slip  off  and  laid  my  work  aside,  and 
went  to  shove  the  dust  out,  and  down  she  came.  The  catch 
had  stuck  and  the  shaking  of  the  machine  worked  her  right 
out  again,  and  she  came  down  on  my  fingers." 

There  was  other  evidence  of  similar  import  as  to  how  the 
accident  happened  and  the  cause  thereof. 

The  accident  happened  within  an  hour  after  the  plaintiff 
had  resumed  work  in  the  afternoon. 

As  to  how  the  plaintiff  came  to  have  his  fingers  under  the 
knives,  his  testimony  was  that,  in  the  usual  method  of  work- 
ing the  machine,  after  the  die  had  cut  out  the  piece  of  metal 
and  had  returned  to  its  original  position,  held  there  by  the 
safety  catch,  it  was  necessarj'  to  remove  the  waste  material 
from  the  die,  otherwise  the  die  would  be  injured  when  the 
knife  was  brought  down  the  next  time.  The  plaintiff  testified 
that  he  swept  out  the  waste  material  with  his  fingers  because 
there  was  nothing  else  provided  for  that  purpose,  and  he  had 
to  use  his  fingers.  He  was  so  doing  when  the  accident  oc- 
curred. 

The  assistant  foreman  of  the  radiator  company,  called  as  a 
witness  in  its  behalf,  testified  on  cross-examination  that  it 
would  not  be  dangerous  for  a  person  to  remove  the  waste 
from  under  the  die  with  his  fingers  so  long  as  he  did  not  put 
his  foot  on  the  treadle  and  the  machine  was  in  perfect  con- 
dition. 

There  was  evidence  from  which  the  jury  might  have  found 
that  the  safety  catch  or  clutch  on  the  machine  was  out  of 
order,  and  that  this  was  the  trouble  when  the  complaint  was 
made,  and  was  the  cause  of  the  accident. 

The  case  went  to  the  jury,  and  the  verdict  was  against  the 
.  defendant  below. 

The  plaintiff  in  error  (the  defendant  below),  at  the  close 
of  the  plaintiff's  case,  made  a  motion  for  a  nonsuit,  and  at 
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the  close  of  the  case  moved  for  a  direction  of  the  verdict  on 
three  principal  grounds:  First,  that  the  proof  differed  from 
the  declaration,  and  that  there  was  a  fatal  variance  between 
the  declaration  and  the  evidence,  inasmuch  as  the  declaration 
complained  of  the  negligence  of  the  defendant  in  permitting 
the  knives  of  the  power  press  to  be  defective  and  out  of  repair, 
while  the  evidence  was,  not  that  the  knife  blades  were  de- 
fective, but  that  the  safety  catch  or  clutch  holding  the  slide, 
or  plunger,  to  which  the  blades  were  attached,  was  defective, 
and  hence  the  accident. 

It  is  insisted  that  the  declaration,  in  charging  that  the 
knives  were  defective,  confined  the  plaintiff  below  in  his  proof 
to  a  defective  blade  or  blades,  although  the  declaration  also 
charged  that  the  power  press  was  defective  and  out  of  repair. 
The  allegation  that  the  knife  was  defective  would  properly 
include  and  admit  proof  of  a  defect  in  any  component  part 
of  the  machine  which  went  to  make  up  the  cutting  mechan- 
ism. The  declaration,  in  charging  a  defect  in  the  knives,  did 
not  limit  the  plaintiff  or  his  proof  to  a  defect  in  the  blades. 
Similarly  a  specification  that  a  knife  was  defective  would 
allow  proof  of  a  defect  in  the  handle  as  well  as  in  the  blade 
of  the  knife. 

The  point  raised  is  highly  technical,  and  cannot  be  sus- 
tained. 

In  the  next  place,  the  insistment  is  that  there  was  no  evi- 
dence of  negligence  on  the  part  of  the  defendant.  The 
answer  is  that  there  was  evidence  from  which  the  jury  might 
find  negligence.  Briggs,  the  foreman  of  the  radiator  com- 
pany, called  by  the  defendant,  testified:  "The  accident  was 
either  the  machine^s  fault  or  the  operator's  fault." 

There  was  a  conflict  of  testimony.  The  issues  were  right- 
fully submitted  by  the  judge  to  the  jury,  with  proper  instruc- 
tions as  to  the  law  of  the  case. 

Finally,  the  main  ground  of  attack  upon  the  judgment  is 
that  the  plaintiff's  case  should  have  been  dismissed  and  that 
a  verdict  should  have  been  directed  for  the  defendant,  because 
it  appeared  from  the  evidence  that  the  danger  was  so  immi- 
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nent  and  so  obvious  that,  in  spite  of  the  promise  to  repair  on 
the  part  of  the  employer,  the  employe  continued  the  work  at 
his  own  risk. 

Upon  this  point  the  court  correctly  stated  the  rule  of  law 
when  he  charged  the  jury  that  "if  a  workman  complains  to 
his  employer  of  a  defect  in  a  machine,  and  the  employer,  as 
an  inducement  to  the  workman  to  continue  in  his  employ- 
ment, promises  to  remedy  the  defect,  the  employer,  by  so 
doing,  relieves  the  workman  from  the  assumption  of  whatever 
risk  to  him  is  naturally  incident  to  the  existence  of  such  a 
defect,  unless  the  risk  is  so  imminent  that  no  prudent  man 
would  run  it.^' 

And  again :  "The  eflEect  of  this  notice  and  promise  was  to 
relieve  Fox  from  the  assumption  of  whatever  risk  to  him  was 
naturally  incident  to  the  existence  of  such  a  defect,  unless  the 
risk  was  so  imminent  that  no  prudent  man  would  run  it. 
Notwithstanding  the  notice  and  promise.  Fox  still  assumed 
whatever  risk  was  not  naturally  incident  to  the  existence  of 
the  defect  complained  of,  and  also  whatever  risk  was  so  im- 
minent that  no  prudent  man  would  run  it.  If  the  injury 
occurred  from  a  risk  of  either  of  these  kinds  the  workman 
took  that  risk,  and  cannot  recover." 

As  was  said  by  Mr.  Justice  Swayze,  in  the  Dunkerley  case: 
"The  question  of  the  imminence  of  the  danger  was  for  tie 
jury.  Although  the  defect  in  the  machine  was  obvious,  it  was 
a  fair  question  whether  the  risk  of  an  accident  was  so  immi- 
nent that  no  reasonable  man  would  have  continued  to  work. 
The  evidence  shows  that  the  superintendent  of  the  defendant 
and  the  plaintiff  thought  the  danger  was  not  so  imminent 
that  the  work  should  be  stopped."  Dunkerley  v.  Webendorfer 
Machine  Co.,  42  Vroom  60  (at  p.  63), 

In  the  present  case,  as  in  Dowd  v.  Erie  Railroad  Co.,  41 
Vroom  451,  the  question  as  to  whether  the  danger  was  so 
imminent  was  for  the  jury. 

The  charge  of  the  court  was,  if  anything,  favorable  to  the 
defendant.  It  was  explicit  upon  all  disputed  points,  and  it 
quite  correctly  and  fully  stated  the  law  applicable,  following 
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the  principles  laid  down  by  this  court  in  Andrecsik  Y,.New 
Jersey  Tube  Co,,  44  Vroom  664. 

Xo  other  assignments  of  error  call  for  special  comment. 

The  judgment  below  should  be  affirmed. 

For  affirmance — Magie,  Chancellor,  The  Chief  Justice, 
Garrison,  Hendrickson,  Pitney,  Heed,  Trenchard,  Bo- 
oert,  Vredenburoh,  Vroom,  Green,  Dill,  J.J.     12. 

For  reversal — None. 


AMERICAN  SODA  FOUNTAIN  COMPANY.  PLAINTIFF  IN 
ERROR.  V.  WILLIAM  F.  STOLZENBACH,  DEFENDANT 
IN  ERROR. 

Argued  June  21,  1907— Decided  March  2,  1908. 

1.  An  affidavit  of  consideration,  annexed  to  a  chattel  mortgage 
securing  the  payment  of  notes  given  as  the  purchase  price  of  a 
soda  fountain  apparatus,  which  states  that  the  consideration  is 
the  apparatus,  describing  it.  is  a  substantial  compliance  with  the 
statute  (Pamph,  L,  1902,  p.  487)  in  this  respect. 

2.  A  corporation,  in  common  with  a  natural  person,  may  act  either 
in  chief  or  by  an  agent.  In  the  former  case,  being  an  artificial 
person,  it  can  act  only  through  the  office  of  some  natural  person 
who  is,  on  this  account,  called  its  officer,  and  who,  being  thus 
inherent  in  such  artificial  person,  is  not  as  regards  it  an  aUu$  or 
other  person,  and  hence  is  not  its  agent  within  the  meaning  of 
the  maxim  qui  facit  per  alUitn  facit  per  se.  Ji  statute  that  author- 
izes the  doing  of  a  certain  act  by  a  corporation  or  by  its  agent 
should  be  given  effect  by  permitting  the  corporation  to  act  either 
per  ae  through  its  officer  or  per  alium  through  its  agent. 

3.  Under  the  "Act  concerning  mortgages  on  chattels  (Revision  of 
1902),'*  and  section  4  thereof  (Pamph.  L.  1902,  p.  487),  where  a 
corporation  is  the  holder  of  a  mortgage,  the  affidavit  of  considera- 
tion may  be  made  in  its  behalf  by  an  officer  thereof  acting  under 
the  authority  of  the  corporation  and  possessed  of  the  requisite 
knowledge  to  make  such  affidavit  as  the  law  prescribes.  Such  an 
affidavit  is,  in  legal  contemplation,  the  affidavit  of  the  corporation 
and  not  the  affidavit  of  an  agent  or  attorney. 

Vol.  xLvi.  46 
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4.  An  affidavit  of  consideration,  made  and  recited  to  be  made  by 
the  vice  president  of  the  corporate  holder  of  the  chattel  mort- 
gage, was  therefore  the  affidavit  of  the  corporation,  and  valid 
without  allegation  of  specific  authority.  The  fact  appearing  that 
the  affidavit  was  made  by  such  officer  was  prima  facie  evidence 
that  he  was  acting  in  his  proper  official  capacity  and  by  authority. 
The  allegations  of  the  affidavit  were  sufficient  to  demonstrate  that 
he  possessed  the  requisite  knowledge  to  make  the  affidavit.  North 
Penn  Iron  Co.  v.  Bopce,  42  Vroom  434,  distinguished. 


In  replevin.    On  error  to  Atlantic  Circuit. 
For  the  plaintiff  in  error,  Thompson  &  Cole. 
For  the  defendant  in  error,  William  M.  Clevenger. 

The  opinion  of  the  court  was  delivered  by 

Dill,  J.  The  American  Soda  Fountain  Company,  a  New 
Jersey  corporation,  sold  a  fountain  to  one  Brownley,  who  gave 
his  notes  therefor  to  the  company,  secured  by  a  chattel  mort- 
gage upon  the  property,  which  was  duly  recorded.  Subse- 
quently, a  judgment  creditor  of  the  mortgagor  seized  the 
property  in  the  mortgagor's  possession.  The  American  Soda 
Fountain  Company  thereupon  instituted  an  action  in  replevin, 
in  which  the  defendant  claimed  title  under  a  judgment,  exe- 
cution and  sheriff's  sale,  the  company,  in  opposition  to  this 
claim,  relying  upon  its  chattel  mortgage. 

The  case  was  tried  upon  stipulated  facts  on  the  theory  that, 
if  the  affidavit  to  the  chattel  mortgage  complied  with  the 
statute,  title  was  in  the  mortgagee,  the  plaintiff  in  error  here. 

The  affidavit  was  as  follows : 

"County  of  Philadelphia,   1 

"State  of  Pennsylvania,        ( 

^'Alfred  H.  Lippincott,  of  full  age,  being  duly  aflBrmed  ac- 
cording to  law,  saith  that  he  is  vice  president  of  American 
Soda  Fountain  Co.,  the  mortgagee  named  in  the  foregoing 
chattel  mortgage;  that  the  true  consideration  thereof  is  for 
one  20  Syrup  6  Draught  'Penrose'  Soda  Water  Apparatus 
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with  Mahogany  Top  and  Fountains,  One  Cherry  Refriger- 
ator, one  6  ft.  Oak  Sink  and  Sundries,  and  that  the  amount 
due  and  to  grow  due  thereon  is  the  sum  of  Two  thousand  two 
hundred  and  twenty-seven  dollars,  with  interest  on  the  same 
from  the  1st  day  of  August,  a.  d.  1901,  which  constitutes  its 
interest  in  the  goods  and  chattels  mentioned  in  the  schedule 
thereunto  annexed. 

"A.    H.    LiPPINCOTT, 

'*Vice  President, 

^^Affirmed  and  subscribed  to  before  me  this  twenty-third 
day  of  October,  1901. 

"Daniel  S.  Mann, 
"Commissioner  of  Deeds  for  New  Jersey." 

Admittedly  the  mortgage  in  question  is  void  as  to  the  de- 
fendant in  error  unless  it  had  "annexed  thereto  an  affidavit  or 
affirmation  made  and  subscribed  by  the  hdder  of  said  mort- 
gage, his  agent  or  attorney,  stating  the  consideration  of  said 
mortgage  and  as  nearly  as  possible  the  amount  due  and  to 
grow  due  thereon."  Chattel  Mortgage  act  {Pamph,  L,  1902, 
p.  487,  §4). 

The  court  below  held  the  mortgage  void  as  to  creditors,  on 
the  ground — first,  that  this  affidavit  did  not  state  the  true 
consideration;  and  second,  because  it  was  verified  by  the  vice 
president  as  such,  and  did  not  recite  that  he  was  the  agent 
or  attorney  of  the  company  and  specifically  authorized  to 
make  it. 

As  to  each  of  these  grounds  we  think  the  decision  of  the 
trial  judge  was  erroneous. 

In  the  absence  of  fraud,  instruments  so  common  in  the 
course  of  commercial  transactions  by  the  laity  should  be  sus- 
tained whenever  there  is  an  honest  and  substantial  compliance 
with  the  statute.  Criticisms  directed  to  matters  of  artifice, 
rather  than  to  those  of  substance,  ought  not  to  prevail.  Kelly 
V.  Calhoun,  95  U.  S,  710. 

As  to  the  consideration,  the  criticism  is  that  the  affidavit 
states  that  the  consideration  was  the  property,  whereas  it 
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should  have  stated  that  it  was  the  price  of  the  property.  This 
objection  is,  we  think,  captious,  and  does  not  go  to  the  sub- 
stance of  the  transaction  stated. 

Strictly  speaking,  the  consideration  was  neither  the  prop- 
erty nor  the  price,  but  was  "the  delivery  of  the  apparatus 
with  the  right  to  acquire  title.".  American  Soda  Fountain 
Co.  V.  Vaughn,  40  Vroom  582.  The  statement  of  the  affida- 
vit, while  not  artificially  beyond  criticism,  is  a  substantial 
compliance  wijth  the  statute. 

A  similar  question  was  before  this  court  in  1891  as  to 
whether  the  consideration  was  truly  stated  in  an  afSdavit  upon 
which  a  judgment  by  confession  had  been  entered. 

The  statute  there  under  review  was  quite  similar  in  pur- 
pose and  intent  to  the  section  of  the  Chattel  Mortgage  act 
before  us. 

The  facts  were  that  upon  a  sale  of  lumber  the  vendee  had 
given  certain  notes  secured  by  a  bond  with  a  warrant  to  enter 
judgment  thereon  by  confession.  The  aflBdavit  on  which  the 
judgment  was  entered,  which  stated  that  the  consideration  of 
the  bond  was  lumber,  was  held  good,  Mr.  Justice  Garrison, 
in  the  Circuit  Court  (59  Atl  Rep.  339),  saying: 

"If  the  affidavit  state  the  consideration  by  giving  truth- 
fully the  substance  of  the  transaction,  a  judgment  entered 
for  an  honest  demand  for  an  actual  indebtedness,  and  with- 
out fraudulent  purpose,  will  not  be  open  to  the  attack  of  other 
creditors  merely  because  the  affidavit  is  inartifijcially  drawn." 

This  case,  which  was  affirmed  upon  the  opinion  of  Justice 
Garrison  in  the  court  below  (Strong  v.  Oaskill,  24  Vroom 
065),  is,  in  princij)le,  directly  opposed  to  the  contention  of 
the  defendant  in  error. 

The  affidavit  before  us  is  in  like  sense  a  substantial  com- 
pliance with  the  statutory  requirement.  Douglas  v.  Williams, 
48  Atl  Rep.  222;  Cam^den  Safe  Deposit  Co.  v.  Burlington 
Carpet  Co.,  33  Id.  479,  both  cases  in  the  Court  of  Chancery. 

The  second  ground  of  attack  of  the  defendant  in  error  rests 
on  two  premises: 

The  first,  that  when  a  statutory  affidavit  is  made  by  an 
agent  or  by  an  attorney  specially  appointed,  the  affidavit  must 
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demonstrate  by  recitation  that  the  aflBant  is  in  fact  such  agent 
or  attorney,  is  duly  appointed,  and  that,  in  the  making  of  the 
aflBdavit,  he  is  acting  within  the  scope  of  his  authority. 

The  second,  that  a  corporation  cannot  make  such  an  aflB- 
davit per  se,  but  only  per  alium  by  an  agent  or  by  an  attorney. 

Resting  upon  these  premises  the  defendant  in  error  urges 
that  the  affidavit  of  consideration  in  this  case,  reciting  that 
the  affiant  is  the  vice  president  of  the  corporation,  the  holder 
of  the  mortgage,  is  a  nullity,  and  that  therefore  the  mortgage 
is  void  as  against  creditors. 

His  points  are:  First,  that  the  vice  president,  as  such, 
virtute  officii  has  no  authority,  prima  facie,  to  act  for  the  cor- 
poration in  this  matter ;  in  other  words,  that  our  corporation 
statute  does  not  in  express  terms  name  the  vice  president  as  a 
statutory  officer  and  does  not  define  his  powers;  second,  the 
first  proposition  being  correct,  ihat  the  affidavit  of  an  officer 
comes  within  the  rule  above  cited  as  to  the  requisites  of  an 
affidavit  by  an  attorney  or  agent  and  should  have  set  forth 
that  the  affiant  was  the  agent  or  attorney  of  the  corporation, 
was  duly  appointed  and  was  acting  under  corporate  authority. 

Assuming,  but  not  deciding,  that  the  requirements  as  to  an 
affidavit  made  by  an  attorney  or  agent  are  as  stated  in  the  first 
premise,  if  the  effect  of  the  statute  under  consideration  was  to 
limit  the  class  of  persons  by  whom  the  affidavit  might  be  made 
to  agents  and  attorneys  of  the  holder,  there  would  be  more 
force  in  the  criticism  of  the  defendant  in  error. 

On  the  contrary,  the  statute  specifically  provides  that  the 
affidavit  is  to  be  made  by  the  ^Tiolder"  of  the  mortgage,  add- 
ing in  the  alternative  "his  agent  or  attorney."  Inasmuch  as 
a  corporation  may  be  a  holder  of  a  chattel  mortgage,  a  judi- 
cial decision  that  as  such  holder  it  may  make  the  affidavit 
only  by  an  agent  or  attorney  specially  appointed,  would  rest 
either  upon  the  denial  of  the  right  of  a  corporation  to  be  a 
holder  within  the  meaning  of  and  entitled  to  the  benefits  of 
the  statute,  or  else  upon  the  assumed  right  of  the  court  to 
nullify  one  of  the  three  modes  by  which  the  legislature  has 
allowed  the  affidavit  to  be  made.  There  is,  however,  no  neces- 
sity for  assuming  either  of  these  untenable  positions.    A  cor- 
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poration  may  be  a  holder  of  a  chattel  mortgage  and  may  make 
thiB  statutory  aflBdavit,  as  such  holder,  through  its  adminis- 
trative oflBcers,  or  it  may  make  it  by  a  duly-authorized  agent  or 
by  its  attorney. 

The  fallacy  of  the  argument  of  the  defendant  in  error  is 
that  it  fails  to  note  the  distinction  between  a  corporate  act, 
performed  through  the  intermediation  of  a  person  specially 
empowered  to  act  as  its  agent  or  its  attorney,  and  a  like  act 
done  immediately  by  the  corporation  through  its  own  admin- 
istrative officers,  its  inherent  agencies.  The  right  of  an  arti- 
ficial person  to  empower  and  employ  agents  or  attorneys  is 
identical  with  that  of  a  natural  person — each  is  governed 
alike  by  the  law  of  principal  and  agent. 

The  fundamental  difference  between  the  natural  and  the 
artificial  person  is  that  the  latter,  even  when  not  acting  as  a 
principal  through  the  intermediation  of  an  agent,  acts 
through  some  agency,  inherent  in  its  corporate  form. 

Normally  such  agency  inheres  in  the  natural  persons  who 
hold  and  administer  the  ofl&ces  of  the  corporation. 

The  analogy  of  a  natural  body  having  a  head  and  members 
holds  good  in  the  case  of  the  artificial  body,  the  common  and 
declared  law  recognizing  that  the  oflBcers  are  the  means,  the 
hands,  the  head,  by  which  corporations  normally  act,  BanJc 
of  Toronto  v.  McDougdll,  15  U.  C,  C.  P.  475,  482. 

The  very  word  "oflficer"  has  this  precise  meaning.  Webster 
gives  the  etymology  of  the  word  as  **ops"  (help),  and  "fa^cere" 
(to  do  or  act).  Hence  when  a  corporation  does  not  go  out- 
side of  its  corporate  machinery  and  capacity  in  doing  a  cor- 
porate act,  it  is  a  confusion  of  terms  and  of  ideas  to  say  that 
it  is  acting  through  an  agent  when  the  fact  is  that  it  is  acting 
through  an  agency,  and  in  chief.  This  distinction  is  not 
merely  verbal,  and  hence  trivial,  but,  on  the  contrary,  marks 
the  wide  difference  that  exists  between  acting  for  oneself  by 
an  inherent  faculty  and  the  employment  of  another  person  to 
act  for  one  and  in  one's  stead. 

In  this,  as  in  all  cases,  loose  terminology  implies  and  con- 
duces to  loose  reasoning.     The  maxim  qui  facit  per  dlium 
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facit  per  se  requires  and  should  be  applied  only  when  the 
agent,  the  ali/us,  is  not  the  principal  acting  for  himself. 

That  a  corporation  does  and  may  so  act  was  expressly  de- 
clared by  Chief  Justice  Homblower  in  1834  (New  Brunswick 
Steamboat,  &c,,  Co.  v.  Batdwin,  2  Or,  440),  and  by  Chief 
Justice  Ewing  in  1829  (Trenton  Banking  Co.  v.  Ilaverstick, 
6  Hoist.  171),  and  their  declarations  have  become  the  leading 
cases  upon  this  question. 

So,  in  Hopper  v.  Lovejoy,  2  Dick.  Ch.  Rep.  573,  this  court 
declared  that  "in  the  eye  of  the  law"  the  acknowledgment 
annexed  to  a  chattel  mortgage  made  by  an  officer  of  the 
grantor  was  the  acknowledgment  of  the  grantor  itself,  as  dis- 
tinguished from  the  act  of  an  agent  or  attorney. 

The  rule  laid  down  by  Chief  Justice  Homblower,  that  "an 
affidavit  made  by  the  president,  secretary  or  other  proper 
officer  or  agent  of  a  corporation,  where  the  corporation  is  a 
party  to  the  suit,  is,  in  legal  contemplation,  an  affidavit  made 
by  the  party,"  has  stood  unchallenged  since  1834. 

The  doctrine  has  been  reaffirmed  in  the  well-reasoned  opin- 
ions in  other  jurisdictions,  and  in  many  instances  these  early 
decisions  of  our  Supreme  Court  are  cited  as  leading  cases. 
Schaft  V.  Phwnix  Mutual  Life  Insurance  Co.,  67  iV.  Y.  544. 

The  Canadian  courts  in  1864  declared  for  this  principle, 
and  in  a  case  upon  all  fours  with  the  case  here. 

The  issue  there,  as  in  the  present  case,  was  as  to  the  validity 
of  "the  affidavit  of  bona  fides"  of  a  chattel  mortgage  made  by 
one  of  the  officers  of  the  corporation,  in  which  affidavit  there 
was  neither  a  recital  of  specific  authority  nor  a  statement  that 
the  officerVas  the  agent  of  the  corporation,  nor  was  there  any 
evidence,  statutory  or  otherwise,  that  the  officer  virtute  officii 
had  power  to  l)ind  the  corporation.  Moreover,  the  statutes  of 
Canada  at  that  time  required  that  where  such  an  affidavit  was 
made  by  the  agent  or  attorney  of  the  corporation  it  must  be 
accompanied  by  proof  of  authority.  The  question  here  was 
thus  squarely  presented  and  decided. 

Chief  Justice  Eichards  held  that  when  the  officer  made  the 
affidavit  he  did  not  act  as  an  agent.  He  said  that  the  officer 
was  "exercising  the  corporate  powers  of  the  institution  in  the 
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only  way  in  which  they  can  be  exercised  at  all.  He  acts  di- 
rectly and  in  chief,  and  not  by  delegation."  He  added  that 
the  affidavit  "may  properly  be  considered  as  the  affidavit  of 
the  mortgagee,  made  in  the  only  way  the  mortgagee  could 
make  the  affidavit,  namely,  through  its  administrative  officer.'^ 
Bank  of  Toronto  v.  McDougall,  15  U.  C.  C.  P.  475,  482. 

Among  the  authorities  in  other  jurisdictions  are:  Schaft 
v.  Phcenix  Mutual  Life  Insurance  Co,,  67  N.  Y.  544  (Court 
of  Appeals)  ;  Sumner  v.  Dalton,  58  N,  H,  295;  Yost  v.  Bank 
of  Santa  Ana,  94  Cal.  494;  Alferitz  v.  Scott,  130  Id.  474; 
Bank  v.  Hutchison,  87  N.  C,  22. 

As  to  the  office  of  vice  president,  see  Smith  v.  Smith,  62 
///.  493 ;  Sawyer  v.  Cox,  63  Id.  130. 

Similarly  the  rule  is  established  in  New  York  that  the 
verification  of  a  pleading  by  any  officer  of  a  corporation  is  the 
verification  of  the  corporation ;  that  because  an  officer  of  the 
corporation  acts  in  chief  and  not  by  delegation  in  making 
such  verification  he  is  neither  an  agent  nor  an  attorney,  nor 
within  the  rule  that  an  agent  or  attorney  must  state  his 
authority  and  the  sources  of  his  information  and  the  grounds 
of  his  belief.  "Such  verification,"  says  the  court,  ^^is  the 
verification  of  the  corporation  and  a  verification  by  the 
party."  American  Insulator  Co,  v.  Bankers',  '&c.,  Telegraph 
Co.,  13  Daly  (N.  Y.)  200,  205;  Henry  v.  Brooklyn  Heights 
Railroad  Co.,  43  Misc.  Rep.  (N.  F.)  589,  590. 

So,  in  Bank  v.  Hutchison,  supra,  the  Supreme  Court  of 
North  Carolina,  upon  like  reasoning,  held  that  "the  verifica- 
tion of  pleadings  by  an  officer  of  a  corporation  is  the  verifica- 
tion of  the  corporation  itself." 

The  English  decisions,  drawing  a  distinction  between  the 
act  of  an  administrative  officer  in  behalf  of  the  corporation 
and  the  act  of  the  corporation  by  an  attorney  or  agent,  hold, 
in  the  case  of  the  officer,  that  the  act  of  the  corporation  is 
per  se.  but  that  the  act  of  the  corporation  through  an  agent 
or  attorney  is  per  alium.  Deffell  v.  White,  36  L.  J.,  C,  P.  (N, 
S.)  25  (1866)  ;  Shears  v.  Jacobs,  35  Id.  (Part  2)  241 
( 1866)  ;  Pentvarden  v.  Roberts,  51  L.  J.,  C.  L.  (N.  S.)  (Part 
2)  312  (1882). 
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Our  conclusion  that  the  affidavit  of  the  vice  president  is^ 
prima^  facie,  the  affidavit  of  the  corporation,  the  holder  of  the 
mortgage,  is  in  accord  with  the  reasoning  of  this  court  in 
Hopper  V.  Lovejoy,  supra.  In  that  case  this  court  held  that 
the  acknowledgment  of  the  president  was  the  acknowledgment 
of  the  corporation.  The  commissioner  certified  that  there 
personally  came  before  him  James  H.  Ferguson,  "president 
of  the  company,  which  I  am  satisfied  is  the  grantor  in  the 
within  indenture  named,^'  &c. 

Justice  Dixon,  speaking  of  the  Recording  act,  says :  ^The 
act,  says  the  officer  taking  the  acknowledgment,  must  be  satis- 
fied that  the  person  executing  and  acknowledging  the  deed  is 
the  grantor  mentioned  in  it.  With  regard  to  corporate  deeds, 
he  must  therefore  be  satisfied  that  such  person  is,  in  the  eye 
of  the  law,  the  grantor  mentioned  in  it — that  is,  authorized 
to  represent  the  corporation  in  executing  and  acknowledging 
the  conveyance.  Being  so  satisfied,  he  accepts  the  acknowl- 
edgment of  the  representative  as  that  of  the  grantor  itself," 
citing  with  approval  Merrill  v.  Montgomery,  25  Mich,  73, 
where  the  Supreme  Court  of  Michigan  held  that  the  acknowl- 
edgment by  the  cashier  was  the  act  of  the  bank. 

As  opposed  to  the  view  for  which  we  are  contending,  the 
case  of  North  Penn  Iron  Co.  v.  Boyce,  42  Vroom  434,  in  our 
Supreme  Court,  is  cited.  That  was  a  motion  to  quash  a  writ 
of  attachment  upon  the  ground  that  the  affidavit  made  by 
the  secretary  of  a  corporation  was  not  authorized. 

The  ground  of  that  decision,  however,  was  that  the  authority 
of  such  officer,  having  been  expressly  defined  and  limited  by 
the  then  existing  statute,  would  not,  in  the  face  of  such  limi- 
tation, be  extended  by  mere  implication. 

The  question  now  under  consideration  was  not  decided, 
and,  apparently,  not  considered — certainly  not  in  any  fashion 
commensurate  with  its  importance.  ^^ 

If  that  opinion  be  cited  as  holding,  and  to  the  extent  that  ( 
it  decides  that  a  corporation  cannot  act  through  an  officer 
save  as  it  has  contracted  with  him  and  given  him  authority 
under  the  law  of  principal  and  agent,  or  that  an  adminis- 
trative officer  cannot  make,  in  behalf  of  the  corporation,  a 
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statutory  aflBdavit  except  as  the  alius,  the  agent  of  the  cor- 
poration and  subject  to  the  rules  and  limitations  of  an  agent, 
then  it  is  repugnant  to  the  well-considered  opinions  of  the 
same  court  which  we  have  cited  with  approval  and  to  our  con- 
clusion here. 
^  In  the  light  of  this  fundamental  distinction  the  argument 
made  to  us  by  the  defendant  in  error  falls  far  short  of  the 
mark,  for  the  reason  that  it  is  addressed  wholly  to  the  law 
of  principal  and  agent,  and  not  at  all  to  the  corporate  law 
touching  oflRcial  function  and  agency. 

Thus  it  is  insisted  that  the  affidavit  upon  which  depends 
the  validity  of  the  chattel  mortgage  in  this  case  must  appear 
to  have  been  made  by  "the  holder  of  said  mortgage,  his  agent 
or  attorney;"  that  the  vice  president  of  a  corporate  holder 
is  not,  by  virtue  of  his  oflBce,  the  agent  of  the  corporate  holder 
for  the  purpose  of  making  such  an  affidavit,  and  hence  the  afiB- 
davit  is  a  nullity. 

It  is  also  insisted  that  the  aflSdavit  before  us  must,  if  made 
by  an  officer  of  the  corporation,  be  made  by  some  oflSeer  specifi- 
cally named  in  and  whose  powers  are  created  by  statute,  and 
who  therefore  is,  under  the  statute,  virtute  officii,  the  attorney 
or  agent  of  the  corporation  and  specifically  authorized  to  make 
such  an  affidavit. 

The  affidavit  before  us,  it  is  said,  is  a  nonentity,  is  made  by 
a  stranger  to  the  record,  the  argument  being  that  a  vice  presi- 
dent is  not  an  officer  specifically  named  by  statute  although 
included  under  the  provisions  of  our  statute  authorizing 
"other  officers,  agents  and  factors"  (section  14,  Corporation 
act;  Pamph,  L,  1896,  p,  277);  that  the  statement  in  the 
affidavit  that  the  affiant  is  the  vice  president  carries  with  it 
no  prima  facie  evidence  of  official  relationship  or  authority  of 
the  corporation ;  that  it  amounts  to  nothing  in  the  absence 
of  specific  language  that  he  is  the  agent  of  the  corporation 
and  was  precedently  authorized  to  make  the  affidavit. 

These  arguments  as  to  ''qui  facit  per  alium"  are  evidently 
pointless  upon  the  question  of  what  a  corporation  may  do 
"per  sef 
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This  whole  line  of  argument  is  not  only  wide  of  the  mark 
for  the  reason  already  stated,  but  also  involves  the  further  and 
fundamental  error  of  assuming  that  the  issue  here  arises  under 
the  law  of  principal  and  agent,  and  the  question  is  as  to  the 
authority  of  an  ofiBcer  to  bind  a  corporation  as  by  a  contract, 
where  the  corporation  repudiates  the  act  and  denies  the  cor- 
porate obligation,  whereas  the  question  here  is  at  once  a  nar- 
rower and  different  one. 

The  vice  president,  in  making  the  aflBdavit  of  consideration 
annexed  to  the  chattel  mortgage,  was  not  attempting  to  bind 
the  company  as  by  a  contract;  he  was  merely  performing  an 
act  ancillary  to  a  contract  already  made,  which  ancillary  act 
was  inherently  and  inevitably  beneficial  to  the  corporation. 

The  contract,  viz.,  the  mortgage,  was  good  as  between  the 
parties  without  this  afiBdavit.    It  had  been  executed. 

The  affidavit  was  but  a  statutory  condition  precedent  to 
recording  the  mortgage  and  thus  obtaining  the  wider  benefits 
of  a  public  record.  The  action  of  the  vice  president  in  mak- 
ing the  affidavit,  as  well  as  the  act  of  recording  it,  were  alike, 
to  u^e  the  term  employed  in  Angell  &  Ames  on  Corporations, 
"incidental  services,^'  as  distinguished  from  acts  creating  a 
liability  on  the  part  of  the  company. 

How  can  the  defendant  in  error,  upon  the  record  here,  suc- 
cessfully challenge  the  action  of  the  vice  president  as  unauthor- 
ized ?  Indubitably,  the  sale  of  the  goods,  the  acceptance  of  the 
credit,  the  receipt  of  the  chattel  mortgage,  were  acts  of  the 
American  Soda  Fountain  Company.  Likewise,  after  the  affi- 
davit had  been  made,  the  corporation  availed  itself  of  it  and 
recorded  the  affidavit  and  the  mortgage,  thus  making  it  the 
act  of  the  corporation. 

Neither  the  corporation  nor  anyone  authorized  to  speak  for 
it  at  that  time  or  subsequently  took  exception  to  the  action  of 
the  vice  president  in  making  the  affidavit  or  dissented  from 
the  action  of  the  corporation  in  availing  itself  of  this  act. 

It  is  further  to  be  considered  that  the  plaintiff  in  error, 
through  its  counsel,  in  the  court  below  and  here  offers  the 
mortgage  in  question  and  declares  that  the  affidavit  was 
authorized. 
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As  to  form  and  substance  the  affidavit  is  sufficient,  and  the 
averments  of  the  affidavit  are  to  be  relied  upon  to  show  that 
the  affiant  held  a  well-recognized  office  in  the  corporation,  viz., 
he  was  the  vice  president,  and  had  the  requisite  knowledge  and 
information. 

It  seems  to  us  that  the  mortgage  as  a  whole,  including  the 
affidavit,  was,  under  the  evidence  in  this  case,  clearly  and  pal- 
pably the  act  of  the  corporation. 

O^ether  the  vice  president  had  general  authority,  by  virtue 
of  his  office  or  under  the  certificate  of  incorporation  or  by  the 
by-laws,  or  whether  he  had  been  designated  under  corporate 
\authority  to  make  the  affidavit,  is  immaterial. 

From  what  we  have  said  the  presumption  arises  that  the 
corporation  requested  it6  vice  president,  either  by  virtue  of  his 
office  or  in  behalf  of  the  corporation,  pro  hoc  vice,  to  make 
the  affidavit  for  it,  and  the  defendant  in  error  offers  no  evi- 
dence to  the  contrary. 

The  Supreme  Court  of  New  Hampshire,  in  Sumner  v. 
Dalton,  58  N.  H.  295,  arrived  at  this  same  result,  and  by  prac- 
tically the  same  reasoning.  In  that  case  the  affidavit  of  con- 
sideration to  a  chattel  mortgage  was  made  by  one  of  three 
selectmen  of  the  municipality  to  which  the  mortgage  was  given. 
A  junior  creditor  attacked  the  validity  of  the  mortgage,  claim- 
ing that  the  affidavit  was  defective  inasmuch  as  the  selectman 
virtute  officii  had  not  the  power  to  make  the  affidavit,  and  that 
his  authority  could  not  be  by  implication  said  to  extend  to  the 
act  in  question  because  the  statute  provided  that  the  action 
of  a  majority  of  the  three  selectmen  was  necessary  to  bind  the 
municipality,  hence  one  selectman  could  not  act. 

The  Supreme  Court,  after  pointing  out  that  there  was  no 
question  involved  of  principal  and  agent,  and  consequently 
of  power  to  bind  the  municipality,  held  that  the  affidavit  in 
question,  being  a  mere  beneficial  act  and  one  of  which  the  cor- 
poration had  availed  itself,  did  not  come  within  the  purview 
of  the  statute  which  required  the  action  of  a  majority  of  the 
selectmen  in  order  to  bind  the  municipality,  and  sustained  the 
validity  of  the  mortgage. 
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The  Court  of  Appeals  of  New  York,  in  an  instructive  and 
pertinent  case,  reviewing  the  authorities  and  citing  the  Tren- 
ton Banking  Co.  case,  held  that  the  verification  of  a  petition 
of  removal  into  the  United  States  Circuit  Court  was  good, 
although  made  by  the  statutory  officer  authorized  to  receive 
process  in  New  York,  and  containing  no  recital  of  authority 
either  arising  from  his  office  or  delegated  to  him  by  the  cor- 
poration. The  decision  was  squarely  against  the  theory  of  the 
defendant  in  error  here,  and  held  to  the  rule  of  Chief  Justice 
Homblower  in  New  Brunswick  Steamboat,  &c.,  Co,  v.  Bald- 
win, supra;  Schaft  v.  Phcemx  MuUial  Life  Insurance  Co., 
supra. 

In  view  of  these  authorities,  it  is  unnecessary  to  answer  the 
objection  which  lies  at  the  foundation  of  the  contention  of 
the  defendant  in  error,  that,  where  a  party  to  a  transaction  is 
a  corporation,  and  the  statute  deals  only  with  individuals,  and 
not  with  corporations,  and  the  party  is  required  to  make  an 
oath  or  to  make  an  acknowledgment,  corporations  thereby  are 
barred  per  se  from  the  benefit  of  the  provision.  The  final 
answer  in  this  state  has  always  been  an  emphatic  negative. 
The  question  was  raised  in  an  attachment  case  {Trenton  Bank- 
ing Co.  V.  Haverstick,  supra) ;  in  the  case  of  an  affidavit  on 
appeal  and  mandamus  (New  Brunswick  Steamboat,  i&c,  Co. 
V.  Baldwin,  supra) ;  in  regard  to  the  right  of  a  corporation  to 
acknowledge  a  chattel  mortgage  (Hopper  v.  Love  joy,  supra) ; 
likewise,  .in  New  York  state,  in  a  matter  of  a  petition  to 
remove  to  the  United  States  Circuit  Court.  Schaft  v.  Phosnix 
Mutual  Life  Insurance  Co.,  supra. 

In  this  court  it  was  lately  urged  in  behalf  of  a  corporation 
that,  because  the  Chancery  act  of  this  state  did  not  recognize 
a  corporation  by  nan>e,  service  of  a  subpoena  ad  respondendum 
was  ineffectual  unless  served  "upon  the  stockholders  or  the 
directors  or  the  trustees  when  convened  as  a  body  or  upon  the 
registered  statutory  agent."  The  service  was  made  upon  the 
vice  president,  and  the  argument  there,  as  here,  was  that  the 
vice  president  was  not  a  statutory  officer  authorized  to  receive 
the  process. 
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Applying  the  principal  that,  in  the  absence  of  statutory 
enactment  to  the  contrary,  the  name  "person"  in  a  statute 
included  the  corporation  if  it  fell  within  the  general  reason 
and  design  of  the  act,  both  as  to  the  benefits  and  restrictions 
of  the  act,  we  held  that  service  upon  an  oflBcer  of  the  defendant 
corporation  was  equivalent,  under  the  statute,  to  personal  ser- 
vice upon  an  individual  defendant,  and  that  the  service  of  a 
suhpcena  ad  responden&um  upon  the  vice  president  was  per- 
sonal service  on  the  corporation.  Martin  v.  Atlas  Estate  Co., 
%o  Ail.  Rep,  881. 

In  this  case  we  hold  that  a  statute  that  authorizes  the  doing 
of  a  certain  act  by  a  corporation  or  by  its  agent  should  be 
given  effect  by  permitting  the  corporation  to  act  either  per  se 
through  its  officer  or  per  alium  through  its  agent;  and  fur- 
thermore that  where  it  becomes  necessar}^  for  a  corporation, 
to  gain  the  advantage  of  a  statute  or  otherwise,  to  make  an 
affidavit,  the  affidavit  may  be  made  in  its  behalf  by  an  officer 
thereof  acting  under  the  authority  of  the  corporation  and  pos- 
sessed of  the  requisite  knowledge  to  make  such  an  affidavit  as 
the  law  requires;  that  such  affidavit  is,  in  l^al  contempla- 
tion, the  affidavit  of  the  corporation  and  not  of  an  agent  or 
attorney. 

This  principle  is  applicable  to  the  affidavit  in  the  present 
case  made  under  the  "Act  concerning  mortgages  on  chattels 
(Revision  of  1902),"  and  (Pamph,  L.  1902,  p.  487,  §  4), 
where  the  corporation  is  the  holder  of  the  mortgage.  In  such 
case  a  recital  of  the  official  relationship  of  the  affiant  to  the 
corporation  is  sufficient,  without  proof  of  the  authority  of  the 
affiant,  either  virtute  officii,  or  otherwise,  to  make  the  affidavit. 
In  the  absence  of  evidence  of  limitation  upon  the  powers 
of  the  officer  his  official  rank  makes  no  difference  in  the  appli- 
cation of  the  rule,  because,  provided  the  official  relationship 
of  the  affiant  appears  in  the  affidavit,  it  will  not,  for  the  pur- 
pose of  defeating  that  act,  be  presumed,  in  the  absence  of 
proof  to  the  contrary,  that  he  did  it  otherwise  than  in  his  offi- 
cial capacity. 

Especially  is  this  true  where  a  corporation  affirms,  not  repu- 
diates, the  validity  of  the  proceeding  of  which  the  affidavit  is 
a  part. 
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Tested  by  these  rules,  the  affidavit  of  the  vice  president  was 
the  affidavit  of  the  corporation,  the  holder  of  the  mortgage, 
and  it  was  unnecessary  that  it  should  appear  that  the  vice 
president  was  authorized,  viriute  officii  or  otherwise,  to  make 
the  affidavit. 

The  presumption  of  authority  was  prima  facie  established 
by  the  allegations  of  the  affidavit,  which  may  be  relied  upon, 
in  view  of  its  positive  affirmance,  to  show  that  the  affiant  had 
sufficient  knowledge  of  the  facts  to  make  the  requisite  affidavit. 

Accordingly  the  judgment  under  review  must  be  reversed 
and  judgment  in  the  court  below  ordered  for  the  plaintiff,  in 
accordance  with  the  stipulation  in  this  case. 

For  affirmance — None. 

For  reversal — The  Chief  Justice,  Garrison,  Swayze, 
Reed,  Trenchard,  Bogert,  Vredenburgh,  Green,  Gray, 
Dill,  J.J.     10. 


ALFRED  CURRY.  PLAINTIFF  IN  ERROR,  v.  CONGRESS 
HALL  HOTEL  COMPANY,  DEFENDANT  IN  ERROR. 

Submitted  July  8,  1907— Decided  November  18,  1907. 

On  error  to  the  Supreme  Court. 

For  the  plaintiff  in  error,  Matthew  Jefferson  and  John  W. 
Wescott. 

For  the  defendant  in  error,  Carrow  &  Kraft 

Per  Curiam. 

The  judgment  of  the  Supreme  Court  brought  up  by  this 
writ  of  error  is  affirmed,  for  the  reasons  given  in  the  per 
curiam  opinion  in  the  Supreme  Court  in  the  cause. 
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For  affirmance — Magie,  Chancellor,  The  Chief  Jus- 
tice, Garrison,  Hendrickson,  Swayze,  Reed,  Trenohaed, 
BoGERT,  Vredenburgh,  Vroom,  Green,  Gray,  Dill,  J.J. 
13. 

For  reversal — None. 


IVER   C.  OSTERGAARD  v.   GREEK   CATHOLIC   CONGREGA- 
TION OF  ST.  JOHN  THE  BAPTIST. 

Argued  June  26.  1907— Decided  November  18,  1907. 
On  error  to  the  Middlesex  Circuit  Court. 
For  the  plaintiff  in  error,  Charles  T,  Cowenhoven, 
For  the  defendant  in  error,  Adrian  Lyon, 

Per  Curiam. 

An  examination  of  the  bills  of  exceptions,  upon  which  the 
assignments  of  error  in  this  case  ai'e  rested,  satisfies  us  that  the 
judicial  rulings  complained  of,  even  if  technically  erroneous, 
worked  no  harm  to  the  plaintiff  in  error;  that  they  could  have 
had  no  effect  either  in  the  determination  of  the  question  of  his 
liability,  or  of  the  amoimt  of  that  liability  as  found  by  the  jury. 
For  this  reason  the  judgment  will  be  affirmed. 

For  affirmance — Magie,  Chancellor,  The  Chief  Justice, 
Garrison,  Hendrickson,  Pitney,  Swayze,  Reed,  Trekch- 

ARD,   BOQERT,   VREDENBURQH,   VROOM,    GREEN,    GrAY,    DiLL, 

J.J.    14. 

For  reversal — None. 
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CENTRAL  RAILROAD  COMPANY  OF  NEW  JERSEY,  PLAINT- 
IFF IN  ERROR,  V.  BOARD  OF  EQUALIZATION  OF 
TAXES,  DEFENDANT  IN   ERROR. 

Submitted  June  Term,  1907— Decided  November  18,  1907. 

On  error  to  the  Supreme  Court,  whose  opinion  is  reported 
in  45  Vroom  1. 

For  the  plaintiff  in  error,  Ocorge  Holmes. 

For  the  defendant  in  error,  Robert  H.  McCarter,  attorney- 
general. 

PicR  Curiam. 

The  constitutionality  of  the  act  of  1905  (Pamph,  L,,  p.  189) 
has  been  recently  affirmed  by  this  court  {Bergen  and  Dundee 
Railroad  Co.  v.  State  Board  of  Assessors,  45  Vroom  742), 
and  needs  no  further  discussion. 

The  Supreme  Court,  in  the  present  case,  held  that  the 
plaintiff  in  error  was  not  entitled  to  the  relief  sought  by 
reason  of  the  way  in  which  the  facts  were  presented  to  the  state 
board  of  equalization,  but  sustained  the  power  of  that  board 
under  the  statute  creating  it  (Pamph.  L.  1905,  p.  123)  to  act 
upon  a  proper  presentation  of  the  facts.  Since  that  decision 
this  court  has  decided  that  the  state  board  has  not  the  power 
claimed  for  it.  Jersey  City  v.  Board  of  Equalization,  45 
Vroom  753. 

The  necessary  result  is  the  affirmance  of  the  judgment  in  the 
present  case,  and  it  is  unnecessary  to  consider  the  question 
whether  the  state  board  of  equalization  has  jurisdiction  in 
cases  of  this  character.  The  Supreme  Court  has  recently  de- 
cided adversely  to  this  jurisdiction.  Tuckerton  Railroad  Co. 
V.  State  Board  of  Assessors,  ante  p.  157. 

The  judgment  is  affirmed,  with  costs. 

Vol.  xlvi.  47 
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For  affirmance — Maoib,  Chancellor,  Garrison,  Hbn- 
DRicKsoN,  Pitney,  Swayze,  Bebd,  Trenchard,  Booert, 
Vredenburgh,  Vroom,  Green,  Gray,  Dill,  J.J.    13. 

For  reversal — None. 
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CASES  AT   LAW 


DETERMINBD  IN  THE 


COURT  OF  ERRORS  AND  APPEALS 


OF  THE 


STATE    OF    NEW    JERSEY, 

NOVEMBER  TERM,   1907. 


THE    STATE,    DEFENDANT   IN    ERROR,    v.    MICHAEL    TO- 
MASSI,  PLAINTIFF  IN  ERROR. 

Argued  December  11,  1907— Decided  January  9,  1908. 

1.  The  record  of  conviction  sets  forth  that  the  defendant  was  tried 
by  a  jury  **imp€meled  and  returned  agreeably  to  the  statute  in 
such  case  made  and  provided."  There  being  no  bill  of  exceptions 
tending  to  negative  the  correctness  of  this  recital,  nor  anything 
to  show  a  challenge  of  the  array — Held,  there  can  be  no  reversal 
on  the  ground  that  the  jury  was  not  properly  impaneled. 

2.  Under  section  136  of  the  Criminal  Procedure  act  (Pamph,  L, 
1898,  p.  915),  which  permits  a  review  of  error  committed  "in  the 
denial  of  any  matter  by  the  court  which  was  a  matter  of  discre- 
tion," there  can  be  no  reversal  for  a  matter  that  lies  in  discretion, 
unless  the  case  shows  some  application  to  the  trial  court  in  the 
premises,  for  where  there  is  no  request  there  is  no  denial. 

3.  Under  section  82  of  the  Criminal  Procedure  act  (Famph,  L. 
1898,  p.  897),  which  provides  for  a  list  of  forty-eight  jurors  to  be 
served  upon  the  defendant  in  a  capital  case,  and  prescribes  that  it 
shall  be  drawn  from  the  general  panel  of  jurors  that  may  have 
been  drawn  and  summoned  to  attend  as  jurors  at  the  term  at 
which  the  defendant  is  to  be  tried,  the  formality  of  drawing  the 
list  of  forty-eight  names  to  be  served  upon  the  defendant  is  re- 
quired only  when  the  general  panel  consists  of  more  than  that 
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number,  the  drawing  being  intended  for  the  purpose  of  selecting 
forty-eight  names  out  of  a  greater  number. 

4.  In  a  review  under  section  136  of  the  Criminal  Procedure  act 
(Pamph.  L.  1898,  p.  915)  there  can  be  no  reversal  for  the  admis- 
sion of  a  dying  declaration,  based  upon  the  ground  that  it  was 
not  made  under  a  sense  of  impending  death,  where  there  was 
evidence  justifying  the  finding  of  the  trial  court  that  the  declara- 
tion was  made  under  a  sense  of  impending  death,  for  in  that  case 
the  defendant  cannot  be  said  to  have  suffered  any  wrong  in  the 
premises. 

5.  A  dying  declaration  may  be  discredited  by  showing  the  bad  repu- 
tation of  the  declarant  for  truth  and  veracity,  but  not  by  showing 
that  the  general  character  of  the  declarant  was  bad. 

6.  The  law  of  this  state  does  not  require,  in  the  case  of  a  conviction 
for  murder  in  the  first  degree,  that  the  judgment  shall  set  forth 
the  time,  place  or  planner  of  inflicting  the  death  penalty.  The 
statute  (Pamph,  L.  1906,  p.  112;  Pamph.  L.  1907,  p.  261)  pre- 
scribes the  place  and  manner  in  which  the  penalty  shall  be  in- 
flicted, and  provides  that  the  time  shall  be  fixed  in  the  warrant. 

7.  The  Electrocution  act  {Pamph.  L.  1906,  p.  112)  is  not  unconsti- 
tutional as  prescribing  a  'Vruel  and  unusual*'  punishment. 


On  error  to  Hunterdon  County  Oyer  and  Terminer. 

For  the  plaintiff  in  error,  James  M,  Trimble  and  Nathan 
Kussy. 

For  the  state,  Oeorge  K.  Large,  prosecutor  of  the  pleas, 
and  George  H.  Large. 

The  opinion  of  the  court  was  delivered  by 

Pitney,  J.  The  plaintiff  in  error  was  indicted  in  the  Hun- 
terdon Oyer  for  the  murder  of  a  woman  named  Delia  Con- 
gilio;  upon  trial  was  found  guilty  of  murder  in  the  first 
degree,  and  was  thereupon  sentenced  to  death.  The  present 
writ  of  error  is  sued  out  to* test  the  legality  of  his  conviction 
and  sentence.  There  are  bills  of  exceptions  sealed  to  certain 
rulings  of  the  trial  court  pursuant  to  section  135  of  the 
Criminal  Procedure  act,  and  there  is  also  a  certificate  of  "the 
entire  record  of  the  proceedings  had  upon  the  trial,"  brought 
up  pursuant  to  section  136.  Plaintiff  in  error  has  filed 
assignments  of  error  based  upon  the  exceptions,  and  has  also 
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specified  causes  for  reversal,  a.s  required  by  section  137  of  the 
act  mentioned.    Pamph.  L,  1898,  pp.  914,  915. 

The  first  matter  requiring  mention  is  the  mode  in  which 
the  jury  was  selected.  It  is  specified  among  the  dauses  of 
reversal  that  "the  said  defendant  was  tried  by  a  jury  drawn 
in  the  ordinary  way  from  the  general  panel,  and  not  by  a  jury 
selected  from  a  list  of  forty-eight  jurors  drawn  from  the  box 
in  the  presence  of  the  judge  of  the  Court  of  Quarter  Sessions 
of  said  county  or  the  clerk  thereof  from  the  general  panel  of 
jurors  that  had  been  summoned  to  attend  at  the  term  at  which 
the  said  defendant  was  to  be  tried,"  &c.  The  reference  is  to 
the  statutory  requirement  contained  in  section  82  of  the 
Criminal  Procedure  act.    Pamph.  L,  1898,  p.  897. 

There  is  no  evidence  before  us  to  support  this  specification. 
The  record  sets  forth  that  the  defendant,  was  tried  by  a  jur}' 
"impaneled  and  returned  agreeably  to  the  statute  in  such  case 
made  and  provided."  There  is  no  bill  of  exceptions  tending 
to  negative  the  correctness  of  this  recital,  nor  anything  to 
show  a  challenge  of  tlie  array.  The  printed  book  submitted 
to  us  contains  a  "list  of  the  names  of  duly  qualified  jurors" 
drawn  to  serve  at  the  term  of  court  at  which  the  defendant 
was  tried,  and  this  list  appears  to  have  been  certified  by  the 
sheriff  and  by  the  judge  of  the  Court  of  Common  Pleas  as 
the  general  panel  of  jurors  drawn  for  service  at  the  term 
mentioned,  pursuant  to  section  13  of  the  revised  act  concern- 
ing juries,  as  amended  by  the  act  of  April  21st,  1876. 
Pamph.  L.  1876,  p.  360;  Gen.  Stat,  p.  1854,  pi.  50.  This 
list  contains  the  names  of  forty-eight  jurors.  It  forms,  how- 
ever, no  part  of  the  "record  of  the  proceedings  had  upon  the 
trial"  within  the  meaning  of  section  136  of  the  Criminal ' 
Procedure  act.  Nor  does  that  section  admit  of  a  review  in 
this  case  with  respect  to  the  drawing  of  the  jury,  for  the 
review  is  confined  to  error  committed  either  in  the  admission 
or  rejection  of  testimony,  or  in  the  charge  of  the  court,  or  in 
the  denial  of  any  matter  by  the  court  which  was  a  matter  of 
discretion.  The  case  shows  no  application  to  the  discretion 
of  the  court  with  respect  to  the  drawing  or  impaneling  of  the 
jury,  and  therefore,  of  course,  no  denial  of  a  matter  which 
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lay  in  the  courfs  discretion,  for  where  there  is  no  request 
there  is  no  denial.'  State  v.  Valentina,  42  Vroom  552,  556. 

The  point  made  in  the  argument  is  that  under  section  82 
of  the  Criminal  Procedure  act  it  is  essential  that  the  list  of 
forty-eight  jurors  to  be  served  upon  the  defendant,  and  from 
which  the  jury  is  to  be  selected  for  his  trial,  shall  be  first 
drawn  from  the  box  containing  the  names  of  the  general 
panel  summoned  to  attend  as  jurors  at  the  term  at  which  the 
defendant  is  to  be  tried.  It  may  be  sufficient  to  say  that  if 
this  procedure  be  indeed  made  essential  by  the  act,  it  was 
presumably  followed  in  the  present  case,  for  the  recital  of 
the  record  that  the  trial  jury  was  impaneled  and  returned 
agreeably  to  the  statute  is  not  overcome  by  anything  that 
appears  before  us. 

But,  in  our  opinion,  the  statute  does  not  make  it  essential, 
in  cases  where  the  general  panel  of  jurors  contains  precisely 
forty-eight  names,  that  these  names  should  be  put  into  a  box 
and  withdrawn  therefrom  in  order  to  determine  the  names  of 
jurors  to  be  served  upon  the  defendant. 

The  section  of  the  Jury  act  already  cited  (Oen.  Stat,,  p. 
1854,  pi.  50)  authorizes  the  Court  of  Common  Pleas  to  de- 
termine how  many  men  shall  be  summoned  as.  jurors  to  con- 
stitute the  general  panel.  The  number  summoned  may  be 
forty-eight,  or  may  be  either  more  or  less  than  that  number. 
Section  82  of  the  Criminal  Procedure  act  (Pamph.  L.  1898,  p. 
897)  provides  for  a  list  of  forty-eight  juror's  to  be  served 
upon  the  defendant  in  a  capital  case,  and  prescribes  that  "it 
shall  be  the  duty  of  the  sheriff  or  other  proper  officer  to  draw 
such  list  of  forty-eight  jurors,  so  to  be  served,  from  the  box 
in  the  presence  of  the  judge  of  the  Court  of  Common  Pleas 
of  the  county,  or  in  the  presence  of  the  clerk  of  said  court, 
from  the  general  panel  of  jurors  that  may  have  been  drawn 
and  summoned  to  attend  as  jurors  at  the  term  at  which  such 
defendant  is  to  be  tried;  but  if  forty-eight  jurors  shall  not 
be  so  drawn  and  summoned,  or  if  for  any  other  reason  the 
number  of  jurors  drawn  or  summoned  shall  be  reduced  below 
forty-eight,  then  the  said  sheriff  or  officer  shall  add  to  the 
number  so  drawn  and  summoned  as  many  more  persons  of 
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the  body  of  his  county  qualified  to  serve  as  jurors  as  shall 
make  up  the  number  of  forty-eight/^  Manifestly  the  formal- 
ity of  drawing  the  list  of  forty-eight  jurors  to  be  served  upon 
the  defendant  is  required  only  when  the  general  panel  con- 
sists of  more  than  that  number,  the  drawing  being  intended 
for  the  purpose  of  selecting  forty-eight  names  out  of  a  greater 
number.  Where  the  general  panel  consists  of  more  than 
forty-eight  the  drawing  is  essential.  For  the  case  of  a  general 
panel  of  less  than  forty-eight  the  section  makes  express  pro- 
vision. Provision  is  likewise  made  for  a  panel  of  forty-eight 
or  more  reduced  below  that  number  for  any  reason.  In  either 
of  these  cases  the  sherifE  is  to  add  to  the  number  as  many 
more  names  as  shall  make  up  the  number  of  forty-eight.  But 
where  the  general  panel  consists  of  forty-eight,  and  has  not 
been  reduced,  the  statute  does  not  require  the  idle  form  of 
putting  the  forty-eight  names  into  a  box  for  the  mere  pur- 
pose of  drawing  out  the  same  names. 

Therefore,  assuming  the  qiiestion  to  be  raised  by  the  record, 
we  find  it  to  be  without  substance. 

The  next  point  deserving  mention  is  the  admission  of  the 
testimony  of  one  Bishop  concerning  statements  made  by  the 
deceased,  in  the  absence  of  the  defendant,  after  the  infliction 
of  the  mortal  wounds.  The  statements  were  admitted  as 
dying  declarations.  It  is  argued  that  they  were  not  properly 
admissible  as  such,  because  not  made  imder  the  sense  of  im- 
pending death.  There  was,  however,  evidence  tending  to 
show  that  shortly  before  the  interview  between  Bishop  and 
the  deceased,  concerning  which  he  testified,  the  deceased  had 
received  certain  pistol-shot  wounds  from  which  she  shortly 
afterwards  died;  that  she  had  declared  that  she  was 
"wounded  in  the  heart,"  and  would  be  dead  in  about  five 
minutes;  that  she  had  asked  a  friend  to  go  with  her  to  the 
hospital,  stating  that  she  wished  to  die  in  her  arms;  that  a 
priest  attended  her  and  administered  tlie  last  rites  of  the 
church,  and  that  shortly  after  this  ceremony  the  statement 
was  made  to  Bishop  concerning  which  objection  is  made. 
There  was  abundant  evidence  to  justify  the  trial  court  in 
determining,  as  a  matter  of  fact,  that  the  deceased  was  under 
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a  sense  of  impending  death  at  the  time  the  declaration  was 
made.  In  State  v.  Monich,  45  Vroom  522,  this  court  held 
that  such  a  finding,  if  supported  by  any  legal  evidence,  is  not 
reviewable  by  ordinary  writ  of  error.  Nor  is  it  reviewable 
under  section  136  of  the  Criminal  Procedure  act  {Pamph. 
L,  1898,  p.  915)  unless  there  was  "manifest  wrong  and 
injury"  to  the  defendant  in  the  admission  of  the  dying 
declaration.  Where  the  finding  by  the  trial  court  of  the 
preliminary  fact  upon  which  its  admissibility  rests  is  clearly 
justified  by  the  evidence,  the  defendant  cannot  be  said  to  have 
sufi!ered  any  wrong  in  the  premises. 

The  next  point  to  be  noticed  is  the  overruling  of  evidence 
offered  by  the  defendant  to  show  the  general  bad  character  of 
the  deceased  for  the  purpose  of  impeaching  her  veracity  and 
thus  discrediting  the  dying  declaration.  No  doubt  such  a 
declaration  may  be  discredited  by  showing  the  bad  character 
of  the  declarant  for  truth  and  veracity.  The  declarant  stands 
in  this  respect  like  any  witness.  Evidence  of  the  reputation 
of  the  deceased  as  to  truth  and  veracity  was  admitted  without 
objection,  and  no  such  evidence  was  excluded.  What  was  ex- 
cluded was  evidence  offered  as  to  her  "general  character," 
which  was  immaterial  upon  the  question  of  her  veracity.  The 
rulings  of  the  trial  court  in  overruling  this  class  of  evidence 
are  fully  justified  by  the  decisions  in  this  state  and  by  the 
weight  of  authority  elsewhere.  Atwood  v.  Impson,  5  C  E. 
Gr.  150,  157;  King.  v.  Rnckman,  Id.  316,  357;  10  Am.  £ 
Eng.  En^cl.  L.  385;  30  Id.  1074,  1075;  21  Cyc.  994;  1 
Crreenl.  Ev.  (Wigmore's  16th  ed,).  §  461a. 

It  is  specified  as  cause  for  reversal  that  the  judgment  ren- 
dered, which  is  "that  the  said  Michael  Tomassi  suffer  death 
as  the  punishment  for  said  crime  at  the  time  and  place  and 
in  the  manner  prescril>ed  ])y  law,"  is  void  for  uncertainty. 
Treating  this  specification  as  an  assignment  of  error,  we  find 
it  to  he  without  merit.  The  law  of  this  state  does  not  require 
that  the  judgment  shall  set  forth  the  time,  place  or  manner 
of  inflicting  the  death  penalty.  The  Crimes  act  (Pamph.  L. 
1898,  p.  825,  §  108)  prescribes  that  "every  person  convicted 
of  murder  in  the  first  degree    *     *     *    shall  suffer  death." 
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The  manner  of  inflicting  the  punishment  was  prescribed  by 
section  127  of  the  Criminal  Procedure  act  {Pamph.  L,  1898, 
/?.  911),  that  is,  "by  hanging  the  person  convicted  by  the  neck 
until  dead."  Nothing  in  either  act  requires  that  the  time, 
place  or  manner  of  execution  shall  be  set  forth  in  the  judg- 
ment. Electrocution  was  substituted  for  hanging  by  Pamph. 
L,  1906,  p.  112,  and  this  act  requires  the  presiding  judge  to 
issue  a  warrant  directed  to  the  principal  keeper  of  the  state 
prison,  stating  the  conviction  and  sentence,  and  appointing  a 
week  within  which  such  sentence  must  be  executed.  It  like- 
wise provides  for  cases  where  execution  of  the  sentence  within 
the  time  appointed  is  prevented  in  consequence  of  appellate 
proceedings  or  by  any  other  cause.  The  law,  in  short,  itself 
prescribes  the  manner  in  which  the  death  p(»nalty  shall  be 
inflicted.  The  judgment  of  the  court  could  not  legitimately 
prescribe  a  different  mode,  nor  would  efficacy  be  added  to  it 
by  stating  the  mode  which  the  law  prescrilx»s. 

The  place  of  execution  is  prescribed  by  the  statute  itself, 
as  amended  by  Pamph.  L.  1907,  p.  261.  As  to  the  time,  this 
by  the  statute  is  to  be  set  forth,  not  in  the  judgment,  but  in 
the  warrant  to  be  issued  pursuant  to  the  judgment,  and  this 
warrant  is  to  appoint  a  week  within  which  the  sentence  must 
be  executed,  unless  prevented  by  appeal  or  other  cause.  The 
week  so  appointed  must  begin  not  less  than  four  weeks  and 
not  more  than  eight  weeks  after  the  issuing  of  the  warrant. 
The  time  of  execution  within  that  week  is  left  to  the  discre- 
tion of  the  principal  keeper  of  the  state  prison,  who  is  the 
executive  officer. 

The  common  law  did  not  require  the  time  and  place  of 
execution  to  be  prescribed  by  the  judgment,  but  by  statute 
(25  Oeo,  II.,  ch.  37;  7  Stat,  at  L.  440)  it  was  enacted  that 
all  persons  found  guilty  of  willful  murder  be  executed  accord- 
ing to  law  on  the  next  day  but  one  after  sentence  passed, 
unless  the  same  should  happen  to  be  Sunday,  and  in  that  case 
on  the  Monday  following,  "in  which  sentence  shall  be  ex- 
pressed not  only  the  usual  judgment  of  death,  but  also  the 
time  appointed  hereby  for  the  execution  thereof."  The  prac- 
tice since  pursued  of  setting  forth  in  the  judgment  the  time 
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and  place  of  execution  seems  to  have  arisen  from  this  statute. 
See  4  Bl  Com.  206,  403 ;  appendix,  p.  4.  In  Roesel  v.  State, 
33  Vroom  368,  this  court  recognized  that  the  fixing  of  the 
time  and  place  for  hanging  the  convict  was  distinct  and  sepa- 
rate from  the  judgment,  and  related  only  to  the  execution  of 
the  judgment.  See,  also,  State  v.  Tolla,  44  Id.  249,  251.  So, 
in  Clifford  v.  Heller,  34  Id.  105,  it  was  declared  that  by  the 
common  law  the  time  and  place  of  execution  were  not  named 
in  the  sentence,  but  left  to  the  judgment  and  discretion  of 
the  sheriflE. 

Nor  does  the  confiding  of  a  discretion  to  the  ministerial 
officer  respecting  the  date  of  executing  the  sentence  amount 
to  the  delegation  of  a  judicial  function.  It  is  a  mere  matter 
of  convenience  that  almost  of  necessity  is  left  to  be  arranged 
by  him  to  whom  the  process  of  execution  is  directed.  By  the 
common  practice  in  other  cases  a  writ  of  execution  leaves  the 
officer  free  to  perform  its  mandate  at  any  time  prior  to  the 
return  day,  so  long  as  he  exercises  due  diligence  in  the  prem- 
ises. The  Electrocution  act  limits  the  discretion  by  confining 
the  time  of  execution  to  an  appointed  week,  but  no  judicial 
function  is  thereby  conferred.  The  choice  of  time,  within  the 
week,  is  purely  a  ministerial  function. 

But  finally  it  is  argued  that  the  so-called  Electrocution  act 
is  in  contravention  of  our  constitution  (art.  I,,  pi.  15),  which 
declares  that  "cruel  and  unusual  punishments  shall  not  be 
inflicted.''  The  act  (Pamph.  L.  1906,  p.  112)  prescribes  that 
the  punishment  of  death  must  be  inflicted  ^T)y  causing  to  pass 
through  the  body  of  the  convict  a  current  of  electricity  of 
sufficient  intensity  to  cause  death  as  speedily  as  possible,  and 
the  application  of  such  current  must  be  continued  until  such 
convict  is  dead." 

It  is  not  easy  to  define  what  punishments  are  "cruel  and 
unusual"  within  the  constitutional  inhibition.  In  a  limited 
.^onse,  anything  is  cruel  which  is  calculated  to  give  pain  or 
distress,  and  since  punishment  imports  pain  or  suffering  to 
the  convict,  it  may  be  said  that  all  punishments  are  in  some 
sense  cruel.  But,  of  course,  the  constitution  does  not  mean 
that  crime  for  this  reason  is  to  go  unpunished.    On  the  con- 
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trary,  it  plainly  contemplates  that  crime  can  only  be  effect- 
ively deterred  by  inflicting  some  sort  of  pain  or  suffering  upon 
the  convicted  offender. 

By  the  common  law,  murder,  and  indeed  many  crimes  much 
less  serious,  were  punished  by  death.  This  is  still  the  punish- 
ment under  our  law  for  the  crime  of  murder  in  the  first 
degree.  It  is  absurd  to  suppose  that  the  constitution  prohibits 
it.  Therefore  it  is  open  to  the  legislature  to  determine  some 
mode  in  which  the  death  penalty  may  be  inflicted.  Instead 
of  hanging  by  the  neck,  they  have  now  provided  that  death 
shall  be  caused  as  speedily  as  possible  by  the  direct  application 
of  electricity  to  the  body  of  the  convict.  On  its  face  the 
statute  imports  an  effort  by  the  lawmaking  body  to  mitigate 
the  pain  and  suffering  of  the  convio+.  We  cannot  assume  that 
death  by  the  electric  current  is  a  cruel  punishment  in  the 
constitutional  sense.  A  similar  statute  has  been  sustained  by 
the  Court  of  Appeals  of  New  York  upon  reasoning  that  seems 
to  us  incontrovertible.  People  v.  Durston,  119  N.  Y,  569; 
People  V.  Kemmler,  Id,  580,  587.  See,  also,  In  re  Kemmler,. 
136  U.  8,  436. 

It  is  further  argued,  however,  that  there  is  cruelty  in  sec- 
tion 5  of  the  act  (Pamph,  L.  1906,  p.  113),  which  prescribes 
that  during  the  weeks  intervening  between  the  issuing  of  the 
warrant  and  its  execution  the  person  sentenced  shall  be  kept 
in  solitary  confinement,* and  that  no  person  shall  be  allowed 
access  to  him,  without  order  of  the  court,  excepting  the 
oflBcers  of  the  prison,  his  counsel,  his  physician,  a  priest  or 
minister  of  religion,  if  he  shall  desire  ore,  and  the  members 
of  his  family.  We  are  unable  to  see  that  in  such  confinement 
there  is  cruelty  within  the  constitutional  inhibition.  Con- 
finement of  the  prisoner  is,  of  course,  necessary  pending  the 
execution  of  the  sentence,  and  it  is  within  the  province  of  the 
legislature  to  require  that  he  be  kept  in  seclusion.  A  more 
stringent  provision  for  solitary  confinement  pending  execu- 
tion is  contained  in  the  act  of  George  II.  above  cited. 

A  few  other  points  were  raised  in  argument  and  have  been 
duly  considered.  They  are  without  substance,  and  require  no 
particular  mention. 

The  judgment  under  review  should  be  afiBrmed. 
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For  affirmance — Magie,  Chancellor,  The  Chief  Jus- 
tice, Garrison,  Hendrickson,  Pitney,  Swayze,  Trench- 
ARD,  Bergen,  Bogert,  Vredenburgh,  Vroom,  Green,  Gray, 
Dill,  J.J.     14. 

For  reversal — None. 


SARA  V.  TOMLINSON.  PLAINTIFF  IN  ERROR,  v.  ARMOUR 
&  COMPANY  (A  CORPORATION),  DEFENDANT  IN 
ERROR. 

Submitted  January  10,  1908— Decided  June  15,  ltK)8. 

1.  A  judgment  in  favor  of  either  party  upon  demurrer  to  a  declara- 
tion is  a  final  judgment  reviewable  on  error. 

2.  The  record  returned  to  a  writ  of  error,  besides  reciting  the 
plaintiflt*s  declaration  and  the  demurrer  thereto,  set  forth  simply 
that  the  court  belovr,  having  heard  argument  upon  the  demurrer 
and  duly  considered  the  same,  did  order  that  the  demurrer  be 
sustained  with  costs,  there  being  no  more  formal  entry  of  judg- 
ment nor  any  award  of  a  8i)ecific  sum  for  costs.  After  joinder  in 
error  and  argument. of  the  cause  upon  the  merits — HfW.  that,  for 
purposes  of  review,  the  judgment  as  returned  was  sufficient  in 
substance  and  would  be  treated  as  if  amended  in  the  court  of 
review  with  respect  to  matters  of  form. 

3.  The  common  joinder  in  error  amounts  to  an  admission  by  defend- 
ant in  error  that  what  is  returned  as  the  record  of  the  judgment 
below  is  in  truth  the  record  thereof,  so  that  after  joinder  in  ^rror 
neither  party  can  of  right  allege  diminution  or  have  a  certiorari. 

4.  Thompson  v.  Botcne,  10  Vroom  2.  and  Cooper  v.  Vanderveer,  18 
Id.  178,  criticised ;  Stein  v.  Ooodenough,  40  Id.  635,  distin- 
guished. 

5.  The  technical  phrase  ideo  consideratum  est  is  not  necessary  to 
constitute  such  a  judgment  as  will  support  a  writ  of  error.  The 
want  of  this  technical  phrase,  being  a  defect  of  form  merely,  may 
be  amended,  if  necessary,  in  the  court  of  review. 

6.  A  declaration  setting  forth  that  defendant  was  engaged  in  the 
business  of  putting  up  in  tin  cans  or  vessels,  and  vending,  meats 

.  for  food  and  domestic  use,  and  did  put  up  a  certain  .can  of  ham 
for  food  and  domestic  use,  which  was  sold  by  the  defendant  to  a 
retail  dealer,  to  be  sold  to  customers  and  patrons;  that  plaintiff 
purchased  said  can  of  ham  from  said  retailer  for  food  and  do- 
mestic use ;    that  the  defendant  negligently  put  up  in  said  can  of 
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bam  diseased,  unfit  and  unwholesome  ham,  which  was  deleterious 
and  poisonous  to  the  human  body  and  health,  and  that  the  plaint- 
iff, without  fault  or  negligence  on  her  part,  ate  a  piece  of  ham 
taken  from  said  can,  and  in  consequence  thereof  became  poisoned 
and  sick  with  ptomaine  poison — Held,  to  set  forth  a  good  cause 
of  action,  notwithstanding  the  absence  of  scienter, 
7.  Irrespective  of  the  presence  or  absence  of  contractual  obligations 
arising  out  of  the  dealings  between  manufacturer  and  retailer  and 
between  retailer  and  consumer,  the  manufacturer  of  canned  goods 
is  under  a  duty  to  him  who,  in  the  ordinary  course  of  trade,  be- 
comes the  ultimate  consumer  to  exercise  care  that  the  goods  which 
he  puts  into  cans  and  sells  to  retail  dealers,  to  the  end  that  such 
dealers  may  sell  the  same  to  customers  and  patrons  as  food,  are 
wholesome  and  fit  for  food,  and  not  tainted  with  poison. 


On  error  to  the  Supreme  Court,  whose  opinion  is  reported 
in  45  Vroom  274. 

For  the  plaintiff  in  error,  Carrow  &  Kraft, 

For  the  defendant  in  error,  Gaskill  &  GasJcill, 

The  opinion  of  the  court  was  delivered  by 

Pitney,  Chancellor.  This  writ  of  error  is  brought  to 
review  a  decision  of  the  Supreme  Court  sustaining  defend- 
ant's demurrer  to  plaintiff^s  declaration. 

The  record*  returned  by  that  court  to  the  writ  of  error,  bo- 
sides  reciting  the  declaration  and  the  demurrer  thereto,  sets 
forth  simply  that  the  court,  having  heard  the  argument  of 
counsel  upon  the  demurrer,  and  having  duly  considered  the 
same,  did  order  that  the  demurrer  be  sustained,  with  costs. 
There  is  no  more  formal  entry  of  judgment,  nor  any  award  of 
a  specific  sum  for  costs. 

Upon  this  record  the  plaintiff  in  error  assigns  error  in  that 
the  Supreme  Court  ordered  that  the  demurrer  be  sustain.^d, 
with  costs,  and  decided  that  judgment  should  be  given  for  the 
defendant,  whereas  judgment  should  have  been  given  for  the 
plaintiff.  The  defendant  in  error  filed  the  common  joinder 
in  error,  averring  "that  there  is  no  error  either  in  the  record 
and  proceedings  aforesaid  or  in  giving  the  judgment  afore- 
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said/'  and  praying  "that  the  judgment  aforesaid,  in  manner 
aforesaid  given,  may  in  all  things  be  affirmed/'  &c. 

The  ease  has  been  submitted  upon  arguments  addressed  to 
the  merits,  without  suggestion  of  a  motion  to  quash,  or  other 
objection,  based  upon  the  want  of  a  proper  judgment  re- 
turned. The  question  suggests  itself,  however,  whether  the 
record  manifests  a  definitive  adjudication  against  the  plaintiflE 
in  error  which  ought  to  be  reviewed  here. 

The  general  rule  is  laid  down  in  2  Tidd  {3d  Am,  from  dth 
Lond.  ed.)  1141,  as  follows:  "No  writ  of  error  can  be 
brought  but  on  a  judgment,  or  an  award  in  the  nature  of  a 
judgment,  for  the  words  of  the  writ  are  si  judicium  redditum 
sit,  &c.  And  hence  it  was  formerly  holden  that  a  writ  of 
error  could  not  be  brought  before  judgment  given,  and  if 
tested  before,  it  was  no  supersedeas.  But  it  seems  to  be  now 
agreed  that  a  writ  of  error,  bearing  teste  before  judgment,  is 
good,  so  as  the  judgment  be  given  before  the  return  of  it,  and 
this  is  the  usual  course  for  preventing  execution,  and  the 
allowance  of  it  may  be  served  before  the  return  of  the  writ  of 
inquiry  and  final  judgment.  Still,  however,  if  the  writ  of 
error  be  returnable  before  judgment,  it  may  be  quashed." 
And  (at  p.  1162)  it  is  said:  "If  the  writ  of  error  be  return- 
able before  judgment  is  given,  it  may  be  quashed  on  motion. 
But  where  the  writ  of  error  on  a  judgment  in  the  Common 
Pleas  was  returnable  in  Easter  Term,  and  the  costs  were  not 
taxed  and  final  judgment  signed  until  Trinity  Term,  after 
which  the  defendants,  in  Michaelmas  Term,  served  the  plaint- 
iff with  a  rule  to  assign  errors,  and  the  plaintiff  having  as- 
signed them,  the  defendants,  in  the  same  term,  joined  in 
error,  and  the  case  being  afterwards  argued,  the  judgment  of 
the  Court  of  Common  Pleas  was  reversed.  The  Court  of 
King's  Bench,  under  these  circumstances,  refused  to  quash 
the  writ  of  error,  on  the  ground  that  it  was  returnable  before 
costs  were  taxed  in  the  court  below,  and  consequently  before 
any  judgment  was  given  in  that  court,  as  the  defendant  ought 
to  have  applied  to  quash  it  in  an  earlier  stage  of  the  proceed- 
ings."   Citing  Den  v.  Roake,  6  5am.  &  G.  735,  note. 
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In  Thompson  v.  Bowne,  10  Vroom  2,  our  Supreme  Court, 
upon  an  examination  of  the  record  returned  with  a  writ  of 
error,  concluded  that  no  judgment  had  as  yet  been  actually 
entered,  and  therefore  dismissed  the  writ  as  having  been  im- 
providently  issued  and  returned,  and  this  although  manifest 
error  appeared  in  the  proceedings.  So  harsh  a  practice  ought 
not  to  be  followed  (especially  after  joinder  in  error  and  con- 
sideration of  the  merits)  unless  the  state  of  the  return  clearly 
requires  it,  else  a  mere  mistake  in  form,  for  which  the  plaint- 
iff in  error  is  not  responsible,  may  delay  the  reversal  of  an 
erroneous  judgment  or  the  aflSrmance  of  one  that  is  free  from 
error.  And  why  should  an  erroneous  judgment  stand  any  the 
longer  because  it  adds  informality  to  error?  To  so  hold  is 
simply  to  encourage  loose  practice  in  the  entry  of  judgments. 

In  Cooper  v.  Vcmderveer,  18  Vroom  178,  it  clearly  appeared 
that  the  action  in  which  the  alleged  error  had  been  committed 
had  not  proceeded  to  its  termination,  and  the  Supreme  Court 
properly  dismissed  the  writ  of  error.  Chief  Justice  Beasley, 
however,  in  delivering  the  opinion,  employed  the  phrase,  "A 
writ  of  error  will  not  run  until  the  conclusion  of  the  course 
of  law  in  the  court  of  first  instance.^' 

But  in  Stein  v.  Ooodenough,  40  Vroom  635,  it  was  pointed 
out  by  this  court  that  by  the  later  English  practice  the  writ 
of  error  was  permitted  to  be  tested  before  judgment  entered, 
in  order  that  it  might  operate  as  a  supersedeas  in  cases  where 
execution  was  forthwith  sued  out ;  that  even  under  this  prac- 
tice the  writ  was  good  only  provided  judgment  was  given 
before  its  return,  and  if  it  was  returnable  before  judgment 
was  entered  it  was  quashed  upon  motion,  and  that  this  prac- 
tice is  prevalent  in  this  state,  and  is  recognized  by  that  section 
of  our  Practice  act  (Pa^nph,  L,  1903,  p.  582,  §  170)  which 
provides  that  whenever  any  writ  or  other  proceeding  shall 
require  the  removal  of  the  record  of  any  judgment  to  any 
other  court,  the  clerk  shall  record  the  judgment  and  the  pro- 
ceeding in  the  action  in  full. 

In  Stein  v.  Goodenough  we  retained  the  cause  in  order  that 
the  actual  entry  of  judgment  final  might  be  procured  and  the 
record  then  brought  up  by  certiorari.    But  in  that  case  the 
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return  showed  that  although  rules  entitling  the  defendant  in 
error  to  judgment  had  been  entered  in  the  minutes,  no  judg- 
ment had  been  actually  entered. 

The  present  ease  differs,  for  here  the  return  discloses  not  a 
mere  minute  or  memorandum  of  the  judgment  that  is  to  be 
entered,  but  the  very  entry  of  the  judgment  itself.  The  order 
sustaining  the  defendant's  demurrer  is  certified  to  us  by  the 
Supreme  Court  as  the  record  of  the  judgment  called  for  by 
our  writ  of  error.  It  may  be  presumed  to  have  been  entered 
in  that  form  in  the  judgment  book.  Of  course,  such  an  entry 
is  informal.  The  technical  and  proper  form  of  a  judgment 
sustaining  defendant's  demurrer  to  plaintiff's  declaration, 
after  reciting  that  it  appears  to  the  court  that  the  declaration 
and  the  matters  and  things  therein  contained  are  not  suffi- 
cient in  law  for  the  plaintiff  to  have  and  maintain  his  action 
thereof  against  the  defendant,  proceeds  in  substance  as  fol- 
lows: "Therefore  it  is  considered  that  the  plaintiff  take 
nothing  by  his  said  writ,  and  that  the  defendant  go  thereof 
without  day,"  &c.  And  there  follows  a  judgment  for  costs  in 
the  following  form :  "And  it  is  further  considered  that  the 
•  defendant  do  recover  against  the  plaintiff  [mentioning  the 
sum]  for  his  costs  and  charges  by  him  aboi|t  his  defence  in 
this  behalf  laid  out  and  expended,  by  the  court  here  adjudged 
to  the  defendant,  with  his  assent,  according  to  the  form  of 
the  statute  in  such  case  made  and  provided,  and  that  the  de- 
fendant have  execution  thereof,"  &c.    Arch.  Ap,  299. 

But  the  technical  phrase  "ideo  consideratum  est"  is  not 
necessary  to  constitute  such  a  judgment  as  will  support  a 
writ  of  error.    Den  d.  Rutherford  v.  Fen,  1  Zab,  700,  702. 

Such  a  defect,  being  one  of  form  merely,  may  be  amended, 
if  necessary,  in  this  court.  Apgar's  Administrators  v.  Hiler, 
4  Zab,  808;  Delaware,  Lackawanna  and  Western  Railroad 
Co,  V.  Toffet/,  9  Vroom  525,  526 ;  citing  Hooper  v.  Lane,  6 
H,  L.  Cos.  443,  476,  489,  501,  555. 

The  common  joinder  in  error,  in  nvllo  est  erratum, 
amounts  to  an  admission  by  defendant  in  error  that  what  is 
returned  as  the  record  of  the  judgment  under  review  is  in 
truth  the  record  thereof,  so  that  after  joinder  in  error  neither 
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party  can  of  right  allege  diminution  or  have  a  certiorari.  2 
Tidd  1174;  Gilliland  v.  Rappleyea,  3  Gr.  138,  145.  Indeed, 
the  common  joinder  ordinarily  concludes  with  a  prayer  "that 
the  judgment  aforesaid,  in  manner  aforesaid  given,  may  in 
all  things  be  affirmed.''  And  such  is  the  prayer  of  the  de- 
fendant in  this  case.  It  involves  a  clear  inconsistency  to 
admit  the  defendant  in  error  afterwards  to  move  to  quash  the 
writ  of  error  on  the  ground  that  no  judgment  has  been  re- 
turned. 

It  is  true  that  notwithstanding  the  parties  may  thus  be 
bound  by  their  admissions,  the  court  of  review  is  not  re- 
strained from  looking  into  the  record,  and  may  of  its  own 
motion  award  a  certiorari  to  supply  any  defects  in  the  body 
of  the  record  or  in  its  outbranches.  Such  was  the  course  pur- 
sued by  us  in  the  case  of  Stein  v.  Goodenough,  above  cited. 

But  in  the  present  case  the  judgment  record,  in  the  form 
in  which  it  has  l)een  made  up  in  the  Supreme  Court,  and  by 
that  court  returned  to  us,  sufficiently  imports  a  determination 
of  the  merits  raised  by  the  demurrer,  and  lacks  only  a  precise 
ascertainment  of  the  amount  of  costs.  Of  this  imperfection 
defendant  in  error  makes  no  complaint.  If  the  judgment  is 
to  be  affirmed,  only  defendant  in  error  will  be  harmed  by  the 
omission  of  costs.  If  the  judgment  is  to  be  reversed  because 
erroneous  on  the  merits,  the  judgment  for  costs  would,  of 
course,  fall  with  it. 

A  judgment  in  favor  of  either  party  upon  demurrer  to  a 
declaration  is  a  final  judgment  reviewable  on  error.  Hale  v. 
Lawrence,  2  Zob,  72,  80. 

Upon  the  whole,  therefore,  we  see  nothing  in  the  exigencies 
of  the  present  case  to  require  that  decision  be  delayed  in  order 
to  enable  the  Supreme  Court  to  perfect  its  judgment  record 
and  return  the  perfected  record  to  us  pursuant  to  a  certiorari. 
For  the  purposes  of  a  review  we  consider  the  judgment  as  re- 
turned sufficient  in  substance,  and  will  treat  it  as  if  amended 
in  this  court  with  respect  to  the  mere  matter  of  form. 

We  proceed,  therefore,  to  consider  the  case  upon  its  merits. 

The  plaintiffs  declaration  sets  forth  that  the  defendant  was 
engaged  in  the  business  of  putting  up  in  tin  cans  or  vessels, 

Vol.  xlvi.  48 
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and  vending,  meats  or  ham  for  food  and  domestic  use,  and 
did  put  up  a  certain  can  of  ham  for  food  and  domestic  use 
whicli  was  sold  by  the  defendant  to  a  retail  dealer  to  be  sold  to 
customers  and  patrons;  that  plaintiff  purchased  said  can  of 
ham  from  said  retailer  for  food  and  domestic  use;  that  the 
defendant  "so  carelessly,  negligently,  recklessly  and  improp- 
erly put  up  in  said  can  of  ham  diseased,  unfit  and  unwhole- 
some pork  or  ham  which  was  deleterious  and  poisonous  to  the 
h  11  man  body  and  health,  that  the  plaintiff  after  purchasing 
said  can  of  ham,  and  without  fault  or  negligence  on  her  part, 
ate  a  piece  of  ham  taken  from  said  can,  and,  in  consequence 
thereof,  became  poisoned  and  sick  with  ptomaine  poison." 

Defendant's  demurrer  raised  certain  formal  objections  that 
under  the  old  practice  could  have  been  raised  only  by  special 
demurrer,  and  are  now  available  only  on  motion  to  strike  out. 
Central  Railroad  Co,  ads.  Van  Horn,  9  Vroom  133,  139;  Race 
v.  Easton  and  Amhoy  Railroad  Co.,  33  Id,  536,  539;  Minnuci 
v.  Philadelphia  and  Reading  Railroad  Co.,  39  Id.  432;  Jack- 
son V.  Pennsylvania  Railroad  Co.,  40  Id.  79;  Kamuff  v. 
Kelch,  hi.  499.  Thos^e  objections  the  Supreme  Court  prop- 
erly disregarded. 

Tlie  only  question  properly  raised  by  the  demurrer,  is 
wliether  upon  the  facts  stated  in  the  declaration,  and  in  the 
absence  of  scienter,  there  is  a  liability  on  the  part  of  the 
defendant.  The  Supreme  Court  held  there  was  none,  and 
this  upon  the  ground  that  at  common  law,  upon  a  sale  of  food 
or  provisions  by  a  manufacturer  to  a  dealer,  there  is  no  ini- 
])licd  warranty  of  wholesomeness ;  and  that  assuming  a  dif- 
ferent rule  exists  in  the  case  of  a  sale  by  such  dealer  to  a  con- 
sumer, yet  the  consumer,  in  the  absence  of  a  statute  cannot 
hold  the  manufacturer  or  original  vendor  to  a  higher  degree 
of  duty  than  that  cast  upon  him  by  common  law  with  respect 
to  his  own  vendee. 

In  our  opinion  the  Supreme  Court  erred  in  making  the 
question  of  defendant's  liability  turn  upon  the  existence  or 
non-existence  of  a  warranty.  Whether  a  warranty  be  express 
or  implied,  it  is  a  matter  of  contract,  rendering  the  maker 
lial)le  in  case  of  breach,  notwithstanding  he  used  all  care  to 
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prevent  a  breach,  but  rendering  him  liable  in  ordinary  cir- 
cumstances only  to  the  party  with  whom  he  contracted,  or  to 
others  for  whose  benefit  the  contract  was  made. 

Assuming  (without  deciding)  that  there  is  no  implied  war- 
ranty on  the  part  of  the  manufacturer  of  canned  food  that 
the  goods  shall  be  wholesome  and  fit  to  be  eaten,  it  by  no 
means  follows  that  there  is  no  duty  resting  upon  the  manu- 
facturer to  exercise  care  that  the  contents  of  the  cans,  which 
it  puts  upon  the  market  to  be  sold  for  food  and  domestic  use, 
are  in  fact  food  rather  than  poison. 

In  this  state  we  have  repeatedly  held  that  where  a  duty 
arises  solely  out  of  a  contract  no  one  can  bring  an  action  for 
its  breach  unless  he  be  a  party  to  the  contract  or  one  for 
whose  benefit  it  is  made.  Marvin  Safe  Co.  v.  Ward,  17  Vroom 
19;  Styles  v.  Long  Company,  38  Id,  413,  417;  same  case  at 
a  later  stage,  41  Id.  301 ;   Conklin  v.  Stoats,  Id.  771. 

But  in  these  cases  liability  was  denied  upon  the  ground 
that,  aside  from  the  contract,  there  was  no  duty  incumbent 
upon  the  defendant.  In  the  case  in  17  Vroom,  Ward  was 
subject  to  a  contractual  obligation  to  build  a  bridge  in  accord- 
ance with  his  contract,  and  was  under  no  other  duty.  The 
contract  was  subject  to  modification  and  waiver  as  between 
the  parties.  In  the  Styles  case,  as  reported  in  38  Id.,  it 
appeared  that  the  trial  judge  had  submitted  to  the  jury  the 
contractual  obligation  to  light  the  footbridge,  arising  out  of 
defendant's  agi-eement  with  the  board  of  freeholders,  as  form- 
ing in  and  of  itself  a  sufiicient  basis  for  imposing  upon  the 
defendant  the  duty  of  exercising  care  towards  the  public,  for 
breach  of  which  duty  the  plaintiff,  as  one  of  the  public,  could 
maintain  an  action  of  tort,  and  that  the  stipulations  of  the 
contract  were  adopted  as  the  sole  criterion  for  determining 
what  precautions  were  necessary  to  be  taken  by  the  defendant 
in  order  to  fulfill  the  duty  in  question.  It  was  held  by  the 
Supreme  Court  that  this  was  error.  In  the  case  in  41  Id. 
it  was  held  by  this  court  that  the  contractual  obligation  created 
no  liability  toward  the  traveling  public,  and  that  the  Long 
Company  was  not  liable  under  the  doctrine  of  invitation,  be- 
cause it  was  the  county  authorities  who  had  invited  the  public 
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to  use  the  bridge  and  not  the  bridge  builder.  In  Conklin  v. 
Staats,  the  scow  that  was  damaged  was  berthed  by  the  defend- 
ant at  a  place  where  there  was  a  submerged  pile,  upon  which 
the  plaintiff's  scow  was  impaled  when  the  tide  fell.  There 
was  no  notice  to  the  defendant  of  the  existence  of  the  sub- 
merged pile,  but  because  defendant  had  contracted  with  a 
third  party  to  remove  all  old  piles  it  was  contended  that  it 
thereby  came  under  a  general  duty  to  the  public,  including 
the  plaintiffs.  This  court  held  that  the  plaintiff,  not  being 
a  party  to  that  contract,  could  not  maintain  an  action  of  tort 
in  respect  to  the  breach  of  a  duty  that  arose  solely  from  its 
provisions. 

In  Styles  v.  Long  Company,  41  Vroom  302,  Mr.  Justice 
Swayze,  speaking  for  this  court,  cited  some  distinguishable 
eases  where  the  existence  of  the  contract  creates  a  situation 
that  subjects  the  parties  to  duties  that  are  independent  of  the 
obligation  to  perform  the  contract,  instancing  the  duty  of 
carriers  of  passengers  {Marshall  v.  York,  &c,,  Ry.  Co.,  11  C. 
B,  655),  the  duty  of  a  vendor  of  drugs  {Thomas  v.  Winches- 
ter, 6  N.  Y,  397),  the  duty  of  the  vendor  of  a  gun  to  a  person 
for  whom  it  was  bought  {Langridge  v.  Levy,  2  Mees.  &  W. 
519 ;  4  Id,  337),  the  duty  of  a  person  who  participates  in  the 
management  of  a  highly  dangerous  agency' (Fan-  Winkle  v. 
Americam,  Steam  Boiler  Co.,  23  Yroom  240),  the  duty  of  a 
county  clerk  under  the  statute  in  canceling  a  mortgage  {Ap- 
plehy  V.  State,  16  /d.  161),  as  cases  where  the  duty  was  held 
to  ho  a  positive  duty  independent  of  the  contract,  although 
arising  out  of  a  state  of  facts  created  by  the  contract. 

Coming,  then,  to  consider  the  facts  of  the  present  ease  as 
averred  in  the  declaration,  and  dealing  with  them  irrespective 
of  the  presence  or  absence  of  contractual  obligations  arising 
out  of  the  dealings  between  manufacturer  and  retailer  and 
))etween  retailer  and  consumer,  the  question  is  whether  the 
manufacturer  is  under  a  duty  to  him  who  in  the  ordinary 
course  of  trade  becomes  the  ultimate  consumer  to  exercise 
care  that  the  goods  which  he  puts  into  cans  and  sells  to  retail 
dealers,  to  the  end  that  such  dealers  may  sell  the  same  to  ciis- 
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tomers  and  patrons  as  food,  are  wholesome  and  fit  for  food, 
and  not  tainted  with  poison. 

Canned  goods  are  at  the  present  day  in  such  common  use 
that  we  may  judicially  recognize  that  the  contents  are  sealed 
up,  not  open  to  the  inspection  or  test  either  of  the  retailer  or 
of  the  customer  until  they  are  opened  for  use,  and  not  then 
susceptible  to  practical  test,  except  the  test  of  eating.  When 
the  manufacturer  puts  the  goods  upon  the  market  in  this 
form  for  sale  and  consumption  he  in  effect  represents  to  each 
purchaser  that  the  contents  of  the  can  are  suited  to  the  pur- 
pose for  which  it  is  sold,  the  same  as  if  an  express  representa- 
tion to  that  effect  were  imprinted  upon  a  label.  Under  these 
circumstances  the  fundamental  condition  upon  which  the 
common-law  doctrine  of  caveat  emptor  is  based — that  the 
buyer  should  *look  out  for  himself' — is  conspicuously  absent, 
for  he  has  no  opportunity  to  look  out  for  himself.  And  when 
he  thus  buys  and  eats  the  contents  of  the  package,  relying 
upon  the  assurance  of  the  manufacturer  that  they  are  fit  to  be 
eaten,  it  seems  to  us  to  result,  from  general  and  fundamental 
principles,  that  he  has  a  right  to  insist  that  the  manufacturer 
shall  at  least  exercise  care  that  they  are  so  fit,  and  are  not 
unwholesome  and  poisonous. 

Among  the  most  fundamental  of  personal  rights,  without 
which  man  could  not  live  in  a  state  of  society,  is  the  right  of 
personal  security,  including  "the  preservation  of  a  man's 
health  from  such  practices  as  may  prejudice  or  annoy  it"  (1 
Bl.  Com.  129,  134),  a  right  recognized,  needless  to  say,  in 
almost  the  first  words  of  our  written  constitution.  Const., 
art.  1,  H  1.  To  assert,  therefore,  that  one  living  in  a  state  of 
society  organized,  as  ours  is,  according  to  the  principles  of 
the  common  law  need  not  be  careful  that  his  acts  do  not  en- 
danger the  life  or  impair  the  health  of  his  neighbor  seems  to 
offend  against  the  fundamentals. 

Fpon  what  other  fundamental  principle  does  the  rule  rest 
that  one  who  uses  a  highway  must  be  careful  not  to  collide 
with  his  neighbor?  Upon  what  other  fundamental  principle 
does  the  law  of  libel  and  slander  rest,  or  the  rule  recently  laid 
down  by  this  court  in  Brennan  v.  United  Hatters,  44  Vroom 
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T29,  744,  that  any  act  is  wrongful  which,  in  the  ordinary 
course,  will  infringe  upon  the  rights  of  another,  to  his  dam- 
age, except  it  be  done  in  the  exercise  of  an  equal  or  superior 
right  ? 

In  Jjangridge  v.  Let^y,  supra,  plaintiff's  father  bargained 
with  defendant  to  buy  of  him  a  gun  for  the  use  of  himself 
and  sons,  and  the  defendant,  by  falsely  and  fraudulently 
warranting  the  gun  to  have  been  made  by  N.,  and  to  be  a 
good,  safe  and  secure  gun,  sold  the  gun  to  plaintiff's  father, 
and  the  plaintiff,  knowing  and  confiding  in  the  warrant)-, 
used  the  gun,  which  in  his  hands,  by  reason  of  its  weak,  dan- 
gerous and  insufficient  construction  and  materials,  burst, 
whereby  plaintiff  was  injured.  Held,  by  the  Courts  of  Ex- 
chequer and  of  Exchequer  Chamber,  that  the  action  was 
maintainable  on  the  ground  "that  as  there  is  fraud,  and 
damage  the  result  of  that  fraud,  not  from  an  act  remote  and 
consequential,  but  one  contemplated  by  the  defendant  at  the 
time  as  one  of  its  results,  the  party  guilty  of  the  fraud  is 
responsible  to  the  party  injured."  This  case  of  itself  is  of 
course  not  an  authority  closely  in  point  with  the  case  before 
us,  for  here  there  is  no  averment  of  fraud,  but  only  of  negli- 
gence. But  in  Oeorge  v.  Skivingion,  L.  R,,  5  Exch,  1,  where 
the  declaration  alleged  that  the  defendant  carried  on  the  busi- 
ness of  a  chemist,  and  in  the  course  of  his  business  professed 
to  sell  a  chemical  compound  made  of  ingredients  known  only 
to  him,  and  by  him  represented  to  be  fit  to  be  used  for  a  hair 
wash,  and  the  ])laintiff  J.  C  thereupon  bought  of  the  defend- 
ant a  bottle  of  this  hair  wash,  to  be  used  by  his  wife,  the 
plaintiff  E.  G.,  as  the  defendant  then  knew,  and  averred  that 
the  defendant  had  negligently  and  unskillfully  prepared  the 
hair  wash,  so  that  by  reason  thereof  it  was  unfit  to  be  used 
for  washing  the  hair,  whereby  the  female  plaintiff,  who  used 
it  for  that  purpose,  was  injured.  It  was  held  by  the  Court 
of  Exchequer  on  demurrer  that  a  good  cause  of  action  was 
disclosed.  This  decision  was  based  upon  the  authority  of 
Langridge  r.  1jQ\}\  it  ))eing  held  that  the  duty  was  of  a  simi- 
lar character,  one  of  the  barons  saying,  "Substitute  the  word 
'negligence'  for  'fraud,'  and  the  analogy  between  Langridge 
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V.  Levy  and  this  case  is  complete.^'  Longmeid  v.  Ilollidatj,  6 
Edxh.  761,  was  distinguished,  hut  upon  grounds  that  are  not 
very  satisf actor}'.  In  the  latter  ca.se  it  was  held  that  a  trades- 
man who  contracts  with  an  individual  for  the  sale  to  him  of 
an  article  to  be  used  (in  this  instance  a  lamp)  for  a  particu- 
lar purpose  by  a  third  party  is  not,  in  the  absence  of  fraud, 
liable  for  injury  caused  to  such  person  by  some  defect  in  the 
construction  of  the  article.  In  this  ca^e  the  declaration 
averred  that  there  was  a  fraudulent  representation  that  the 
himp  was  safe,  but  of  this  there  was  no  proof  at  the  trial. 
There  was  no  averment  in  the  declaration  of  negligence  on 
the  part  of  the  defendant  in  the  manufacture  of  the  lamp. 
The  decision  may  perhaps  be  sustained  upon  this  ground. 

The  leading  American  case  is  Thomas  v.  Winchester,  6  N. 
Y.  397  (1852).  This  is  a  well-considered  case,  and  holds  that 
a  dealer  in  drugs  and  medicines  who  carelessly  labels  a  deadly 
poison  as  a  harmless  medicine  and  sends  it  so  labeled  into 
market,  is  liable  to  all  persons  who,  without  fault  on  their 
part,  are  injured  by  using  it  as  such  medicine  in  consequence 
of  the  false  label;  that  such  liability  arises  not  out  of  any 
contract  or  privity  between  the  dealer  and  the  person  injured, 
but  out  of  the  duty  which  the  law  imposes  upon  the  fonner  to 
avoid  acts  in  their  nature  dangerous  to  the  lives  of  others. 

This  decision  has  been  cited  with  approval  by  our  Supreme 
Court  as  a  typical  instance  of  the  duty  imposed,  on  public 
gi'ounds,  upon  any  person  who  undertakes  the  performance 
of  an  act  which,  if  not  done  with  care  and  skill,  will  be  dan- 
gerous to  the  persons  or  lives  of  others,  the  duty  being  to 
exercise  such  care  and  skill.  Van  Winkle  v.  American  Steam 
Boiler  Co.,  23  Vroom.  210,  247.  And  this  court  has  already 
approved  Thomas  v.  Winchester  to  the  extent  that  it  held  the 
chain  of  causation  was  not  broken  by  the  innocent  acts  of  the 
intervening  parties,  who,  in  reliance  upon  the  label,  bought 
and  sold  the  poison  until  it  came  to  her  who  finally  used  it  as 
a  medicine.  Delaware,  Lackawanna  and  Western  Railroad 
Co.  v.  Salmon,  10  Id,  299,  310. 

The  doctrine  of  Thomas  v.  Winchester  has  been  recognized 
and  approved  in  Massachusetts.     See  Norton  v.  Sewall,  106 
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Mass.  143,  144.  And  in  Bishop  v.  Weber,  139  /^.  411  (1885), 
an  action  of  tort  was  sustained  against  a  caterer  for  improp- 
erly and  negligently  furnishing  unwholesome  and  poisonous 
food.  Justice  Allen  said:  'This  liability  does  not  rest  so 
much  upon  an  implied  contract  as  upon  a  violated  or  neg- 
lected duty  voluntarily  assumed.  Indeed,  where  the  guests 
are  entertained  without  pay,  it  would  be  hard  to  establish  an 
implied  contract  with  each  individual.  The  duty,  however, 
arises  from  the  relation  of  the  caterer  to  the  guests.  The 
latter  have  a  right  to  assume  that  he  will  furnish  for  their 
consumption  provisions  which  are  not  unwholesome  and  in- 
jurious through  any  neglect  on  his  part.  The  furnishing  of 
provisions  which  endanger  human  life  or  health  stands  upon 
the  same  ground  as  the  administering  of  improper  medicines, 
from  which  a  liability  springs  irrespective  of  any  question  of 
privity  of  contract  between  the  parties.'* 

In  Blood  Balm  Co,  v.  Cooper,  83  Ga,  457  (1889),  it  was 
held  upon  the  authority  of  ITiomas  v.  Winchester  that  the 
proprietor  of  a  patent  medicine  who  puts  upon  the  bottle 
containing  it  a  prescription  that  it  is  to  be  taken  in  certain 
quantities,  and  sells  it  to  a  druggist  for  resale  to  any  who 
may  wish  it,  is  liable  for  any  injury  sustained  on  account 
of  its  poisonous  effect  by  one  who  buys  it  of  the  druggist 
and  uses  it  according  to  the  prescription.  The  court  said: 
"The  liability  of  the  plaintiff  in  error  to  the  person  injured 
arises,  not  by  contract,  but  for  a  wrong  committed  by  the  pro- 
prietor in  the  prescription  and  direction  as  to  the  dose  that 
should  be  taken.  We  can  see  no  difference  whether  the  medi- 
cine was  directly  sold  to  the  defendant  in  error  by  the  pro- 
prietor or  by  an  intermediate  party  to  whom  the  proprietor 
had  sold  it  in  the  first  instance  for  the  purpose  of  being  sold 
again.  It  was  put  upon  the  market  by  the  proprietor,  not 
alone  for  the  use  of  druggists  to  whom  they  might  sell  it,  but 
to  be  used  by  the  public  in  general,  who  might  need  the  same 
for  the  cure  of  certain  diseases,  for  which  the  proprietor  set 
forth  in  his  label  the  same  was  adapted.  This  was  the  same 
thing  as  if  the  proprietor  himself  had  sold  this  medicine  to 
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the  defendant  in  error,  with  his  instructions  and  directions 
as  to  how  the  same  should  be  taken." 

A  recent  Minnesota  case — Schubert  v.  J.  R,  Clark  Co.,  49 
Minn.  331  (1892) — perhaps  extends  the  doctrine  of  Thomas 
V.  Winchester  further  than  we  need  to  go  in  the  present  case. 
There  one  Phelps  had  ordered  a  new  stepladder  from  a  retail 
merchant  for  the  use  of  the  plaintiff,  who  was  a  house-painter 
in  the  employ  of  Phelps.  The  merchant,  not  having  such  a 
ladder  in  his  stock,  ordered  the  defendant  corporation  to  de- 
liver such  a  ladder  to  the  plaintiff*  for  his  use.  Pursuant  to 
this  order  defendant  deliveroil  a  ladder  to  the  plaintiff  which 
was  made  of  poor,  cross-grained  and  decayed  lumber,  but  was 
80  painted  that  neither  the  plaintiff  nor  his  employer  nor  the 
merchant  could  discover  the  defects.  Plaintiff,  supposing  the 
ladder  to  have  been  made  of  good  material,  proceeded  to  use 
it  in  the  performance  of  his  work,  when  it  broke  under  his 
weight  and  he  was  thereby  injured.  The  liability  was  sus- 
tained. 

Craft  V.  Parker,  Webb  &  Co.,  96  Mich.  245  (1893),  is  a 
ease  more  closely  in  point,  and  is,  we  deem,  a  reliable  au- 
thority. 

In  Euset  v.  J.  I.  Case  Threshing  Machine  Co.,  120  Fed. 
Rep,  865  (1903),  the  precise  question  was  this:  "Is  a  manu- 
facturer or  vendor  of  an  article  or  machine  which  he  knows, 
when  he  sells  it,  to  be  imminently  dangerous,  by  reason  of  a 
concealed  defect  therein,  to  the  life  and  limbs  of  anyone  who 
shall  use  it  for  the  purpose  for  which  it  was  made  and  in- 
tended, liable  to  a  stranger  to  the  contract  of  sale  for  an 
injury  which  he  sustains  from  the  concealed  defect  while  he 
is  lawfully  applying  the  article  or  machine  to  its  intended 
use.''  Justice  Sanborne,  in  the  course  of  a  somewhat  elabo- 
rate opinion,  approves  arguendo  the  doctrine  of  Thomas  v. 
Winchester,  Bishop  v.  Weber,  and  other  cases  of  that  char- 
acter. 

In  Salmon  v.  Libby,  219  III.  421  (1905),  the  declaration 
alleged  in  substance  that  the  defendant  prepared,  put  up  in  a 
package  and  sold  to  the  trade,  certain  mince-meat,  which  in 
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the  duo  course  of  business  passed  through  the  hands  of  a 
wholesale  dealer,  a  retail  dealer,  and, 'finally,  was  made  into 
a  pie,  of  which  plaintiff's  testator  ate;  that  the  defendant 
negligently  and  improperly  prepared  and  manufactured  the 
niince-meat  in  question;  that  as  a  result  the  same  became 
unfit  for  food,  and  poisonous  and  destructive  to  human  life 
when  used  as  food,  and  that  plaintiff's  testator,  lawfully 
partaking  of  the  same,  was  poisoned  and  lost  his  life  in  con- 
8i»quence  thereof.  There  was  no  averment  of  a  scienter,  the 
declaration  counting  upon  negligence  alone.  The  Supreme 
Court  of  Illinois  held  that  this  sat  forth  a  good  cause  of  action 
under  a  statute  permitting  a  recovery  for  the  death  of  a  per- 
son caused  by  the  wrongful  act  or  omission  of  another. 

Upon  both  reason  and  authority  we  are  clearly  of  the  opinion 
that  the  declaration  before  us  sets  Tip  a  good  cause  of  action. 
The  fact  that  the  defendant  was  the  manufacturer,  presum- 
ably having  knowledge  or  opportunity  for  knowledge  of  the 
contents  of  the  cans  and  of  the  process  of  manufacture ;  that 
it  put  the  goods  upon  the  market  for  sale  by  dealers-  to  con- 
sumers under  circumstances  such  that  neither  dealer  nor  con- 
sumer had  opportunity  for  knowledge  of  the  contents;  the 
fstct  that  the  goods  were  thus  manufactured  and  marketed 
under  circumstances  that  imported  a  representation  to  intend- 
ing purchasers  that  they  were  fit  for  food  and  beneficial  to  the 
human  body;  that  in  the  ordinary  course  of  business  there 
was  a  probability,  (it  being,  indeed,  the  very  purpose  of  the 
defendant)  that  the  goods  should  be  purchased,  and  used  by 
parties  purchasing,  in  reliance  upon  the  representation,  and 
that  the  defendant  negligently  prepared  the  food  so  that  it 
was  unwholesome  and  unfit  to  be  eaten  and  poisonous  to  the 
human  body,  whereby  the  plaintiff  was  injured,  make  a  case 
that  renders  the  defendant  liable  for  the  damages  sustained 
))y  the  plaintiff  thereby. 

Let  the  judgment  be  reversed  and  the  record  be  remitted  to 
the  Supreme  Court,  to  the  end  that  the  defendant  may  apply 
there  for  leave  to  withdraw  its  demurrer  and  plead  to  the 
merits.    See  Hale  v.  Lawrence,  2  Zab.  72,  82. 
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For  affirmance — None. 

For  reversal — Pitney,  Chancellor,  The  Chief  Jubtiob, 
SwAYZE,  Reed,  Trenchaed,  Parker,  Bergen,  Bogert,  Vre- 

DENBURGH,  VrOOM,  GrEEN,  GrAY,  DiLL,  J.J.      13. 


CHARLOTTE  B.  BATHGATE,  DEFENDANT  IN  ERROR,  v. 
NORTH  JERSEY  STREET  RAILWAY  COMPANY,  PLAINT- 
IFF IN  ERROR. 

Argued  December  12,  1907 — Decided  June  15,  190a 

1.  In  an  action  of  tort,  in  which  the  declaration  counted  upon  a 
trespass  by  the  defendant  upon  plaintiff's  land  in  entering  thereon 
and  putting  electric  wires  through  the  plaintiff's  trees,  through 
which  wires  defendant  sent  electric  current,  whereby  the  trees 
were  injured,  where  no  justification  was  pleaded,  and  where  the 
undisputed  evidence  showed  the  fact  of  trespass  and  the  damage 
resulting  therefrom,  and  there  was  nothing  to  show  leave  or 
license  from  the  plaintiff,  nor  any  evidence  of  other  right  on  the 
part  of  the  defendant — Held,  proper  to  charge  the  jury  that  the 
defendant  had  no  right  to  run  the  wires  through  the  trees,  and 
that  in  any  event  the  verdict  of  the  jury  must  be  in  favor  of  the 
plaintiff  for  at  least  nominal  damages. 

2.  Where  a  street  railway  company  ran  its  feed  wires  through  the 
trees  of  an  abutting  landowner  without  leave  or  license  of  the 
owner — Held^  that  if  this  act  was  to  be  justified  on  the  ground 
that  the  company  was  acting  in  the  exercise. of  rights  granted  to 
it  by  the  public,  such  a  grant  ought  to  have  been  adduced  by  the 
defendant. 


On  error  to  Essex  Circuit  .Court. 

For  the  plaintiff  in  error,  John  A.  Bernhard  and  Chaun<:y 
H.  Beasley. 

For  the  defendant  in  error,  Louis  Hood. 

The  opinion  of  the  court  was  delivered  by 
Pitney,  Chancellor.     The  judgment  here  under  review 
i8  based  upon  the  verdict  of  a  jury  awarding  damages  to  the 


Digitized  by  LjOOQ IC 


764    COURT  OF  EBBOBS  AND  APPEALS. 


Bathgate  v.  North  Jersey  Street  RaUway  Co.      75  .V.  J.  L, 


plaintiff  below  for  injuries  to  certain  trees  standing  upon 
lands  owned  by  her  in  the  city  of  Newark,  the  injuries  having 
been  caused  by  electric  current  communicated  to  the  trees 
through  certain  wires  maintained  by  the  defendant  company 
in  the  street. 

Plaintiff's  diularation  contains  three  counts.  The  first  is 
in  trespass  for  entering  upon  her  land  and  putting  electric 
wins  through  the  trees,  through  which  wires  defendant,  from 
April  1st,  1901,  to  August  Ist,  1903,  did  send  electric  cur- 
rent, whereby  the  trees  were  injured  and  killed. 

The  second  and  third  counts  are  in  trespass  upon  the  case, 
and  rely  upon  the  negligence  of  the  defendant  company  in 
carelessly  putting  up,  stretching  and  maintaining  wires 
through  the  trees,  and  in  negligently  maintaining  the  wires 
with  bad  insulation. 

Defendant  did  not  plead  a  justification  of  the  alleged  torts, 
its  only  plea  being  the  general  issue. 

The  evidence  at  the  trial  showed  that  the  plaintiff  was  the 
owner  of  a  tract  of  land  situate  on  the  northerly  side  of 
Orange  street,  in  the  city  of  Newark,  her  title  extending, 
presumably,  to  the  middle  of  the  street  {Friedman  v.  Snare 
&  Triest  Co,,  42  Vroom  605,  609,  and  cases  cited) ;  that  the 
tract  had  a  frontage  of  something  over  two  hundred  feet  on 
the  street,  with  appropriate  depth,  and  upon  it  was  a  single 
dwelling-house;  that  there  was  a  row  of  shade  trees  standing 
upon  plaintiff's  sidewalk,  near  the  curb  line;  that  defendant 
was  operating  an  electric  railway  in  and  along  the  street; 
that  in  the  fall  of  the  year  1901  it  placed  upon  poles  along 
the  plaintiff's  side  of  the  street  a  cable,  made  up  of  numerous 
electric  wires  known  as  feed  wires;  that  the  cable  was  so 
placed  as  to  come  in  contact  with  the  trunks  of  one  or  more 
of  plaintiff's  trees  and  near  to  many  of  the  branches,  and 
there  was  evidence  tending  to  show  that  the  shade  trees  were 
injured  and  eventually  killed  by  the  electric  current  escaping 
from  the  feed  wires.  The  undisputed  evidence  showed  that  in 
the  year  1893  the  street  railway  was  operated  with  horses; 
that  in  1894  or  1895  electricity  was  introduced  as  the  motive 
power,  the  overhead  trolley  system  being  adopted ;  iron  poles 
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were  erected  on  both  sides  of  the  street  at  or  near  the  curb 
line,  with  cross  wires,  extending  across  the  street  from  pole  to 
pole,  supporting  the  trolley  wires  over  the  tracks,  and  feed 
wires  were  suspended  upon  the  poles  on  one  side  of  the  street, 
and  were  connected  with  the  trolley  wires  at  intervals.  It 
appeared,  without  dispute,  that  when  it  was  proposed  to  equip 
defendant's  car  line  upon  Orange  street  with  electricity,  John 
Bathgate,  who  was  at  that  time  in  charge  of  plaintiff's  prop- 
erty, was  opposed  to  the  installation  of  the  electrical  equip- 
ment, and  refused  to  give  consent  to  the  operation  of  an  elec- 
trical street  railway  in  front  of  the  plaintiff's  land,  and  that 
consent  was  finally  given  upon  the  agreement  of  the  com- 
pany, made  by  its  general  manager,  that  the  company  would 
place  its  feed  wires  on  the  south  side  of  Orange  street,  oppo- 
site to  plaintiff's  property,  so  as  to  avoid  injury  to  her  trees. 
This  agreement  was  observed  in  the  original  installation,  the 
feed  wires  being  placed  on  the  poles  on  the  south  side  of  the 
street,  and  none  upon  plaintiff's  land.  This  was  done  in  the 
year  1894  or  1895.  So  the  situation  remained  until  the 
month  of  November,  1901.  At  this  time  the  company  placed 
a  feed  wire  cable  upon  the  poles  on  plaintiff's  side  of  the 
street  and  through  her  trees,  as  already  mentioned.  This 
cable  was  not  for  the  purpose  of  supplying  the  current  to  the 
trolley  wires  in  Orange  street,  or  elsewhere  in  Newark,  but 
for  conveying  current  to  defendant's  railway  system  in  the 
city  of  Orange.  Tn  June,  1903,  complaint  was  made  by 
plaintiff  to  the  proper  officers  of  defendant  company  that  this 
had  been  done  contrary  to  the  agreement  made  when  the  elec- 
trical equipment  was  established,  and  that  her  trees  had  been 
damaged  thoreby.  She  insisted  that  the  obnoxious  feed  wire 
should  be  removed,  and,  after  some  correspondence  between 
her  counsel  and  the  company,  the  wire  was  removed  from  her 
land  in  or  about  the  month  of  August,  1903. 

The  first  assignments  of  error  to  be  considered  are  based 
upon  two  exceptions  taken  to  the  charge  of  the  trial  judge  to 
the  jury.  One  of  these  challenges  the  instruction  that  "this 
defendant  had  no  right  whatever  to  run  that  wire  through 
those  trees."     The  other  challenges  the  instruction  that  in 
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any  event  tiie  verdict  of  the  jury  must  be  in  favor  of  tlie 
plaintiff  for  at  least  nominal  damages.  The  learned  trial 
judge  seems  to  havo  based  these  instructions  upon  the  ground 
that  the  company  had  agreed  to  put  its  feed  wires  upon  the 
opposite  side  of  the  street.  It  is  suggested  here  that  this 
agreement  was  unenforceable  because  contrary  to  public  pol- 
icy. If,  however,  this  were  made  to  appear,  so  that  the  judgi* 
was  wrong  in  the  reason  he  entertained  for  the  instructions 
given  to  the  jury,  yet  there  should  be  no  reversal  if  the  in- 
struct ion?*  were  })roper  for  other  reasons. 

From  the  record  before  us  we  are  unable  to  determine 
wh.^tlier  the  agnvment  referred  to  wa^  or  was  not  contrary  to 
public  policy.  If  the  consent  of  the  property  owner  that  fur- 
nished the  consideration  for  the  agreement  was  such  a  consent 
as  is  mentioned  in  the  act  of  May  16th,  1894  (Pamph,  L.,  p. 
374;  Gen.  Stat.,  p.  3*^47),  which  requires  the  consent  in 
writing  of  at  least  one-half  in  amount  in  lineal  feet  of  prop- 
erty fronting  upon  the  street  in  which  a  street  railway  is  to 
bi*  constructed,  it  would  follow,  upon  the  principle  enunciated 
by  this  court  in  Montclair  Military .  Academy  v.  North  Jersey 
Street  Railway  Co..  41  Vroom  229,  that  the  agreement  would 
be  contrary  to  public  jiolicy,  and  therefore  unenforceable. 
That  decision  was  based  upon  a  later  act,  passed  after  the 
Hiaking  of  the  agreement  referred  to  in  the  evidence  herein 
{Pamph.  L:  1896,  /;.  329),  but  the  policy  of  the  act  of  1894 
respecting  the  giving  of  consents  was  manifestly  the  same. 

But  it  does  not  at  all  appear  that  defendant's  street  railway 
\vas  constructed  in  Orange  street  under  the  act  of  Mav  16th, 
1894,  and,  by  inference,  the  contrary  appears,  for  it  was 
aln'ady  established  as  a  horse  railroad  prior  to  the  passage  of 
that  act,  and  at  least  as  early  as  the  year  1893.  Under  what 
legislative  authority  it  was  thus  established  does  not  appear. 
Nor  does  it  apy)ear  by  what  authority  electricity  was  intro- 
duced as  the  motive  power.  By  "An  act  concerning  street 
railroads,''  approved  March  6th,  1886,  and  a  supplement  of 
Marc'h  11th,  1893  (Pamph.  L.  1886,  p.  69;  Pamph,  L.  1893, 
p.  241  ;  Gen.  Stat.,  p.  3210,  pi.  10),  horse  railway  companies 
were  authorized  to  use  electric  motors  as  the  propelling  power. 
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instead  of  horses,  upon  first  obtaining  the  consent  of  the 
municipal  authorities,  and  those  authorities  were  empowered 
to  authorize  the  use  of  i>oles  located  in  the  public  streets,  with 
wires  strung  thereon,  for  the  purpose  of  supplying  the  motors 
with  electricity,  and  to  prescribe  the  manner  in  which  and 
the  places  where  the  poles  should  be  located  and  the  wires 
strung.  This  act  did  not  require  the  consent  of  abutting 
property  owners,  but  there  is  nothing  in  the  evidence  to  show 
that  the  defendant  obtained  the  consent  or  authorization  of 
the  municipal  authorities  under  this  act. 

The  evidence  at  the  trial  and  the  arguments  of  counsel 
here  l^ave  us  in  the  dark  upon  the  status  of  the  parties  at  the 
time  the  agreement  referred  to  was  made,  and  from  this  it  is 
sufficiently  plain  that  the  exceptions  to  the  judge's  charge 
that  are  now  under  consideration  were  not  designed  or  under- 
stood to  raise  the  question  of  the  legal  invalidity  of  the  agree- 
ment. 

However,  since  its  validity  is  at  least  doubtful,  we  prefer 
to  rest  our  affirmance  of  the  judgment  upon  the  ground  that, 
irrespective  of  any  such  agreement,  the  undisputed  evidence 
at  the  trial  displayed  the  company  in  the  light  of  a  trespasser 
upon  plaintiff's  land  when  it  placed  the  feed  wire  upon  her 
side  of  the  street,  so  that  the  judge  was  entirely  correct  in 
instructing  the  jury  that  the  defendant  had  no  right  to  run 
the  wire  through  her  trees;  that  it  was  guilty  of  a  trespass  in 
so  doing,  and  was,  in  any  event,  liable  for  at  least  nominal 
damages. 

Plaintiff's  declaration  founded  her  action  upon  a  trespass 
to  her  realty,  and  not  upon  the  breach  of  any  agreement. 
The  evidence  showed  that  the  property  was  hers,  and  that  the 
company  had  placed  the  feed  wire  through  her  trees  without 
her  leave  or  license.  If  this  was  to  be  justified  on  the  ground 
that  the  company  was  acting  in  the  exercise  of  rights  granted 
to  it  by  the  public,  such  a  grant  ought  to  have  been  adduced 
by  it  But  no  license  from  the  municipal  authorities  was 
either  averred  or  proved,  and  certainly  one  could  not  be  in- 
ferred in  the  face  of  the  undisputed  facts  that  w^hen  the  poles 
and  wires  were  first  established  in  the  street  the  feed  wires 
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were  located  upon  the  side  opposite  to  the  plaintifPs  property; 
that  it  was  not  until  at  least  six  years  later  that  a  feed  wire 
was  placed  upon  her  property,  and  this  was  done  not  for  the 
purpose  of  supplying  current  to  trolley  wires  in  the  same 
street,  or  even  in  the  same  municipality,  but  for  conveying 
current  to  the  city  of  Orange,  and  that  when  plaintiff  pro- 
tested, and  demanded  the  removal  of  this  feed  wire  as  having 
been  placed  upon  her  land  without  right,  the  company  re- 
moved it. 

We  find  no  error  in  the  instructions  above  referred  to. 

For  like  reasons,  we  think  the  trial  judge  did  not  err  in 
declining  to  charge  that  the  defendant  had  a  statutory  right 
to  string  the  feed  wire  upon  defendant's  land  for  the  opera- 
tion of  its  road  if  it  became  necessary  to  furnish  power  for 
the  same. 

The  only  remaining  questions  discussed  on  the  argument 
relate  to  certain  rulings  upon  evidence.  We  have  examined 
these  without  finding  error,  and  they  require  no  particular 
discussion. 

The  judgment  under  review  should  be  aflBrmed. 

For  affirmance — Pitney,  Chancellor,  The  Chief  Jus- 
tice, Garrison,  Swayze,  Trenchard,  Parker,  Bergen, 
BoGERT,  Vroom,  Green,  Dill,  J.J.     11. 

For  reversal — None. 


MARIE  masters,  PLAINTIFF  IN  ERROR,  v.  SCOTT  CHAM- 
PION  ET  AL.,   DEFENDANTS  IN  ERROR. 

Argued  December  12,  1907— Decided  March  2,  1908. 

This  case  is  controlled  by  Van  Marter  v.  Liica«,  36  Vroom  182;    36 
Id.  311. 
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On  error  to  the  feuprenie  Court,  whose  opinion  is  reported 
in  45  Vroom  323. 

For  the  plaintiff  in  error,  John  J.  Crandall, 

For  the  defendants  in  error,  Joseph  E.  P,  Abhott. 

The  opinion  of  the  court  was  delivered  by 

Pitney.  Chancellor.  We  agree  with  the  Supreme  Court 
that  the  facts  of  the  present  case  bring  it  fairly  within  the 
doctrine  laid  down  by  the  Supreme  Court  in  Van  Marter  v. 
Lucas,  30  Vroom  182  (affirmed  by  this  court,  36  Id,  311), 
that  where  a  constable,  under  execution  issuing  out  of  the 
court  for  the  trial  of  small  causes,  levies  on  or  takes  into  his 
possession  any  goods  or  chattels  which  shall  be  claimed  by  a 
third  party  by  notice  in  writing,  delivered  to  the  constable  as 
provided  in  section  62  of  the  "Act  constituting  courts  for  the 
trial  of  small  causes''  (Pamph,  L.  1903,  p,  270),  and  the 
constable,  upon  receipt  of  the  notice,  adjourns  the  sale  of  the 
goods  in  order  to  permit  the  claimant  to  apply  to  a  justice  of 
the  peace  for  a  trial  of  the  claimant's  right  to  the  property, 
and  the  claimant  makes  no  such  application  and  takes  no 
other  measures  to  assert  his  right,  and  the  constable  thereupon 
])rocetHls  to  sell  the  property  in  reliance  upon  the  implied 
abandonment  of  the  claim,  the  claimant  is  estopped  from 
holding  the  constable  responsible  in  tort. 

In  the  present  case  the  claim  appears  to  have  heon  in  ac- 
cordance with  the  act,  and  to  have  been  relied  upon  by  the 
constable  as  such.  There  was  nothing  in  the  language  of  the 
claim  or  in  the  circumstances  of  the  case  to  negative  the 
inference  that  it  was  intended  to  be  considered  as  a  claim 
under  the  statute.  Nor  is  there  anything  to  show  that  the 
claimant  at  any  time  after  the  claim  was  delivered,  and  before 
the  constable  proceeded  to  soil,  did  anything  to  show  that  her 
claim  of  property  was  not  abandoned. 

We  agree  also  that  the  fact  that  the  goods  levied  on  by  the 
constable  were  in  possession  of  the  claimant,  and  that  the 
constable  had  not  taken  manual  possession  thereof  at  the  time 
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of  the  levy,  does  not  take  the  case  out  of  the  rule  laid  down  in 
Van  Marter  v,  Lucas. 

We  further  agree  that  the  fact  that  the  written  claim  of 
property  was  delivered  to  the  constable  by  the  claimant  upon 
a  Sunday  does  not  prevent  the  estoppel  from  operating  in 
favor  of  the  constable.  To  hold  otherwise  would  enable  the 
claimant  to  take  advantage  of  her  own  wrong. 

Whether  the  estoppel  inures  to  the  benefit  of  purchasers  at 
the  constable's  sale,  or  of  any  person  other  than  the  constable 
himself,  is  a  question  not  presented  by  the  assignments  of 
error,  and  therefore  not  decided.  In  Berry  v.  Chamberlain, 
24  Vroom  463,  the  Supreme  Court  held  that  where  under  a 
claim  of  property  the  right  of  property  is  tried,  the  verdict  is 
conclusive  for  all  purposes  as  between  the  claimant  and  the 
plaintiff  in  execution.  So  far  as  we  are  reminded,  this  ques- 
tion has  not  as  yet  been  passed  upon  by  this  court. 

In  the  present  case  the  plaintiff's  state  of  demand  in  the 
District  Court  counted  upon  an  unlawful  entry  upon  her 
land,  a^  well  as  upon  the  seizing  and  carrying  away  of  her 
personal  chattels.  The  state  of  the  case  shows  that  the  aver- 
ments of  the  state  of  demand  were  established  at  the  trial. 
So  far  as  appears,  however,  no  question  was  raised  in  the 
Supreme  Court  about  the  action  of  the  trial  judge  in  ignoring 
tha  trespass  upon  her  land  and  rendering  a  general  judgment 
in  favor  of  the  defendants.  Nor  do  the  assignments  of  error 
in  this  court  present  any  such  question. 

The  judgment  under  review  should  therefore  be  affirmed. 

For  aprmance — Pitney,  Chancellor,  The  Chief  Jus- 
tice, Garrison,  Reed,  Parker,  Bergek,  Booert,  Vroom, 
Green,  Gray,  Dill,  J.J.     11. 

For  reversal — Xone. 


Digitized  by  VjOOQ IC 


NOVEMBER  TERM,  1907.  771 


46  Vroom.      Central  R.  R.  Co.  v.  State  Board  of  Assessors. 


THE  CENTRAL  RAILROAD  COMPANY  OF  NEW  JERSEY, 
PLAINTIFF  IN  ERROR,  v.  DAVID  BAIRD  ET  AL.,  THE 
STATE  BOARD  OF  ASSESSORS  AND  J.  WILLARD  MOR- 
GAN, STATE  COMPTROLLER,  DEFENDANTS  IN  ERROR. 


THE  MORRIS  AND  ESSEX  RAILROAD  COMPANY,  PLAINT- 
IFF IN  ERROR,  V.  DAVID  BAIRD  ET  AL.,  THE  STATE 
BOARD  OF  ASSESSORS  AND  J.  WILLARD  MORGAN, 
STATE  COMPTROLLER,  DEFENDANTS  IN  ERROR. 


THE  LEHIGH  VALLEY  RAILROAD  COMPANY  OF  NEW  JER- 
SEY, PLAINTIFF  IN  ERROR,  v.  DAVID  BAIRD  ET  AL., 
THE  STATE  BOARD  OF  ASSESSORS  AND  J.  WILLARD 
MORGAN,  STATE  COMPTROLLER,  DEFENDANTS  IN 
ERROR. 


THE  BERGEN  COUNTY  RAILROAD  COMPANY,  PLAINTIFF 
IN  ERROR,  V.  DAVID  BAIRD  ET  AL.,  THE  STATE  BOARD 
OF  ASSESSORS  AND  J.  WILLARD  MORGAN,  STATE 
COMPTROLLER,  DEFENDANTS  IN  ERROR. 


THE  LONG  DOCK  COMPANY,  PLAINTIFF  IN  ERROR,  v. 
DAVID  BAIRD  ET  AL.,  THE  STATE  BOARD  OF  ASSESS- 
ORS AND  J.  WILLARD  MORGAN,  STATE  COMP- 
TROLLER, DEFENDANTS  IN  ERROR. 


THE  UNITED  NEW  JERSEY  RAILROAD  AND  CANAL  COM- 
PANY ET  AL.,  PLAINTIFFS  IN  ERROR,  v.  W.  FRANK 
PARKER,  COLLECTOR,  &c.,  DEFENDANT  IN  ERROR. 

Argued  November  20,  1907— Decided  January  7,  1908. 

1.  In  determining  whether  a  supplement  to  an  existing  statute  vio- 
lates constitutional  provisions,  the  supplement  is  not  to  be  exam- 
ined as  an  independent  enactment,  but  is  to  be  considered  in 
connection  with,  and  as  a  part  of,  the  statute  upon  which  it  is 
engrafted,  and  if  the  supplement  does  not  operate  to  render  the 
statute,  as  amended,  unconstitutional,  it  is  valid  legislation. 


Digitized  by  VjOOQ IC 


r?2    COURT  OF  ERRORS  AND  APPEALS. 


Central  R.  R.  Co.  v.  State  Board  of  Assessors.     75  N,  J.  L. 

2.  A  scheme  for  the  taxation  of  railroad  and  canal  property  which 
provides  that  the  main  stems  or  rights  of  way  of  railroads,  and 
the  waterways  of  canals,  not  exceeding  one  hundred  feet  in  width, 
and  the  franchises  and  personal  property  used  for  railroad  or 
canal  purposes  of  the  companies  owning  such  railroads  and 
canals,  shall  be  taxed  at  the  average  rate  of  taxation  which  pre- 
vails in  the  various  taxing  districts  of  the  state,  and  that  the 
remaining  portion  of  the  property  of  such  companies  which  is 
used  for  railroad  or  canal  purposes  shall  be  taxed  at  the  local 
rate  which  prevails  in  the  respective  taxing  districts  in  which  it 
is  located,  does  not  violate  either  the  state  or  the  federal  consti- 
tution. 

3.  There  is  no  constitutional  prohibition  against  legislation  which 
provides  for  the  taxation  of  the  main  stem  or  right  of  way  of  a 
railroad  at  one  rate  and  of  the  passenger  stations  located  thereon 
at  a  different  rate. 

4.  Property  used  for  railroad  and  canal  purposes  forms  a  legitimate 
class  for  purposes  of  taxation,  and  an  act  which  provides  a 
scheme  for  the  assessment  and  taxation  of  all  property  so  used  is 
a  general  law,  but  a  provision  in  such  an  act  which  separates  a 
part  of  such  property  from  the  general  mass  thereof,  and  requires 
that  such  part  be  assessed  and  taxed  by  a  different  method  and 
for  a  different  purpose,  destroys  the  generality  of  the  law,  and 
renders  it  obnoxious  to  that  clause  of  the  state  constitution  which 
declares  that  property  shall  be  assessed  for  taxes  under  general 
laws. 


On  error  to  the  Supreme  Court,  who:fe  opinion  is  reporte<l 
ante  p.  120. 

For  the  plaintiff?  in  error,  Richard  V.  Lindahunj,  Jarne-'i 
H.  Vredenhurgli.  Charles  L.  Corbin,  Williarn  JI.  Corhiri, 
William  D.  Edwards  and  George  Holmes, 

For  the  defendants  in  error,  Robert  II.  McCarter,  attorney- 
general.  Rennet  Va7i  Syckel,  John  R.  Hardin  and  Edwin  C 
McKeag. 

The  opinion  of  the  eourt  was  delivered  by 

(tummere.  Chief  Justice.  The  several  plaintiffs  in  error, 
who  were  the  prosecutors  below,  attack  by  these  proceedings 
the  constitutionality  of  three  supplements  to  the  act  for  the 
taxation  of  railroad  and  canal  property,  approved  respect- 
ively on  the  5th  of  April,  the  18th  of  April  and  the  18th  of 
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May,  in  the  year  1906.  The  original  act  was  passed  in  the 
year  1884.  The  scheme  of  taxation  provided  by  it  was  as  fol- 
lows :  After  declaring  that  all  the  property  of  any  railroad 
or  canal  company  not  used  for  railroad  or  canal  purposes 
should  be  assessed  and  taxed  by  the  same  assessors,  and  in  the 
same  manner  and  at  the  same  rate,  as  the  taxable  property  of 
other  owners  in  the  same  municipal  division  or  taxing  dis- 
trict, the  act  created  a  state  board  of  assessors  to  assess  air  the 
property  of  railroad  and  canal  companies  used  for  railroad  or 
canal  purposes,  and  directed  that  the  board  should  ascertain 
the  true  value  of  such  property,  and  that  in  so  doing  they 
should  ascertain  separately,  first,  the  length  and  value  of  the 
main  stem  of  each  railroad,  and  of  the  waterway  of  each 
canal,  and  the  length  of  such  main  stem  and  waterway  in 
each  taxing  district ;  second,  the  value  of  the  other  real  estate 
used  for  railroad  or  canal  purposes  in  each  taxing  district, 
including  the  roadbed  (other  than  main  stem),  waterways, 
reservoirs,  tracks,  buildings,  water  tanks,  riparian  rights, 
docks,  wharves  and  piers,  and  all  other  real  estate,  except 
lands  not  used  for  railroad  or  canal  purposes;  third,  the 
value  of  all  the  tangible  personal  property  of  each  railroad 
and  of  each  canal  company,  and  fourth,  the  value  of  the  fran- 
chise. It  then  declared  that  the  term  "main  stem"  should  be 
held  to  include  the  roadbed,  not  exceeding  one  hundred  feet 
in  width,  with  its  rails  and  sleepers,  and  the  depot  buildings 
used  for  passengers  connected  therewith,  and  that  the  term 
"waterway"  should  be  held  to  include  the  towing  path  and 
berme  bank.  It  defined  also  the  terms  "taxing  district"  and 
"tangible  personal  property"  as  used  in  the  act.  It  provided 
that  the  state  board  of  assessors  should  be  governed  by  the 
valuation  of  the  local  assessors,  if  lower  than  theirs,  in  ascer- 
taining the  value  of  the  real  estate  used  for  railroad  and 
canal  purposes  not  included  in  the  main  stem  or  waterway, 
and  that  the  local  assessors  should  certify  to  the  board  a  de- 
scription of  the  property  of  any  railroad  or  canal  company 
within  their  respective  taxing  districts,  both  that  not  used  for 
railroad  or  canal  purposes  and  that  used  for  such  purposes, 
excepting  the  main  stem  and  waterway  as  defined  by  the  act. 
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and  also  their  valuation  of  those  properties,  and  the  local  rate 
of  taxation  for  county  and  municipal  purposes.  It  further 
provided  that  if  in  any  taxing  district  there  should  be  several 
branch  lines  of  railroads  belonging  to,  or  controlled  by,  one 
company,  or  operated  under  one  management,  the  state  board 
of  assessors  should  designate  one  of  them  as  main  stem,  and 
that  the  others  should  be  treated  as  "other  real  estate  used  for 
railroad  purposes."  It  then  provided  that  the  state  board  of 
assessors  should,  upon  the  completion  of  their  valuation  and 
assessment,  proceed  to  compute  the  tax  upon  the  entire  as- 
sessed valuation  of  each  railroad  company,  and  of  each  canal 
company,  as  ascertained  by  them;  that  upon  such  valuation 
each  company  should  pay  to  the  state,  for  state  purposes,  a 
tax  at  the  rate  of  one-half  of  one  per  cent,  annually  upon 
each  dollar  of  valuation,  and  that  the  state  board  of  assessors 
should  compute  the  same;  that  each  company  should  also 
pay,  in  addition  to  said  tax  of  one-half  of  one  per  cent.,  a  tax 
at  the  local  rate,  as  fixed  and  assessed  for  county  and  munici- 
pal purposes  upon  other  property  in  each  taxing  district,  upon 
the  valuation  of  its  property  in  the  several  taxing  districts, 
separately  valued  and  assessed  under  the  provisions  of  the 
act,  which  tax  should  also  be  computed  by  the  state  board  of 
assessors,  but  that  the  last-mentioned  rate  should  in  no  case 
exceed  one  per  cent,  of  the  valuation  of  the  property  sepa- 
rately valued  under  the  provisions  of  the  act;  that  if  said 
board,  upon  complaint  of  any  company,  should  in  any  case 
ascertain  that  the  addition  of  the  state  tax  of  one-half  of  one 
per  cent,  to  the  local  rate,  as  limited  in  the  act,  would  compel 
any  company  to  pay  more  tax  than  the  tax  such  company 
would  pay  if  such  company  did  not  pay  the  state  tax  of  one- 
half  of  one  per  cent.,  but  did  pay  full  local  rates  on  all  of  its 
property  and  franchises  used  for  railroad  and  canal  purposes, 
that  then  the  said  board  should  make  such  deduction  as  would 
make  the  tax  equal  to  the  amount  that  such  company  would 
pay  upon  all  such  property  and  franchises  if  assessed  at  full 
local  rates,  without  any  state  tax  of  one-half  of  one  per  cent. 
The  act  then  provided  that  the  sum  of  the  estimates  or  com- 
putations for  each  company  should  constitute  the  tax  to  be 
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paid  by  each  company,  and  should  be  a  lien,  paramount  to  all 
other  liens,  upon  all  the  lands  and  tangible  property  and 
franchises  of  said  company  in  this  state;  that  it  should  be 
due  and  payable  into  the  state  treasury  on  any  day  between 
the  Ist  day  of  November  and  the  1st  day  of  February  fol- 
lowing, and  that  it  should  be  a  debt  due  from  such  company 
to  the  state  on  the  1st  day  of  December,  for  which  an  action 
at  law  or  in  equity  might  be  maintained,  and  which  should 
be  a  preferred  debt  in  case  of  insolvency.  Of  the  taxes  as- 
sessed under  the  act,  the  one-half  of  one  per  cent,  assessed 
upon  all  property  used  for  railroad  or  canal  purposes  is  ap- 
propriated to  state  purposes,  and  the  remaining  portion  of 
the  tax,  assessed  upon  real  estate  outside  of  main  stem  or 
waterway,  and  located  in  the  different  taxing  districts,  is 
required  to  be  allotted  by  the  state  comptroller  to  those  dis- 
tricts, giving  to  each  the  amount  derived  from  the  property 
of  each  railroad  or  canal  company  therein.  Pamph,  L,  1884, 
p.  142. 

This  legislation  was  alpiost  immediately  attacked  by  the 
railroad  and  canal  companies  affected  by  it,  upon  the  ground 
that  it  violated  that  provision  of  our  state  constitution  which 
requires  that  "property  shall  be  assessed  for  taxes  under  gen- 
eral laws,  and  by  uniform  rules,  according  to  its  true  value," 
and  also  because  it  infringed  that  provision  of  the  federal 
constitution  which  prohibits  the  states  from  depriving  any 
person  of  life,  liberty  or  property  without  due  process  of  law. 
At  the  hearing  had  of  those  causes  in  this  court  at  the  March 
Term,  1886,  the  constitutionality  of  the  law  was  affirmed,  all 
but  three  of  the  judges  concluding  that  the  taxation  imposed 
by  the  act  was  valid  in  toto.  Justices  Dixon  and  Reed  con- 
sidering that  it  was  invalid,  so  far  as  the  additional  burden 
imposed  upon  real  estate  outside  of  main  stem  was  concerned, 
but  valid  as  to  the  tax  of  one-half  of  one  par  cent,  imposed 
upon  the  whole  mass  of  the  property,  while  Justice  Depue 
considered  that  the  legislation  was  invalid  because  it  at- 
tempted to  assess  taxes  by  a  rule  which  was  not  uniform. 
Central  Railroad  Co.  v.  Siafp.  Board  of  Ai^se^sors,  19  Vroom 
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In  the  year  1888  the  act  of  1884  was  revised  by  the  legis- 
lature, and  two  of  the  provisions  contained  therein  were 
oliminatod,  viz.,  (1)  that  which  required  the  state  board  of 
assessors  to  be  governed  by  the  valuation  of  the  local  assessors 
in  ascertaining  the  value  of  the  real  estate  used  for  railroad 
or  canal  purpot^es  not  included  in  the  main  stem  or  waterway, 
when  such  valuation  should  be  lower  than  theirs,  and  (2) 
that  whicli  required  the  state  board  of  assessors,  when  there 
should  be  ;?evoral  branch  lines  of  railroad  in  any  taxing  dis- 
trict boh)nging  to,  or  controlled  by,  one  company,  or  operated 
under  one  management,  to  designate  one  of  them  as  main 
stem,  and  treat  the  others  as  "real  estate  outside  of  main 
stem  used  for  railroad  purposes,"  these  two  provisions  having 
been  declared  invalid  by  the  Supreme  Court  in  the  ease  of 
Central  Railroad  Co,  v.  State  Board  of  Assessors,  20  Vroom  1. 
The  rest  of  the  statute,  however,  was  left  by  the  revision  prac- 
tically as  it  was  originally  enacted.    Pamph,  L,  1888,  p.  269. 

No  changes  of  any  importance  were  afterward  made  in  the 
statute  until  the  year  1897,  when  it  was  amended  by  the  legis- 
laturt*  so  as  to  provide  that  all  moneys  raised  by  the  taxation 
of  real  estate  used  for  railroad  or  canal  purposes  other  than 
main  stem  or  waterway  should  be  paid  over  by  the  state  comp- 
troller to  the  various  taxing  districts  in  which  the  property 
was  situate.  Paniph,  L.  1897,  p.  147.  The  legality  of  this 
amendment  has  never  been  before  the  courts  for  considera- 
tion, but  its  constitutionality  must  be  accepted  as  having  been 
established  by  this  court,,  by  necessary  implication,  in  the 
case  of  Bergen  and  Dundee  Railroad  Co,  v.  State  Board  of 
Assessors,  45  Vroom  742,  hereinafter  referred  to. 

In  the  year  1905  the  legislature  further  amended  the 
statute,  so  far  as  the  burden  imposed  upon  real  estate  outside 
of  main  stem  or  waterway  was  concerned,  by  repealing  the 
limitation  which  prohibited  its  taxation  at  more  than  one  and 
one-half  per  cent,  and  enacting  that  thereafter  it  should  bear 
the  same  burden  as  other  taxable  property  located  in  the  same 
taxing  district.  No  change,  however,  was  made  in  the  ma- 
chinery for  its  assessment  and  collection.  Pamph.  L,  1905, 
p.  189.    The  validity  of  this  amendment  was  promptly  chal- 
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k'liged  in  the  courts  upon  the  same  grounds  upon  which  the 
original  act  of  1884  was  attacked,  and  this  court,  in  the  case 
of  Bergen  and  Ihindee  Railroad  Co,  v.  State  Board  of  As- 
sessors, supra,  declared  that  this  change  in  the  rate  of  taxation 
upon  real  estate  outside  of  main  stem  or  waterway  did  not 
render  the  act,  as  amended,  unconstitutional. 

This  detailed  recital  of  the  legislative  scheme  for  the  taxa- 
tion of  property  used  for  railroad  or  canal  purposes,  as  it 
existed  at  the  time  of  the  passage  of  the  first  of  the  supple- 
ments enacted  in  the  year  1906,  and  of  the  decisions  of  this 
court  upon  the  question  of  its  constitutionality,  is  necessary 
for  the  purpose  of  making  plain  the  grounds  upon  which  we 
rest  our  determination  of  the  causes  now  under  consideration, 
for  the  reason  that  we  accept  as  settled  the  principles  estab- 
lished by  those  decisions,  and  as  controlling  us  in  our  deter- 
mination, so  far  as  they  are  applicable  to  the  questions  now 
presented  for  solution. 

It  is  to  be  borne  in  mind,  in  dealing  with  those  questions, 
that  each  of  the  three  supplements  subjected  to  attack  by 
these  proceedings  is  entirely  independent,  passed  at  different 
times,  and  having  no  relation  to  one  another  until  they  were 
engrafted  upon,  and  became  a  part  of,  the  original  act  of 
1884,  and  that  we  are  to  consider,  therefore,  what  effect  each 
supplement  in  turn  had  upon  the  constitutionality  of  the 
parent  act  when  it  took  its  place  in  that  act  as  a  component 
part  thereof. 

Turning  now  to  the  first  of  these  supplements.  Its  sole 
purpose  is  to  change  the  rate  of  taxation  upon  property  used 
for  railroad  and  canal  purposes  (except  *^real  estate  outside 
of  main  stem  or  waterwa^'^')  from  one-half  of  one  per  cent, 
(the  rate  established  by  the  original  act)  to  the  average  rate 
of  taxation  prevailing  in  the  various  taxing  districts  of  the 
state.  It  provides  a  method  by  which  that  average  rate  shall 
be  ascertained  each  year,  and  requires  the  state  board  of  as- 
sessors to  value  and  assess  the  main  stem  of  the  railroad  of 
each  railroad  comjiany  and  the  waterway  of  the  canal  of  each 
canal  company,  the  tangible  j)ersonal  property  of  these  com- 
panies used  for  railroad  or  canal  purposes  and  their  fran- 
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chises,  and,  upon  the  completion  of  such  valuation  and  assess- 
ment, to  proceed  to  compute  the  tax  upon  the  entire  valuation 
of  the  designated  property  of  each  railroad  and  of  each  canal 
company  at  the  rate  specified  therein.  Pamph.  L.  1906,  p. 
121.  This  is  a  complete  summary  of  the  supplement  Its 
constitutionality  is  challenged  by  the  several  plaintiffs  in 
error  upon  the  following  grounds :  First,  because  it  is  special 
legislation,  and  consequently  violates  article  4,  section  7,  para- 
graph 12  of  the  state  constitution,  which  requires  that  prop- 
erty shall  be  assessed  for  taxes  under  general  laws,  and  by 
uniform  rules,  according  to  its  true  value;  second,  because  it 
prescribes  a  rule  for  taxation  which  is  not  uniform,  and  in 
this  respect  also  violates  the  paragraph  of  the  constitution 
just  mentioned;  third,  because  it  prescribes  a  rule  for  assess- 
ing property  not  according  to  its  true  value,  but  contrary 
thereto,  in  further  violation  of  the  constitutional  paragraph 
referred  to,  and  fourth,  because  it  denies  to  the  companies 
affected  by  it  the  equal  protection  of  the  laws,  in  violation  of 
the  fourteenth  amendment  of  the  constitution  of  the  United 
States. 

These  several  grounds  of  attack  upon  the  constitutionality 
of  the  supplement,  and  the  able  arguments  of  counsel  of 
plaintiffs  in  error  in  support  of  them,  rest  principally  upon 
the  assumption  that  it  is  an  independent  enactment,  by  force 
of  which  a  certain  portion  of  the  property  of  railroad  and 
canal  companies  used  for  railroad  or  canal  purposes  is  arbi- 
trarily selected  from  the  mass  of  property  so  used  and  a 
separate  tax  imposed  upon  the  portion  so  selected.  If  this 
was  the  fact  it  would  be  diflBcult  to  avoid  the  conclusion 
which  counsel  insist  should  be  reached.  The  supplement, 
however,  is  plainly  not  an  independent  enactment,  but  a  mere 
amendment  of  the  act  of  1884,  making  no  change  whatever 
in  that  act,  as  has  already  been  pointed  out,  except  by  substi- 
tuting in  the  place  of  the  tax  rate  of  one-half  of  one  per  cent., 
fixed  by  the  original  act  as  the  basis  for  the  taxation  of  main 
stem  or  waterway,  tangible  personal  property  and  franchises, 
the  average  rate  prevailing  in  the  various  taxing  districts  of 
the  state,  and  by  directing  how  that  average  rate  should  be 
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ascertained.  The  provision  requiring  the  state  board  of  as- 
sessors to  value  and  assess  separately  the  property  described 
therein  injects  nothing  new  into  the  original  act,  as  will  be 
seen  by  a  reference  to  the  provisions  of  that  act  as  herein- 
before recited.  The  fixing  of  a  different  rate  of  taxation  for 
the  designated  portion  of  the  property  from  that  fixed  for 
Ihe  taxation  of  "real  estate  other  than  main  stem  or  water- 
way" is  also  a  feature  of  the  original  act,  for,  although  the 
original  act  first  imposed  a  tax  of  one-half  of  one  per  cent, 
upon  all  property  used  for  railroad  or  canal  purposes,  and 
then  an  additional  amount,  not  exceeding  one  per  cent.,  upon 
real  estate  outside  of  main  stem  or  waterway,  the  result  was 
that  the  latter  species  of  property  was  taxed  at  a  different  rate 
from  that  imposed  upon  main  stem  or  waterway,  tangible 
personal  property  and  franchises.  Moreover,  the  supplement 
of  1905,  the  constitutionality  of  which  was  affirmed  in  the 
case  of  Bergen  and  Dundee  Railroad  Co,  v.  State  Board  of 
Assessors,  supra,  emphasizes  this  difference  in  the  rate  of 
taxation  by  providing  that  "real  estate  outside  of  main  stem 
or  waterway"  should  be  taxed  at  the  local  rate  prevailing  in 
the  various  taxing  districts  in  which  the  same  was  situated, 
leaving  the  one-half  of  one  per  cent,  rate  to  be  imposed  only 
upon  main  stem  or  waterway,  tangible  personal  property  and 
franchises.  The  decisions  of  this  court  in  the  cases  referred 
to  having  established  that  a  scheme  for  the  taxation  of  prop- 
erty used  for  railroad  and  canal  purposes  which  requires  the 
taxing  board,  in  ascertaining  the  true  value  thereof,  to  ascer- 
tain separately  the  value  of  several  arbitrarily  designated 
parts,  and  which  taxes  one  of  those  parts  at  a  different  rate 
from  the  others,  does  not  violate  the  provisions  either  of  the 
state  or  federal  constitution  appealed  to  by  the  plaintiffs  in 
error,  we  must  either  refuse  to  follow  those  decisions  or  else 
declare  that  the  supplement  under  consideration  does  not 
operate  either  to  make  the  law  special  or  to  make  the  rate  of 
taxation  non-uniform;  that  it  does  not  prescribe  a  rule  for 
assessing  property  at  other  than  its  true  value  or  deny  to  the 
plaintiifs  in  error  the  equal  protection  of  the  laws.  As  we 
have  already  stated,  we  accept  as  settled  the  principles  estab- 
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lishod  by  those  decisions,  and  we  therefore  declare  that  the 
supplement  of  April  5th,  1906,  does  not,  by  becoming  a  part 
of  the  act  for  the  taxation  of  railroad  and  canal  property, 
render  that  act  unconstitutional. 

1 1  has  not  l)een  contended  before  us  that  an  "average  rate/' 
to  be  computed  by  the  state  board  of  assessors,  is  unconstitu- 
tional merely  because  it  is  an  average  rate,  to  be  so  ascer- 
tained, rather  than  some  other  rate  definitely  fixed  by  the 
legislature.  As  the  question  is  in  the  case,  however,  we  deem 
it  proper  to  say  that  it  has  received  consideration  by  us,  and 
that  we  concur  entirely  in  what  was  said  by  Mr.  Justice 
Pitney,  speaking  for  the  court  below,  in  dealing  with  it.  We 
think,  further,  that  this  court  by  its  decision  in  the  19  Vroom 
case,  that  an  arbitrary  rate  of  one-half  of  one  per  cent,  fixed 
by  the  legislature,  and  which  was  to  continue  for  an  indefinite 
period,  without  regard  to  what  amount  of  money  would  he 
required  from  year  to  year  for  the  needs  of  the  state,  was 
constitutional,  established  the  right  of  the  legislature  to  arbi- 
trarily fix  such  rate  for  the  taxation  of  this  class  of  property 
as  it  might  from  time  to  time  see  fit,  provided  that  the  burden 
imposed  was  not  at  any  time  greater  than  that  which  the 
property  of  the  other  taxpayers  in  the  various  taxing  districts 
of  the  state  was  required  to  bear. 

The  supplement  next  attacked  is  that  of  April  18th,  1906. 
Pamph.  L.,  p,  220.  It  provides  that  the  term  "main  stem" 
of  each  railroad  company,  as  used  in  the  act  of  1884,  shall  be 
held  to  include  the  roadbed,  not  exceeding  one  hundred  feet 
in  width,  with  its  rails  and  sleepers,  and  all  structures  erected 
ihereon  and  used  in  connection  therewith,  not  including,  how- 
ever, any  passenger  or  freight  buildings  erected  thereon.  By 
the  original  act  passenger  depots  were  defined  to  be  a  part  of 
the  main  stem,  without  regard  to  whether  they  were  within 
or  without  the  one-hundred -foot  limit,  while  freight  build- 
ings were  included  in  the  "real  estate  outside  of  main  stem," 
whether  they  were  located  within  or  without  the  one-hundred- 
foot  strip.  As  a  consequence  a  different  rate  of  taxation  pre- 
vailed as  between  passenger  depots  and  freight  depots,  irre- 
spective of  location.     The  supplement  now  under  consideration 
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deals  with  passenger  depots  as  the  original  act  d6alt  with 
freight  stations;  that  is,  it  separates  them  from  main  stem 
and  subjects  them  to  the  rate  of  taxation  imposed  upon  "real 
estate  outside  of  main  stem."  This  severing  of  passenger 
depots  from  the  land  upon  which  they  stand,  and  subjecting 
them  to  a  different  rate  of  taxation  from  that  imposed  upon 
that  land,  is  claimed  by  the  plaintiffs  in  error  to  be  violative 
of  the  constitutional  provisions  heretofore  referred  to.  But, 
as  has  been  just  pointed  out,  this  same  feature  existed  in  the 
original  act,  which  severed  freight  buildings  erected  upon  the 
"main  stem"  from  the  land  upon  which  they  stood,  and  sub- 
jected them  to  taxation  at  a  different  rate  from  that  imposed 
upon  the  land  itself.  And  yet  that  provision  of  the  act  was 
held  by  this  court,  in  its  decision  in  the  19  Vroom  case  (not 
expressly,  but  by  necessary  implication),  not  to  render  the 
ar-t  unconstitutional.  We  are  not  able  to  see  any  distinction 
l>etween  passenger  stations  and  freight  stations,  as  subjects  of 
taxation,  which  would  justify  us  in  declaring  that  the  legis- 
lature might  provide  for  the  severance  of  the  latter  class  of 
buildings  from  the  land  upon  which  they  stand,  for  the  pur- 
pose of  taxing  them  at  a  different  rate  from  that  land,  with- 
out violating  any  constitutional  provision,  but  that  the  con- 
stitution prohibits  a  similar  legislative  provision  with  relation 
to  passenger  stations.  We  consider  that,  under  the  decision 
of  this  court  in  the  19  Vroom  case,  the  supplement  now  being 
discusfcd  must  he  held  not  to  have  rendered  the  act  of  which 
it  became  a  part  unconstitutional. 

The  last  of  the  supplements  which  it  is  contended  renders 
the  scheme  of  taxation  violative  of  the  constitutional  provi- 
sions already  sjx'cified  is  that  of  May  18th,  190G.  Pamph. 
L..  J).  571.  It  is  as  follows:  "The  taxes  which  shall  here- 
after be  assessed  upon  the  property  of  railroad  and  canal 
companies  referred  to  in  subdivision  2  of  section  3  of  the  act 
to  which  this  act  is  a  supplement  [that  is,  ^real  estate  outside 
of  main  stem  or  waterway']  shall  be  assessed  and  taxed  in 
each  taxing  district  in  this  state  in  the  same  manner  and  at 
the  same  rate  as  other  property  located  in  said  taxing  district 
is  assessed  and  taxed,  and  the  amount  of  tax  derived  there- 
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from  shall  be  paid  to  the  oflSeer  of  each  of  the  separate  taxing 
districts  of  the  state  as  shall  be  by  law  entitled  to  receive  the 
same  for  the  use  of  said  taxing  district/' 

Reading  this  supplement  into  the  act  of  1884  we  have  this 
scheme  for  the  taxation  of  the  property  of  railroad  and  canal 
companies :  ( 1 )  The  assessment  and  taxation  of  so  much  of 
their  property  as  is  not  used  for  railroad  or  canal  purposes, 
and  of  all  of  the  real  estate  of  such  companies  which  is  used 
for  such  purposes  (except  a  strip  one  hundred  feet  wide,  with 
the  rails,  sleepers  and  structures,  other  than  passenger  or 
freight  depots,  thereon),  including  the  roadbed  outside  of  the 
one-hundred-foot  strip,  waterways,  reservoirs,  tracks,  passen- 
ger and  freight  stations,  &c.,  &c.,  in  the  same  manner,  at  the 
same  rate  and  for  the  same  purposes  as  the  taxable  property 
of  other  owners  in  the  same  municipal  division  or  taxing  dis- 
trict; (2)  the  assessment  and  taxation  of  what  remains  of 
their  property  used  for  railroad  or  canal  purposes,  t.  e.,  the 
one-hundred-foot  strip,  the  tangible  personal  property  and 
the  franchises,  in  a  different  manner,  at  a  different  rate  and 
for  different  purposes  than  those  for  which  the  taxable  prop- 
erty of  other  owners  in  the  state  is  assessed  and  taxed.  In 
other  words,  the  effect  of  this  act,  with  this  last  supplement 
engrafted  upon  it,  is  to  separate  from  the  mass  of  the  prop- 
erty of  these  companies  which  is  used  for  railroad  or  canal 
purpoj^C!?  certain  specified  parts  thereof,  and  to  treat  the 
property  so  separated  as  constituting  a  class  for  the  purpose 
of  taxation.  Has  such  a  scheme  of  taxation  been  declared 
constitutional  by  our  former  decisions  in  the  Central  railroad 
and  the  Bergen  and  Dundee  railroad  cases  ? 

It  is  argued  on  behalf  of  the  state,  and  was  considered  by 
the  court  below,  that  this  supplement  merely  alters  the  ma- 
chinery created  by  the  original  act  for  the  assessment  and 
collection  of  the  taxes  imposed  by  it,  and  makes  no  funda- 
mental change  in  the  scheme  of  taxation  itself;  that  the 
original  act  not  only  segregated  for  taxation  property  used 
for  railroad  or  canal  purposes,  but,  after  doing  so,  distributed 
it  into  arbitrary  parts  or  sub-classes,  and  dealt  with  these 
sub-classes  as  independent  subjects  of  taxation,  and  that  this 
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court,  by  affirming  the  constitutionality  of  the  act  as  origi- 
nally passed,  and  as  amended  by  the  supplement  of  1905,  has 
necessarily  affirmed  the  right  of  the  legislature  to  sub-classify 
such  property  for  taxation  and  tax  such  sub-classes  by  differ- 
ent methods,  for  different  purposes  and  at  different  rates. 

It  must  be  conceded  that  certain  expressions  in  our  opinion 
in  the  Bergen  and  Dundee  case  land  color  to  the  idea  that  the 
view  above  expressed  was  assumed  by  us  to  be  that  ]ie\A  by  the 
judges  in  the  earlier  case.  The  determination  of  the  Bergen 
and  Dundee  case,  however,  involved  only  the  question  of  the 
power  of  the  legislature  to  change  the  rate  of  taxation  so  far 
as  "real  estate  other  than  main  stem  or  waterway^'  was  con- 
cerned, and  not  its  power  to  tax  independently  an  arbitrarily 
selected  portion  of  property  used  for  railroad  or  canal  pur- 
poses, and  what  was  said  by  us  as  to  the  conclusion  to  be 
gathered  from  the  opinions  in  the  Central  railroad  case,  with 
reference  to  the  view  of  the  judges  upon  the  latter  point,  was 
not  only  not  required  for  the  decision  of  the  case  then  under 
consideration,  but  was  not  (as  we  conclude  after  more  mature 
delil)oration)  justified  by  the  opinions  themselves.  The  act 
of  1884  was  capable  of  being  construed  as  designed  to  author- 
ize either  (1)  an  annual  tax  for  the  direct  use  of  the  state, 
and  also  an  independent  annual  tax  for  each  taxing  district, 
to  be  levied  upon  "real  estate  outside  of  main  stem  or  water- 
way," or  (2)  as  designed  to  authorize  a  single  annual  tax  to 
be  levied  on  all  property  in  the  state  used  for  railroad  or 
canal  purposes  under  a  franchise.  The  first  construction 
would  result  from  giving  controlling  force  to  the  declaration 
of  the  act  that  "each  company  shall  pay  to  the  state  for  gen- 
eral state  purposes  a  tax  at  the  rate  of  one-half  of  one  per 
cent,  annually,  *  *  *  and  shall  also  pay,  in  addition  to 
«aid  tax  of  one-half  of  one  per  cent.,  a  tax  at  the  local  rate" 
upon  real  estate  outside  of  main  stem  or  waterway,  and  that 
the  money  received  for  the  tax  assessed  at  the  local  rate  upon 
real  estate  outside  of  main  stem  or  waterway  should  be  dis- 
tributed among  the  several  taxing  districts  in  which  it  is 
located.  The  other  construction  would  result  from  giving 
controlling  force  to  the  declaration  of  the  act  that  the  sum  of 
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these  two  impositions  "shall  constitute  the  toa;  to  be  paid  by 
each  company,  and  shall  be  a  lien  upon  all  the  lands  and 
tangible  property  and  franchise  of  such  company,"  and  the 
further  declaration  of  the  statute  that  "the  said  tax  [t.  e.,  the 
sum  of  the  two  impositions] '  shall  be  a  debt  due  from  such 
company  to  the  state  for  which  an  action  at  law  or  in  equity 
may  be  maintained."  That  the  effect  of  adopting  the  con- 
struction first  suggested  would  be  to  render  the  act  special, 
and  therefore  unconstitutional  so  far  as  the  local  tax  is  con- 
cerned, is,  we  think,  demonstrated  by  that  part  of  the  opinion 
of  Af  r.  Justice  Dixon  which  deals  with  this  phase  of  the  case. 
He  says:  "The  question  is  whether  the  law  for  the  imposi- 
tion of  this  [i.  e.,  the  local]  tax  is  general.  In  making  the 
assessment  the  property  to  be  valued,  and  upon  the  valuation 
of  which  the  tax  is  to  be  paid,  is  that  described  in  subdivision 
2  of  section  3  [that  is,  'real  estate  other  than  main  stem  or 
waterway'!,  exclusive  of  the  property  mentioned  in  the  other 
subdivisions.  Is  such  property  capable  of  being  regarded  as  a 
class  ?  There  must  be  conceded  to  the  legislature  a  large  dis- 
cretion on  the  subject  of  classification,  but  with  this  in  mind 
I  have  not  been  able  to  find  any  fair  basis  on  which  the  prop- 
(Tty  thus  submitted  to  special  taxation  for  local  uses  can 
stand  as  a  class  by  itself.  How  does  the  main  stem  of  a  rail- 
road, to  the  width  of  one  hundred  feet,  differ,  as  a  class  of 
property,  from  the  main  stem  lying  beyond  that  width?  On 
wliat  principle  are  passenger  depots  ranked  with  the  main 
stem,  and  freight  depots,  water  tanks  and  all  the  other  neces- 
sary adjuncts  of  a  railroad  excluded  ?  What  stamps  the  locks 
and  hemic  banks  of  a  canal  with  one  character  and  its  planes 
and  fceflcrs  with  another?  How  will  you  describe  or  conceive 
of,  as  classes  of  property,  groups  so  segregated?  The  divi- 
sions thus  constituted  by  the  legislature  seem  to  me  to  be 
defined  by  no  substantial  distinctions,  but  to  be  purely  arbi- 
trary^ and  fanciful,  and  a  law  which  deals  with  them  exclu- 
sively is  special  and  not  general." 

The  fact  that  none  of  the  judges  who  held  that  the  law  was 
constitutional  in  toto  attempted  to  refute  this  view;  the  fact 
that  they  considered  the  law  general  because  property  used 
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for  railroad  and  canal  purposes  constitutes  a  class  for  the 
purpose  of  taxation  by  reason  of  the  use  to  which  it  is  put, 
and,  more  than  all,  the  fact  that  they  affirmed  the  constitu- 
tionality of  the  law  in  its  entirety,  satisfies  us  that  they  con- 
sidered the  latter  of  th^  constructions  suggested  to  be  the  true 
one.  Indeed,  Chancellor  Runyon,  who  delivered  the  leading 
opinion  of  the  majority,  expressly  so  declares.  He  says: 
'*Thc?  objwtion  is  made  that  in  the  act  only  the  property  men- 
tioned in  sulnlivision  2  of  section  3  (real  estate  used  for  rail- 
road or  canal  purposes,  not  including  main  stem  or  waterway) 
is  subjected  to  assessment  for  taxation  for  county  and  munici- 
pal purposes.  *  *  *  But  if  the  taxes  be  but  one  tax,  and 
the  legislature  has  the  right  to  fix  the  amount  of  that  tax  by 
the  means  adopted,  it  follows  that  the  objection  is  without 
real  foundation,  for  the  legislature  has  the  right  to  say  what 
tax  the  companies,  in  view  of  the  peculiar  character  of  their 
property,  shall  pay,  and  in  what  way  it  shall  be  assessed,  pro- 
vided it  makes  the  assessment  under  general  laws,  and  by 
uniform  rules,  according  to  the  true  value  of  the  property. 
*  *  *  The  tax  applied  to  state  purposes  and  that  applied 
to  county  and  municipal  purposes  are  one  tax,  and  are  to  be 
so  regarded.^' 

We  conclude,  therefore,  that  the  decision  of  this  court  in 
the  Central  railroad  case  affords  no  support  to  the  contention 
that  the  legislature  may  separate  railroad  and  canal  property 
into  arbitrarily  designated  parcels,  and  separately  tax  such 
parcels  by  different  methods  at  different  rates  and  for  differ- 
ent purposes.  It  seems  hardly  necessary  to  add  that,  under 
the  construction  which  we  find  to  have  been  given  to  the  act 
of  1884  by  the  dwision  which  we  have  been  discussing,  the 
contention  that  the  supplement  under  consideration  does 
nothing  except  to  alter  the  rate  at  which  "the  local  tax"' 
imposed  by  the  act  is  to  l3e  assessed  has  no  foundation  upon 
which  to  rest. 

Being  of  opinion  that  the  question  whether  the  engrafting 
of  this  supplement  upon  the  act  of  1884  (as  amended  by  the 
other  legislation  heretofore  referred  to)  renders  that  act  un- 
constitutional is  still  an  open  one,  we  proceed  to  its  determi- 
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nation.  If  the  effect  of  this  supplement  had  been  to  relegate 
to  the  general  mass  of  the  taxable  property  of  the  state  all 
property  used  for  railroad  and  canal  purposes  except  "real 
estate  other  than  main  stem  or  waterway/'  to  be  taxed  as  a 
part  of  such  general  mass  under  the  (Jeneral  Tax  law  of  the 
state,  and  to  retain  the  excepted  property  for  taxation  under 
the  provisions  of  the  act  of  1884,  the  extract  from  the  opinion 
of  Justice  Dixon,  already  quoted,  would  be  dispositive  of  the 
question,  for,  as  has  been  already  stated,  it  demonstrates,  as 
we  think,  that  such  legislation  would  be  not  general,  but 
special,  and  therefore  violative  of  the  constitutional  prohibi- 
tion. Does  the  fact  that  the  reverse  is  what  is  attempted  to 
be  accomplished  by  the  supplement  afford  any,  ground  for 
reaching  a  different  conclusion  ?  We  think  not.  The  funda- 
mental proposition  underlying  the  decision  in  the  19  Vroom 
case  is  that  property  used  for  railroad  or  canal  purposes  con- 
stitutes a  class  for  taxation  by  reason  of  its  use,  and  that  a 
tax  law  which  is  operative  upon  the  whole  mass  of  the  prop- 
erty so  used  is  a  general  law.  Bearing  in  mind  the  oft  re- 
peated declaration  of  this  court  that  a  law,  to  be  general, 
must  operate  equally  upon  all  of  a  group  of  objects  which, 
having  regard  to  the  purpose  of  the  legislation,  are  distin- 
guished by  characteristics  sufficiently  marked  and  important 
to  make  them  a  class  by  themselves,  and  also  remembering 
that  the  characteristic  which  constitutes  property  used  for 
railroad  or  canal  purposes  a  class  for  the  purpose  of  taxation 
is  the  use  to  which  it  is  put,  it  seems  impossible  to  resist  the 
conclusion  that  a  law  which  does  not  embrace  in  its  operation 
all  property  so  used  is  special,  not  general,  legislation.  The 
present  law,  with  the  supplement  of  May  18th,  1906,  incor- 
porated into  it,  does,  it  is  true,  profess  to  deal  with  all  prop- 
erty used  for  railroad  or  canal  purposes.  It  does  not,  how- 
ever, do  so  in  fact.  It  divides  such  property  into  four  parcels, 
and  then  creates  a  scheme  for  the  independent  taxation,  for 
state  purposes,  of  three  of  those  parcels  and  leaves  the  fourth 
to  be  taxed  under  the  General  Tax  law  of  the  state,  for  the 
benefit  of  the  several  taxing  districts  in  which  it  is  located. 
The  fact  that  the  supplement  of  May  18th,  1906,  is  void 
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does  not,  in  our  judgment,  operate  to  destroy  the  act  itself. 
The  supplement  never  had  any  vitality.  It  is  as  if  it  had 
never  been  passed,  for  it  cannot  be  conceived  that  the  legis- 
lature intended  that  the  whole  act  should  fail  unless  the  pro- 
vision of  the  supplement  could  be  engrafted  upon  it,  espe- 
cially in  view  of  the  fact  that  the  statute  itself  (section  26) 
declares  that  if  any  portion  of  the  act  shall,  for  any  reason, 
be  held  to  be  unconstitutional  or  invalid,  it  shall  not  affect 
the  other  provisions  of  the  act,  or  any  of  them.  We  hold, 
therefore,  that  the  act  of  1884,  as  revised  in  1888,  together 
with  the  several  supplements  which  were  engrafted  thereon 
prior  to  May,  1906,  and  which  have  been  commented  upon 
herein,  constitute  the  existing  legislative  scheme  for  the  taxa- 
tion of  railroad  and  canal  property. 

The  conclusions  which  we  have  reached  upon  the  various 
questions  discussed  in  this  opinion  lead  to  a  reversal  of  the 
judgment  of  the  Supreme  Court  in  the  case  of  United  New 
Jersey  Railroad  and  Canal  Co.  v.  Parker,  Collector,  that  judg- 
ment having  declared  valid  a  tax  assessed  by  the  local  assess- 
ors of  the  city  of  New  Brunswick  for  local  purposes  upon 
that  portion  of  the  property  of  the  plaintiff  in  error  desig- 
nated by  the  Eailroad  Tax  act  as  "real  estate  other  than  main 
stem,^^  and  situated  in  that  municipality.  As  to  the  judg- 
ments in  the  other  cases  under  review,  our  conclusions  lead 
to  their  aflfirmance.  The  taxes  in  those  cases  were  assessed  by 
the  state  board  of  assessors,  under  the  provisions  of  the  Bail- 
road  Tax  act,  for  state  purposes,  and  while  it  is  true  that  they 
were  not  assessed  upon  all  of  the  property  of  the  plaintiffs  in 
error  used  for  railroad  or  canal  purposes  (the  state  board  of 
assessors  having  acted  upon  the  supposition  that  they  were 
debarred  from  imposing  them  upon  the  property  described  in 
the  supplement  of  May  18th,  1906),  this  fact  worked  no  harm 
to  them,  for  the  reason  that  the  only  result  to  them  was  to 
diminish,  for  the  time  being,  the  amount  of  the  taxes  which 
they  were  respectively  required  to  pay. 

The  judgments  in  the  cases  of  the  Central  Eailroad  Co.  v. 
State  Board  of  Assessors,  the  Morris  and  Essex  Eailroad  Co. 
V.  State  Board  of  Assessors,  the  Lehigh  Valley  Eailroad  Co. 
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V.  State  Board  of  Assessors,  the  Bergen  County  Railroad  Co. 
V,  State  Board  of  Assessors,  and  the  Long  Dock  Co.  v.  State 
Board  of  Assessors,  were  each  affirmed  by  the  following  vote: 

For  affirmance — Magie,  Chaxcellor,  The  Chief  Jus- 
tice, Garrison,  Swayze,  Trenciiard,  Parker,  Bergen, 
BoGERT,  Vredenburgh,  Vroom,  Green,  Gray,  Dill,  J.J. 
13. 

For  reversal — None. 

The  judgment  in  the  case  of  the  United  New  Jersey  Rail- 
road and  Canal  Co.  v.  Parker,  Collector,  was  reversed  by  the 
following  vote: 

For  affirmance — None. 

For  reversal — Magie,  Chancellor,  The  Chief  Justice, 
Garrison,  SVayze,  Trenchard,  Parker,  Bergen,  Bogert, 
Vredenburgh,  Yroom,  Gray,  Dill,  J.J.     12. 


I'NITED  NEW  JERSEY  RAILROAD  AND  CANAL  COMPANY 
and  the  PENNSYLVANIA  RAILROAD  COMPANY. 
LESSEE,  PLAINTIFFS  IN  ERROR,  v.  DAVID  BAIKD  ET 
AL.,  THE  STATE  BOARD  OF  ASSESSORS  ET  AL.,  DE- 
FENDANTS IN  ERROR. 

Argued  November  21,  1907— Decided  January  7,  1908, 

The  legislature  of  this  state  on  the  4th  of  March,  1869,  passed  an  act 
entitled  "An  act  relative  to  transit  duties,"  which  provided  that 
all  railroad  and  canal  companies  theretofore  paying  transit  duties 
to  the  state  should  thereafter  pay  each  year,  in  quarterly  pay- 
ments, to  the  treasurer  of  the  state,  a  tax  of  one-half  of  one  per 
cent,  upon  the  cost  of  their  respective  properties  and  works  not 
otherwise  taxed,  until  the  legislature  should  •*by  general  law 
impose  a  uniform  state  tax  equally  applicable  to  all  railroad  and 
canal  corporations  of  this  state,"  and  that  such  companies  should 
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then  pay  such  uniform  tax.  It  contained  a  provision  that  any 
corporation  having  a  contract  with  the  state  in  reference  to  taxa- 
tion should  not  be  affected  by  its  provisions  unless  within  three 
months  from  the  passage  thereof  the  act  and  its  provisions  should 
be  accepted  by  the  board  of  directors  of  such  corporation  in  place 
of  said  contract.  Each  of  the  several  railroad  and  canal  corpora- 
tions which  were  subsequently  merged  into  the  United  New  Jersey 
Railroad  and  Canal  Company  had  such  a  contract.  They  each 
accepted  the  provisions  of  the  act  of  1869  within  the  time  pro- 
vided thereby.  In  the  year  1884  the  legislature  passed  a  general 
act  for  the  taxation  of  railroad  and  canal  property.  Held^  that 
this  later  enactment  is  a  general  law  imposing  a  uniform  state 
tax  equally  applicable  to  all  railroad  and  canal  corporations  of 
this  state,  and  that  by  the  express  terms  of  the  contract,  created 
between  the  state  and  the  United  companies  by  the  passage  of  the 
act  of,  1869  by  the  legislature  and  its  acceptance  by  the  United 
companies,  the  latter  are  required  to  pay  taxes  assessed  upon 
their  property  under  the  act  of  1884. 


On  error  to  the  Supreme  Court. 

For  the  plaintiifs  in  error,  James  B.  Vredenburgh  and 
Richard  V.  Lindahury, 

For  the  defendants  in  error,  Robert  H,  McCarter,  attorney- 
general,  Bennet  Van  Syckel  and  John  R,  Hardin. 

The  opinion  of  the  court  was  delivered  by 

GuMMERE,  Chief  Justice.  The  writ  of  error  in  this  case 
brings  up  for  review  a  judgment  of  the  Supreme  Court  affirm- 
ing a  tax  assessed  upon  property  of  the  plaintiffs  in  error  by 
the  state  board  of  assessors,  under  the  provisions  of  the  act 
for  the  taxation  of  railroad  and  canal  property  (originally 
enacted  in  the  year  1884),  as  amended  by  the  supplements  of 
April  5th  and  April  18th,  1906.    Pamph,  L.,  pp.  121,  220. 

The  validity  of  the  assessment  was  attacked  in  the  Supreme 
Court,  and  is  challenged  here,  upon  the  ground  that  the  Tax 
act  of  1884,  as  amended  by  the  supplements  just  referred  to, 
violates  both  the  provision  of  our  state  constitution,  which 
requires  property  to  be  assessed  for  taxation  under  general 
laws,  and  by  uniform  rules,  according  to  its  true  value,  and 
also  the  provision  of  the  federal  constitution,  which  prohibits 
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a  state  from  denying  to  any  person  within  its  jurisdiction  the 
equal  protection  of  the  laws.  It  was  further  contended  before 
the  Supreme  Court,  and  is  insisted  here,  that  even  if  the  act 
of  1884,  as  amended  by  these  two  supplements,  is  considered 
to  be  constitutional,  the  property  of  the  plaintiffs  in  error  is 
not  taxable  under  it,  for  the  reason  that  they  have  an  irrepeal- 
able  contract  with  the  state,  which  provides  the  only  method 
by  which,  and  the  rate  at  which,  their  property  can  be  taxed. 

In  an  opinion  delivered  by  us  at  the  present  term,  in  the 
case  of  the  United  New  Jersey  Railroad  and  Canal  Co.  et  al. 
V.  Parker,  Collector,  the  changes  wrought  by  the  supplements 
of  April  5th  and  April  18th,  1906,  in  the  original  act  of  1884 
were  fully  considered,  and  the  conclusion  expressed  that  those 
changes  did  not,  when  engrafted  upon  the  original  act,  render 
the  legislative  scheme  obnoxious  either  to  the  state  or  to  the 
federal  constitution.  The  validity  of  the  mode  of  taxation 
thus  provided  must,  for  the  reasons  stated  in  that  opinion,  be 
accepted  as  established.  The  only  matter  which  now  requires 
consideration,  therefore,  is  the  effect  of  the  irrepealable  con- 
tract of  the  plaintiffs  in  error  upon  the  tax  in  question. 

The  various  acts  of  the  legislature  which  culminated  in  the 
contract  upon  which  the  plaintiffs  in  error  rely  are  fully  set 
out  in  the  opinion  of  the  Supreme  Court,  and  a  recital  of 
them  now  is  unnecessary,  a  reference  to  the  opinion  of  the 
lower  court  being  all  that  is  required  for  information  upon 
the  subject.  By  such  reference  it  will  appear  that  at  the  time 
of  the  meeting  of  the  state  legislature  in  the  year  1869  the 
several  railroad  and  canal  companies  which  were  subsequently 
consolidated  into  the  United  New  Jersey  Railroad  and  Canal 
Company  had  contracts  with  the  state  under  which  they  were 
paying  into  the  state  treasury  annually  a  certain  sum  for  each 
passenger  and  each  ton  of  freight  carried  by  them,  in  lieu  of 
all  other  taxes  or  imposts.  On  the  4th  of  March  of  that  year 
an  act  was  passed  entitled  "An  act  relative  to  transit  duties" 
(Pamph,  L.  1869,  p.  226),  which  provided  (1)  that  from  and 
after  the  passage  of  the  act  all  transit  duties,  whether  on 
passengers  or  freight,  should  be  abolished;  (2)  that  all  com- 
panies theretofore  paying  transit  duties  to  the  state  should 
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thereafter  pay  each  year,  in  quarterly  payments,  to  the  treas- 
urer of  the  state,  a  tax  of  one-half  of  one  per  cent,  upon  the 
cost  of  their  respective  works,  including  all  their  property  of 
every  description  not  otherwise  taxed,  until  the  legislature 
should  ^T)y  general  law  impose  a  uniform  state  tax  equally 
applicable  to  all  railroad  and  canal  corporations  of  this  state," 
and  that  said  companies  should  then  pay  such  uniform  tax, 
and  that  until  such  general  law  should  be  passed  no  company 
theretofore  paying  transit  duties  as  aforesaid  should  in  any 
year  thereafter  pay  a  less  sum  as  tax  to  the  state  than  that 
paid  by  it  for  taxes  and  duties  of  all  kinds  for  the  year  1868, 
and  that  said  amount  should  be  paid  by  them  in  equal  quar- 
terly payments,  and  that  no  other  tax  or  impost  should  be 
levied  or  assessed  upon  said  companies;  (3)  that  the  act 
should  not  apply  to  any  corporation  having  a  contract  with 
the  state  in  reference  to  taxation,  unless  within  three  months 
from  the  passage  thereof  the  act  and  its  provisions  should  be 
accepted  by  the  board  of  directors  of  such  corporation  in  place 
of  said  contract,  and  a  certificate  of  such  acceptance,  under 
the  corporate  seal  of  such  corporation,  should  be  filed  in  the 
office  of  the  secretary  of  state.  On  the  19th  of  the  following 
April  the  boards  of  directors  of  the  several  companies  which 
were  afterward  consolidated  into  the  United  .N'ew  Jersey  Kail- 
road  and  Canal  Company  accepted  this  act  and  its  provisions 
"in  lieu  of  all  [then]  existing  arrangements  and  laws  for  the 
taxation  of  the  said  companies,  and  each  and  every  of  them, 
and  of  all  contracts  with  the  state  therefor,"  and  sixteen  days 
later  filed  a  certificate  of  such  acceptance  in  the  office  of  the 
secretary  of  state. 

The  effect  of  this  statute  and  its  acceptance  by  the  com- 
panies was  to  supersede  all  pre-existing  contracts  between 
them  and  the  state  upon  the  subject  of  taxation,  and  to  sub- 
stitute a  new  contract  in  the  place  thereof,  and  it  is  this  new 
contract  which  the  plaintiffs  in  error  contend  exempts  them 
from  taxation  under  the  act  of  1884  and  its  supplements. 

In  the  year  1872  the  act  which  consolidated  these  com- 
panies into  the  United  New  Jersey  Railroad  and  Canal  Com- 
pany was  passed,  by  the  terms  of  which   the  consolidated 
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company  was  vested  with  all  the  rights,  titles,  powers,  fran- 
chises, privileges,  property,  immunity  and  advantages  there- 
tofore conferred  upon  the  constituent  companies,  and  made 
subject  to  all  the  duties  and  obligations  then  existing  upon  or 
made  by  such  companies.  Pamph.  L.  1872,  p.  567.  A  year 
later  the  legislature  ratified  and  confirmed  a  nine-hundred- 
and-ninety-nine-year  lease  made  by  the  United  companies  to 
the  Pennsylvania  Railroad  Company.  Pamph.  L.  1873,  p. 
1298.  By  the  terms  of  that  lease  "all  the  franchises,  rights 
and  privileges"  of  the  lessors  were  granted,  demised  and  farm 
let  to,  and  "all  assessments,  taxes,  charges,  transit  duties  and 
imposts  whatsoever"  were  agreed  to  be  paid  by,  the  lessees. 
A  considerable  part  of  the  argument  of  counsel  on  both  -sides 
was  devoted  to  a  discussion  of  the  question  whether,  by  these 
two  last-mentioned  acts,  the  partial  tax  exemption  provided 
by  the  contract  of  1869  was  confirmed  in  the  United  New 
Jersey  Railroad  and  Canal  Company,  and  passed  to  the  Penn- 
sylvania Railroad  Company  under  its  lease.  The  view  which 
we  take  of  the  case,  however,  does  not  make  the  determination 
of  this  question  necessary.  The  rate  of  taxation  fixed  by  that 
contract,  viz.,  one-half  of  one  per  cent,  upon  cost,  was  not 
peri)etual.  It  was  to  prevail  only  until  the  legislature  should 
pass  a  general  law  imposing  a  uniform  state  tax  equally  ap- 
plicable to  all  the  railroad  and  canal  corporations  of  the  state, 
and  when  such  a  law  was  passed  the  scheme  of  taxation 
created  by  it  was  to  be  operative  upon  the  property  of  the 
contracting  companies  as  fully  as  upon  that  of  the  other  rail- 
road and  canal  companies  of  the  state.  The  Railroad  Tax 
act  of  1884  was,  in  our  opinion,  such  a  law.  It  was  expressly 
declared  by  this  court,  in  the  case  of  Central  Railroad  Co,  v. 
State  Board  of  Assessors,  19  Vroom  146,  to  be  a  general  law, 
assessing  taxes  by  a  uniform  rule  upon  the  property  of  all 
railroad  and  canal  corporations  of  the  state.  It  was  also 
determined  in  that  case  that  the  act  imposed  a  single  tax 
upon  the  property  of  such  companies,  and  not  two  independ- 
ent taxes  upon  arbitrarily  selected  portions  of  such  property. 
See  United  New  Jersey  Railroad  and  Canal  Co.  v.  Parker, 
Collector,  supra.    The  determination  of  these  matters  by  this 
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court  in  the  earlier  case  we  accept  as  final.  The  only  open 
question,  therefore,  which  the  present  case  presents  is  whether 
the  single  tax  imposed  by  the  act  is  a  state  tax  within  the 
^leaning  of  those  words  as  used  in  the  contract  of  1869. 

It  is  manifest,  we  think,  that  the  expression  "state  tax" 
was  used  in  the  contract  for  the  purpose  of  excluding  the  idea 
that  the  legislature  should  thereafter  have  the  power  to  sub- 
ject the  property  of  the  contracting  companies  to  taxation  by 
the  local  boards  of  the  various  taxing  districts  in  which  it 
should  be  found.  Bearing  this  in  mind,  the  solution  of  the 
question  is  not  difficult.  By  the  terms  of  the  act  of  1884  the 
tax  provided  for  thereby  is  assessed  by  a  state  board;  it  is 
payable  into  the  state  treasury;  if  unpaid  after  the  due  day 
it  becomes  a  debt  due  from  the  company  to  the  state,  and  is 
made  a  lien  upon  all  the  lands  and  tangible  property  and 
franchises  of  the  company  in  the  state,  and  an  action  at  law 
or  in  equity  is  given  to  the  state  for  its  collection.  Oen. 
Stat.,  p.  3327,  §§  9,  10.  That  such  a  tax  is  not  a  local  tax 
needs  no  demonstration,  and  if  not  a  local  tax  it  must  neces- 
sarily be  a  state  tax. 

But  it  is  argued  that  the  language  of  the  contract  of  1869 
shows  that  the  state  tax  contemplated  by  it  was  a  tax  the 
proceeds  of  which  should  be  used  solely  for  the  purpose  of 
carrying  on  the  state  government  and  maintaining  state  insti- 
tutions, and  it  is  said  that  the  tax  provided  for  by  the  act  of 
1884  is  not  such  a  tax,  for  the  reason  that  it  is  to  be  used  only 
in  part  for  such  purposes,  a  considerable  portion  of  it  being 
required  to  be  paid  by  the  fiscal  officers  of  the  state  to  the 
various  taxing  districts  in  which  the  real  estate  of  the  several 
railroad'  and  canal  companies,  other  than  "main  stem,''  is 
located,  to  be  used  by  such  taxing  districts  for  local  purposes. 
Gen.  Stat,  p.  3334,  §  11.  We  find  nothing  in  the  language 
of  the  contract  of  1869  which  shows  an  intent  to  limit  the 
state  in  the  disposition  of  the  moneys  raised  by  it  by  the  taxa- 
tion of  railroad  and  canal  property.  For  more  than  a  half 
century  before  the  making  of  this  contract  it  had  been,  and 
has  ever  since  continued  to  be,  the  practice  of  the  state  to 
distribute  among  its  various  municipalities  each  year  a  con- 
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siderable  portion  of  the  moneys  raised  by  state  taxation  for 
the  purpose  of  aiding  in  the  support  of  the  free  public  schools 
located  in  those  municipalities,  and  it  is  not  to  be  presumed, 
in  the  absence  of  words  clearly  showing  such  an  intent,  that 
the  parties  to  the  contract  intended  that  the  state  should  have 
less  freedom  in  expending  the  moneys  which  it  might  there- 
after raise  by  "a  general  law  imposing  a  uniform  state  tax 
equally  applicable  to  all  railroad  and  canal  corporations  of 
this  state''  than  it  exercises  with  relation  to  other  moneys 
raised  from  the  taxation  of  other  property  in  the  state.  On 
the  contrary,  as  we  read  the  contract,  the  right  of  the  state  to 
deal  as  it  should  deem  proper  with  the  moneys  raised  by  the 
taxation  of  railroad  and  canal  property  is  left  absolutely  un- 
trammeled  by  it. 

We  conclude,  therefore,  that  the  United  New  Jersey  Rail- 
road and  Canal  Company  and  its  lessee,  the  Pennsylvania 
Railroad  Company,  were,  by  the  express  terms  of  the  contract 
which  they  invoke,  taxable  under  the  Railroad  Tax  act  of 
1884. 

The  engrafting  upon  that  act  of  the  supplements  of  April 
5th  and  April  18th,  1906,  as  we  have  already  decided  in 
United  New  Jersey  Railroad  and  Canal  Co,  v.  Parker,  CoU 
lector,  supra,  did  not  change  its  character.  It  still  remains  a 
general  law,  imposing  a  uniform  state  tax  equally  applicable 
to  all  railroad  and  canal  corporations  of  the  state,  and  so  long 
as  it  retains  those  characteristics  the  plaintiffs  in  error  are 
taxable  under  it. 

The  judgment  under  review  will  be  aflBirmed. 

For  afftrmance — Magie,  Chancellob,  The  Chief  Jus- 
tice, Garrison,  Swayze,  Trbnchard,  Parker,  Bergen, 
BoGERT,  Vredenburgh,  Vroom,  Gray,  Dill,  J.J.     12. 

For  reversal — Nono. 
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HBULINGS  LIPPINCOTT,  PLAINTIFF  IN  ERROR,  v.  ISAAC 
LIPPINCOTT,  COLLECTOR,  DEB^ENDANT  IN  ERROR,  &c. 

Argued  January  7,  1908— Decided  April  23,  1908. 

The  supplement  to  the  Genera]  Tax  act  passed  in  1905  (Pamph.  L.,  p. 
457)  provides  that  in  assessing  the  shares  of  stock  of  banks  or 
banking  associations  organized  under  the  laws  of  the  state,  or  of 
the  United  States,  the  assessors  shall  allow  all  the  deductions 
and  exemptions  granted  by  law  from  the  value  of  other  taxable 
property  owned  by  individuals  in  this  state;  that  the  assessment 
and  taxation  of  such  shares  of  stock  shall  not  be  at  a  greater  rate 
than  is  made  or  assessed  upon  other  moneyed  capital  in  the  hands 
of  individuals  in  the  state,  and  that  in  making  such  assessment 
the  assessed  valuation  of  the  real  property  of  such  bank  or  bank- 
ing association  shall  be  deducted  from  the  total  valuation  of  the 
shares  of  stock  assessed  against  the  stockholders.  Ueld^  that  in 
making  an  assessment  against  the  stock  of  a  state  or  national 
bank  in  the  hands  of  stockholders  the  assessor  is  required  by  this 
enactment  to  deduct  from  the  total  valuation  of  all  the  shares, 
not  only  the  assessed  valuation  of  the  real  property  of  such  bank, 
but  also  the  total  value  of  all  the  non-taxable  securities  held  by 
the  bank. 


On  error  to  Supreme  Court,  whose  opinion  is  reported  in 
45  Vroom  439. 

For  the  plaintiff  in  error,  Thomas  E,  French  and  Charles 
L,  Corbin. 

For  the  defendant  in  error,  Joseph  Kaighn,  Daniel  V,  Sum- 
merill,  Louis  H.  Miller,  Howard  B.  Keasbey  and  Thomas  0. 
Hilliard. 

The  opinion  of  the  court  was  delivered  by 

GuMMERE,  Chief  Justice.  The  plaintiff  in  error,  who  was 
the  prosecutor  below,  complains  of  the  amount  of  the  assess- 
ment against  him  on  two  hundred  and  sixteen  shares  of  stock 
of  the  National  State  Bank  of  Camden.  The  assessment  is 
$67.50  per  share.  Certain  investments  of  the  bank,  includ- 
ing  government   bonds    and    several    mortgages,   would    be 
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exempt  from  taxation  in  the  hands  cf  individual  taxpayers. 
If  these  exempted  securities  are  deducted  from  the  capital 
and  surplus  of  the  bank  the  value  of  a  share  would  only  be 
$45.08  for  purpose  of  taxation.  The  assessor  refused  to  make 
any  deduction  from  the  capital  and  surplus  for  the  purpose 
of  valuing  the  shares,  and  the  question  for  determination  is 
whether  the  prosecutor  was  entitled  to  have  such  deductions 
made. 

The  determination  of  the  question  depends  upon  the  true 
construction  of  the  supplement  to  the  General  Tax  act  passed 
in  1905.  That  supplement  provides  that  "in  assessing  the 
shares  of  stock  of  bank  or  banking  associations  organized 
under  the  laws  of  this  state  or  of  the  United  States,  the 
assessors  shall  allow  all  the  deductions  and  exemptions 
granted  by  law  from  the  value  of  other  taxable  property 
owned  by  individuals  in  this  state,  and  the  assessment  and 
taxation  of  such  shares  of  stock  shall  not  be  at  a  greater  rate 
than  is  made  or  assessed  upon  other  moneyed  capital  in  the 
hands  of  individuals  in  this  state.  In  making  such  assess- 
ment the  assessed  valuation  of  the  real  property  of  such  bank 
or  banking  association  shall  be  deducted  from  the  total  valua- 
tion of  the  shares  of  stock  assessed  against  the  stockholders." 
Pamph,  L.,  p,  457.  This  statutory  provision  is  open  to  two 
constructions :  One,  that  the  assessor,  in  assessing  the  shares 
of  stock  of  banks,  shall  deduct  from  the  total  value  thereof 
the  value  of  property  held  by  the  bank  which  is  exempt  from 
taxation  in  the  hands  of  an  individual  owner  in  this  state 
and  tax  the  holder  of  the  shares  at  the  value  thereof  after 
these  deductions  are  made;  or,  two,  that  he  shall  tax  the 
holder  of  the  shares  at  the  full  value  thereof  without  making 
any  such  deduction  and  allow  the  owner  the  same  deductions 
against  them  as  he  is  entitled  to  against  the  assessment  of 
any  other  personal  property.  The  Supreme  Court  held  the 
latter  to  be  the  true  construction  of  this  statutory  provision 
and  affirmed  the  tax  against  the  prosecutor. 

To  determine  the  true  construction  of  the  provision,  or, 
to  state  it  in  another  way — to  ascertain  the  intention  of  the 
legislature  that  framed  it — we  must  consider  the  situation 
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that  existed  with  relation  to  the  taxation  of  bank  stock  at 
the  time  of  its  enactment.  In  1899  the  legislature  passed  an 
act  concerning  banks  and  banking  associations,  by  the  thirty- 
fourth  section  of  which  it  was  provided  that  "every  person 
shall  be  assessed  in  the  township  or  ward  where  he  resides 
for  all  shares  of  the  stock  of  any  national  bank  in  this  state, 
or  of  any  bank  organized  under  the  laws  of  this  state,  owned 
by  him  or  in  his  possession  or  control  as  trustee,  guardian, 
executor  or  administrator;  and  in  case  said  owner,  trustee, 
&c.,  shall  be  a  non-resident  of  this  state,  then  and  in  that 
case  such  bank  shall  be  assessed  in  the  township  or  ward 
where  such  bank  has  its  principal  place  of  business  to  the 
amoimt  of  such  shares  so  owned  or  held  by  non-residents  as 
aforesaid,  in  the  manner  now  prescribed  by  statute  in  the 
case  of  other  corporations,  and  except  as  aforesaid  the  prop- 
erty, real  and  personal,  of  such  banks,  shall  not  be  subject 
to  assessment  or  tax."  Pamph.  L.,  p,  448.  In  the  following 
year  a  tax  assessed  under  this  act  came  before  the  Supreme 
Court  for  review  in  the  case  of  Mechanics  National  Bank  v. 
Baker,  Receiver,  36  Vroom  113,  and  it  was  there  contended 
that  the  tax  was  invalid,  for  the  reason,  among  others,  that 
in  ascertaining  the  true  value  of  the  shares  the  tax  officers 
made  no  deduction  for  the  non-taxable  property  of  the  bank, 
the  claim  being,  as  in  the  present  case,  that  such  deduction 
should  be  made.  The  court  held  that  in  taxing  such  shares 
the  state  was  under  no  obligation  to  require  to  be  deducted 
from  their  value  the  non-taxable  securities  held  by  the  bank 
which  went  to  make  up  the  value  of  the  shares,  and  that  there 
was  nothing  in  the  statute  to  indicate  an  intention  on  the 
part  of  the  legislature  to  require  the  assessor  to  make  such 
deduction. 

It  was  further  contended  in  that  case  that  the  tax  imposed 
was  in  violation  of  section  5219  of  the  federal  statutes,  which 
declares  that  the  taxes  to  be  levied  on  national  bank  stock 
under  state  laws  shall  not  be  assessed  at  a  greater  rate  than 
upon  other  moneyed  capital  in  the  hands  of  individuals  of 
such  state.  The  ground  of  this  contention  was  that  the  stock 
in  controversy  was  assessed  at  a  greater  rate  than  the  stock  of 
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trust  companies  of  this  state.  The  Trust  Companies*  act 
(Pamph.  L,  1899,  p.  450,  §  29)  provided  that  every  trust 
company  should  be  taxed  in  the  taxing  district  where  its  oflBce 
was  situated  upon  the  amount  of  its  capital  stock  issued  and 
outstanding,  except  that  any  real  estate  belonging  to  any  such 
corporatipn  should  be  taxed  in  the  taxing  district  where  such 
real  estate  was  situated,  and  the  amount  thereof  should  be  de- 
ducted from  the  amount  of  any  assessment  made  upon  capital 
stock.  Upon  this  point  the  court  held  that  the  Trust  Com- 
panies' act  required  taxation  upon  the  par  value  of  its  capital 
stock,  and  that,  where  it  appeared  that  such  stock  was  worth 
more  than  par,  the  federal  statute  compelled  the  assessment 
of  stock  of  national  banks  in  the  same  taxing  district  to  be 
reduced  to  the  same  percentage  of  value — ^for  example,  if  the 
stock  of  a  trust  company  was  worth  fifty  per  cent,  more  than 
par,  then  the  stock  of  national  banks  in  the  same  taxing  dis- 
trict could  be  taxed  only  at  two-thirds  of  its  value.  The  case 
subsequently  came  to  this  court,  and  we  concurred  in  the 
views  expressed  in  the  opinion  of  the  Supreme  Court  except 
upon  the  last  point  mentioned.  Upon  this  point  we  held  that 
trust  companies  were  taxable  upon  the  market  value,  not  the 
par  value,  of  their  stock,  and  that  therefore  the  assessment 
and  imposition  upon  them  was  the  exact  equivalent  of  that 
upon  national  bank  stock,  and,  so,  that  there  was  no  discrimi- 
nation against  the  latter  made  by  our  tax  laws.  Mechanics 
National  Bank  v.  Baker,  Receiver,  36  Vroom  549. 

In  the  year  1900  the  scheme  of  taxation  of  bank  stock 
created  by  the  act  of  1899  was  altered  by  providing  that  there- 
after all  real  estate  of  any  bank  should  be  assessed  to  the  bank 
in  the  city,  township  or  ward  in  which  said  real  estate  was 
located,  and  the  amount  of  the  assessment  deducted  from  the 
assets  of  the  bank  in  estimating  the  assessable  value  of  the 
shares  of  stock  of  said  bank.  Pamph.  L.,  p.  295.  With  this 
exception  the  act  of  1899  remained  unchanged  until  the  year 
1906,  and  taxes  were  assessed  against  the  stock  of  banking 
corporations  under  the  rule  laid  down  in  the  Mechanics  Bank 
case,  with  the  modification  provided  by  the  act  of  1900.  Hav- 
ing in  mind  this  situation  of  the  law  respecting  the  taxation 
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of  bank  stock,  what  object  had  the  legislature  in  passing  the 
supplement  of  1905?  That  they  purposed  to  make  some 
change  in  the  existing  law  must  be  conceded,  for  it  cannot 
be  presumed  that  they  went  through  the  form  of  passing  a 
statute  that  they  intended  should  have  no  force-  or  effect 
whatever.  That  portion  of  the  act  which  required  the  deduc- 
tion of  the  value  of  the  real  property  of  the  bank  from  the 
total  valuation  of  the  shares  of  stock  assessed  against  the 
stockholders  manifestly  made  no  change  in  the  law,  for  as 
has  been  already  pointed  out  that  change  was  made  by  the 
act  of  1900.  The  provision  that  the  assessment  and  taxation 
of  shares  of  bank  stock  should  not  be  at  a  greater  rate  than 
is  made  or  assessed  upon  other  moneyed  capital  in  the  hands 
of  individuals  in  this  state,  although  not  previously  found 
in  our  statutes,  was,  nevertheless,  a  part  of  the  existing  law, 
for  it  was  embodied  in  section  5219  of  the  federal  statutes 
and  was  binding  upon  the  state,  as  was  indicated  in  the 
Mechanics  Bank  case.  The  change  in  the  law,  therefore,  must 
be  found  in  the  provision  which  requires  that,  "in  assessing 
the  shares  of  stock  of  bank  or  banking  associations  organized 
under  the  laws  of  this  state  or  of  the  United  States,  the  assess- 
ors shall  allow  all  the  deductions  and  exemptions  granted  by 
law  from  the  value  of  other  taxable  property  owned  by  indi- 
viduals in  this  state.^'  At  the  time  of  the  enactment  of  the 
statute,  and  for  nearly  half  a  century  previously,  the  General 
Tax  law  of  the  state  permitted  the  individual  taxpayer  to 
have  deducted  from  the  total  value  of  his  taxable  personal 
property  all  debts  bona  fide  due  and  owing  from  him  to 
creditors  residing  in  this  state.  It  also  entitled  him  to  have 
exempted  from  taxation  all  "non-taxable'*  securities  held  by 
him.  To  adopt  the  construction  put  by  the  Supreme  Court 
upon  the  last-cited  provision  of  the  act  of  1905,  is,  therefore, 
to  declare  that  the  legislature,  in  enacting  it,  intended  to 
accomplish  nothing.  This,  as  we  have  already  stated,  is,  in 
our  judgment,  enough  to  condemn  such  a  construction. 

But,  aside  from  this,  the  wording  of  the  statute  itself 
militates  against  the  meaning  put  upon  it  by  the  Supreme 
Court.     Its  mandate  is  that  the  assessor  shall  allow  all  de- 
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ductions  and  exemptions  granted  by  law  to  individual  tax- 
payers. The  deduction  which  the  law  allows  to  the  indi- 
vidual is  the  subtraction  of  his  debts  from  the  total  valuation 
of  his  taxable  personal  property,  not  from  any  particular  por- 
tion thereof;  the  exemption  granted  him  by  law  is  the  right 
to  have  excluded  from  the  assessment  of  his  personal  prop- 
erty every  non-taxable  security  which  he  holds.  The  phraFe- 
ology  of  the  statute  is  not  apt  to  express  an  intent  to  provide 
a  different  method  of  making  the  deduction  of  the  taxpayer's 
debts  when  he  happens  to  be  the  holder  of  bank  stock  from 
that  which  prevails  when  he  is  not  such  holder,  althougli  it 
is,  of  course,  susceptible  of  being  so  read.  But  the  re(juire- 
ment  that  the  assessor  shall  allow  exemptions  cannot  be  given 
effect  against  stock  in  the  hands  of  the  taxpayer  except  by 
exempting  the  stock  itself  from  taxation,  for  the  only  exemp- 
tion allowed  to  the  individual  taxpayer  is  exemption  from 
taxation  on  securities  which  the  law  has  relieved  from  such 
burden.  Clearly,  the  wording  of  the  statute  negatives  any 
such  intention. 

We  conclude  that,  by  the  true  construction  of  the  act  of 
1905,  in  making  an  assessment  of  the  shares  of  stock,  either 
of  a  state  or  national  bank,  against  the  stockholders,  the 
assessor  is  required  to  deduct  from  the  total  valuation  of  all 
the  shares,  not  only  the  assessed  valuation  of  the  real  prop- 
erty of  such  bank,  but  also  the  total  value  of  all  the  non- 
taxable securities  held  by  the  bank. 

The  judgment  of  the  Supreme  Court  will  be  reversed. 

For  affirmance — Green,  J.     1. 

For  reversal — The  Chancellor,  The  Chief  Justice, 
Garrison,  Parker,  Bergen,  Bogert,  Vredenburoh,  Vroom, 
Gray,  Dill,  J.J.     10. 
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PENNSYLVANIA,  NEW  JERSEY  AND  NEW  YORK  RAIL- 
ROAD COMPANY,  PLAINTIFF  IN  ERROR,  v.  MARIE 
SCHWARZ  ET  AL.,  DEFENDANTS  IN  ERROR. 

Submitted  December  10,  1907— Decided  June  15,  1908. 

1.  In  condemnation  proceedings,  where  the  prospective  depreciation 
of  a  tract  of  land  arises  entirely  from  the  construction  and  opera- 
tion of  a  railroad  tunnel  two  hundred  feet  below  the  surface  of 
the  soil,  a  real  estate  agent  familiar  with  the  prices  of  property 
in  the  neighborhood,  and  who  in  another  locality  became  ac- 
quainted with  the  effects  upon  property  values  of  a  railroad 
tunnel  eighty  or  ninety  feet  below  the  surface,  with  shafts  through 
which  the  smoke  and  gas  escaped,  is  not  an  expert  with  respect  to 
the  question.  What  will  be  the  value  of  the  given  tract  after  the 
construction  of  the  tunnel  as  compared  with  its  present  value? 

2.  The  experience  of  such  witness  that  purchasers  of  real  estate 
have  a  prejudice  against  deeds  that  except  easements  does  not 
qualify  him  to  give  an  expert  opinion  upon  the  foregoing  question 
of  land  values. 


On  error  to  the  Hudson  Circuit. 

For  the  plaintiff  in  error,  James  B.  Vredenhurgh. 

For  the  defendants  in  error,  John  J.  Fallon. 

The  opinion  of  the  court  was  delivered  by 

Garrison,  J.  This  writ  of  error  brings  up  a  judgment 
rendered  upon  the  verdict  of  the  jury  on  an  appeal  to  the 
Circuit  Court  in  a  proceeding  to  condemn  an  easement  for  a 
tunnel  for  railroad  purposes.    Pamph.  L,  1903,  p.  657,  §  23. 

The  defendant  in  error  is  the  owner  of  a  tract  of  land 
through  which  the  tunnel  in  question  passes  at  an  average 
depth  of  two. hundred  feet  below  the  surface  of  the  soil.  The 
tract  is  occupied  by  three  frame  dwellings  and  a  stable.  At 
the  trial  a  witness  called  by  the  landowner  testified  over  ob- 
jection that  he  considered  that  the  effect  of  the  tunnel  would 
be  to  depreciate  the  value  of  the  tract  "anywhere  from  thirty 
to  fifty  per  cent."     Wlien  asked  by  connpel,  who  had  called 

Vol.  XL VI.  51 
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him  to  the  stand,  "What  actuates  you  in  placing  that  per- 
centage upon  the  depreciation  ?"  the  witness  answered :  "Be- 
cause Mrs.  Schwarz,  or  any  other  individual  who  will  own 
property  affected  as  this  property  will  be,  to  sell  that  prop- 
erty, cannot  give  a  full  covenant  warranty  deed  without  plac- 
ing that  exception  and  saying  that  the  exception  is  that  there 
is  a  railroad  that  has  a  right  under  this  property  practically 
its  entire  length."  When  asked:  "If  some  forty-two  feet 
were  taken  from  underneath  the  Schwarz  property,  at  a  point 
one  hundred  and  eighty-two  feet  or  thereabouts  below  the 
surface  of  the  street,  what,  in  your  opinion,  would  be  the 
amount  of  the  depreciation  in  value  of  that  property  caused 
by  that  taking  away?''  The  answer  was:  "Anywhere  from 
thirty  to  forty-five,  or  fifty  per  cent. ;  I  couldn't  say — I  never 
had  a  similar  case,  but  I  say  that  the  prejudice — I  claim  that 
the  damage  done  is  the  prejudice  a  man  would  have  against 
purchasing  a  piece  of  property  that  would  have  some  covenant 
or  would  convoy  an  easement  into  it,  giving  a  certain  right 
of  way."  To  the  question,  "Have  you,  in  the  course  of  your 
real  estate  business,  ascertained  that  tenants  have  a  prejudice 
against  living  in  properties  over  tunnels  ?"  the  answer  of  the 
witness  was,  "I  never  had  any  experience  of  that  kind."  To 
the  following  questions  then  put  by  the  court  the  following 
answers  were  given: 

'\).  Your  idea  as  to  depreciation  in  value  is  due  to  what 
you  consider  to  be  a  fact,  that  if  a  deed  is  offered  to  a  pur- 
chaser and  it  has  an  easement,  the  purchaser  would  not  be 
as  willing  to  buy  it,  and  that  depreciation  is  from  thirty  to 
fifty  per  cent,  in  the  case  of  a  tunnel  ? 

'M.  I  think  that  would  certainly  be  the  damage. 

"(?•  And  that  is  irrespective  of  any  question  whether  there 
is  any  shaft  or  not  ? 

'*A.  Yes,  sir. 

"Q,  It  is  the  mere  existence  of  the  easement? 

"A.  I  claim  that  is  my  argument." 

There  can  be  no  doubt,  therefore,  either  as  to  the  basis  upon 
which  the  witness  testified  or  that  his  testimony  was  preju- 
dicial to  the  plaintiff  in  error. 
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Assignments  based  upon  exceptions  allowed  at  the  trial 
challenge  the  ruling  of  the  trial  court  that  accorded  to  this 
witness  the  status  of  an  expert  with  respect  to  the  special 
question  of  value  upon  which  the  jury  was  to  pass,  viz.,  what 
will  be  the  value  of  the  tract  after  the  construction  of  the 
tunnel  as  compared  with  its  present  value?  The  legal  ques- 
tion upon  error  is  whether  there  was  any  testimony  before  the 
trial  court  that  the  witness  possessed  such  special  knowledge 
touching  the  particular  matter  of  inquiry  that  entitled  him 
to  express  an  expert  opinion  upon  the  subject. 

The  witness  was  a  real  estate  agent,  but  that  did  not  qualify 
him  as  an  expert  with  respect  to  the  peculiar  question  of 
value  that  arose  upon  the  facts  of  the  present  case.  Pennsyl- 
vania Railroad  v.  Root,  24  Vroom  253. 

Indeed,  neither  the  court  below  nor  counsel  for  the  land- 
owner rested  the  qualification  of  the  witness  upon  the  nature 
of  his  vocation;  on  the  contrary,  the  effort  was  to  show  his 
possession  of  a  special  knowledge  of  the  subject  that  entitled 
him  to  give  an  expert  opinion  upon  the  matter  the  jury  was 
to  pass  upon.  The  proofs  upon  this  preliminary  question 
brought  out  by  the  counsel  who^  called  the  witness  were  that 
witness  had  been  for  six  years  clerk  of  the  Town  of  Union 
through  which  the  West  Shore  tunnel  was  constructed,  and 
that  for  a  part  of  that  time  he  was  engaged  in  the  real  estate 
business  in  the  course  of  which  he  became  acquainted  with 
certain  facts  touching  the  development  of  real  estate  along 
the  line  of  that  tunnel  and  with  property  values  thereby 
affected.  Upon  cross-examination  it  was  brought  out  that 
the  West  Shore  tunnel  was  only  eighty  or  ninety  feet  below 
the  surface,  that  it  carried  two  tracks  on  which  a  steam  rail- 
road operated  both  freight  and  passenger  trains,  and  that  the 
timnel  was  constructed  with  open  shafts  through  which  the 
smoke  and  gas  escaped.  This  latter  circumstance,  as  well  as 
the  great  disparity  in  depth  between  the  two  tunnels,  were 
claimed  by  counsel  for  the  condemning  party  to  so  differ- 
entiate the  West  Shore  tunnel  from  the  one  under  considera- 
tion in  substantial  respects  as  to  afford  no  basis  for  the  expert 
qualification  of  the  witness  touching  the  pending  inquiry. 
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Beyond  this  single  instance  the  witness  admitted  that  he  had 
neither  knowledge  nor  basis  of  knowledge.  Upon  the  con- 
elusion  of  the  preliminary  examination  the  witness  was  told 
by  the  court  that  he  might  answer  the  following  question: 

"(?.  (By  Mr.  Fallon.)  From  your  knowledge  of  what  hap- 
pened in  the  Town  of  Union,  as  regards  the  effect  on  realty 
values  after  the  building  of  the  West  Shore  tunnel,  what,  in 
your  opinion,  would  be  the  effect  as  against  the  values  of 
the  Schwarz  property  by  reason  of  the  construction  of  that 
tunnel  r 

Instead,  however,  of  answering  this  question,  the  witness 
addressed  the  following  questions  to  the  court  and  received 
the  following  answers: 

'The  Witness — There  is  one  question  that  I  am  not  posi- 
tive on  that  I  would  like  to  ask  the  court,  if  he  would  en- 
lighten me:  If  an  award  is  made,  such  as  in  a  railroad  of 
this  kind,  the  owner,  of  course,  can  only  sell  it  subject  to  this 
award,  or  whatever  is  given? 

"The  Court — Subject  to  the  tunnel  right. 

"The  Witness— That  easement? 

"The  Court— That  is  right. 

"The  Witness — You  could  not  give  a  full  covenant  war- 
ranty, free  and  clear  of  all  encumbrance,  without  making  an 
exception,  could  you? 

"The  Court — The  right  of  the  railroad  to  build  a  tunnel 
would  have  to  be  excepted." 

Thereupon  the  witness  gave  as  his  answer  to  the  question 
that  had  been  propounded  to  him  the  estimate  that  the  de- 
preciation in  value  would  be  "any\i^here  from  thirty  to  fifty 
per  cent.,"  adding  the  explanations  as  to  the  basis  of  this 
estimate  that  are  quoted  in  the  earlier  part  of  this  opinion, 
viz.,  the  prejudice  against  such  conveyances. 

From  this  rehearsal  of  the  examination  of  the  witness  that 
preceded  his  answer  to  the  question  calling  for  his  expert 
opinion,  it  is  clear  not  only  that  he  gave  no  testimony  that 
showed  the  possession  by  him  of  any  special  knowledge  that 
qualified  him  to  speak  as  an  expert  upon  the  particular  sub- 
ject of  inquiry,  but  also  that  by  his  questions  to  the  court  he 
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made  it  evident  that  he  was  about  to  base  his  answer  in  part, 
at  least,  upon  an  irresponsive  if  not  an  improper  considera- 
tion, viz.,  a  popular  prejudice  that  he  believed  existed  against 
conveyances  of  a  certain  character. 

Inasmuch  as  the  witness  exhibited  no  right  to  the  status 
of  an  expert  other  than  his  single  observation  with  respect  to 
a  substantially  different  tunnel,  and  his  belief  as  to  the  exist- 
ence of  a  prejudice  against  conveyances  that  excepted  ease- 
ments there  was  no  testimony  before  the  trial  court  that 
qualified  the  witness  as  an  expert  upon  the  special  question 
at  issue.  The  discussion  of  Chief  Justice  Beasley  in  Pennsyl- 
vania Railroad  v.  Root,  already  cited,  and  that  of  Mr.  Justice 
Dixon,  in  Laing  v.  United  New  Jersey  Railroad  and  Canal 
Co.,  25  Vroom  576,  make  it  clear  that  the  witness,  under 
these  circumstances,  was  not  entitled  to  speak  with  expert 
authority.  In  view  of  the  preliminary  examination  of  the 
witness  we  think  that  the  trial  court  erred  in  its  refusal  to 
sustain  the  objections  that  were  persistently  and  pertinently 
presented  by  the  plaintiff  in  error,  and  that  the  testimony 
that  came  in  by  reason  of  such  refusal  was  of  so  prejudicial 
and  injurious  a  character  as  to  require  the  reversal  of  the 
judgment  rendered  upon  the  resulting  verdict. 

The  judgment  of  the  Hudson  Circuit  is  reversed  in  order 
that  there  may  be  a  venire  de  novo. 

For  affirmance — ^The  Chancellor,  Bogert,  J.    2. 

For  reversal — The  Chief  Justice,  Garrison,  Swayze, 
Reed,  Trenchard,  Bergen,  Vroom,  Green,  Gray,  Dill, 
J.J.     10. 
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HERBERT  A.  RIOE,  DEFENDANT  IN  ERROR,  v.  R.  C.  BAR- 
RINGTON, PLAINTIFF  IN  ERROR. 

Argued  January  6,  1908— Decided  June  15,  1908, 

Bad  faith,  not  merely  notice  of  suspicioos  circumstances,  must  be 
brought  home  to  the  holder  for  value  of  a  negotiable  note  whose 
rights  accrued  before  maturity  in  order  to  defeat  his  recovery 
upon  the  note  on  the  ground  of  fraud  in  its  inception. 


On  error  to  the  Burlington  Circuit. 

For  the  plaintiff  in  error,  John  W,  Wescott, 

For  the  defendant  in  error,  Frederick  A.  Rex, 

The  opinion  of  the  court  was  delivered  by 

Garrison,  J.  This  writ  of  error  is  brought  to  reverse  a 
judgment  entered  upon  a  verdict  directed  for  the  plaintiff, 
Herbert  A.  Rice,  in  the  court  below.  The  defendant  was  R. 
C.  Barrington,  and  the  note  upon  which  the  action  was 
brought  read  as  follows : 

"$380.14.  Mount  Holly,  N.  J.,  Nov.  9th,  1905. 

"Three  months  after  date  I  promise  to  pay  to  the  order  of 
Roger  Byrnes  three  hundred  and  eighty  .14  dollars,  at  Mt. 
Holly,  value  received.  R.  C.  Barrington. 

[Endorsed] — "Roger  Byrnes, 
"Dr.  H.  a.  Rice.'^ 

The  plaintiff  testified  that  he  bought  the  note  from  its 
payee,  Byrnes,  before  maturity,  to  wit,  January  8th,  1906. 
On  cross-examination  the  plaintiff  was  asked : 

"Q.  Well,  you  had  purchased  a  note  from  Mr.  Byrnes 
before  this  date,  which  you  had  found  out  from  the  party  had 
been  fraudulently  obtained  from  him,  had  you  not  r^' 
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This  question  was,  upon  objection,  overruled.  The  over- 
ruling of  this  question  is  the  first  ground  assigned  for  error. 
The  ruling  of  the  trial  court  was  correct,  and  may  be  sup- 
ported upon  any  of  seveugl  grounds.  The  most  comprehensive 
ground  for  sustaining  the  ruling  is  that  the  fact  that  Rice 
had  found  out  that  a  note  he  had  previously  purchased  from 
Byrnes  had  been  fraudulently  obtained  was  at  most  a  suspi- 
cious circumstance  as  regards  the  note  in  suit,  and  that  the 
fifty-seventh  section  of  the  Negotiable  InslTument  act  of 
1902  (Pamph  L.,  p.  593),  read  in  connection  with  the  deci- 
sions of  our  courts,  establishes  ths  rule  that  proof  of  circum- 
stances calculated  merely  to  arouse  suspicion  will  not  defeat 
recovery  on  a  negotiable  note  taken  for  value  before  maturity. 
Bad  faith,  {.  e,,  fraud,  not  merely  suspicious  circumstances, 
must  be  brought  home  to  a  holder  for  value  whose  rights 
accrued  before  maturity,  in  order  to  defeat  his  recovery  on  a 
negotiable  note  upon  the  ground  of  fraud  in  its  inception  or 
between  the  parties  to  it.  Hamilton  v.  Vought,  5  Vroom  187 ; 
Read  v.  Ahhott,  16  Id,  303;  Aldrich  v.  Peckham,  43  Id.  711, 
and  the  cases  there  cited. 

The  rule  thus  laid  down  covers  the  remaining  assignments 
of  error  also,  for  they  all  rest  upon  the  assumption  that  notice 
of  suspicious  circumstances  is  the  legal  equivalent  of  proof  of 
actual  fraud. 

This  disposes  of  the  assignments  of  error. 

At  the  very  close  of  the  trial  counsel  who  then  represented 
the  defendant  made  a  motion  for  the  direction  of  a  verdict 
for  the  defendant,  upon  the  ground  that  the  plaintiff  had  not 
proved  his  title  to  the  note,  because  he  had  not  shown  that 
the  name  of  the  payee  that  appeared  to  be  endorsed  on  the 
note  was  the  writing  or  signature  of  Roger  Byrnes.  The  trial 
court  denied  this  motion  and  allowed  an  exception.  In  view 
of  the  decision  of  this  court  in  BecJcley  v.  Evans,  20  Vroom 
442,  and  the  rulings  upon  evidence  made  in  the  pending  trial, 
this  motion,  if  well  founded  in  the  testimony,  would  be  open 
to  question.  The  denial  of  this  motion,  however,  is  not  as- 
signed as  error.  Indeed,  the  matter  is  not  at  all  referred  to 
in  the  brief  of  counsel  for  the  plaintiff  in  error,  which,  on  the 
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contrary,  sjKjaks  of  "Rice  being  the  regular  endorsee  of  thei^ 
notes  from  Byrnes."  We  have  therefore  not  considered  the 
matter,  which  is  mentioned  now  merely  to  guard  against  the 
misapprehension  that  the  course  thus  pursued  at  the  trial  is 
approved  as  to  an  endorsee  whose  ownership  was  not  traced 
through  proof  of  the  endorsement  of  the  payee  of  the  note. 

Finding  no  error  upon  any  point  that  has  been  assigned, 
the  judgment  of  the  Circuit  Court  is  affirmed. 

For  affirmance — The  Chancellor,  Chief  Justice,  Gar- 
rison, SwAYZE,  Trenciiard,  Parker,  Bergen,  Bogert, 
Vroom,  Green,  Gray,  Dill,  J.J.     12. 

For  reversal — Xone. 


THE    STATE,    DEFENDANT    IN    ERROR,    v.    PASQUALE 
DELISO,  PLAINT:*IFP  in  ERROR. 

Argued  December  11,  1907— Decided  March  2,  1908. 

1.  Upon  the  trial  of  an  indictment  it  was  not  error  for  the  court  to 
permit  the  state  peremptorily  to  challenge  a  juror  before  he  was 
directed  to  be  sworn,  although  such  juror,  when  so  challenged, 
had  placed  his  hand  upon  the  book  at  the  instance  of  the  clerk, 
who  thereupon  commenced  to  recite  the  words  of  the  oath. 

2.  State  V.  Lyons,  41  Vroom  655,  followed. 

3.  The  allowance  of  such  a  challenge  works  no  legal  injury  to  the 
defendant  as  long  as  neither  his  right  to  have  a  jury  selected 
from  the  jurors  legally  summoned  nor  his  right  to  reject  such 
jurors  peremptorily  is  impaired.  The  essence  of  the  latter  right 
is  that  it  shall  afford  a  person  the  privilege  of  saying  that  some 
particular  jurors  shall  not  try  him,  not  the  privilege  of  saying 
what  particular  jurors  shall  try  him. 

4.  When,  upon  the  trial  of  an  indictment,  testimony  is  adduced  by 
the  state  that  is  admissible  as  to  some  aspects  of  the  case,  but  is 
inadmissible  to  show  the  bad  character  of  the  defendant  or  his 
commission  of  other  crimes,  an  objection  to  the  admission  of  such 
testimony  or  a  motion  to  strike  it  out  is  addressed  to  the  sound 
discretion  of  the  trial  court. 
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5.  Several  offences,  forming  parts  of  a  series  of  acts  evincing  a  con- 
tinuous state  of  mind  in  the  defendant  and  culminating  in  the 
criminal  act  for  which  he  is  indicted,  are  admissible  in  evidence 
upon  the  trial  of  such  indictment. 

6.  Upon  the  trial  of  an  indictment  for  murder  the  defendant  was 
convicted  of  murder  in  the  first  degree  by  a  jury  who  had  been 
instructed  that  "the  testimony  is  uncontradicted  that  there  was 
a  threat  to  kill;  that  Luigi  (the  murdered  man)  was  dragged 
from  under  the  cot  and  pleaded  for  mercy  and  kissed  the  hand  of 
his  assailant  and  was  shot.  If  you  believe  that,  the  guilty  person 
was  guilty  of  murder  in  the  first  degree."  Held,  that,  assuming 
that  the  enumerated  circumstances  conclusively  show  a  willful 
murder,  the  instruction  was  erroneous  in  that  it  did  not  inform 
the  jury  that  into  such  willfulness  the  statutory  elements  of  "de- 
liberation" and  "premeditation"  must  also  have  entered. 


On  error  to  the  Middlesex  Oyer  and  Terminer. 

For  the  plaintiff  in  error,  Alan  H.  Strong, 

For  the  state,  George  Berdine,  prosecutor  of  the  pleas. 

The  opinion  of  the  court  was  delivered  by 

GarrisoX,  J.  The  plaintiff  in  error  having  been  convicted 
of  murder  in  the  first  degree  and  sentenced  to  death  in  the 
Court  of  Oyer  and  Terminer  of  Middlesex  county  brings  this 
writ  of  error  to  reverse  the  said  judgment. 

Observing  the  order  adopted  in  the  brief  of  counsel  the 
first  ground  for  reversal  to  be  considered  is  that :  "The  court 
erred  in  permitting  the  state  to  challenge  a  juror  peremp- 
torily after  the  administration  of  the  oath  had  been  begun." 

The  incident  of  the  trial  to  which  this  contention  is  deemed 
applicable  was  as  follows:  A  juror  of  the  general  panel  hav- 
ing been  called  and  a  challenge  to  the  favor  made  by  the 
state  the  juror  was  sworn  on  voir  dire  and  examined  by  the 
prosecutor  and  by  counsel  for  the  prisoner.  When  counsel 
had  finished  their  examinations  the  succeeding  occurrences 
as  narrated  in  the  bill  of  exceptions  were  as  follows : 

"Mr.  Strong — Does  the  court  sustain  the  challenge? 

"The  Court — No;   I  overrule  the  state's  challenge. 

"The  Clerk — Does  the  defence  challenge? 
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^-Mr.  Strong — No. 

"(The  clerk  began  to  administer  the  oath  to  the  juror.) 

"Mr.  Berdine — ^The  state  peremptorily  challenges. 

"Mr.  Strong — I  submit  it  is  too  late.  After  the  oath  has 
been  started  and  after  the  state  has  challenged  to  the  favor 
and  has  not  challenged  further  and  the  defence  has  been 
called  upon  to  challenge,  it  is  too  late,  it  seems  to  me. 

"The  Court — I  think  the  state  ought  to  interpose  a  per- 
emptory challenge  before  the  administration  of  the  oath  has 
begun,  for  the  purpose  of  securing  orderly  procedure.  In 
this  case,  however,  the  clerk  had  barely  started  to  administer 
the  oath  when  the  challenge  was  interposed.  I  will  sustain 
the  state's  challenge." 

The  contention  on  behalf  of  the  plaintiflE  in  error  is  that 
the  trial  court  in  sustaining  this  challenge  exceeded  its  lawful 
authority  to  the  prejudice  of  the  prisoner.  The  l^al  propo- 
sition upon  which  this  contention  rests  is  "that  a  peremptory 
challenge  interposed  after  the  clerk  had  commenced  to  admin- 
ister the  oath  comes  too  late,"  in  support  of  which  proposi- 
tion Leary  v.  North  Jersey  Street  Railway  Co.,  40  Vroom  67, 
and  State  v.  Lyons,  41  Id,  635,  are  cited.  The  first  of  these 
cases  was  a  Supreme  Court  decision  in  a  civil  cause  and  in- 
volved the  consideration  of  a  statute  that  on  its  face  applied 
to  civU  causes  alone,  and  also  the  construction  of  a  statute 
that  on  its  face  was  applicable  solely  to  challenges  for  cause. 
Obviously  the  question  of  the  right  of  peremptory  challenge 
in  a  criminal  case  was  neither  in  fact  nor  on  principle  before 
the  Supreme  Court  or  involved  in  its  decision.  The  later 
case  of  State  v,  Lyons  was  a  criminal  case  in  this  court  upon 
tlie  question  of  peremptory  challenge,  and  would  therefore 
be  directly  in  point  if  the  plaintiff  in  error  in  the  present 
case  were  complaining,  as  the  plaintiff  in  error  in  that  case 
was,  of  the  denial  of  his  right  of  peremptory  challenge,  t.  e,, 
the  curtailing  of  his  right  to  reject  a  juror.  The  argument 
presented  to  us,  in  so  far  as  it  seeks  support  from  State  r. 
Lyons,  loses  sight  of  the  fundamental  principle  that  the  right 
of  challenge  is  a  right  to  reject  and  not  a  right  to  select 
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Thomp.  Tr.  43;  United  States  v.  Mwrchant  &  Colson,  12 
Wheat.  480. 

The  essence  of  the  right  of  challenge  is  that  it  shall  afford 
an  opportunity  to  every  person  to  say  that  some  particular 
jurors  shall  not  try  him,  but  it  is  no  part  of  this  or  of  any 
other  system  of  trial  known  to  our  law  (unless  it  be  that  of 
arbitration)  that  a  person  shall  say  by  what  particular  jurors 
he  or  his  cause  shall  be  tried.  A  right  that  is  in  this  sense 
unknown  to  the  law  is  non-existent  as  a  legal  right,  and  the 
denial  of  a  right  that  is  legally  non-existent  cannot  inflict  a 
legal  injury.  In  the  recent  case  of  State  v.  Moore  in  this 
court  this  doctrine  was  applied  to  the  allowance  of  a  peremp- 
tory challenge  to  a  juror  by  one  of  two  defendants  jointly 
indicted  against  the  protest  of  the  other.  The  decision  was 
that  even  if  the  challenge  was  not  one  that  the  trial  court  was 
bound  to  allow,  the  non-challenging  defendant  was  not,  in  a 
legal  sense,  injured  thereby,  the  effect  being  merely  to  reduce 
the  number  of  the  general  panel  from  which  the  trial  panel 
was  selected.  In  his  opinion  Mr.  Justice  Reed  adverts  to  the 
circumstance  that  it  did  not  appear  in  the  record  that  the  pro- 
testing defendant  had  exhausted  his  challenges,  or  that  the 
selection  of  a  jury  from  the  general  panel  was  impaired. 
The  same  may  be  said  in  the  present  case,  although  in  view 
of  the  statutory'  provision  for  summoning  talesmen  the  latter 
circumstance  may  be  without  significance.  The  matter  de- 
cided was  that  the  allowance  of  a  peremptory  challenge  was 
not  a  ground  for  reversal  upon  error  so  long  as  neither  the 
right  of  the  plaintiff  in  error  to  have  a  trial  jury  selected 
from  the  jurors  legally  summoned  nor  his  right  to  reject  such 
jurors  was  impaired. 

It  should  furthermore  be  pointed  out  that  the  case  of 
State  V.  Lyons  is  not  only  not  an  authority  for  the  position 
taken  by  the  counsel  who  cites  it,  but  that,  on  the  contrary,  it 
is  a  distinct  authority  against  such  position  and  in  favor  of 
the  judicial  action  of  which  complaint  is  made.  State  v, 
Lyons,  as  has  been  said,  directly  involved  the  right  of  the 
prisoner  to  reject  by  peremptory  challenge  a  given  juror. 
The  precise  question  presented  was.  When  did  such  right 
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end  ?  Or  rather  whether  it  was  at  an  end  when  the  clerk,  in 
obedience  to  the  direction  of  the  court,  had  commenced  to 
administer  the  prescribed  oath  to  the  juror.  The  proceedings 
at  the  trial,  as  certified  upon  that  writ  of  error,  recited  that 
one  Lappan,  a  juror,  being  called,  came  to  the  bar  of  the 
court,  and  after  the  prisoner  had  been  formally  interrogated 
by  the  clerk,  "Do  you  challenge?"  the  juror  remained  stand- 
ing until  a  proper  and  reasonable  time  had  elapsed  for  a  chal- 
lenge to  be  made,  after  which,  no  challenge  having  been  made, 
the  court  directed  the  clerk  to  swear  the  said  Lappan  as  a 
juror.  Thereupon  the  said  Lappan  placed  his  hand  upon  the 
book  and  the  clerk  proceeded  to  administer  to  him  the  juror's 
oath,  and  after  the  clerk  had  commenced  to  recite  the  words 
of  the  oath,  and  before  he  had  completed  it,  counsel  for  the 
prisoner  communicated  to  the  court  a  desire  to  challenge  the 
juror  peremptorily,  which  the  court  refused  to.  entertain,  upon 
the  ground  that  the  proper  time  for  the  prisoner  to  challenge 
the  juror  had  gone  by.  In  sustaining  the  propriety  of  this 
judicial  action.  Chancellor  Magie,  who  delivered  the  opinion 
of  this  court,  said :  "The  ancient  practice  is  stated  to  be  that, 
upon  the  return  of  the  panel  and  the  calling  of  the  jury,  the 
prisoner  in  a  capital  case  is  informed  by  the  clerk  that  these 
good  men  now  called  and  appearing  are  to  pass  upon  his  life 
and  death ;  therefore,  if  he  will  challenge  any  of  them,  he  is 
to  do  it  before  they  are  sworn.  ♦  *  *  By  our  provisions 
for  a  general  panel  of  jurors,  out  of  which  a  particular  jury 
is  selected  by  being  drawn  from  the  box,  a  modification  of 
this  practice  had  been  introduced,  and  each  juror  whose  name 
is  drawn  from  the  box  is  commanded  to  look  upon  the  pris- 
oner, and  the  latter  is  asked  if  he  challenges.  If  no  challenge 
is  interposed  within  a  reasonable  time,  the  court  directs  the 
juror  to  be  sworn.  Upon  such  direction,  or  upon  the  oath 
being  commenced  in  obedience  thereto,  the  privilege  of  per- 
emptory challenge  ceases." 

This  quotation  from  the  opinion  in  State  v.  Lyons  makes 
it  perfectly  clear  that  what  was  decided  in  that  case  was  that 
when  the  court  directed  the  juror  to  be  sworn,  the  right  of 
challenging  was  at  an  end.    The  decision  therefore  places  the 
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decorum  of  the  trial  and  the  orderly  procedure  essential  to 
the  rights  of  the  parties  wholly  in  the  hands  of  the  court,  a 
result  that  it  is  obvious  could  not  be  otherwise  attained. 
Whether  time  for  consultation  as  to  the  making  of  challenges 
is  to  be  allowed,  and  whether  the  proper  and  reasonable  time 
for  making  a  challenge  has  elapsed,  are  questions  to  be  deter- 
mined by  the  trial  court.  Having  determined  them,  the  court 
in  fact  or  in  theory  directs  the  clerk  to  administer  the  oath. 
The  commencement  of  the  administration  of  the  oath  is  there- 
fore normally  a  judicial  announcement  that  the  time  for 
challenging  a  juror  has  been  allowed,  and  is  at  an  end.  The 
entire  spirit  of  the  rule  thus  laid  down  and  its  essential 
feature  is  the  judicial  participation  in  the  procedure.  If  we 
turn  now  to  the  proceedings  at  the  trial  under  review,  as 
excerpted  in  an  earlier  part  of  this  opinion,  it  will  be  seen  at 
once  that  this  essential  feature,  viz.,  the  judicial  direction  to 
the  clerk  to  administer  the  oath,  was  conspicuously  absent. 
On  the  contrary,  the  certificate  shows  that  the  judge  had  been 
and  was  occupied  with  the  trial  and  decision  of  a  challenge 
for  cause,  and  had  but  barely  disposed  of  it  when  the  clerk 
asked  the  prisoner  if  he  challenged,  and  began  to  administer 
the  oath  to  the  juror,  whereupon  the  prosecutor  announced 
that  he  challenged.  That  this  action  of  the  clerk  was  ex- 
pressly directed  by  the  court  is  not  pretended ;  that  the  trial 
judge  had  allowed  what  he  considered  a  reasonable  time  for 
challenge  cannot  be  assumed,  for  apparently  his  attention  had 
not  been  directed  to  the  matter ;  that  the  court  either  ratified 
or  acquiesced  in  the  unauthorized  expedition  of  its  ministerial 
officer  is  directly  negatived  by  the  court's  own  and  immediate 
action  in  the  premises.  Confronted  with  this  state  of  affairs, 
the  case  of  State  v.  Lyons  was  a  direct  authority  for  the  action 
of  the  trial  judge  in  refusing  to  deny  to  the  state  the  right  of 
peremptory  challenge  merely  because  the  clerk,  without  either 
the  express  or  the  implied  direction  of  the  court,  had  seen  fit 
to  hold  out  the  book  and  to  commence  repeating  the  words  of 
the  oath  to  the  juror. 

Whether  the  discretionary  action  of  the  trial  court  is  in 
any  event  concluded  by  the  commencement  of  the  adminis- 
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tration  of  the  oath  is  a  matter  not  involved  in  the  facts  of  the 
present  case,  and  hence  one  that  haa  not  been  considered. 
Neither  must  it  be  inferred  that  it  lies  in  the  mouth  of  a 
belated  challenger  to  set  up  the  claim  that  the  act  of  the  clerk 
was  not  that  of  the  court,  unless  it  expressly  so  appeared. 
The  act  of  the  clerk  is  the  act  of  the  court  whenever  it  is  in 
conformity  with  the  will  of  the  court,  whether  such  conform- 
ity be  the  result  of  express  direction  or  of  subsequent  acqui- 
escence or  ratification.  What  we  decide  is  that  the  action  of 
the  clerk,  when  not  in  conformity  to  the  will  of  the  court,  is 
no  bar  to  the  exercise  by  the  court  of  its  established  faculty 
of  presiding  over  the  orderly  procedure  at  the  trial.  To  sub- 
stitute for  this  trained  oversight  the  spontaneous  activity  of 
whatever  court  oflBcial  happened  to  be  in  ministerial  attend- 
ance upon  the  trial  would  result  in  anjrthing  but  orderly  pro- 
cedure, even  when  it  did  not  eventuate  in  rank  injustice. 

Our  conclusion  is  that  in  the  respect  indicated  there  was 
no  error  in  the  empaneling  of  the  trial  jury  by  whom  the 
plaintiff  in  error  was  convicted. 

The  next  assignment  of  error  to  be  considered  is  that  ^The 
court  permitted  one  Cansarano  to  testify  against  the  objec- 
tion of  the  defendant  that  on  the  night  of  the  shooting  of 
Tenace  certain  persons  broke  in  the  door  and  entered  the 
shanty  in  which  the  said  Cansarano  had  then  been  sleeping. 
Faying,  *Light  the  electric  or  we  will  kill  you  all,'  and  that 
the  defendant  was  then  near  the  door  and  thereupon  entered 
the  said  shanty;"  with  which  may  be  considered  the  next 
assignment,  viz.,  that  *Hhe  court  having  erroneously  admitted 
the  foregoing  evidence  did  not  strike  out  the  same  or  clearly 
and  explicitly  instruct  the  jury  to  disr^ard  said  evidence, 
nor  otherwise  deal  with  the  matter  so  as  to  remove  from  the 
mind  of  the  jury  the  impression  produced  thereby." 

To  a  proper  appreciation  of  this  branch  of  the  case  it  is 
necessary  to  understand  that  Deliso,  the  defendant,  together 
with  Tenace  (the  man  who  was  killed)  and  Cansarano,  the 
witness  under  examination,  were  members  of  a  large  gang  of 
laborers,  mostly,  if  not  wholly,  Italians,  employed  at  the  Port 
Reading  coal  wharves,  and  occupying  shanties  each  of  which 
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consisted  of  a  single  room  so  arranged  in  rows  that  each  row 
was  covered  by  a  single  roof.  The  shanty  occupied  by  Can- 
sarano  was  some  sixty  or  seventy  steps  from  that  occupied 
by  the  murdered  man  and  in  which  he  was  slain.  The  testi- 
mony, to  which  the  foregoing  assignments  refer,  was  to  the 
effect  that  on  the  night  Tenace  was  killed,  and,  inferentially, 
shortly  before  he  was  assaulted,  the  defendant,  with  others, 
had  obtained  entrance  to  the  nearby  shanty  of  Cansarano  in 
very  much  the  same  manner  and  by  the  use  of  very  much  the 
same  threats  as  those  employed  in  obtaining  admission  to 
Tenace's  shanty,  and  that,  having  so  obtained  entrance  to 
Cansarano's  shanty,  the  defendant  and  his  comrades  contented 
themselves  with  beating  the  inmates  with  sticks  and  then  took 
their  leave. 

This  testimony,  which  was  objected  to  when  offered,  was 
admitted  upon  the  undertaking  of  the  prosecutor  to  supply 
evidence  showing  that  the  assault  upon  Cansarano  and  that 
upon  Tenace  had  a  common  motive,  viz.,  that  each  of  the 
men  were  from  a  certain  district  in  Italy  toward  the  natives 
of  which  the  defendant  and  his  associates  had  enmity.  The 
prosecutor  was  unable  to  supply  the  expected  proof,  the  facts 
not  being  as  he  had  understood  them;  thereupon  the  trial 
judge,  in  a  colloquy  with  counsel  over  the  propriety  of  strik- 
ing out  this  testimony,  said  that  certain  parts  of  it  must  go 
out  and  that  he  thought  he  should  have  to  say  to  the  jury  that 
all  the  testimony  of  Cansarano  they  were  to  regard  was  that 
which  tended  to  show  that  the  defendant  was  present  at  some 
time  that  evening  in  the  neighborhood.  When,  however,  the 
judge  came  to  charge  the  jury,  he  gave  them  no  instruction 
upon  this  head.  Hence  the  counsel  for  plaintiff  in  error  con- 
tends with  much  force  that  there  had  been  no  adequate  or 
effective  removal  from  the  minds  of  the  jury  of  the  effect  of 
the  testimony  which,  in  counsel's  opinion,  was  illicit  when 
offered. 

It  is  not  necessary,  however,  to  pursue  this  question,  for 
the  reason  that  we  have  reached  the  conclusion  that  the  testi- 
mony was  admissible. 
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The  assault  upon  Cansarano  was,  it  is  true,  an  offence  for 
which;  standing  alone,  the  defendant  might  have  been  in- 
dicted, so  that  it  was  in  that  sense  a  separate  offence,  and  it 
is  also  true  that,  regarded  as  a  separate  offence,  it  was  inad- 
missible for  the  purpose  of  exhibiting  the  defendant's  dispo- 
sition in  a  bad  light  or  of  showing  his  predisposition  to 
commit  acts  of  violence.  But  it  is  also  true  of  this  testimony 
that  it  directly  tended  to  prove  the  timely  presence  of  the 
defendant  at  or  near  the  scene  of  the  crime  with  which  he 
was  charged,  that  it  showed  what  he  was  doing  there  and  his 
opportunities  for  its  commission,  and  also  the  state  of  his 
mind  and  passions  which,  if  carried  forward  and  exhibited  by 
him  in  the  assault  upon  T^ace,  was  distinctly  relevant.  For 
the  human  passions  that  underlie  the  malice  known  to  the 
law  do  not  necessarily  arise  at  the  instant  of  crime;  they 
have  a  natural  history  of  their  own — a  birth,  a  growth  and  a 
maturity.  Hence  the  distinction  to  be  borne  in  mind  between 
evidence  that  traces  this  natural  phenomenon  to  its  criminal 
debacle,  and  testimony  as  to  isolated  and  entirely  uncon- 
nected transactions,  is  that  the  latter  merely  tends  to  show 
tlie  criminal  character  and  predisposition  of  the  accused, 
whereas  the  former  has  a  direct  relevancy  to  his  state  of  mind 
when  the  given  offence  was  committed.  It  is  therefore  the 
general  rule  that  evidence  of  the  former  class  is  irrelevant, 
while  proof  of  the  latter  sort  is  held  to  be  admissible.  The 
different  treatment  accorded  to  these  two  sorts  of  testimony 
does  not  wholly  rest  upon,  and  cannot,  perhaps,  be  entirely 
justified  by  strict  logic.  Like  so  many  other  so-called  rules 
of  evidence,  the  rejection  of  one  of  these  lines  of  proof  and 
the  acceptance  of  the  other  is  due,  in  part  at  least,  to  the 
exigencies  of  the  mode  of  trial  and  to  the  recognized  necessity 
of  placing  some  limit  to  the  subjects  of  inquiry  into  which 
the  jury  shall  be  required  to  go.  Be  this  as  it  may,  one  cogent 
reason  for  the  rejection  of  testimony  as  to  unconnected  crimes 
is  the  impracticability  of  trying  a  defendant  for  such  uncon- 
nected crimes  with  a  view  to  reading  his  guilt  thereof  if  estab- 
lished into  the  specified  crime  with  which  the  jury  is  directly 
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concerned.  In  regard,  however,  to  the  other  class  of  testi- 
mony, no  such  impediment  exists;  the  question  there  is  not 
the  establishment  of  the  defendant's  guilt  in  respect  to  such 
isolated  transaction,  but  the  state  of  mind  therein  evinced 
by  him,  if  it  is  shown  to  have  been  carried  forward  and  ex- 
hibited in  a  criminal  act  so  nearly  related  in  time,  place  and 
circumstance  that  the  mental  state  involved  is  practically  con- 
tinuous. Assaults  by  one  "running  amuck"  (to  use  the  de- 
scriptive orientalism)  and  multiple  offences  committed  in  the 
act  of  "shooting  up  a  town"  (to  use  the  recent  Americanism), 
are  extreme  but  apt  illustrations. 

No  practical  difficulty  arises  so  long  as  the  two  sorts  of 
testimony  do  not  overlap  in  the  sense  that  testimony  admissi- 
ble under  the  one  rule  and  for  one  object  is  inadmissible  for 
the  other  purpose.  When,  however,  such  a  situation  is  pre- 
sented, what  is  called  for  is  not  a  hard  and  fast  rule  upon  the 
subject,  but  the  exercise  of  sound  judgment.  So  that  when, 
as  in  the  present  case,  a  transaction  offered  in  evidence  is  a 
distinct  offence  from  one  point  of  view,  and  at  the  same  time 
is,  from  another  point  of  view,  the  climax  of  a  series  of  acts 
that  culminated  in  the  crime  for  which  the  defendant  is  on 
trial,  the  question  of  the  rejection  of  the  testimony  in  toto,  or 
of  its  absolute  or  qualified  admission,  is  for  the  trial  judge  to 
determine,  subject  to  review  in  case  of  legal  injury  of  the 
defendant.  In  the  present  instance  we  see  no  such  injury, 
and  hence  find  no  ground  for  reversal  either  in  the  original 
admission  of  the  testimony  of  Cansarano  or  in  the  refusal  of 
the  court  to  strike  it  out,  if  in  fact  there  was  such  a  refusal. 
If,  instead  of  moving  to  strike  out  the  testimony,  the  court 
had,  upon  request,  refused  to  charge  the  jury  as  to  the  aspects 
of  the  case  with  respect  to  which  the  proof  was  relevant,  a 
different  question  would  be  presented. 

The  complaint  of  counsel  that  he  was  debarred  from  ad- 
dressing the  jury  upon  testimony  that  he  himself  had  asked 
to  have  stricken  out  shows,  at  most,  a  predicament  of  his  own 
making.  The  assignment  under  consideration  directs  our  at- 
tention to  no  reversible  error. 
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There  follow  in  the  brief  of  counsel  several  subjects  of 
minor  criticism  touching  incidental  rulings  at  the  trial  that 
need  not  now  be  considered. 

The  remaining  matters  discussed  in  the  brief^  with  a  single 
exception,  to  be  hereafter  considered,  relate  to  the  execution 
of  the  judgment  before  us,  rather  than  to  the  judgment  itself. 
With  respect  to  the  matters  thus  mooted,  it  is  sufficient  to  say 
that  they  either  come  within  the  rule  laid  down  in  State  v. 
Binderfiagle,  32  Vroom  259,  or  else  are  specifically  dealt  with 
in  the  opinion  delivered  in  this  court  by  Mr,  Justice  Pitney 
in  the  recent  case  of  State  v.  Tomassi. 

The  exception  referred  to  is  the  assignment  that  ascribes 
error  to  an  instruction  contained  in  the  charge  touching  mur- 
der in  the  first  degree.  The  elements  of  that  grade  of  murder 
had  been  stated  generally  in  an  earlier  part  of  the  charge,  and 
later  in  his  charge  the  trial  judge,  returning  to  the  subject 
and  making  a  specific  application  of  his  more  general  state- 
ment, said:  "Nor  are  you  likely  to  have  much  trouble  in 
deciding  whether  there  wsa  premeditation  and  deliberation. 
The  attack  was  made  at  or  after  midnight,  when,  so  far  as 
appears,  all  the  Tenaces  were  in  bed,  and  it  was  made  appar- 
ently without  provocation.*'  Then  follows  the  instruction 
upon  which  error  is  assigned:  "The  testimony  of  the  boy 
Domeinio  and  the  brother  Joseph  is  uncontradicted  that  there 
was  a  threat  to  kill;  that  Luigi  (the  murdered  man)  was 
dragged  from  under  the  cot  and  pleaded  for  mercy  and  kissed 
the  hand  of  his  assailant  and  was  shot.  If  you  believe  that, 
the  guilty  person  was  guilty  of  murder  in  the  first  degree." 

This  instruction  is  categorical.  It  selects  from  the  mass 
of  the  testimony  five  concrete  circumstances  with  respect  to 
which  the  jury  is  in  effect  told  that  if  they  believe  that  tho 
defendant  killed  Tenace  under  the  circumstances  thus  de- 
tailed he  was  guilty  of  murder  in  the  first  degree.  The  im- 
portance of  this  instruction  can  hardly  be  overestimated.  It 
was  literally  upon  the  vital  point  of  the  case.  In  considering 
the  legal  effect  of  this  instruction  it  may,  I  think,  be  assumed 
that  the  enumerated  circumstances  demonstrate  so  conclu- 
sively the  existence  of  a  specific  intent  to  take  life  that  the 
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jury  finding  such  facts  to  be  established  as  to  the  defendant 
ought  to  have  found  that  a  specific  intent  to  take  the  life  of 
Luigi  was  also  established.  So  that  if  the  establishment  of  a 
specific  intent  to  take  life  was  conclusive  that  the  homicidal 
act  done  in  furtherance  of  such  intent  was  a  deliberate  and 
premeditated  killing,  the  instruction  that  if  the  jury  believed 
the  recited  facts  the  person  guilty  of  the  killing  was  guilty 
of  murder  in  the  first  degree  would  be  inexpugnable  upon 
error.  It  is,  however,  precisely  the  non-equivalence  of  these 
mental  states  in  the  perpetrator  of  a  murder  that  is  pointed 
out  in  the  opinion  delivered  in  this  court  in  the  case  of  State 
V.  Bonofiglio,  38  Vroom  239. 

In  his  opinion  in  that  case  Chief  Justice  Gummere,  com- 
menting upon  the  fact  that  this  court,  in  State  v.  Donnelly, 
2  Butcher  601,  had  not  accepted  in  its  entirety  the  definition 
of  murder  in  the  first  degree  given  by  Chief  Justice  Green  in 
the  Supreme  Court  (State  v.  Donnelly,  Id.  463),  said,  as  to 
the  part  of  the  definition  so  rejected:  "It  is  to  be  observed 
that  the  further  declaration  that  Wherever  there  is  in  com- 
mitting a  homicide  a  specific  intention  to  take  life,  there  is  a 
willful,  deliberate  and  premeditated  killing,  and  the  oflEence 
is  murder  in  the  first  degree,'  was  not  included  in  what  was 
accepted  by  this  court  as  an  accurate  statement  of  the  law, 
and,  presumably,  this  omission  occurred  advisedly,  for  the 
construction  thus  put  upon  the  words  ^deliberate'  and  ^pre- 
meditated' nullifies  each  of  them,  and  makes  every  homicide 
murder  in  the  first  degree  when  the  killing  is  willful.  This 
is  manifest,  for  the  word  ^willful,'  although  broader  in  its 
signification  than  intentional,'  embraces  the  latter  in  its 
meaning." 

If  therefore,  in  the  light  of  this  discriminating  criticism,  it 
be  conceded  that  the  instruction  under  review  completely 
satisfies  the  word  "willful"  in  the  statutory  definition  of 
murder  in  the  first  degree,  it  still  fails  to  take  into  account 
or  to  give  any  effect  to  the  equally  important  words  "delib- 
erate" and  "premeditated."  For  it  cannot  have  escaped  ob- 
servation that  while  the  statute,  in  its  enumeration  of  the 
three  mental  states  essential  to  murder  in  the  first  degree, 
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places  the  word  "willful"  before  "deliberate"  and  "premedi- 
tated," these  mental  states  normally  succeed  each  other  in 
the  inverse  order,  premeditation,  both  as  a  mental  process  and 
by  force  of  its  prefix,  necessarily  preceding  that  weighing  of 
the  mental  content  that  is  implied  by  the  figurative  term 
"deliberate,"  both  of  which  must  precede  the  adoption  by  the 
will  of  the  matter  thus  previously  meditated  upon  and 
weighed.  So  that  even  if  the  circumstances  rehearsed  in  the 
instruction  in  the  present  case  fully  satisfied  the  word  "will- 
ful" in  the  statutory  description,  it  would  still  be  fatally 
inadequate  in  that  it  in  no  way  apprised  the  jury  that  into 
such  willfulness  the  elements  of  premeditation  and  delibera- 
tion nmst  have  entered. 

Concluding,  as  we  do,  that  the  instruction  in  question  was 
erroneous,  we  have  considered  whether  it  could  be  viewed 
as  a  mere  comment  upon  the  testimony  or  be  treated  as  an 
expression  of  opinion  only  upon  a  matter  of  fact.  It  was, 
however,  neither  of  these.  It  was  not  in  form  or  in  substance 
a  mere  opinion;  on  the  contrary,  it  was  a  categorical  decla- 
ration that  the  enumerated  facts  were  equivalent  to  murder 
in  the  first  degree.  Such  judicial  statement  left  no  question 
to  the  jury  saving  their  belief  that  such  facts  had  been  proved 
with  respect  to  the  defendant.  Neither  was  it  a  mere  com- 
ment upon  the  evidence,  but,  on  the  contrary,  was  a  definite 
announcement  of  the  effect  to  be  given  to  a  congeries  of  cir- 
cumstances segregated  from  the  rest  of  the  testimony.  So 
far  from  informing  the  jury  that  it  was  its  duty  to  consider 
and  weigh  all  other  pertinent  proof  bearing  upon  the  question 
of  the  degree  of  murder,  the  direct  tendency  of  the  instruc- 
tion was  to  relieve  the  jury  of  any  duty  in  that  regard  other 
than  that  of  deciding  whether  the  enumerated  facts  had  been 
proved  and  whether  the  defendant  was  the  guilty  man.  That 
there  was  other  testimony  bearing  upon  this  important  isme 
cannot  be  questioned.  For  instance,  upon  the  question  of 
the  force  to  be  given  to  the  threats  mentioned  in  the  instruc- 
tion, it  was  pertinent  for  the  jury  to  recall  and  consider  that 
similar  threats  to  take  the  lives  of  the  inmates  of  the  Can- 
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sarano  shanty  had  been  made  and  had  resulted  not  in  any 
attempt  to  take  life  but  merely  in  a  beating  with  sticks. 
There  was  also  testimony  that  the  same  assailants  had  once 
before  on  that  same  night,  and  shortly  before  the  killing  of 
Tenace,  entered  his  shanty,  making  the  same  sort  of  threats, 
but  retiring  without  evincing  any  murderous  purpose.  It 
was  also  of  some  significance  that  the  fh-st  shot  fired,  although 
at  short  range,  had,  whether  purposely  or  not,  inflicted  no 
injury  on  Tenace.  The  entire  lack  of  any  evidence  of  motive 
for  the  premeditated  killing  of  Tenace  was  also  a  relevant, 
although,  of  course,  not  a  controlling  consideration.  Indeed, 
much  of  the  testimony  introduced  by  the  state  as  effective 
evidence  against  the  plaintiff  in  error  on  the  question  of 
murder  was  pertinent,  and,  perhaps,  favorable  to  the  defend- 
ant upon  the  question  whether  he  had  compassed  the  killing 
of  Tenace  with  deliberation  and  premeditation.  It  is  not,  of 
course,  for  us  to  say  what  verdict  the  jury  would  have  reached 
upon  a  consideration  of  all  the  pertinent  testimony;  it  is 
enough  to  say  that  a  verdict  rendered  under  the  instruction 
complained  of  need  not  have  taken  all  of  the  pertinent  testi- 
mony into  consideration. 

By  the  foregoing  considerations  we  are  constrained  to  the 
conclusion  that  this  erroneous  instiniction  was  a  legal  injury 
to  the  plaintiff  in  error  that  can  be  set  right  only  by  a  new 
trial. 

To  this  end  the  judgment  of  the  Middlesex  Oyer  is  reversed. 

For  affirmance — Reed,  Gray,  Dill,  J.J.     3. 

For  reversal — The  Chancellor,  Chief  Justice,  Garri- 
son, Trenchard,  Bergen,  Bogert,  Vredenburgh,  Vroom, 
Green,  J.J.    9. 
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ANNA  L.  FISH.  PLAINTIFF  IN  ERROR,  v.  METROPOLITAN 
LIFE  INSURANCE  COMPANY.  DEFENDANT  IN  ERROR. 

Argued  December  11,  11K)7— Decided  March  2,  1908. 

In  a  suit  upon  a  policy  of  life  insurance  the  plaintiff  sought  to  escape 
the  effect  of  a  breach  of  warranty  that  the  assured  had  not  been 
under  the  care  of  a  physician  within  two  years  prior  to  the  appli- 
cation by  proof  that  he  told  the  examining  physician  the  facts  at 
the  time,  and  was  assured  that  it  was  not  considered  illness  be- 
cause he  had  not  been  in  bed,  and  didn't  count.  Held,  that  the 
evidence  was  insufiScient  to  show  that  the  words  of  the  warranty 
were  used  with  any  other  than  their  usual  meaning. 


On  error  to  Supreme  Court. 

For  the  plaintiff  in  error,  Thomas  B,  Hall. 

For  the  defendant  in  error,  Willard  P.  Voorhees. 

The  opinion  of  the  court  was  delivered  by 

SwAYZE,  J.  When  this  case  was  previously  before  the 
court,  we  held  that  the  proofs  showed  a  breach  of  the  war- 
ranty that  the  assured  had  not  been  under  the  care  of  a  phy- 
sician (except  one  named)  within  two  years.  44  Vroom  619. 
Upon  the  retrial  the  plaintiff  proved  that  the  assured,  at  the 
time  of  the  application  for  insurance,  told  the  examining 
physician  that  he  had  been  doctored  by  Dr.  Sharp  and  Dr. 
Jarrett,  the  physicians  whose  care  was  relied  on  by  the  de- 
fendant as  constituting  the  breach  of  warranty;  that  the 
examining  physician  said  ^^that  doesn't  count;"  "that  it  was 
not  considered  illness  because  he  had  not  been  in  bed."  Not- 
withstanding this  evidence  the  trial  judge  directed  a  verdict 
for  the  defendant  upon  the  authority  of  our  decision.  The 
plaintiff  now  contends  that  this  was  erroneous.  Shortly 
stated,  his  argument  is  that,  although  parol  evidence  is  not 
admissible  to  vary  the  contract,  it  is  admissible  to  show  that 
the  parties  agreed  to  use  words  in  a  special  sense.     We  do 
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not  question  that  such  cases  may  arise.  No  doubt  there  is  a 
difference  between  attempting  to  prove  that  the  parties  in- 
tended to  make  a  different  contract  and  attempting  to  prove 
that  they  used  words  with  a  special  and  peculiar  meaning, 
which,  understood  as  they  understood  them,  expressed  their 
actual  intention.  1  Greenl,  Evid,  (Wigm,  ed.),  §  305i.  But 
as  the  editor  well  says,  "if  the  transaction  is  one  in  which 
another  person  has  shared  (as  a  deed  or  contract)  so  that  the 
other  person  has  acted  on  the  faith  of  a  certain  meaning  to 
the  words,  then  the  standard  must  be  enlarged;  it  is  not  to 
be  the  individual  standard  of  the  first  party,  but  the  standard 
which  the  other  party  was  reasonably  justified  in  acting  upon 
— primarily  and  usually — the  standard  common  to  other  per- 
sons generally,  but,  secondarily  and  peculiarly,  the  particular 
standard  of  the  second  party,  if  that  should  differ  from  the 
standard  of  the  community  and  still  be  a  reasonable  one;" 
and  he  adds  (§  305Z),  "that  it  is  the  joint  sense  of  the  parties 
that  is  to  be  sought." 

Two  difficulties  confront  the  present  plaintiff — first,  the 
examining  physician  had  no  authority  to  bind  the  company 
to  any  special  or  peculiar  meaning  of  the  words  of  the  con- 
tract. Dimick  v.  Metropolitan  Life  Insurance  Co.,  40  Vroom 
384;  second,  the  evidence  fails  to  show  any  such  agreement 
with  the  examining  physician.  It  does  not  appear  that  at 
the  time  he  made  the  statements  attributed  to  him  he  was 
dealing  with  the  warranty  in  question.  It  seems  more  prob- 
able that  he  was  dealing  with  the  previous  inquiry  as  to 
whether  the  assured  had  ever  had  certain  diseases  or  the 
inquiry  as  to  the  name  of  the  complaint  for  which  he  had 
been  attended.  But  even  if  he  was  dealing  with  the  inquiry 
as  to  the  assured's  having  been  under  the  care  of  a  physician, 
his  statements  do  not  indicate  that  those  words  were  to  be 
taken  in  other  than  their  usual  signification.  They  indicate 
rather  an  assurance  that  the  question  need  not  be  answered 
or  that  the  facts  were  immaterial.  If  he  were  authorized  to 
bind  the  company  in  that  respect,  as  he  was  not,  it  would 
amount  merely  to  a  waiver  of  an  answer  or  an  estoppel,  or 
perhaps  lay  the  foundation  for  a  reformation  of  the  contract. 
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That  is  very  different,  however,  from  establishing  that  the 
contract  does  not  mean  what  it  says. 

The  plaintiff  also  urges  that  the  testimony  was  admissible 
for  the  purpose  of  establishing  the  validity  of  the  contract. 
Such  is  not  the  fact.  No  issue  is  made  of  the  validity  of  the 
contract.  The  plaintiff  sues  upon  it  as  it  stands ;  the  defend- 
ant relies  upon  its  terms.  What  the  plaintiff  seeks  to  show  is 
not  that  the  contract  is  valid,  but  that  there  has  been  no 
breach.    In  this  he  fails  for  the  reasons  already  stated. 

The  judgment  should  be  affirmed. 

For  affirmance — The  Chancellor,  Chief  Justice,  Gar- 
rison, SwAYZE,  Reed,  Trencuard,  Parker,  Beroex, 
BoGERT,  Vroom,  Green,  Gray,  Dill,  J.J.     13. 

For  reversal — None. 


GKORGE  H.  SHULER,  DEFENDANT  IN  ERROR,  v.  NORTH 
JERSEY  STREET  RAILWAY  COMPANY.  PLAINTIFF  IN 
ERROR. 

Argued  December  6,  1907— Decided  March  2,  1908. 

The  plaintiff  alighted  from  a  street  car,  passed  around  the  rear  plat- 
form, and  was  struck  by  the  corner  of  the  fender  of  a  car  ap- 
proaching at  excessive  speed  on  the  other  track  just  as  he  reached 
the  nearest  rail  of  that  track.  He  looked  for  the  approaching  car 
just  as  he  was  struck.  Held,  that  he  was  guilty  of  contributory 
negligence  in  failing  to  wait  for  the  car  from  which  he  alighted 
to  move  on  so  as  to  enable  him  to  look  with  effect  along  the  other 
track,  and  that  the  fact  that  the  approaching  car  was  running  at 
an  excessive  speed  did  not  relieve  him  of  the  chai*ge  of  negligence. 


On  error  to  Hudson  Circuit. 

For  the  plaintiff  in  error,  William  D.  Edwards  and  Edwin 
F.  Smith. 
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For  the  defendant  in  error,  Black  &  Drayton, 

The  opinion  of  the  court  was  delivered  by 

SwAYZE,  J.  This  ease  was  tried  before  the  decision  of 
this  court  in  Eagen  v.  Jersey  City,  Iloboken  and  Paterson 
Street  Railway  Co,,  45  Vroom  699,  and  the  trial  judge  pur- 
sued the  same  course  that  had  been  pursued  at  the  trial  of 
that  case.  The  only  facts  which  distinguish  the  present  case 
are  that  the  speed  of  the  car  which  struck  the  plaintiflE  was 
excessive,  and  that  he  had  barely  reached  the  nearest  rail, 
instead  of  the  middle  of  the  track. 

The  excessive  speed  of  the  car  is  persuasive  of  negligence 
on  the  part  of  the  defendant,  but  we  fail  to  see  how  it  relieves 
the  plaintiff  of  the  charge  of  contributory  negligence  for  not 
looking,  or  for  not  waiting  until  the  obstruction  to  his  vision 
by  the  car  from  which  he  had  alighted  was  removed.  The 
speed  of  the  car  in  no  way  prevented  him  from  seeing  its 
approach,  and  the  faster  it  was  going  the  less  excuse  he  had 
for  advancing  in  a  direction  across  its  track.  If  it  were  going 
so  fast  that  the  motorman  obviously  did  not  intend  to  respect 
his  right,  he  would  have  been  guilty  of  negligence  in  attempt- 
ing to  cross.  Earle  v.  Consolidated  Traction  Co.,  35  Vroom 
573. 

The  fact  that  he  had  only  reached  the  rail,  and  was  struck 
merely  by  the  comer  of  the  fender,  bears  against  the  plaintiff. 
In  the  Eagen  case  the  jury  might  have  found  that  the  plaint- 
iff had  reached  the  middle  of  the  track.  If  so,  there  was  at 
least  a  chance  for  the  inference  that  the  motorman  might 
have  seen  him  in  time  to  avoid  the  accident  if  he  had  the  car 
under  proper  control.  In  the  present  case  the  position  of  the 
plaintiff  was  such  that  the  motorman  could  not  have  seen  him 
until  the  front  platform  of  the  approaching  car  was  abreast 
of  the  rear  platform  of  the  car  from  which  the  plaintiff  had 
just  alighted. 

We  cannot  distinguish  the  case  in  any  feature  helpful  to 
the  plaintiff  from  the  Eagen  case,  and  think  there  should 
have  been  a  nonsuit 

fThe  judgment  must  therefore  be  reversed. 
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For  affirmance — The  Chancellor,  Bogebt,  J.     2. 

For  reversal — The  Chief  Justice,  Garrison,  Swayze, 
Reed,  Trenchard,  Bergen,  Vroom,  Green,  Dill,  J.J.    9. 


kosario  notto,  administrator,  defendant  in 
error,  v.  atlantic  city  railroad  company, 
plaintiff  in  error. 

Argued  January  9,  1908— Decided  June  15,  1908. 

A  mortality  table  printed  in  a  law-book  Is  not  admissible  in  evidence 
where  it  is  not  shown  to  have  been  in  actual  use  for  the  purpose 
for  which  such  tables  are  intended,  or  to  have  acquired  a  reputa- 
tion for  accuracy,  unless  the  authenticity  is  established  by  com- 
petent evidence. 


On  error  to  the  Supreme  Court. 

For  the  defendant  in  error,  Andrew  J.  Khig  and  Carrow 
d'  Kraft 

For  the  plaintiff  in  error,  Thompson  &  Cole. 

The  opinion  of  the  court  was  delivered  by 

Swayze,  J.  The  only  assignment  of  error  that  we  think 
we  need  consider  is  that  which  challenges  the  admission  in 
evidence  of  volume  20  of  the  American  and  English  Encyclo- 
pa?dia  of  Law  to  prove  the  Carlisle  mortality  tables. 

That  mortality  tables  are  admissible  in  a  proper  case  has 
been  decided  by  this  court.  Camden  and  Atlantic  Railroad 
Co,  V.  Williams,  32  Vroom  646.  We  there  said  that  the 
authenticity  of  the  paper  produced  as  the  table  should  be 
established  by  proof  satisfactory  to  the  court,  as  by  the  testi- 
mony of  a  witness  familiar  with  it  and  with  its  use,  and  that 
its  office  and  use  should  be  explained  by  a  competent  witnd^. 
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The  only  proof  in  this  case  was  by  the  testimony  of  one  of 
the  counsel  for  the  plaintiff,  who  produced  the  volume  of  the 
encyclopaedia  and  testified  that  the  tables  represented  the 
reasonable  expectancy  of  life  as  shown  from  the  experience 
gathered  by  insurance  companies  in  America  and  England, 
and  was  known  as  the  Carlisle  table.  Upon  cross-examination 
he  said  he  knew  nothing  other  than  what  he  saw  in  the  book, 
and  had  not  compared  the  table  there  given  with  a  table 
recognized  and  established  as  the  Carlisle  table. 

There  was  no  preliminary  proof  as  to  his  knowledge  or  use 
of  the  Carlisle  table,  and  we  cannot  assume  that  a  lawyer  is 
necessarily  competent  to  testify  as  to  the  accuracy  of  a  mor- 
tality table.  That  he  was  not  familiar  with  the  subject  seems 
to  be  fairly  inferable  from  his  statement  that  the  Carlisle 
table  is  based  on  American  as  well  as  English  experience. 

His  knowledge  of  the  character  of  the  table  was  derived 
from  what  appeared  on  its  face,  and  it  did  not  purport  to  be 
the  Carlisle  table,  but  a  table  based  on  American  experience. 

We  do  not  doubt  that  cases  may  arise  in  which  the  court 
will  take  judicial  notice  of  the  accuracy  of  mortality  tables. 
They  may  be  found  in  books  in  constant  use  by  the  courts  for 
making  calculations  necessary  to  ascertain  the  value  of  an- 
nuities, rights  of  dower  and  curtesy,  or  may  be  adopted  by 
rule  of  court.  But  before  the  court  will  take  judicial  notice 
of  such  tables,  it  ought  to  know,  either  by  its  own  experience 
or  the  general  use  of  the  table  by  lawyers  or  actuaries,  or  its 
reputation,  that  it  is  accurate.  We  have  no  knowledge  that 
the  table  printed  in  the  book  in  question  has  ever  been  used 
in  such  a  way  that  we  may  fairly  assume  it  to  be  accurate. 
It  seems  to  have  been  in  print  only  since  1902,  and,  as  far  as 
we  know,  has  never  been  actually  used  for  the  purpose  for 
which  such  tables  are  intended.  If  it  is,  as  it  purports  to  be, 
correctly  copied  from  a  table  authorized  by  statute  in  New 
York,  a  different  question  might  be  presented,  but  as  the  case 
now  stands,  this  table  was  not  admissible.  That  it  may  have 
been  harmful  appears  from  the  reference  made  to  it  by  the 
judge  in  his  charge. 

For  this  error  the  judgment  must  be  reversed. 


Digitized  by  VjOOQ IC 


828    COURT  OF  ERROKS  AND  APPEALS. 

Bentley  v.  Fidelity  and  Deposit  Co.  75  A'.  J,  L. 

For  affirmance — Xone. 

For  reversal — The  Chancellor,  Chief  Justice,  Garki- 
soN,  SwAYZE,  Parker,  Bergen,  Bogert,  Vroom,  Green, 
Gray,  Dill,  J.J.     11. 


PETER  BENTLEY  AND  JOHN  BENTLEY.  PARTNERS.  &c., 
PLAINTIFFS.  PLAINTIFFS  IN  ERROR,  v.  FIDELITY 
AND  DEPOSIT  COMPANY  OF  MARYLAND,  DEFEND- 
ANTS, DEFENDANTS  IN  ERROR. 

Argued  December  6,  1907— Decided  March  2,  1908. 

1.  The  services  of  an  attorney  as  an  advocate  in  this  state,  when 
such  services  are  either  requested  or  accepted  by  a  client,  are  pre- 
sumed to  be  gratuitous,  unless  there  is  an  express  contract  to  pay 
a  specific  amount  for  such  services. 

2.  The  mere  fact  of  employment  of  an  attorney  by  a  client  does  not 
empower  such  attorney  to  contract  with  another  attorney  that  the 
client  shall  pay  the  latter  for  his  services  as  counsel. 


On  error  to  the  Supreme  Court. 

For  the  plaintiffs  in  error,  Warren  Dixon. 

For  the  defendants  in  error,  McDermott  &  Enright 

The  opinion  of  the  court  was  delivered  by 

Reed,  J.  The  writ  brings  up  a  judgment  of  involuntary 
nonsuit  entered  in  an  action  tried  at  Hudson  Circuit. 

The  action  was  brought  to  recover  for  services  rendered  by 
the  plaintiffs  as  attorneys,  and  also  for  counsel  fees. 

The  action,  for  the  services  in  which  this  suit  is  brought, 
was  upon  a  bond  given  by  the  Fidelity  and  Deposit  Company 
of  Maryland  to  secure  the  execution  of  a  contract  entered 
into  by  the  Metropolitan  Construction  Company.  The  lia- 
bility of  the  defendants  to  the  plaintiffs  to  pay  counsel  fee? 
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turns  upon  the  power  or  want  of  power  in  one  Bussing  as 
agent  of  the  defendants,  to  enter  into  an  express  contract 
with  the  plaintiffs  to  pay  them  counsel  fees. 

The  amount  sought  to  be  recovered  was  $1,202.50.  The 
services  rendered  by  the  plaintiffs  were  the  preparation  and 
filing  of  pleadings,  and  the  preparation  of  the  cause  for  trial, 
and  the  trial  thereof,  which  trial  resulted  in  a  verdict  for  the 
plaintiffs  for  the  full  amount  claimed. 

The  action  was  brought  not  only  against  the  Fidelity  and 
Deposit  Company,  but  also  against  its  principal  on  the  bond, 
the  Metropolitan  Construction  Company,  and  the  same  coun- 
sel defended  both  defendants. 

As  to  that  portion  of  the  claim  for  services  as  attorney  no 
recovery  was  possible  in  the  action  without  a  taxed  bill  of 
costs.    Strong  v.  Mundy,  7  Dick.  Ch.  Rep,  833-836. 

There  was  no  such  bill  produced  at  the  trial. 

As  to  that  part  of  the  plaintiffs'  claim  which  represented 
fees  for  advocacy,  or  counsel  fees,  it  is  entirely  settled  in 
this  state  that  no  action  will  lie  for  them,  unless  the  claim  is 
supported  by  an  express  contract  entered  in  between  the  de- 
fendants and  the  plaintiffs  to  pay  a  specific  sum. 

Without  such  express  agreement,  a  fee  paid  is  regarded  as 
an  honorarium,  and  no  legal  liability  to  pay  it  arises  from  the 
rendition  of  services  alone.  Scliomp  v.  Schenck,  11  Vroom 
195 ;  Hopper  v.  Ludlum,  12  Id.  182 ;  Zabriskie  v.  Woodruff, 
19  Id.  610. 

The  plaintiffs  had  previously  acted  as  counsel  for  the 
Metropolitan  Construction  Company,  but  had  never  acted  for 
the  Fidelity  and  Deposit  Company.  The  relation  of  the 
plaintiffs  to  the  defendant  is  exhibited  by  the  following  facts : 
After  the  summons  in  the  first  action  was  served  upon  the 
New  Jersey  agent  of  the  Fidelity  and  Deposit  Company,  the 
writ  was  sent  to  a  firm  of  lawyers  in  New  York  City,  Messrs. 
Boardman,  Piatt  &  Soley,  who  were  the  attorneys  for  the 
defendant  in  that  city.  It  appears  from  the  testimony  of 
Mr.  Peter  Bentley,  one  of  the  plaintiffs,  that  he  was  visited  in 
the  latter  part  of  January  by  a  Mr.  Bussing,  and  that  in  the 
conversation  with  Mr.  Bussing  the  defence  of  that  action  by 
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the  Messrs.  Bentley  was  discussed  and  an  arrangement  was 
entered  into  in  regard  to  the  payment  for  the  services  of  tlie 
Messrs.  Bentley,  which  were  to  be  $250  retainer,  $100  a  day 
in  court  and  $15  an  hour.  A  letter  was  received  soon  after- 
ward, dated  February  3d,  1903,  which  letter  purported  to 
come  from  Boardman,  Piatt  &  Soley,  and  contained  a  copy 
of  the  summons  and  declaration  in  the  suit.  The  letter  an- 
nounced that  Mr.  Early,  the  preeidait  of  the  Metropolitan 
Construction  Company,  had  suggested  that  the  defence  of 
the  suit  be  placed  in  the  hands  of  the  Messrs.  Bentley.  The 
Messrs.  Bentley  engaged  as  associate,  Mr.  Dixon,  to  assist  in 
the  defense  of  the  action.  Pleas  were  prepared,  and  inasmuch 
as  the  Messrs.  Bentley  already  represented  the  Metropolitan 
Construction  Company,  one  of  the  defendants,  they  arranged 
that  they  should  sign  a  plea  filed  on  behalf  of  that  company, 
and  that  Mr.  Dixon  should  sign  the  plea  on  behalf  of  the 
Fidelity  and  Deposit  Company. 

The  plea  signed  by  Mr.  Dixon  was  sent  to  Mr.  Bussing  to 
be  verified,  and  was  returned  verified  by  one  James  E.  Kings- 
ley,  as  the  attorney  in  fact  for  the  Fidelity  and  Deposit  Com- 
pany. 

The  relations  between  Mr.  Bussing  and  Boardman,  Piatt 
&  Soley,  so  far  as  exhibited,  are  that  Bussing  had  an  oflBce 
on  the  same  floor  as  Boardman,  Piatt  &  Soley,  and  was  con- 
nected with  them  in  some  way  in  the  conduct  of  this  litiga- 
tion, and  that  the  defendant  had  an  agent  occupying  a  New 
York  office  on  the  same  floor  also. 

It  also  appears  that  the  plaintiffs  rendered  bills  for  their 
services  through  Mr.  Bussing  to  Messrs.  Boardman,  Piatt  & 
Soley,  and  that  Mr.  Bussing  wrote  the  plaintiffs  on  letter- 
heads of  Boardman,  Piatt  &  Soley  to  try  to  get  compensa- 
tion for  their  services  from  certain  persons  who  had  indetii- 
nified  the  Fidelity  and  Deposit  Company  against  liability 
upon  the  bond  sued  on,  and  if  those  persons  would  not,  then 
the  defendants  would  pay  the  bill.  It  appears  also  that  at 
the  trial  Mr.  Bussing  was  present. 

Aside  from  these  facts,  there  is  nothing  in  the  case  to  show 
that  the  Fidelity  and  Deposit  Company  authorized  the  firm 
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of  Boardman,  Piatt  &  Soley  to  enter  into  a  contract  with  the 
plaintiffs  to  pay  them  for  services  as  counsel.  Nor  is  there 
anything  to  show  that  Boardman,  Piatt  &  Soley  had  author- 
ized Mr.  Bussing  to  make  such  a  contract.  There  is  nothing 
to  indicate  that  the  defendants  authorized  Boardman,  Piatt 
&  Soley  to  employ  other  counsel  at  all.  As  already  exhibited, 
the  only  circumstance  exhibiting  the  relation  between  the 
defendants  and  the  New  York  firm  is  that  the  summons  in 
the  defending  case  was  sent  to  that  firm,  from  which,  of 
course,  the  inference  arises  that  Boardman,  Piatt  &  Soley 
was  to  appear  for  the  Fidelity  and  Deposit  Company  in  the 
action.  The  only  indication  of  knowledge  that  some  one 
other  than  the  members  of  that  firm  was  engaged  in  the  de- 
fence, is  that  the  plea  got  to  the  hands  of  some  one  who  swore 
to  the  affidavit  annexed  to  the  plea,  and  that  this  plea  was 
signed,  not  by  the  plaintiffs,  but  by  Mr.  Dixon,  with  whom  it 
is  not  pretended  any  contract  was  made. 

It  is  entirely  settled  that  a  lawyer  employed  by  a  client 
to  institute  or  defend  a  cause,  cannot  by  the  mere  force  of 
such  employment  delegate  to  another  what  he  is  engaged  to 
do  personally,  and  so  cannot  expressly  or  impliedly  contract 
with  that  other  that  the  client  shall  pay  the  latter  for  his  ser- 
vices. 

The  cases  upon  this  point  are  collected  in  3  Encycl.  L,  352, 
353,  and  4  Encycl  L,  &  Pro,  986. 

Of  course  there  can  be,  coupled  with  a  retainer  of  a  lawyer, 
an  express  authority  to  engage  other  counsel,  or  his  act  in 
doing  so  may  be  ratified  by  his  client  by  words  or  by  conduct. 

There  are  many  cases  in  other  jurisdictions  where  mere 
knowledge  that  the  counsel  has  acted  as  such  will  impute  to 
the  client  the  promise  to  pay  for  his  services.  This  rests 
upon  the  general  rule  that  where  services  are  requested,  or 
beneficial  services  are  accepted,  an  implied  promise  arises  to 
pay  for  them.  But  no  such  implied  promise  respecting  the 
payment  of  counsel  fees  arises  in  this  state  merely  from  the 
request  that  a  person  shall  act  as  counsel  or  from  the  accept- 
ance of  services  as  counsel.  Inasmuch  as  the  services  of 
counsel  is  assumed  to  be  gratuitous,  it  follows  that  a  delega- 
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tion  of  power  to  an  agent,  or  to  a  lawyer  to  engage  counsel 
in  this  state,  would  carry  with  it  no  delegation  of  power  to 
enter  into  a  contract  to  pay  a  specifite  sum  for  such  services. 

Assuming  that  Boardman,  Piatt  &  Soley  were  employed  to 
defend  the  original  action,  and  assuming  that  it  appeared 
that  this  firm,  through  Bussing,  did  engage  the  plaintiffs  to 
conduct  such  defence,  so  far  as  concerns  the  services  of  the 
plaintiffs  as  counsel,  the  presumption  would  be  that  sudi 
services  were  gratuitous,  and  any  pretension  of  Bussing  or 
Boardman,  Piatt  &  Soley  to  enter  into  a  contract  by  which 
the  ordinary  character  of  such  service  is  changed,  must  rest 
upon  an  express  delegation  of  power  given  to  Boardman, 
Piatt  &  Soley  and  by  them  to  Bussing  to  bind  the  defendants 
by  such  an  agreement. 

In  the  absence  of  any  such  authority,  the  contract  made 
with  Bussing  was  a  nullity,  and  the  nonsuit  was  right. 

For  affirmance — The  Chancellor,  Chief  Justice,  Gar- 
rison, SwAYZE,  Reed,  Trenchard,  Bergen,  Booert, 
Yroom,  Green,  Gray,  Dill,  J.J.     12. 

For  reversal — None. 


MAUY  W.  BROWN,  DEFENDANT  IN  ERROR,  v.  NATHANIEL 
K.  THOMPSON  ET  AL.,  PLAINTIFFS  IN  ERROR. 

Argued  December  6,  1907— Decided  June  15,  1908. 

Where  an  abutting  owner  was  arrested  for  resisting  the  cutting  of  her 
sidewalk,  and  sued  a  street  commissioner  for  causing  her  arrest, 
it  is  competent,  for  the  purpose  of  mitigating  punitive  damages, 
to  show  that  the  commissioner  thought  that  the  cutting  of  the 
pavement  was  necessary  to  the  proper  execution  of  a  street  pav- 
ing contract. 


On  error  to  the  Supreme  Court 
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For  the  plaintiffs  in  error,  James  C,  Connolly, 
For  the  defendant  in  error,  Samuel  Kalisch. 

The  opinion  of  the  court  was  delivered  by 

Reed,  J.  In  January,  1904,  the  common  council  of  the 
city  of  Elizabeth  passed  an  ordinance  ordaining  that  Front 
street  should  be  paved  from  Broadway  to  Bond  street,  and 
that  the  work  should  be  done  under  the  supervision  of  the 
street  commissioner,  according  to  the  provisions  of  the  city 
charter  and  ordinances. 

The  ordinance  was  duly  published  and  notices  of  sealed 
proposals  to  do  the  work  duly  given,  and  the  contract  was 
awarded  to  one  McCloud,  who  entered  into  a  contract,  on 
June  15th,  1904,  to  execute  the  work. 

On  July  30th,  1904,  in  the  course  of  executing  the  work, 
the  foreman  of  the  contractor  reached  a  point  where  the  prop- 
erty of  the  plaintiff  fronted  on  Front  street  a  distance  of  one 
hundred  and  seventy-five  feet.  The  city  engineer  had  marked 
with  chalk  lines  the  limits  of  the  improvements,  and  those 
chalk  marks  included  a  few  inches  of  the  then  existing  side- 
walk in  front  of  the  plaintiflf^s  property.  When  the  foreman 
and  his  workmen  proceeded  to  cut  away  the  portion  of  the 
sidewalk  outside  of  the  chalk  line,  the  plaintiff  resisted.  She 
seized  the  implements  of  the  workmen  and  placed  her  person 
upon  the  pavement  at  the  point  of  the  cutting,  so  that  the 
work  could  not  be  prosecuted  without  the  physical  removal 
of  the  plaintiff.  A  communication  was  sent  to  police  head- 
quarters, but  before  the  police  arrived,  Mr.  Thompson,  the 
street  commissioner,  appeared.  He  held  a  conversation  with 
Mrs.  Brown,  the  plaintiff,  and  tried  to  persuade  her  to  aban- 
don her  physical  resistance  to  the  progress  of  the  work,  and 
explained  to  her  that  her  sidewalk  was  too  far  out  into  the 
street.  The  plaintiff  refused  to  desist,  and  then  Thompson 
telephoned  to  the  chief  of  police,  or  to  Captain  O^Leary,  tell- 
ing him  that  the  workmen  on  the  street  would  have  to  be  pro- 
tected.    Subsequently  Captain  O'Leary,  of  the  police  force. 

Vol.  xlvi.  53 
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arrived  and  held  a  conversation  with  the  plaintiff,  advising 
her  to  seek  redress  by  suing  the  city,  but  the  plaintiff  still 
persisted  in  obstructing  the  work.  The  occurrence  in  the 
street  naturally  attracted  a  small  crowd.  The  plaintiff  was 
told  that  she  would  be  arrested,  and  was  requested  to  go  vol- 
untarily with  the  police  oflScer.  This  she  refused  to  do,  and 
she  was  placed  in  the  patrol  wagon  and  taken  to  the  police 
headquarters,  where  she  was  confined  for.  four  or  five  hours, 
and  then  discharged. 

The  plaintiff  thereafter  brought  this  action  against  five 
defendants,  and  the  trial  resulted  in  a  verdict  against  Thomp- 
son, the  street  commissioner,  and  Captain  O'Leary,  captain  of 
the  police  force. 

Thompson  filed  a  plea  of  the  general  issue  and  O'Leary  an 
additional  plea  of  justification.  The  latter  plea  set  up  that 
the  plaintiff  was  disorderly,  and  was  committing  a  breach  of 
the  peace  in  and  upon  a  public  street,  and  interfering  with 
and  obstructing  the  workmen  and  contractor  employed 
therein,  and  that  the  defendant,  being  a  peace  officer,  to  pre- 
serve the  peace,  took  her  into  custody  and  carried  her  to  a 
police  justice,  and  there  preferred  a  complaint  against  her  of 
disorderly  conduct. 

Upon  the  trial  of  the  cause  the  jury  was  left  free  to  find, 
not  only  compensatory,  but  also  punitive,  damages,  and  the 
jury  found  against  the  commissioner  and  Captain  O'ljcarv 
damages  to  the  amount  of  $2,500. 

In  the  course  of  the  trial  the  defendants  offered  in  evidence 
the  ordinance  directing  the  paving  of  Front  street;  the  statu- 
tory notice  of  intention,  and  the  contract  entered  into  between 
the  city  and  McCloud  to  pave  Front  street.  They  offered  in 
evidence  the  fact  that  the  city  engineer  had  drawn  chalk  line^ 
upon  the  pavement  of  the  plaintiff.  The  engineer  was  then 
asked  how  far  in  from  the  curb  line  he  put  the  chalk  marks, 
and  he  proceeded  to  explain  how  he  had  placed  the  marks. 
He  was  then  asked  this  question:  "Could  the  contract 
awarded  to  Brennan  and  McCloud  have  been  performed  in 
accordance  with  its  terms  if  the  workmen  were  not  allowed 
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tx)  cut  away  a  portion  of  the  sidewalk,  according  to  the  lines 
laid  down  by  you  for  the  contractor?"  This  question  was 
overruled,  and  we  think  erroneously.  It  is  true  the  question 
was  not  framed  so  as  to  elucidate  whether  the  line  marked 
was  the  true  line  of  the  street,  or  whether  it  established  the 
dividing  line  between  the  sidewalk  and  tlie  street,  or  whether 
there  existed  the  right  or  custom  in  paving  the  street  to  alter 
the  curb  lines  to  conform  to  the  requirements  of  the  paving 
work.  Nevertheless,  we  think  the  question  relevant  upon  the 
point  whether  the  defendants  acted  in  good  faith  or  mali- 
ciously, for  if  it  had  appeared  to  Thompson,  the  commissioner 
under  whose  supervision  the  work  was  done,  that  the  intrusion 
upon  the  sidewalk  was  unnecessary  for  the  execution  of  the 
work  in  hand,  it  might  be  inferred  that  his  calling  in  the 
police  to  detain  Mrs.  Brown  while  her  sidewalk  was  unneces- 
sarily mutilated  was  a  malicious  act,  while  on  the  other  hand, 
if  it  appeared  to  him  that  such  invasion  of  the  sidewalk  was 
necessary  to  the  execution  of  the  contract  work,  no  such  infer- 
ence would  arise. 

For  this  reason  the  judgment  should  be  reversed. 

Upon  the  other  questions  in  the  case,  there  being  no  excep- 
tions to  the  charge  other  than  to  the  refusal  to  charge  these 
specified  requests  as  framed,  no  opinion  is  expressed. 

For  affirmance — None. 

For  reversal — The  Chancellor,  Chief  Justice,  Garri- 
son, SwAYZE,  Reed,  Trenchard,  Bergen,  Bogert,  Vroom, 
Green,  Gray,  Dill,  J.J.     12. 


Digitized  by  LjOOQ IC 


836    COUKT  OF  ERRORS  AND  APPEALS. 


Pascell  V.  North  Jersey  Street  Railway  Co.        75  N.  J.  L. 


LILLIAN  PASCELL,  PLAINTIFF,  PLAINTIFF  IN  ERROR,  v. 
NORTH  JERSEY  STREET  RAILWAY  COMPANY,  DE- 
FENDANT, DEFENDANT  IN  ERROR. 

Submitted  December  10,  1907— Decided  March  2,  1908. 

1.  The  application  of  the  maxim  rea  ipsa  loquitur  depends  upon  the 
circumstances  of  each  case. 

2.  Where  a  little  girl,  impatient  to  alight  from  a  trolley  car,  arose 
and  walked  to  the  rear  platform  and  stood  near  the  edge  of  the 
platform  with  her  left  hand  loosely  holding  some  part  of  the  car, 
and  the  conductor  rang  the  bell  for  the  next  street  crossing,  and 
the  car  slowed  down  and  ran  into  a  turn-out  just  before  reaching 
the  crossing,  and  by  reason  of  the  motion  caused  by  the  car  enter- 
ing the  turn-out  the  child  fell  from  the  platform — Held,  that  no 
inference  arose  that  the  accident  occurred  by  reason  of  some 
negligence  in  handling  the  car. 


On  error  to  the  Essex  Circuit  Court. 

For  the  plaintiff  in  error,  Harry  V.  Osborne. 

For  the  defendant  in  error,  John  4.  Bemhard. 

The  opinion  of  the  court  was  delivered  by 
Keed,  J.  This  writ  brings  up  a  judgment  of  nonsuit. 
The  material  facts  developed  by  the  plaintiff's  witnesses 
were  that,  on  April  16th,  1906,  the  plaintiff,  a  girl  of  twelve 
years  of  age,  with  her  mother  and  a  sister,  were  riding  in  a 
closed  trolley  car  operated  by  the  defendant's  servants.  The 
car  was  going  north  on  Mulberry  street  and  approaching 
Gouverneur  street.  The  track  is  single,  and  there  is  a  switch 
just  before  reaching  Gouverneur  street  going  north.  The 
plaintiff  saw  a  little  girl  cousin  standing  on  the  sidewalk 
about  midway  between  Gouverneur  and  Clarke  streets,  and 
wisliing  to  be  the  first  one  to  get  off  the  car  at  the  next  stop, 
so  as  to  join  her  cousin,  she  spoke  to  her  sister,  rose  to  her 
feet  and  passed  out  upon  the  back  platform.  Her  mother 
indicated  to  the  conductor  her  wish  to  stop  at  the  next  cross- 
ing, Gouverneur  street,  and  after  the  plaintiff  reached  the 
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back  platform  the  conductor  rang  the  bell  for  such  stop. 
The  car  began  slowing  down;  the  plaintiff  stood  on  the  plat- 
form about  a  foot  or  so  from  the  edge,  her  left  hand  loosely 
holding  some  part  of  the  car,  and  while  in  this  attitude  she 
fell  from  the  platform.  Her  mother  was  following  her  to 
the  back  platform,  but  had  not  reached  it  at  the  time  of  the 
accident.  The  plaintiff  gives  as  the  cause  of  the  accident  that 
the  car  switched,  and  she  was  thrown  off. 

The  plaintiff  was  nonsuited  on  the  ground  that  there  was 
no  negligence  exhibited  on  the  part  of  the  defendant. 

The  plaintiff  in  error  puts  her  insistence  that  there  should 
be  a  reversal  of  this  judgment  upon  this  nonsuit  upon  the 
single  ground  that  the  occurrence  of  a  lurch  or  jerk  of  a 
street  car  of  sufficient  violence  to  throw  a  passenger  off  the 
platform  justifies  the  inference  of  a  breach  of  duty  by  the 
carrier  and  falls  within  the  maxim  res  ipsa  loquitur. 

For  this  insistence  the  cases  of  Consolidated  Traction  Co. 
V.  Thalheimer,  30  Vroom  474,  and  Scott  v.  Bergen  County 
Traction  Co.,  34  Id.  407,  are  invoked. 

In  the  first  of  these  cases,  decided  by  this  court,  the  error 
assigned  was  the  refusal  to  nonsuit  the  plaintiff.  The  only 
facts  appearing  when  the  motion  to  nonsuit  was  refused  were 
that  the  plaintiff,  after  warning  the  conductor  that  she 
wished  to  alight  at  Fifth  street,  got  up  from  her  seat  while 
the  car  was  still  in  motion,  walked  to  the  rear  door,  and  just 
as  she  was  going  out  of  the  door  she  was  thrown  into  the 
street  by  the  movement  of  the  car,  which  she  called  a  lurch 
or  jerk,  the  jerk  being  of  sufficient  force  to  throw  her  off  the 
platform.  Nothing  else  appearing,  the  court  held  that  the 
circumstances  raised  a  prima  facie  inference  of  negligence 
sufficient  to  carry  the  case  to  the  jury.  It  was  held  that,  at 
all  events,  the  fact  of  such  a  lurch  or  jerk  occurring,  as  would 
have  been  imlikely  to  occur  if  proper  care  had  been  exercised, 
brought  the  case  within  the  maxim  res  ipsa  loquitur. 

The  maxim  res  ipsa  loquitur  is  one  of  evidence,  and  the 
force  to  be  given  to  the  mere  happening  of  an  occurrence 
depends  upon  all  the  circumstances  surrounding  the  occur- 
rence.   21  Encycl  L.  513. 
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The  inference  to  be  drawn  from  the  happening  of  an  event 
being  an  inference  of  fact,  a  judicial  deliverance  respecting 
the  presumption  of  negligence  from  one  condition  of  fact,  is 
of  little  or  no  force  as  a  precedent  where  the  facts  in  the  sub- 
sequent case  vary  in  any  material  particular. 

In  the  present  case  there  was  evidence  of  the  lurch  of  the 
car  and  that  the  child  was  thrown  off  the  platform.  In  the 
case  of  Thalheimer,  as  already  observed,  there  was  evidence 
of  the  lurch  of  the  car,  and  a  woman  was  thrown  from  the 
platform.  The  similarity  of  condition  between  the  two  cases 
ceases  to  exist  at  this  point.  In  this  present  case  the  child 
was  not  emerging  from  the  rear  door,  but  was  standing  upon 
the  platform,  about  a  foot  from  the  edge,  holding  loosely  on 
to  some  portion  of  the  car  with  her  left  hand.  A  lurch  which 
would  throw  a  woman  just  emerging  from  the  door  upon  the 
middle  of  the  rear  platform  would  be  inferentially  quite  dif- 
ferent in  force  and  degree  from  a  car  movement  which  would 
cause  a  child  to  lose  her  balance  and  totter  off  the  edge  of  the 
platform.  The  lurch  which  would  cause  a  child  standing 
near  the  edge  of  a  platform  to  lose  her  balance  and  fall  might 
be  slight,  but  a  jar  which  would  throw  a  woman,  just  emerg- 
ing from  the  door,  on  to  the  middle  of  the  platform,  would 
be  inferentially  abnormal — in  excess  of  any  movement  of  the 
car  run  as  usual  over  tracks  in  reasonably  fair  condition. 

Again,  in  the  Thalheimer  case,  nothing  appeared  in  the 
plaintiff's  case  to  show  the  cause  of  the  lurch.  In  this  case 
such  cause  appears.  It  appears  that  there  was  a  turn-out 
near  Gouvemeur  street,  which  cars  had  to  take  in  order  to 
pass  other  cars  coming  upon  the  same  single  track.  The  car 
took  this  turn-out  or  switch,  and  it  was  in  taking  it  that  the 
movement  occurred  which  plaintiff  says  caused  the  injury. 
Plaintiff  says,  "the  car  switched,  and  I  was  thrown  off." 

Turn-outs  are  a  usual  feature  in  the  construction  of  trolley 
roads,  necessary  to  the  operation  of  single  tracks,  and  often 
essential  to  the  operation  of  double  tracks.  The  presence  of 
a  turn-out,  therefore,  is  no  evidence  of  negligence  on  the  part 
of  the  defendant  company. 
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Again,  it  appears  from  plaintiff's  case,  that  the  turn-out 
was  taken  while  the  ear  was  slowing  down,  either  because  the 
car  was  approaching  the  turn-out,  or  because  the  car  had 
been  signaled  to  stop  at  Gouvemeur  street,  just  ahead.  The 
plaintiff  says  that  after  she  got  to  the  platform,  the  con- 
ductor rang  his  bell,  and  the  car  began  to  slow  down,  and 
when  it  got  to  the  switch  it  was  not  going  as  fast  as  when  her 
mother  told  the  conductor  to  stop,  or  as  fast  as  when  he  rang 
the  bell. 

It  is  thus  perceived  that  the  conditions  from  which  the 
inference  of  negligence  was  drawn  in  the  Thalheimer  case 
vary  materially  from  the  conditions  existing  in  the  present 
case. 

So,  also,  in  Scott  v.  Bergen  County  Traction  Co,,  supra, 
decided  in  the  Supreme  Court,  the  conditions,  while  similar 
to  those  in  the  Thalheimer  case,  were  consequently  dis- 
similar to  those  in  this  case.  There  was  a  slowing-down  car, 
a  woman  on  the  rear  platform,  a  lurch  forward  of  the  car  and 
a  fall  from  the  platform.  But  there  was  nothing  to  show 
that  the  lurch  forward  was  caused  by  any  agency  aside  from 
an  inferred  negligent  act  of  the  motorman. 

In  the  present  case  it  appears  from  the  plaintiff's  own 
showing  that  she,  standing  near  the  edge  of  the  platform,  lost 
her  balance  and  was  thrown  therefrom  by  the  lateral  move- 
ment of  the  car  in  entering  the  turn-out  while  running  at  no 
immoderate  speed. 

From  these  facts  no  negligence  can  be  imputed  to  the  de- 
fendant, and  the  nonsuit  was  right. 

For  affirmance — The  Chancellor,  Chief  Justice,  Gar- 
rison, SwAYZE,  Reed,  Trenchard,  Parker,  Bergen,  Bo- 
GERT,  Vroom,  Green,  Dill,  J.J.    12. 

For  reversal — None. 
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N.  RISLEY  &  SONS,  PLAINTIFFS,  AND  DEFENDANTS  IN 
ERROR,  V.  OCEAN  CITY  DEVELOPMENT  COMPANY.  DE- 
FENDANTS, AND  PLAINTIFFS  IN  ERROR. 

Argued  December  3,  1907— Decided  March  13,  1908. 

1.  A  witness  who  had  for  twenty  years  filled  a  chair  of  civil  engi- 
neering, and  afterward  had  made  a  special  study  of  jetties  and 
bulkheads,  was,  in  the  discretion  of  a  trial  judge,  properly  per- 
mitted to  express  an  opinion  upon  the  question  whether  a  bulk- 
head with  a  filling  of  sand  behind  it  or  a  bulkhead  without  such 
filling  was  the  more  likely  to  resist  ocean  storms. 

2.  It  is  within  the  discretion  of  a  trial  judge  to  either  permit  or  pro- 
hibit the  cross-examination  of  a  witness,  who  is  also  a  party  to 
the  suit,  concerning  a  matter  aside  from  the  scope  of  the  examina- 
tion in  chief. 

3.  A  contract  to  fill  in  sand  behind  a  bulkhead  for  a  real  estate  com- 
pany contained  a  clause  that  the  work  of  filling  should,  until  final 
payment  and  acceptance  by  the  company,  remain  at  the  sole  risk 
and  expense  of  the  contractor.  An  ocean  storm  washed  away  the 
bulkhead  and  a  part  of  the  filling  before  the  completion  of  the 
work.  Held,  (!)  that  the  risk  imposed  upon  the  contractor  by 
the  terms  of  the  contract  did  not  include  any  loss  resulting  from 
a  breach  of  duty  by  the  company,  and  it  appearing  that  the  bulk- 
head against  which  the  filling  was  to  be  placed  was  to  be  built  by 
the  company.  Held,  (2)  that  if  the  loss  of  the  filling  occurred  by 
the  fault  of  the  company  in  erecting  such  bulkhead,  the  risk  was 
not  covered  by  the  clause  in  the  contract. 


This  writ  brings  up  a  judgment  entered  on  a  verdict  re- 
turned on  a  trial  of  a  Supreme  Court  issue  at  the  Atlantic 
Circiiit. 

For  the  plaintiffs  in  error.  Bourgeois  &  Sooy. 

For  the  defendants  in  error,  Thompson  &  Cole. 

The  opinion  of  the  court  was  delivered  by 

Reed,  J.  This  action  was  brought  to  recover  the  amount 
claimed  by  the  defendant  under  a  contract  entered  into  on 
April  1st,  1903,  by  the  plaintiffs  with  the  Ocean  City  De- 
velopment Company,  the  defendants. 
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The  work  to  be  done  under  this  contract  was  to  furnish  all 
material  and  labor  for  the  fill  of  the  property  of  defendant 
between  the  curb  line  and  bulkhead  line  on  Wesley  avenue, 
between  Forty-ninth  and  Fiftieth  streets,  and  between  a  cen- 
tre line  of  Forty-ninth  street  and  centre  line  of  Forty-seventh 
street,  from  the  bulkhead  on  Wesley  avenue  to  the  right  of 
way  of  the  West  Jersey  and  Seashore  Railroad  Company,  and 
between  Fiftieth  and  Forty-seventh  streets,  from  the  right  of 
way  of  the  West  Jersey  and  Seashore  Railroad  Company  to 
the  right  of  way  of  the  Ocean  City  Railroad  Company.  The 
filling  was  to  be  paid  for  at  the  rate  of  thirteen  and  one-half 
cents  per  cubic  yard  for  fill.  The  amount  of  cubic  yards  was 
fixed  by  contract  to  be  one  hundred  and  twenty  thousand  nine 
hundred  and  six.  The  plaintiffs  were  to  be  allowed  an  addi- 
tional $1,000  for  all  filling  made  necessary  by  settling  of  the 
work  covered  by  the  contract. 

On  the  trial  the  plaintiffs  proved  the  contract,  and  proved 
that  they  had  dumped  in  filling  amounting  to  about  one  hun- 
dred and  four  thousand  nine  hundred  and  sixteen  cubic  yards. 
They  admitted  that  they  had  been  paid  $8,288.74,  leaving 
unpaid  the  claim  balance  of  $6,874.92,  which  included  the 
charge  of  $1,000  for  the  settling. 

It  appears  that  a  portion  of  this  one  hundred  and  four 
thousand  nine  hundred  and  sixteen  cubic  yards  had  been 
washed  out  by  a  storm  occurring  in  October,  1903,  which 
broke  the  bulkhead  against  which  the  sand,  or  a  portion  of  it, 
had  been  filled.  The  plaintiffs  claim  the  right  to  be  com- 
pensated for  the  sand  so  swept  away  on  the  ground  that  the 
defendants  were  under  engagement  to  build  a  suitable  bulk- 
head to  keep  the  sand  in  place,  and  that  the  defendants  failed 
to  do  this,  and  by  reason  of  their  fault,  some  fourteen  thou- 
sand cubic  yards  of  sand  already  put  in  place  by  the  plaintiffs 
was  lost  as  filling. 

The  defendants,  on  the  other  hand,  claimed  that  the  wash- 
ing away  of  the  bulkhead  was  the  fault  of  the  plaintiffs,  and 
the  fault  consisted  in  the  plaintiffs'  failure  to  fill  in  behind 
the  bulkhead  as  it  was  being  constructed,  and  so  failed  to 
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provide  a  support  against  the  storms  and  waves  which  swept 
the  bulkhead  away. 

The  defendants  not  only  resisted  payment  for  the  sand  thus 
washed  away,  but  also  claimed  by  recoupment  damages  for 
the  loss  of  the  bulkhead  and  for  the  loss  of  the  gravel  occa- 
sioned by  the  inundation  resulting  from  the  demolition  of  the 
bulkhead. 

A  great  number  of  assignments  of  error  are  directed  to  the 
ruling  of  the  trial  judge  concerning  the  admission  or  rejec- 
tion of  testimony  offered  to  show  the  character  of  the  bulk- 
head erected  by  the  plaintiffs,  and  to  show  the  effect  of  the 
sand  filling  behind  the  bulkhead  as  a  support  for  the  structure 
against  the  assault  of  the  ocean  storms.  ^lany  of  those  as- 
signments were  not  pursued  upon  the  argument,  and  only 
those  now  pressed  as  a  ground  for  reversal  will  be  considered. 

The  first  of  these  is  the  fourth  assignment,  asserting  that  it 
waB  error  to  permit  one  Lewis  M.  Haupt  to  testify  as  an 
expert.  His  testimony  was  directed  to  the  point  whether  the 
bulkhead  was  more  or  less  likely  to  be  injured  by  ocean  storms 
if  protected  by  something  back  of  it  on  the  landward  side. 
His  examination  as  to  competency  to  testify  as  an  expert 
showed  that  he  had  occupied  the  chair  of  civil  engineering  in 
the  University  of  Pennsylvania  for  twenty  years;  that  since 
1892  he  had  been  consulting  engineer,  and  had  made  a  special 
study  of  the  building  of  bulkheads.  His  examination  as  to 
the  specific  work  done  by  him  exhibited  sufficient  expert 
knowledge  on  the  matters  under  consideration  to  justify  the 
trial  court  in  admitting  his  testimony.  The  objection  princi- 
])ally  raised  against  his  equipment  as  an  expert  is  that  he 
admitted  that  he  did  not  consider  himself  an  expert,  but  the 
reference  to  the  printed  book  where  this  admission  is  said  to 
have  been  made  does  not  bear  out  the  statement  that  the  wit- 
ness so  testified,  for  the  witness,  according  to  the  printed 
book,  said:  "I  do  consider  myself  as  an  expert  to  give  an 
opinion  with  regard  to  bulkhead,  jetty  and  wharf  construction 
generally/'  (Printed  Book,  page  78,  line  15.)  However,  if 
tlie  facts  exhibited  that  his  study  and  experience  were  such  as 
to  qualify  him  as  one  possessed  of  special  knowledge  on  the 
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• 

subject  of  bulkhead  construction,  it  would  matter  little  what 
his  own  opinion  of  his  qualifications  might  be.  Modesty 
might  deprecate  his  posing  as  an  expert,  while  his  qualifica- 
tion as  such  clearly  appeared. 

It  is  also  assigned  for  error  that  this  witness  was  permitted 
to  answer  whether  he  knew  any  case  where  the  effect  of  the 
water  coming  over  the  bulkhead  and  falling  on  the  earth 
behind  it  had  caused  the  breaking  up  of  the  bulkhead,  and  it 
is  again  assigned  that  he  was  permitted  to  answer  the  ques- 
tion, "If  you  know  of  a  case  that  is  in  point  with  this  case, 
where  there  has  been  such  a  result  as  you  started  to  state,  I 
wish  you  would  give  such  a  case,  if  you  know  of  it  person- 
ally.^' The  objection  to  these  questions  was,  not  that  it  raised 
an  issue  upon  a  collateral  matter  (2  Ell,  Ev,,  §  1123),  but 
the  objection  was  that  there  was  nothing  to  show  that  there 
was  any  similarity  between  the  supposed  case  and  the  case  in 
question. 

The  point  of  similarity  was  that  in  both  instances  there 
was  a  bulkhead  with  earth  behind  the  bulkhead,  and  waves 
striking  the  bulkhead  in  front.  The  conditions  were  suffi- 
ciently alike  to  cast  light  upon  the  point  of  inquiry  at  that 
stage  of  the  examination,  which  inquiry  was  whether  waves, 
striking  the  bulkhead  in  front,  would  leap  the  bulkhead,  fall 
upon  the  earth  behind,  and  wash  the  bulkhead  away. 

The  assignments  of  error  based  upon  both  these  questions 
are  unsubstantial. 

The  tenth  assignment  attacks  the  admission  of  the  testi- 
mony of  the  plaintiffs  on  the  point  whether  the  defendants 
had  sold  lots  since  the  plaintiffs  quit  work.  The  question  was 
asked  to  show  that  the  plaintiffs  had  used  the  property,  and  so 
accepted  the  land,  although  the  filling  was  not  completed. 
The  purpose,  as  stated  at  the  trial,  was  to  forestall  any  objec- 
tion that  there  could  be  no  recovery  under  the  contract  until 
there  was  completed  performance.  There  seems  to  have  been 
no  use  made  of  this  testimony,  and  there  was  no  injurious 
error  in  admitting  it. 

The  twelfth  assignment  challenges  the  admission  of  the 
answer  to  the  following  question : 
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"Q.  In  that  same  storm,  were  there  any  houses  washed 
down  ? 

"4.  Yes,  sir. 

"Q,  Anywhere  near  this  ? 

"4.  Yes,  sir;  there  were  two  houses  washed  down  at  Fifty- 
sixth  street,  and  one  between  Fifty-fifth  and  Fift>-sixth 
streets/* 

The  witness  was  being  examined  as  to  the  severity  of  the 
storm  on  October  9th  and  11th,  which  storm  washed  away  the 
bulkhead  and  the  sand  in  question.  To  show  the  character  of 
the  storm,  the  witness  testified  that  within  five  blocks  of  the 
locus  in  quo  three  houses  were  washed  away.  The  objection 
to  this  testimony  at  the  trial  was  that  it  was  immaterial  and 
irrelevant.  The  objection  now  raised  is  that  nothing  appears 
to  show  the  condition  of  the  houses  or  tlie  condition  of  the 
shore  at  the  point  where  the  disaster  occurred.  These  condi- 
tions could  have  been  shown  on  the  cross-examination  and 
upon  the  examination-in-chief.  We  think  the  questions  were 
neither  immaterial  nor  irrelevant. 

The  sixteenth  assignment  concerns  the  overruling  of  this 
question:  "Q.  Mr.  Risley,  Mr.  Sutton  testifies  that  he  said 
that  he  was  to  put  sand  back  there,  and  that  he  did  put  the 
sand  there;  do  you  say  that  he  didn't  put  it  there P*  And 
again :  "Q.  Do  you  know  whether  or  not  Mr.  Sutton  did  put 
the  sand  there?** 

Mr.  Sutton  had  built  for  the  development  company  the 
bulkhead  against  which  the  sand  was  to  be  dumped.  Risley, 
one  of  the  plaintiffs,  had  testified  that  he  was  on  the  ground 
when  Sutton  was  building  the  bulkhead,  and  had  said  to 
Sutton,  "You  certainly  do  not  expect  us  to  dump  against  this 
bulkhead,  do  you?"  and  that  Sutton  had  said,  "No;  he  was 
going  to  haul  sand  in  there.**  Then,  on  the  cross-examination 
of  Risley,  came  the  question  overruled.  It  was  overruled  as 
not  within  the  scope  of  the  examination-in-chief,  which  the 
trial  judge  said  was  confined  to  the  conversation  between  the 
witness  and  Sutton.  This  position  of  the  court  was  not  con- 
troverted, but  the  right  to  examine  Risley  was  put  upon  the 
ground  that  matter?  aside  from  those  touched  upon  in  the 
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examination-in-chief  were  proper  because  the  witness  was  a 
party  plaintiff. 

It  is  tnie  that  the  fact  that  a  witness  is  also  a  party  will, 
in  civil  causes,  confer  upon  the  trial  court  a  discretion  to 
permit  a  cross-examination  of  such  witness  to  take  a  range 
outside  of  the  strict  limits  of  the  examination-in-chief.  This 
however,  is  a  rule  of  discretion,  and  we  know  of  no  cases  in 
which  it  has  been  held  to  be  error  for  the  trial  judge  to  limit 
the  cross-examination  to  matters  dealt  with  in  the  examina- 
tion-in-chief, although  the  witness  is  a  party. 

The  seventeenth  and  eighteenth  assignments  rest  upon  the 
same  ground  as  the  sixteenth  assignment,  namely,  the  right 
to  cross-examine  a  witness  who  is  a  party  upon  every  matter 
which  is  relevant  to  the  party's  case  without  regard  to  the 
scope  of  his  examination-in-chief,  and,  for  the  same  reason, 
the  position  of  the  plaintiffs  in  error  is  untenable. 

The  nineteenth  assignment  deals  with  the  overruling  of  a 
question  very  similar  to  those  just  mentioned.  The  question 
was  to  Risley : 

"Q,  After  you  had  the  conversation  with  Mr.  Sutton,  which 
you  have  just  related,  did  you  or  your  firm  begin  the  filling 
in  of  the  sand  back  of  the  bulkhead  ?" 

This  was  objected  to  as  not  cross-examination.  The  reply 
of  counsel  for  the  defendants  to  this  objection  was :  "He  is 
one  of  the  parties.  I  have  a  perfect  right  when  a  plaintiff 
is  on  the  stand  to  examine  that  person  to  any  extent  in  cross- 
examination.  I  cannot  be  put  to  the  position  of  making  the 
plaintiff  my  own  witness." 

So,  it  is  perceived  that  it  was  assumed  by  the  parties  and 
the  court  that  the  admissibility  of  the  question  rested,  not 
upon  whether  it  was  within  the  scope  of  the  examination-in- 
chief,  but  whether  the  defendant  had  the  right  to  examine 
in  all  matters  which  would  have  been  relevant  had  he  him- 
self called  Risley  as  a  witness.  The  question  was  probably 
admissible  as  cross-examination,  whether  Risley  was  a  party 
or  not,  but  the  court  was  misled  by  the  position  of  the  coun- 
sel respecting  the  ground  of  its  admissibility,  and  there  was 
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no  error  in  refusing  to  admit  the  question  upon  the  ground 
stated. 

The  same  may  be  said  of  the  twentieth  assignment  of  error 
attacking  the  overruling  of  another  question. 

The  twenty-third  assignment  attacks  the  admission  over 
objection  of  an  answer  to  a  question  propoimded  to  Norris 
Ingersol.  The  question  was  this :  "Did  the  weakness  of  the 
bulkhead  that  you  saw  interfere  with  your  continuously  fill- 
ing back  of  it?"  The  answer  was:  "Yes;  they  slacked  up 
on  it."  The  witness  had  already  testified  that  he  had  ob- 
served that  the  bulkhead  was  squashing  out  at  the  time  near 
the  corner.  The  witness  said  he  should  judge  thirty  or  forty 
feet  of  the  bulkhead  had  sprung  out ;  that  it  did  not  seem  to 
be  very  strong  anywhere  along  it,  and  it  was  out  and  in  all 
the  way  down.  Then  came  the  question  whether  this  weak- 
ness, namely,  this  condition  of  which  he  had  already  testified, 
interfered  with  their  work  of  filling  behind  the  bulkhead. 
It  seems  manifest  that  after  the  witness  had  testified  to  the 
condition  of  the  bulkhead,  he  could  testify  to  the  fact  that 
this  condition  caused  them  to  actually  slack  up  in  the  work 
of  filling  at  that  point.  It  was  not  a  conclusion,  but  a  state- 
ment that,  because  of  this  condition  already  disclosed,  the 
defendants  had  as  a  fact  slacked  up  in  the  work. 

The  twenty-fourth  assignment  avers  an  error  in  permitting 
the  following  question :  '^r.  Risley,  who  was  it  that  started 
to  build  the  retaining  wall  around  this  property?"  In  con- 
nection with  this  assignment  are  the  twenty-fifth  and  twenty- 
sixth  assignments,  which  are  directed  to  the  permission  of 
questions  concerning  conversations  with  the  officers  of  the 
defendants  relative  to  the  building  of  the  retaining  wall.  The 
fault  in  permitting  any  of  these  questions  to  be  answered  is 
alleged  to  be  that  the  contract  is  the  only  test  as  to  whether 
the  plaintiffs  were  to  build  this  retaining  wall.  The  contract 
is  entirely  silent  respecting  the  building  of  any  retaining  waD. 
The  question,  however,  was  not  ^'Who  was  bound  to  build  the 
retaining  wall,  but  who  undertook  to  build  it:"  If  the  de- 
fendants voluntarily  undertook  to  build  it,  and  by  a  delay  in 
doing  it  caused  a  delay  in  the  work  of  the  plaintiflfs,  it  would 
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not  matter  whether  defendants  were,  or  were  not,  bound  to  do 
it  under  the  contract.  In  this  view  the  questions  were  not 
objectionable. 

The  remainder  of  the  assignments  are  directed  to  the  charge 
of  the  court. 

The  twenty-seventh  assignment  challenges  this  extract  from 
the  charge :  "You  will  have  to  determine  whether  the  plaint- 
iffs were  responsible  for  the  washing  away  of  this  bulkhead 
and  the  consequent  loss  of  sand.^'  The  criticism  is  that  the 
trial  court,  by  this  charge,  left  to  the  jury  the  construction 
of  the  contract  under  which  the  work  was  done. 

If  by  the  terms  of  the  contract  the  defendants  were  not 
bound  to  pay  for  the  sand  which  was  not  in  place,  although 
it  had  been  deposited  and  then  carried  away,  then  the  charge 
was  erroneous.  The  contract  contains  the  following  clause: 
'The  contractor  agrees  that  all  the  construction  covered  by 
this  contract  shall,  until  final  payment  and  acceptance  by  the 
company,  remain  at  the  sole  risk  and  expense  of  the  con- 
tractor.'^ Upon  this  clause  the  defendants  relied  to  sustain 
their  contention  that  the  risk  of  the  wash-out  was  upon  tlie 
plaintiffs  until  the  work  was  entirely  completed,  or  was  ac- 
cepted by  the  company. 

The  risks  imposed  upon  the  contractor  undoubtedly  in- 
cluded such  catastrophes  as  those  over  which  the  plaintiffs 
had  no  control — such,  for  instance,  as  extraordinary  storms 
or  earthquakes,  and  included  risks  concerning  which  there 
was  no  duty  resting  upon  the  plaintiffs,  but  no  one  would 
imagine  that  the  loss  of  sand  caused  by  the  willful  act  of  the 
defendants  would  still  be  at  the  risk  of  the  plaintiffs.  Xor 
can  it  be  conceded  that  if  the  loss  occurred  through  a  negli- 
gent act  of  the  defendants,  by  a  breach  of  some  duty  imposed 
upon  the  defendants  to  defend  or  preserve  the  sand,  they  could, 
nevertheless,  invoke  this  clause  of  the  contract. 

Now,  it  will  be  observed  that  it  was  an  uncontested  as- 
sumption on  the  trial  that  in  the  execution  of  the  work  con- 
tracted for,  the  development  company  was  to  build  the  bulk- 
head. While  it  is  true  that  in  the  contract  there  is  no  express 
obligation  placed  upon  the  company  to  do  this,  yet  it  is 
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obvious  that  the  presence  of  a  bulkhead  to  be  filled  against 
was  assumed  by  the  description  of  the  place  to  be  filled, 
namely,  from  the  bulkhead  line  on  Wesley  avenue.  It  is  at 
once  perceived  that  it  was  impossible  to  fill  to  the  required 
depth  up  to  the  bulkhead  line  without  flowing  over  the  line, 
unless  there  was  something  to  support  the  sand  at  this  point. 
It  is  not  contested  that  this  something  was  the  bulkhead  itself, 
nor  that  this  barrier  was  to  be  placed  on  the  line  by  the  de- 
fendants, and  that  it  was  so  placed  by  the  defendants.  The 
parol  testimony  of  both  parties  displays  this  understanding, 
and  it  was  undoubtedly  with  this  unchallenged  testimony  in 
view  that  the  trial  judge  said  that  under  the  contract  the 
defendants  themselves  were  to  put  up  the  bulkhead,  and  that 
it  was  to  be  constructed  at  their  expense,  and  the  plaintiffs 
were  simply  to  fill  in  the  sand.  This  part  of  the  charge  was 
not  questioned. 

Assupiing  the  existence  of  the  duty  imposed  upon  the  de- 
fendants to  build  the  bulkhead,  the  purpose  of  that  structure 
is  manifest — it  was  to  confine  the  sand  within  the  area  to  be 
filled.  It  is  common  knowledge  that  without  the  interposi- 
tion of  such  a  barrier,  the  newly-filled  soil  would  be  trans- 
ported by  the  first  high  or  storm  tide  that  reached  it.  It  is 
equally  obvious  that  a  barrier  erected  to  accomplish  the  pur- 
pose of  a  bulkhead  requires  that  it  should  be  constructed  with 
materials  and  in  a  manner  which  experience  had  taught  to  be 
the  best  calculated  to  master  the  effect  of  the  waves  which 
menace  the  shore.  When  it  appeared,  therefore,  that  this  duty 
to  erect  such  a  structure  was  undertaken  by  the  defendants 
in  connection  with  this  work,  it  was  clearly  a  breach  of  that 
duty  for  the  defendants  to  execute  that  work  in  an  inefficient 
and  negligent  manner.  If,  by  reason  of  such  dereliction  of 
duty,  the  natural  result  was  the  shifting  of  the  sand  from  the 
site  where  it  was  placed  under  the  terms  of  the  contract,  to 
some  other  locality,  the  defendants  are  not  in  position  to  say 
that  this  was  a  risk  covered  by  the  clause  of  the  contract 
already  mentioned. 

When  the  court  left  to  the  jury  to  say  whether  the  defend- 
ants were  responsible,  namely,  responsible  by  reason  of  the 
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defective  construction  of  the  bulkhead,  and  for  the  consequent 
washing  away  of  the  bulkhead  and  the  loss  of  the  sand,  the 
court  impliedly  construed  the  contract  as  imposing  a  duty 
to  properly  build  the  bulkhead,  and  left  the  manner  of  its 
execution  to  the  consideration  of  the  jury,  and,  we  think, 
properly. 

In  respect  to  that  part  of  the  charge  challenged  by  the 
twenty-eighth  assignment,  it  is  to  be  remarked  that  the  de- 
fendants had  insisted  that  the  catastrophe  was  caused  by  the 
failure  of  thv)  plaintiffs  to  fill  in  behind  the  bulkhead,  and 
that  it  was  not  caused  by  the  defective  construction  of  the 
bulkhead  itself.  In  view  of  this  insistence,  the  trial  court 
charged:  "If  the  defendants  themselves  delayed  the  con- 
struction of  the  bulkhead  so  that  the  plaintiffs  had  not  an 
opportunity  to  fill  it  in  time  to  avoid  the  storm,  and  if  with- 
out the  filling  of  the  sand  in  back  of  it  you  believe  the  bulk- 
head would  have  succumbed  to  the  storm,  then  the  plaintiffs 
are  not  responsible,  and  cannot  be  charged  with  the  loss  of 
the  sand.''  The  other  portion  of  this  part  of  the  charge  was: 
"If  the  defendants  by  their  agent,  Sutton,  constructed  a  bulk- 
head of  such  character  that  it  w^ould  not  withstand  the  storm, 
the  plaintiffs  are  not  responsible." 

The  criticism  of  counsel  for  the  defendants  is,  not  that  this 
charge  placed  U])on  the  defendants  the  character  of  insurers 
of  a  bulkhead  which  would  be  efficacious  in  resisting  all 
storms,  but  it  is  put  upon  the  ground — first,  that  the  plaint- 
iffs are  estopped  by  their  act  in  putting  sand  against  this 
structure,  without  objection  to  its  condition,  which  was  obvi- 
ous to  them,  and  secondly,  because  the  judge  submitted  to  the 
jury  the  question  of  the  kind  of  bulkhead  defendant  was  to 
build  without  regard  to  the  provisions  of  the  contract.  The 
contract,  however,  provides  for  no  s|KH-ific  kind  of  bulkhead. 

In  the  absence  of  any  si)ecific  request  to  charge  the  point 
now  urged,  or  any  specific  objection  to  the  charge  grounded 
upon  the  points  now  urged,  the  questions  were  sufficiently 
submitted  to  the  jury  in  the  general  form  emi)loyed  by  the 
trial  judge. 

The   twenty-ninth   assignment   is   directed   to   the   court's 
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leaving  to  the  jury  whether  the  fourteen  thousand  cubic  yards 
should  be  deducted  or  not,  and  this  assignment  seems  to  be 
covered  by  what  has  already  been  said. 

The  thirtieth  assignment  is  directed  to  the  refusal  to 
charge  three  separate  requests.  The  first  request  was  that  the 
court  charge  that  the  work  was  at  the  risk  of  the  plaintiffs 
until  completed,  and  that  the  plaintiffs  could  not  recover  for 
more  sand  than  was  dumpod  in  as  shown  by  the  final  estimate 
of  the  engineer,  which  was  ninety-five  thousand  five  hundred 
and  fifteen  cubic  yards. 

The  question  of  risks  has  been  already  treated,  and  the  con- 
clusions arrived  at  that  any  fault  of  the  defendants  in  com- 
pleting the  bulkhead,  which  fault  led  to  the  loss  of  the  sand, 
was  not  a  risk  assumed  by  the  plaintiffs. 

The  second  request  was  to  charge  that  the  plaintiffs,  not 
having  completed  the  work  by  September  20th,  1903 — the 
date  limit  in  the  contract — they  were  liable  for  all  damages 
arising  after  that  date. 

Assuming,  without  deciding,  that  if  it  had  conclusively 
appeared  that  the  delay  had  not  been  caused  by  any  fault  of 
the  defendants,  the  request  should  have  been  charged,  yet  the 
refusal  was  proper.  The  testimony  in  the  case  left  it  a  ques- 
tion for  the  jury  whether  the  delay  in  completing  the  contract 
before  September  20th,  1903,  was  attributable  to  the  delay  of 
tha  defendants  in  building  the  bulkhead,  or  in  building  it  in 
an  insufficient  manner.  The  court  could  not  say,  as  a  matter 
of  law,  that  the  plaintiffs  were  liable  for  all  damages  arising 
after  September  20th,  1903. 

The  third  request  was  that  the  court  should  charge  that  if 
the  bulkhead  and  work  were  destroyed  by  reason  of  the  plaint- 
iffs' failure  to  fulfill  their  contract,  then  the  damages  woidd 
include  the  value  of  such  work  and  the  cost  of  rebuilding  a 
bulkhead  similar  to  the  one  destroyed. 

This  measure  of  damages  was  substantially  charged,  but 
inasmuch  as  the  jury  did  not  find  the  plaintiffs  were  in  fault, 
the  jury  was  not  called  upon  to  apply  any  rule  for  measuring 
damages  against  them. 

Our  conclusion  is  that  the  judgment  should  be  affirmed. 
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For  affirmance — The  Chancellor,  Chief  Justice,  Gar- 
uisoN,  SwAYZE,  Reed,  Trenchard,  Parker,  Bergen,  Bo- 
GERT,  Vredenburgh,  Vroom,  Greex,  Gray,  Dill,  J.J.    14. 

For  reversal — None. 


IN  RE  PETITION  MARK  M.  FAGAN,  ROBERT  J.  SMITH  ET 
AL.,  PLAINTIFFS  IN  ERROR,  v.  JOHN  C.  PAYNE  ET  AL., 
DEFENDANTS  IN  ERROR. 

Argued  June  29,  1904— Decided  November  15,  1904. 

Pamph,  L,  1894,  p,  524,  §  1,  provides  that  the  terms  of  office  of  mem- 
bers of  the  boards  of  street  and  water  commissioners  of  cities  of 
the  first  class,  thereto  appointed  under  Pamph.  L.  1891,  p.  249, 
providing  for  their  appointment  by  the  mayors,  shall  immediately 
end.  Section  2  provides  for  a  new  appointment  of  persons  to 
constitute  the  board,  till  members  to  be  elected  shall  qualify,  and 
sections  3  and  6  define  the  powers  of  such  newly  appointed  board, 
and  direct  its  methods  of  organization.  Section  4  provides  that, 
at  the. next  election  to  be  held  in  each  city  of  the  first  class,  there 
shall  be  elected  five  members  of  such  board  for  such  city — two  for 
one  year,  two  for  two  years  and  one  for  three  years — and  that 
at  each  election  thereafter  there  shall  be  elected  a  member  or 
members  of  the  board  to  succeed  the  member  or  members  whose 
term  then  expires,  for  the  term  of  three  years.  Section  5  directs 
that,  on  the  ballots  to  be  used  at  the  election  to  be  held  iff  such 
cities  in  1895,  the  designation  of  the  office  to  be  filled  shall  be 
"for  members  for  term  of  one  year,'*  **for  members  for  term  of 
two  years"  and  "for  members  for  term  of  three  years,"  and  that 
at  each  election  thereafter  the  designation  shall  be  "for  member 
or  members  of  board."  Section  7  provides  that  the  mayor  of  each 
city  shall  have  power  to  remove  members  of  the  board  for  cause, 
and  section  8  provides  how  vacancies  shall  be  filled  by  the  mayor. 
Held,  that  section  4  applies  to  all  cities  of  the  first  class,  though 
afterwards  coming  into  the  class,  and,  with  sections  7  and  8,  con- 
stitutes a  complete  elective  scheme,  so  that  such  parts  of  the  act 
will  stand,  even  if  section  5  is  special  legislation,  as  applying 
only  to  existing  cities  of  the  first  class,  and  sections  2,  3  and  6 
are  unconstitutional,  as  the  purposes  of  the  latter  sections  are 
only  incidental  to  the  main  purpose  displayed  by  section  4,  and 
the  vicious  parts  are  distinct  and  separable,  and  when  they  are 
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stricken  out,  enough  remains  to  be  a  complete  act,  capable  of  beinjj 
carried  into  effect,  and  suflScient  to  accomplish  the  object  of  the 
law  as  passed  in  accordance  with  the  intention  of  the  legislature. 


On  error  to  the  Supreme  Court,  whose  opinion  is  reported 
in  41  Vroom  341,  sub  nom.  In  re  Fagan,  Mayor,  &c. 

For  the  plaintiffs  in  error,  Allan  L,  McDermott 

For  the  defendants  in  error,  Collins  <6  Corhin  and  Oeorge 
L.  Record. 

The  opinion  of  the  court  was  delivered  by 

Reed,  J.  By  the  act  of  1891  (Pamph.  L.,  p,  249;  Gen. 
Stat.,  p.  465),  the  mayors  of  cities  of  the  first  class  were 
directed  to  appoint  five  persons  as  street  and  water  commis- 
sioners— one  for  the  term  of  three  years,  two  for  the  term  of 
four  years  and  two  for  the  term  of  five  years — and,  at  the 
expiration  of  the  term  of  service  of  each  of  these  commis- 
sioners, others  were  to  be  appointed  in  their  place  for  the 
term  of  five  years.  In  1894  (Pamph.  L.,  p.  524;  Gen. 
Stat.,  p.  465),  a  supplement  to  the  preceding  act  was  passed, 
the  purpose  of  the  supplement  was  to  make  the  board  elective 
instead  of  appointive,  to  at  once  end  the  terms  of  oflBce  of 
the  then  members  of  the  board,  and  to  provide  for  a  tempo- 
rary board  until  a  charter  election  could  be  held.  The  present 
eontfst  is  between  those  claimfng  to  be  members  of  the  board 
by  virtue  of  an  election  under  the  supplement  and  those 
claiming  by  virtue  of  an  appointment  by  the  mayor  under 
the  act  of  1891.  The  claim  of  the  latter  is  asserted  upon  the 
ground  that  the  supplement  providing  for  an  elective  board 
is  unconstitutional.  The  vice  of  the  supplemental  legislation, 
as  it  is  insisted,  is  that  it  is  special,  in  that  it  will  not  apply 
to  cities  hereafter  growing  into  the  first  class. 

Note. — This  case  should  have  been  printed  in  42  Vroom.  The  origi- 
nal opinion  was  not  delivered  to  the  reporter  with  the  cases  of  June 
Term,  1904,  and  upon  investigation  found  to  be  lost.  It  is  now  printed 
from  a  copy  which  has  been  examined  by  Mr.  Justice  Reed. — Rep. 
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The  section  of  the  supplement  which  provides  for  the  ter- 
mination of  the  terms  of  the  old  board  is  section  1.  It  enacts 
that  the  terms  of  office  of  the  members  of  the  board  thereto- 
fore appointed  under  the  original  act  shall  end  upon  the 
passage  of  the  supplement.  Section  2  provides  for  a  new 
appointment  of  persons,  who  shall  constitute  the  board  until 
an  election  shall  be  held,  and  those  members  elected  shall  have 
qualified.  Section  3  defitoes  the  powers  of  this  appointed 
board,  and  section  6  directs  the  method  of  organizing  such 
board.  The  provisions  concerning  the  election  of  a  new  board 
are  contained  in  sections  3  and  4.  Section  4  provides  that 
at  the  next  municipal  or  charter  election  to  be  held  in  each 
city  of  the  first  class,  there  shall  be  elected  five  members  of 
the  board  of  street  and  water  conmiissioners  for  said  city,  two 
of  whom  shall  be  elected  for  the  term  of  one  year,  two  for 
the  term  of  two  years  and  one  for  the  term  of  three  years, 
and  that  at  each  municipal  or  charter  election  thereafter  there 
shall  be  elected  a  member  or  members  of  the  board  of  street 
and  water  commissioners,  to  succeed  the  member  or  members 
whose  term  then  expired,  for  the  term  of  three  years.  Sec- 
tion 5  directs  that  upon  the  ballots  to  be  used  at  the  election 
to  be  held  in  said  cities  in  1895  the  designation  of  the  office 
to  be  filled  shall  be  as  follows :  For  members  for  term  of  one 
year,  for  members  for  the  term  of  two  years,  for  members 
for  the  term  of  three  years — and  that  at  each  election  there- 
after the  designation  of  the  office  to  be  filled  shall  be  as  fol- 
lows: "For  member  or  members  of  board."  Section  4  (the 
first  of  these  sections)  provides  a  scheme  which  seems  to  be 
applicable  not  only  to  any  existing  cities  of  the  first  class,  but 
also  to  any  city  which  should  thereafter  come  into  the  class. 
The  "next  municipal  or  charter  election"  would,  as  to  exist- 
ing cities,  be  the  first  election  after  the  passage  of  the  act,  but, 
as  to  any  future  city,  the  first  election  held  in  same.  This 
section,  it  is  perceived,  together  with  section  7,  providing  that 
the  mayor  of  each  city  of  the  fkst  class  shall  have  power  to 
remove  members  of  the  board  for  cause,  and  section  8,  pro- 
viding how  vacancies  shall  be  filled  by  the  mayor,  constitute 
an  elective  scheme  which  will  include  all  cities  of  the  first 
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class.  But  it  is  insisted  that  the  language  of  section  5  must 
be  regarded,  and  that  it  is  referable  alone  to  existing  cities 
of  the  first  class.  Assuming  this  to  be  so,  the  question 
remains  whether  it  is  such  an  integral  part  of  the  scheme  that 
it  cannot  be  excluded  without  destro3dng  the  plan.  The  sec- 
tion deals  only  with  the  matter  of  detail,  namely,  the  form 
in  which  the  ballots  to  be  used  were  to  be  printed.  It  is 
manifest  that  without  this  section  the  election  could  be  and 
would  be  carried  on  in  substantially  the  manner  provided  for 
by  the  section.  If  the  supplement  had  been  passed  without 
the  fifth  section,  no  one  would  doubt  that  a  practicable  method 
of  electing  the  members  of  the  board  was  enacted.  The  force 
of  section  5  is  limited  to  an  ascertainment  of  the  intention 
of  the  legislature  in  enacting  section  4.  If  it  is  obvious 
that  the  legislature  did  not  intend  that  any  part  of  a  statute 
should  have  effect  unless  the  void  part  should  operate,  then 
the  void  part  invalidates  the  whole.  The  vicious  part  must  be 
distinct  and  separable,  and,  when  stricken  out,  enough  must 
remain  to  be  a  complete  act,  capable  of  being  carried  into 
effect,  and  suflBcient  to  accomplish  the  object  of  the  law  as 
passed  in  accordance  with  the  intention  of  the  legislature. 
Suth,  Stat,,  §  169;  Allen  v.  Louisiana,  103  U.  8.  80; 
People  V.  Porter,  90  N,  Y.  68.  A  grant  of  power  to  pave 
streets  was  sustained,  although  coupled  with  a  void  provision 
that  the  costs  should  be  assessed  upon  abutting  owners.  State 
V.  Elizabeth,  11  Vroom  278.  A  clause  providing  for  a  pen- 
alty is  good,  although  the  manner  provided  for  recoveriug  a 
penalty  is  bad.  Campbell  v.  Board  of  Pharmacy,  16  Id.  241. 
An  act  authorizing  a  municipal  corporation  to  pass  ordi- 
nances to  compel  railroad  companies  to  protect  grade  cross- 
ings, which  act  contains  a  proviso  for  a  judicial  review  of 
the  ordinance,  is  good  as  an  authority  to  pass  ordinances, 
although  the  method  of  review  is  void.  McCullough  v.  Frank- 
lin, 30  Id,  106.  Other  instances  in  which  unconstitutional 
clauses  have  been  excised,  and  the  rest  of  the  act  saved,  are 
exhibited  in  Rader  v.  Township  of  Union,  10  Id,  509 ;  Ev em- 
ham  V.  Hulit,  16  Id.  53;  Golden  Star  Fraternity  v.  Mar- 
tin, 30  Id.  207,  213.    Now,  as  already  observed,  the  purpose 
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of  section  5  is  only  incidental  to  the  main  purpose  displayed 
by  section  4.  Doubtless  the  draftsman  of  section  5  did  not 
have  in  mind  the  future  cities  of  the  class,  but  this  mental 
mood  is  quite  different  from  an  intuition  that  no  part  of  the 
statute  should  apply  to  such  cities  if  section  5  did  not.  Adopt- 
ing the  language  of  Judge  Pinch,  in  the  matter  of  Village  of 
Middletown,  82  N,  F.  196,  204,  "no  one  can  doubt  that,  if 
the  attention  of  the  legislature  had  been  drawn  to  its  lack  of 
power  to  enact  the  provision  objected  to,  it  would,  neverthe- 
less, have  passed  the  act  without  the  unconstitutional  provi- 
sion. It  was  a  mere  error  of  detail,  which  did  not  enter  into 
or  form  an  essential  part  of  the  statute."  We  are  of  the 
opinion  that  the  jSfth  section  is  a  separable  part  of  the  act. 
It  is  to  be  observed  that  section  24,  page  268,  of  the  act  of 
1901,  provides  that  an  unconstitutional  clause  or  section  shall 
not  affect  any  other  section  or  provision.  Whether  this  sec- 
tion is  more  than  a  mere  aflBrmation  of  a  general  legal  rule  of 
statutory  construction  need  not  be  discussed,  but  it  at  least 
shows  that  the  legislature  had  in  mind  the  existence  of  this 
rule. 

The  conclusion  thus  reached  is  based  upon  the  assumption 
that  section  4  applies  to  all  cities  of  the  first  class,  but  it  may 
be  further  inquired,  respecting  section  5,  whether  it  exhibits 
an  intention  that  section  4  shall  not  apply  to  all  cities  of  the 
first  class.  There  can  be  no  doubt  that  the  language  of  a  void 
section  may  be  used  to  ascertain  the  meaning  of  any  other 
part  of  the  statute.  There  is,  however,  no  express  language 
in  section  5  which  limits  or  modifies  the  language  of  any 
other  section.  If  any  intention  to  limit  the  operation  of 
section  4  can  be  found  in  section  5,  it  must  arise  by  implica- 
tion. The  implication  must  spring  from  the  presumption 
that  in  section  5  the  legislature  intended  to  provide  for  all 
elections  to  be  held  under  the  act,  and  therefore,  inasmuch 
as  it  did  not  in  that  section  make  provision  for  any  election 
to  be  held  in  future  cities  of  the  class,  it  must  have  intended 
that  no  such  election  should  be  held.  The  conclusion  to  be 
drawn  from  this  implication,  it  could  be  argued,  is  that,  in 
using  the  words  "next  charter  election''  in   section  4,  the 
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legislature  meant  the  next  election  to  be  held  in  existing 
cities  only.  But  it  is  not  on  slight  implication  and  vague 
conjectures  that  the  legislature  is  to  be  pronounced  to  have 
transcended  its  powers  and  its  acts  to  be  considered  as  void. 
Cooley  Const,  Lim.  183.  The  duty  of  the  judicial  depart- 
ment is  to  assume  that  the  legislature  intended  to  act  within 
its  power,  and  only  where  it  is  entirely  clear  that  it  has  failed 
to  do  so  should  its  work  be  declared  a  nullity.  The  assump- 
tion is  that  the  legislature,  in  section  4,  intended  to  make  a 
constitutional  provision  for  elections  in  cities  of  the  first 
class,  and  the  language  used  \mng  capable  of  a  construction 
which  conforms  with  such  intention,  its  presumed  purpose 
should  not  be  defeated  by  an  implication  of  a  different  inten- 
tion. 

Having  reached  the  conclusion  that  the  provision  for  a  per- 
manent elective  system  under  which  the  plaintiffs  in  error 
were  elected  is  constitutional,  we  might,  I  think,  stop,  for 
unless  it  is  cU^ar  that  the  legislature  would  not  have  passed 
the  section  providing  for  the  permanent  change  if  it  had 
known  that  the  provision  for  temporary  appointments  was 
void,  the  latter  can  be  regarded  as  a  separable  incident  of  the 
scheme.  Assuming  that  section  2  (providing  for  an  appoint- 
ment), section  3  (defining  the  powers  of  the  appointed 
board)  and  section  6  (providing  for  the  organization  of  such 
board)  are  unconstitutional,  yet,  as  the  board  were  to  exist 
only  until  an  election  could  be  held,  it  is  clear  that  the 
appointive  was  a  mere  appendage  of  the  primary  elective 
scheme.  Had  an  intention  appeared  to  unnecessarily  prolong 
the  appointive  period,  and  so,  under  color  of  its  being  an 
incidental  feature,  the  legislature  had  made  it  a  substantial 
feature  of  the  legislation,  it  would  have  presented  a  very 
different  aspect.  The  appointive  feature  was,  in  my  judg- 
ment, a  separable  part  of  the  legislation.  This  view  is 
strengthened  by  a  glance  at  the  situation  existing  when  the 
appointive  sections  are  swept  away.  The  original  act  in  the 
first  section  provided  that  the  mayor  should  appoint  five  per- 
sons as  members  of  the  board,  and  that  he  should  fill  vacan- 
cies.    WHien  the  terms  of  the  members  of  the  board  were 
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ended  by  section  1  of  the  supplement,  and  no  method  for 
filling  their  places  until  an  election  existed,  the  mayor,  under 
the  original  act,  could  fill  the  vacancies.  The  terms  of  his 
appointees  would  expire,  by  force  of  the  supplement,  when  a 
new  board  was  elected.  Thus  it  is  perceived  that  the  law,  of 
which  the  legislature  is  presumed  to  have  been  informed,  left 
the  affairs  in  about  the  same  shape,  whether  the  appointments 
were  made  under  the  original  or  under  the  supplemental 
statute.  This  view  seems  to  add  to  the  force  of  the  supposi- 
tion that  the  legislature  could  not  have  regarded  the  appoint- 
ive branch  of  the  legislation  as  so  important  that,  without  it, 
it  would  not  have  enacted  the  elective  plan. 

This  results  in  a  reversal  of  the  judgment  of  the  Supreme 
Court.  • 

For  affirmance — None. 

Far  reversal — The  Ciiaxcellor,  Dixon,  Garrison,  Fort, 
SwAY2E,  Reed,  Bogert,  Vredenburoh,  Vroom,  Green, 
Gray,  J.J.    11. 


CLARK  H.  BATTON,  ADMINISTRATOR,  &c..  PLAINTIFF  IN 
ERROR,  V.  PUBLIC  SERVICE  CORPORATION  OF  NEW 
JERSEY,  DEFENDANT  IN  ERROR. 

Submitted  November  19,  1907— Decided  March  2,  1908. 

1.  The  wrongful  act,  neglect  or  default  must  have  been  the  proxi- 
mate cause  of  death  in  order  to  give  a  right  of  action  therefor. 

2.  The  proximate  cause  is  the  efficient  cause — the  one  that  neces- 
sarily sets  the  other  causes  in  operation. 

'S.  If  the  deceased,  acting  in  good  faith,  and  without  negligence  on 
her  part,  attended  to  such  household  duties  as  she  thought  she 
might  prudently  perform,  and  in  so  doing  produced  a  hemorrhage 
from  the  original  wound  which  she  had  received  as  a  result  of  the 
negligence  of  the  defendant,  from  which  death  ensues,  the  defend- 
ant is  not  thereby  relieved  of  the  consequences  of  its  wrongful  act. 
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4.  if  the  act  of  the  deceased  in  attending  to  her  household  duties 
did  cause  the  hemorrhage  which  was  the  immediate  cause  of 
death,  the  question  whether,  considering  the  situation  and  sur- 
roundings of  the  deceased,  it  was  such  a  negligent  act  as  to  defeat 
recovery  was  for  the  jury. 

5.  Where  there  is  any  evidence  tending  to  show  pecuniary  injury, 
resulting  from  death,  to  the  next  of  kin  of  the  deceased,  the  ques- 
tion of  damages  should  be  submitted  to  the  jury. 


On  error  to  the  Supreme  Court. 

For  the  plaintiff  in  error,  WilHam  C.  French. 

For  the  defendant  in  error,  Edward  Ambler  Armstrong, 

m 

The  opinion  of  the  court  was  delivered  by 

Trenchard,  J.  This  writ  of  error  brings  under  review  a 
judgment  entered  in  the  Supreme  Court  upon  a  nonsuit  at 
the  Camden  Circuit. 

The  plaintiff  is  the  administrator  of  his  deceased  wife, 
Laura  Batton,  and  brought  suit  under  the  Death  act  (Gen. 
Siat.,  p.  1188)  to  recover  for  the  pecuniary  injury  resulting 
to  the  next  of  kin  from  the  death  of  the  wife,  alleged  to  have 
been  caused  by  a  fall  from  a  trolley  car  negligently  operated 
by  the  defendant,  the  Public  Service  Corporation  of  New 
Jersey. 

The  learned  trial  judge  nonsuited  the  plaintiff  upon  the 
grounds — first,  that  the  fall  was  not  the  proximate  cause  of 
death,  and  second,  that  there  was  no  proof  of  pecuniary  loss 
to  the  next  of  kin. 

We  think  that  both  questions  should  have  been  submitted 
to  the  jury. 

First.  That  the  accident  occurred;  that  it  was  due  to  the 
negligence  of  the  defendant,  and  that  in  the  fall  the  deceased 
rui)tured  her  spleen  and  was  otherwise  injured,  is  not  dis- 
puted. 

But  it  is  contended  by  the  defendant  that  the  fall  from  the 
car  was  not  the  proximate  cause  of  her  death. 

It  is  familiar  law  that  the  wrongful  act,  neglect  or  default 
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must  have  been  the  proximate  cause  of  death  in  order  to  give 
a  right  of  action  therefor.  See  13  Cyc,  319,  and  cases  there 
cited! 

The  proximate  cause  is  the  efficient  cause — the  one  that 
necessarily  sets  the  other  causes  in  operation.  The  causes 
that  are  merely  incidental,  or  instruments  of  a  superior  or 
controlling  agency,  are  not  proximate  causes  and  the  responsi- 
ble ones,  though  they  may  be  nearer  in  time  to  the  result 
JEtna  Fvre  Insurance  Co.  v.  Boon,  95  U,  8,  117;  Wiley  v. 
West  Jersey  Railroad  Co,,  15  Vroom  247;  Collins  v.  West 
Jersey  Express  Co,,  43  Id,  231. 

In  the  present  case  it  is  established  beyond  controversy  that 
prior  to  her  fall  from  the  trolley  car  the  deceased  enjoyed 
perfect  health;  that  the  fall  ruptured  her  spleen,  and  that 
"she  never  had  a  well  day  after  the  fall ;"  that  the  spleen  has 
to  do  with  the  blood-making  processes  of  the  body,  and  after 
the  accident  it  did  not  perform  its  functions;  that  her  "color 
was  bad ;"  that  the  wound  never  more  than  partially  healed, 
and  that  about  nine  weeks  after  the  accident  she  had  an 
internal  hemorrhage,  was  taken  to  the  hospital  in  a  state  of 
collapse,  was  there  operated  on  by  surgeons,  and  died  two  days 
thereafter. 

But  it  is  contended  by  the  defendant  that  the  hemorrhage, 
which  immediately  preceded  death,  was  caused  by  a  strain  to 
which  Mrs.  Batton  subjected  herself,  and  that  therefore  the 
negligent  act  of  the  defendant  was  not  the  proximate  cause 
of  death. 

It  is  true  that  the  post-mortem  examination  showed  that 
the  wound,  which  had  only  begun  to  heal,  had  been  freshly 
torn.  It  further  appeared  that  some  time  during  the  day 
before  she  was  removed  to  the  hospital  Mrs.  Batton  had 
lifted  a  wash  boiler  off  the  stove,  and  there  is  testimony  tend- 
ing to  show  that  this  might  have  broken  open  the  healing 
wound.  But  this  did  not  justify  the  court  in  holding,  as  a 
matter  of  law,  that  the  wrongful  act  of  the  defendant  was  not 
the  proximate  cause  of  death. 

It  appeared  in  the  case  that  though  the  deceased  was  sick 
continuously  from  the  time  of  the  accident,  yet  nevertheless 


Digitized  by  VjOOQ IC 


860    COURT  OF  ERRORS  AXD  APPEALS. 


Batton  V.  Public  Service  Corporation  of  N.  J.      75  N.  J.  L. 

she  continued  to  attend  to  her  household  duties  to  the  best  of 
her  ability  from  time  to  time,  as  her  strength  would  permit 
Under  these  circumstances  the  pertinent  legal  rule  is  that  if 
the  deceased,  acting  in  good  faith,  and  without  negligence  on 
her  part,  attended  to  such  household  duties  as  she  thought 
she  might  prudently  perform,  and  in  so  doing  produced  a 
hemorrhage  from  the  original  wound  which  she  had  received 
as  a  result  of  the  negligence  of  the  defendant,  from  which 
death  ensues,  the  defendant  is  not  thereby  relieved  of  the  con- 
sequences of  its  wrongful  act.  Sullivan  v.  Tioga  Railroad 
Co.,  112  N,  Y.  643;  Hope  v.  Troy  &  L.  R,  R,  Co.^  40  Hun 
438;  affirmed,  110  .Y.  Y.  643;  Lyons  v.  Erie  Railway  Co., 
57  Id,  489;  Brashear  v.  Philadelphia  Traction  Co.,  180  Pa. 
St,  392 ;  Newark  Railroad  Co,  v.  McCann,  29  Vroom  642 ; 
Bcauchamp  v.  Saginaw  Mining  Co,,  50  Mich,  163;  Terre 
Haute  Railuray  Co,  v.  Buck,  96  Ind.  346. 

If,  therefore,  the  act  of  the  deceased  in  lifting  the  wash 
boiler  did  cause  the  hemorrhage  which  resulted  in  death,  the 
question  whether,  considering  the  circumstances  and  sur- 
roundings of  the  deceased,  it  was  such  a  negligent  act  as  to 
defeat  recovery  was  for  the  jury.  Newark  Railroad  Co.  v. 
McCann,  suirra.  It  must  be  borne  in  mind  that  Mrs.  Batton 
was  not  a  volunteer  in  the  care  of  her  ailment.  The  negli- 
gence of  the  defendant  had  thrust  that  burden  upon  her.  Her 
duty  was  to  use  reasonable  care  to  restore  herself  to  health. 
If,  therefore,  she  conducted  herself  as  would  a  reasonably 
prudent  person  in  her  situation  and  circumstances,  and  inno- 
cently aggravated  the  harmful  effect  of  the  original  injury, 
the  original  wrongful  cause  continues  to  the  end  and  accom- 
plishes the  final  result,  and  is  therefore  the  proximate  cause. 

Second.  The  statute  applicable  to  the  present  case  provides 
that  "in  every  such  action  the  jury  may  give  such  damages  as 
they  shall  deem  fair  and  just,  with  reference  to  the  pecuniary 
injury  resulting  from  such  death,  to  the  *  *  *  next  of 
kin  of  such  deceased  person.^'    6en.  Stat.,  p.  1188. 

The  injury-  to  Ik*  thus  recovered  for  has  been  defined  to  l)e 
"the  deprivation  of  a  reasonable  expectation  of  a  pecuniary 
julvantage  which  would  have  resulted  by  a  continuance  of  the 
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life  of  deceased."  Paulmier  v.  Erie  Railroad  Co.,  5  Vroom 
151 ;  Demarest  v.  Little,  18  Id,  28. 

In  the  cas3  under  consideration  there  was  some  evidence  of 
pecuniary  injury  resulting  from  the  death  of  Mrs.  Batton  to 
the  next  of  kin,  her  infant  children.  The  question  of  dam- 
ages should  therefore  have  been  submitted  to  the  jury. 

Since  the  nonsuit  cannot  be  justified  upon  either  of  the 
grounds  upon  which  it  was  granted,  the  judgment  below  must 
be  reversed,  and  a  venire  de  novo  awarded. 

For  a/firmnnce — None. 

For  reversal — The  Chancellor,  Chief  Justice,  Garri- 
son, Swathe,  Keed,  Trenchard,  Parker,  Bergen,  Bogert, 
Vroom,  Green,  Dill,  J.J.     12. 


JENNIE  HARRIS,  ADMINISTRATRIX  OF  JOHN  HARRIS, 
DECEASED,  PLAINTIFF,  DEFENDANT  IN  ERROR,  v. 
DET  FARENEDE  DAMPSKIBSELSKAL,  ATKIE  SELSKAL, 
THE  UNITED  STEAMSHIP  COMPANY  OF  COPENHAGEN, 
SCANDINAVIAN  AMERICAN  LINE  OF  STEAMSHIPS, 
HOBOKEN,  DEFENDANTS,  PLAINTIFFS  IN  ERROR. 

Argued  January  10,  1908— Decided  June  15,  1908. 

1.  A  master's  duty  in  respect  to  furnishing  his  servants  a  safe  place 
in  which  to  work  extends  to  such  parts  of  his  premises  only  as  he 
has  prepared  for  their  occupancy  while  doing  his  work  and  to 
such  other  parts  as  he  knows,  or  ought  to  know,  they  are  accus- 
tomed to  use  while  doing  it. 

2.  When  a  master  has  furnished  his  servant  a  safe  place  in  which  to 
work,  and  has,  to  the  knowledge  of  the  servant,  provided  a  safe 
method  of  providing  the  servant  with  tools  when  needed,  the 
master  has  no  duty  imposed  upon  him  to  care  for  the  safety  of 
the  servant  who,  of  his  own  volition  and  without  the  knowledge 
of  the  master,  has  departed  from  his  safe  place  and  gone  to  a 
dangerous  place  for  the  purpose  of  obtaining  a  tool  which  the 
master  was  in  the  act  of  supplying  in  the  customary  method,  when 


Digitized  by  VjOOQ IC 


SiVZ  COUET  OF  EERORS  AND  APPEALS. 


Harris  v.  United  Steamship  Co.  75  N»  J.  L. 

it  does  not  appear  that  the  master  knew,  or  ought  to  have  known, 
that  his  servants  were  accustomed  to  depart  from  the  safe  place 
for  such  purpose.  When  the  servant  has  thus  departed  from  the 
safe  place  furnished,  the  master  owes  the  servant  no  duty  of  a 
higher  degree  than  that  which  is  due  a  licensee. 

3.  Fellow-servants  are  those  who  are  serving  and  controlled  by  the 
same  master  in  a  common  employment.  Common  employment  is 
service  of  such  kind  that,  in  the  exercise  of  ordinary  sagacity,  all 
engaged  in  it  may  be  able  to  foresee,  when  accepting  it,  that 
through  the  negligence  of  a  fellow-servant  it  may  probably  expose 
them  to  injury. 

4.  if  the  servant  was  lawfully,  in  the  course  of  his  employment,  in 
the  vicinity  of  the  place  where  he  was  injured,  and  was  a  fellow- 
servant  with  those  whose  negligence  produced  his  injury,  the  mas- 
ter, if  he  furnished  proper  means  for  carrying  on  the  work,  is  not 
liable  for  such  injury  unless  he  was  negligent  in  the  selection  of 
the  servants  in  fault,  or  in  retaining  them  after  notice  of  their 
incompetency. 


On  error  to  the  Supreme  Court. 

For  the  plaintiffs  in  error,  Joseph  D.  Bedle  and  Albert  0. 
Wall. 

For  the  defendant  in  error,  Thomas  F,  Noonan, 

The  opinion  of  the  court  was  delivered  by 

Trenchard,  J.  This  writ  of  error  brings  under  review  a 
judgment  entered  in  the  Supreme  Court  upon  a  verdict  of  a 
jury  at  the  Hudson  Circuit  in  favor  of  the  defendant  in 
error,  the  plaintiff  below. 

The  action  was  brought  to  recover  for  the  death  of  one 
Harris,  a  longshoreman  of  twenty-five  years'  experience. 

The  proof  showed  that  Harris  was  at  work  upon  the  steam- 
ship 'TJnited  States"  helping  to  unload  freight.  He  was 
engaged  in  making  up  "drafts"  of  barrels  of  pebbles.  A 
"draft"  consisted  of  three  barrels.  His  duty  was  to  place  a 
sling  about  them  and  with  this  sling  they  were  hoisted  up  to 
the  hatchway  above  him.  One  of  the  barrels  struck  against 
the  side  of  the  hatch  and  the  head  was  broken,  permitting  the 
pebbles  to  fall  upon  the  deck  where  Harris  was  working.  He 
called  for  a  shovel.     The  company  had  a  toolhouse  on  the 
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pier,  and  maintained  a  gangway  man  at  the  hatch  whose 
business  it  was  to  serve  the  freight  gang,  and,  when  a  shovel 
was  needed  by  the  men  in  the  freight  gang,  it  was  the  duty 
of  the  gangway  man  to  procure  it  from  the  toolhouse  and 
pass  it  to  the  men  in  the  freight  gang.  When  Harris  called 
for  the  shovel  the  gangway  man  replied,  "All  right,  you  want 
a  shovel,  all  right,  you  will  get  one,"  and  at  the  same  time 
called  out  to  the  dock  foreman,  "Get  a  shovel,  it  is  needed 
here."  While  the  shovel  was  being  brought  Harris  heard  the 
coal  gang  moving  about.  They  were  separated  from  the 
freight  gang,  of  which  Harris  was  a  member,  by  several  tiers 
of  barrels  extending  across  the  ship.  The  coal  gang's  sole 
duty  was  to  put  coal  in  the  ship.  They  had  come  aboard  a 
few  minutes  before  the  accident.  It  was  the  custom  for  the 
coal  gang  not  to  start  work  until  after  the  freight  had  been 
removed  from  the  deck  by  the  freight  gang,  and  it  was  the 
custom  not  to  open  the  coal  hole  until  the  coal  gang  was 
ready  to  start  work.  Harris,  without  waiting  for  the  shovel 
to  be  furnished,  went  from  the  place  where  he  was  working 
to  get  a  shovel  from  the  coal  gang,  climbed  hurriedly  over 
the  barricade  of  barrels  separating  the  two  gangs  and  fell 
into  the  coal  hole,  the  cover  of  which  had  been  removed  by 
the  coal  gang  in  violation  of  the  custom  not  to  remove  the 
cover  until  the  freight  had  been  cleared  away. 

At  the  close  of  the  case  the  defendant  moved  for  a  direc- 
tion of  a  verdict  on  the  grounds,  among  others — first,  that 
there  was  no  negligence  shown  on  the  part  of  the  defendant, 
and  second,  that  the  proximate  cause  of  the  injury  from 
which  death  resulted  was  the  negligence  of  a  fellow-servant. 

The  motion  was  denied  by  the  learned  trial  judge  and 
error  was  assigned  thereon. 

We  think  a  verdict  for  the  defendant  should  have  been 
directed  in  view  of  the  facts  which  the  evidence  exhibited. 

The  only  ground  upon  which  the  case  was  permitted  to  go 
to  the  jury  was  the  alleged  failure  of  the  defendant  company 
to  use  reasonable  care  in  providing  Harris  a  safe  place  to 
work,  and  the  particular  failure  which  the  case  was  con- 
sidered to  have  disclosed  was  the  neglect  to  have  a  light  over 
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the  coal  hole  while  it  was  open,  or  to  warn  Harris  that  the 
cover  had  been  taken  oflE. 

A  master's  duly  in  respect  to  fnmisliing  his  servants  a  safe 
place  in  which  to  work  extends  to  such  parts  of  his  premises 
only  as  he  has  prepared  for  their  occupancy  while  doing  his 
work,  and  to  such  other  parts  as  he  knows  or  ought  to  know 
they  are  accustomed  to  use  while  doing  it.  Morrison  v.  Bur- 
gess  Sulphite-Fibre  Co,,  70  N.  H.  406. 

It  is  not  disputed  that  the  defendant  company  had  pro- 
vided Harris  with  a  safe  place  to  perform  his  work  as  a  mem- 
ber of  the  freight  gang.  It  had  provided  a  safe  method  of 
furnishing  him  with  a  shovel  when  needed,  and,  when  he 
asked  for  it,  was  in  the  act  of  supplying  it,  of  which  he  was 
informed.  When  Harris,  with  such  knowledge,  of  his  own 
volition  and  without  the  knowledge  of  the  defendant,  de- 
parted from  the  safe  place  provided  and  occupied  a  dan- 
gerous place  for  the  purpose  of  getting  a  shovel  which  the 
defendant  was  in  the  act  of  providing,  he  became  either  a 
trespasser,  or,  at  the  most,  a  mere  licensee,  to  whom  the 
defendant  owed  no  duty  except  to  abstain  from  willful  injury, 
unless  his  action  was  justified  by  a  custom  of  which  the  de- 
fendant knew  or  ought  to  have  known.  Collyer  v.  Pennsyl- 
vania Railroad  Co.,  20  Vroom  59;  Guggenheim  Smelting 
Co.  V.  Flanigan,  33  Id.  354;  Haber  v.  Jenkins  Rubber  Co., 
43  Id.  171. 

There  was  evidence  that,  on  some  occasions,  the  freight 
gang  obtained  shovels  from  the  coal  gang.  But  we  think 
there  was  no  evidence  that  it  was  a  custom  of  which  the  de- 
fendant company  knew  or  ought  to  have  known.  The  proof, 
at  most,  shows  only  occasional  secret  infractions  of  the  com- 
pany's regulations. 

If,  however,  Harris  was  lawfully  in  the  vicinity  of  the  coal 
hole  in  the  course  of  his  employment,  he  was  a  fellow-servant 
with  the  men  whose  negligence  inflicted  the  injury  upon  him. 
''  They  were  all  serving  and  controlled  by  the  same  master  in  a 
common  employment  of  such  kind  that,  in  the  exercise  of 
ordinary  sagacity,  all  engaged  in  it  were  able  to  foresee,  when 
accepting  it,  that  the  negligence  of  a  fellow-servant  would 
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probal)ly  expose  them  to  injury.  McAndrews  v.  Bums,  10 
Vroom  117. 

A  master  who  has  furnished  proper  means  for  carrying  on 
the  work  is  not  liable  to  a  servant  for  the  negligence  of  a 
fellow-servant,  while  the  two  are  engaged  in  the  same  com- 
mon employment,  unless  for  negligence  in  the  selection  of 
the  servant  in  fault,  or  in  retaining  him  after  notice  of  his 
incompetency.  McDonald  v.  Standard  Oil  Co.,  40  Vroom 
445;   McAndrews  v.  Bums,  supra. 

In  accordance  with  these  principles  Harris  cannot  recover 
from  the  defendant  company,  for  it  is  not  contended  that 
the  company  was  negligent  in  the  selection  of  the  coal  gang, 
and  it  is  manifest  that  it  had  no  reason  to  suppose  the  coal 
gang  would,  in  violation  of  custom,  prematurely  remove  the 
cover  from  the  coal  hole  and  thus  negligently  expose  a  fellow- 
servant  to  injury. 

For  these  reasons  the  judgment  under  review  must  be  set 
aside  and  a  new  trial  awarded. 

For  affirmance — N^one. 

For  reversal — The  Chancellor,  Chief  Justice,  Garri- 
son, SwAYZE,  Trenchard,  Bergen,  Bogert,  Vroom,  Green, 
Gray,  Dill,  J.J.     11. 


JOHN  B.  COLLINS,  PLAINTIFF  IN  EKROR,  v.  WILLIAM  J. 
WHITESIDE,  DEFENDANT  IN  ERKOK. 

Argued  December  6,  1907— Decided  March  2,  1908. 

1.  In  determining  what  judgment  may  be  properly  entered  upon  a 
special  verdict,  nothing  can  be  looked  at  by  the  court  except  the 
pleadings  and  the  postea, 

2.  In  dealing  with  a  special  verdict,  the  court  draws  conclusions  of 
law  from  facts  found,  but  does  not  draw  conclusions  of  fact  from 
evidence.    The  material  facts  relied  on  must  be  expressly  found. 

Vol.  xlvi.  55 
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On  error  to  the  Hudson  County  Circuit  Court. 
For  the  plaintiff  in  error,  Warren  Dixon, 
For  the  defendant  in  error,  Edward  Kenny. 

The  opinion  of  the  court  was  delivered  by 

Thenciiard,  J.  This  is  an  action  upon  contract  brought 
in  the  Hudson  County  Circuit  Court. 

Reduced  to  narrative  form  the  essential  allegations  of  the 
declaration  are  that  in  1893  the  defendant,  Whit^ide,  was 
the  owner  of  a  race  horse  and  made  an  agreement  with  the 
plaintiff,  Collins,  that  the  plaintiff  should  enter  the  horse  in 
races  in  which  he  was  eligible  to  be  run  at  certain  specified 
race  tracks  during  the  racing  season  of  1893,  and  should  pay 
for  the  benefift  of  the  defendant  all  entrance  fees  and  forfeits 
charged  by  the  racing  associations  for  such  entering,  the  de- 
fendant agreeing  to  repay  the  plaintiff;  that  the  plaintiff 
accordingly  paid  certain  moneys  and  the  defendant  did  not 
repay  the  same. 

The  defendant  pleaded — first,  the  general  issue;  secondly, 
that  "the  alleged  agreement  sued  on  was  in  contravention  of 
and  in  violation  of  the  statute;"  thirdly,  the  statute  of  limi- 
tations. 

At  the  trial  certain  questions  in  writing  were  submitted 
by  the  judge  to  the  jury  and  were  answered  favorably  to  the 
contention  of  the  plaintiff  as  to  the  matters  of  fact  which  they 
concerned. 

So  far  as  the  postea  discloses,  no  general  verdict  was  ren- 
dered for  either  party. 

Tlie  main  object  of  special  questions  submitted  by  a  trial 
judge  to  a  jury  has  been  variously  stated  as  being  to  bring 
out  the  various  facts  separately  in  order  to  enable  the  court 
to  apply  the  law  correctly,  and  to  guard  against  any  misap- 
plication of  the  law  by  the  jury;  to  obtain  an  explanation  of 
the  general  verdict;  to  test  the  correctness  of  the  general 
verdict;  to  correct  wrong  inferences  from  the  facts  which 
the  jury  finds  to  exist;   to  confine  juries  within  their  proper 
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sphere,  and  to  enable  a  party  more  effectually  to  secure  a 
review  of  findings  of  fact.  See  20  Encycl.  PI  <&  Pr.  299,  and 
cases  there  collected. 

A  special  finding  of  facts  in  response  to  interrogatories  is 
essentially  different  from  a  special  verdict,  thotigh  it  par- 
takes somewhat  of  the  same  nature.  A  special  finding  is  a 
response  to  a  single  inquiry  directed  to  a  particular  fact 
necessary  to  the  finding  of  a  general  verdict,  while  a  special 
verdict  is  a  finding  of  all  the  facts  proved  or  admitted  at  the 
trial.  The  ofiice  of  a  special  finding  is  that  if,  under  the  law, 
the  particular  facts  are  inconsistent  with  the  general  verdict, 
the  former  shall  control  the  latter.  Accordingly,  special  find- 
ings must  always  be  coupled  with  a  general  verdict.  See  20 
Encycl.  PL  &  Pr.  300,  and  cases  there  cited. 

Obviously,  there  being  no  general  verdict,  the  present  case 
could  not  be  treated  as  one  of  special  finding. 

The  learned  trial  judge  treated  it  as  a  special  verdict  and 
ordered  judgment  for  the  defendant  on  the  theory  that  the 
contract  was  one  prohibited  by  section  1  of  the  act  to  prevent 
gaming.     Gen,  Stat.,  p.  1606. 

The  plaintiff's  writ  of  error  brings  up  for  review  the  pro- 
priety of  that  judgment.  . 

Upon  an  inspection  of  the  circuit  record,  it  may  well  be 
doubted  whether  the  verdict  in  question  is  in  the  form  of  a 
special  verdict.  But  since  both  parties  have,  without  question, 
so  considered  it,  it  will  be  so  treated.  Behring  v.  Somerville, 
34  Vroom  568. 

Considered  as  such,  it  furnishes  no  support  for  the  judg- 
ment. 

In  determining  what  judgment  may  be  properly  entered 
upon  a  special  verdict,  nothing  can  be  looked  at  by  the  court 
except  the  pleadings  and  the  postea.  Sedbright  v.  Central 
Railroad  Co.,  43  Vroom  8 ;   2  Arch.  Pr.  215 ;   2  Tidd  598. 

It  has  been  held  in  this  court  that  in  dealing  with  a  special 
verdict,  the  court  draws  conclusions  of  law  from  facts  found, 
but  does  not  draw  conclusions  of  fact  from  evidence.  The 
material  facts  relied  on  must  be  expressly  found.    Behring  v. 
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Somerville,  supra.  See,  also,  Bouvier  v.  Baltimore  and  New 
York  Railroad  Co.,  36  Vroom  313. 

An  examination  of  the  pleadings  and  circuit  record  dis- 
closes that  the  only  material  facts  found  by  the  jury  were— 
first,  that  "the  defendant  authorized  the  plaintiff  to  enter 
the  horse  'Elberon'  in  any  scheduled  races  in  which  the  horse 
was  eligible  and  in  which  the  plaintiff  thought  the  horse  had 
a  chance  to  win  a  stake;"  second,  that  "the  defendant 
authorized  the  plaintiff  to  advance  entry  fees  or  forfeit  fees 
for  the  accoimt  of  the  defendant,"  and  third,  that  "such  fees 
were  paid  by  the  plaintiff." 

Section  1  of  the  act  to  prevent  gaming  {Gen.  Stat.,  p. 
1606),  which,  in  the  view  of  the  trial  judge,  required  a  judg- 
ment for  the  defendant,  provides  "that  all  wagers,  bets  or 
stakes  made  to  depend  upon  any  race  or  game,  or  upon  any 
gaming  by  lot  or  chance,  or  upon  any  lot,  chance,  casualty  or 
unknown  or  contingent  event,  shall  be  unlawful." 

But  it  will  be  noticed  that  the  special  verdict  does  not 
show  either  of  the  material  facts  that  a  wager  or  bet  was 
made  upon  a  race,  or  that  the  horse  ran  for  a  stake  depend- 
ing on  the  event  of  the  race.  The  fact  that  the  plaintiff  was 
authorized  "to  enter  the  horse  in  any  scheduled  races  in 
which  the  plaintiff  thought  he  had  a  chance  to  win  a  stake'' 
does  not  show  that  the  stake  depended  on  the  event  of  the 
race  or  even  that  there  was  a  stake  to  be  won.  The  fact  that 
the  moneys  paid  by  the  plaintiff  were  "entry  fees  or  forfeit 
fees"  is  not  alone  sufficient  to  bring  him  within  the  condem- 
nation of  section  55  of  the  Crimes  act  then  in  force  {Gen. 
Stat.,  p.  1060),  for  by  the  proviso  of  that  section  it  does  not 
apply  to  fairs  or  exhibitions  of  any  agricultural  or  other 
incorporated  society,  nor  of  section  224  of  the  same  act  {Gen. 
Stat.,  p.  1090),  because  that  section  relates  only  to  contri- 
butions to  make  up  a  purse.  It  will  be  observed  that  the 
material  facts  that  the  entry  or  forfeit  fees  went  to  make  up 
the  stake,  and  that  the  races  were  not  at  a  fair  or  exhibition  of 
an  agricultural  or  other  incorporated  society,  do  not  appear 
in  the  special  verdict. 

Doubtless  closer  analysis  would  disclose  that  other  essen- 
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tials  of  the  defendant's  case  are  wanting  in  the  facts  found. 
But  it  is  sufficient  to  say  that  some  of  the  material  facts  are 
not  found. 

The  defendant  is  not  entitled  to  judgment  on  the  special 
verdict,  nor  should  judgment  be  given  for  the  plaintiff.  In 
such  cases  the  proper  practice  is  to  award  a  venire  de  novo, 
Bouvier  v.  BaHimore  and  New  York  Railroad  Co,,  supra. 

Accordingly,  the  judment  below  must  be  reversed  and  a 
venire  de  novo  awarded. 

For  affirmance — None. 

For  reversal — ^The  Chancellor,  Chief  Justice,  Garri- 
son, SwAYZE,  Reed,  Trenchard,  Bergen,  Bogert,  Vroom, 
Green,  Gray,  Dill,  J.J.    12. 


WILLIAM   HINMON,    DEPENDANT   IN    ERROR,   v.    SOMERS 
BRICK  COMPANY,  PLAINTIFF  IN  ERROR. 

Submitted  January  10,  lOOS—Decided  June  15,  1908. 

1.  An  aHegation  in  a  declaration  that  the  defendant  ^'negligently'* 
allowed  noxious  fumes  to  escape  from  its  factory  to  the  damage 
of  plaintiff's  crops,  does  not  require  of  plaintiff  specific  proof  of 
the  precise  negligence  which  caused  or  permitted  such  fumes  to 
escape;  for,  from  proof  of  th'e  escape  of  noxious  fumes  and  con- 
sequent damage  therefrom,  negligence  will  be  inferred. 

2.  The  operation  of  a  factory  in  such  manner  as  to  constitute  a  nui- 
sance may  be  given  in  evidence  under  an  allegation  that  it  was 
"negligently"  operated,  provided  the  other  allegations  of  fact  make 
out  a  case  of  nuisance  and  are  supported  by  the  proof. 


On  error  to  the  Supreme  Court. 

For  the  plaintiff  in  error,  Thompson  &  Cole, 

For  the  defendant  in  error,  Carrow  &  Kraft, 
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The  opinion  of  the  court  was  delivered  by 

Parker,  J.  The  plaintiff's  declaration  contains  six  counts, 
all  precisely  alike  except  as  to  time  of  commission  of  the 
grievances  complained  of.  The  first  count  alleges  that  in  the 
year  1900  the  defendant  company  owned  and  operated  a  fac- 
tory for  making  brick ;  that  plaintiff  worked  a  farm  adjoin- 
ing or  near  to  defendant's  brick  works,  on  which  farm  he 
raised  fruit,  vegetables,  &c.,  for  profit,  and  that  during  the 
months  of  May  to  October,  inclusive,  the  defendant  "so  care- 
lessly, recklessly,  negligently  and  improperly  manufactured 
and  produced  said  burned  clay  bricks,  and  used  and  operated 
improper,  insufficient,  defective  and  unfit  machiner}^  appli- 
ances and  apparatus  in  the  production,  &c.,  that  by  the  care- 
lessness, &c.,  of  defendant  vast  quantities  of  *  *  *  de- 
structive *  *  *  vapors,  gases,  fmnes  and  smoke  were 
permitted  and  allowed  to  and  did  escape,"  and  were  blown 
from  the  works  of  defendant  to  the  land  of  the  plaintiff,  and 
injured  and  destroyed  his  crops,  fruit  and  trees.  The  other 
counts  in  the  same  form  are  for  similar  injury  in  the  years 
1901  to  1905,  inclusive.  At  the  trial  the  jury  found  a  verdict 
in  favor  of  the  plaintiff,  and  to  the  judgment  entered  thereon 
this  writ  of  error  is  taken. 

A  number  of  assignments  of  error  appear  in  the  record, 
based  on  exceptions  sealed  at  the  trial,  but  only  four  were 
relied  on  at  the  argument.  Of  these  the  first  is  that  the  court 
refused  to  grant  a  motion  to  nonsuit,  and  the  second,  that  the 
court  refused  to  direct  a  verdict  for  defendant.  The  grounds 
of  both  motions  were  that  the  declaration  was  based  on  negli- 
gence in  operation  of  the  plant,  whereas  all  that  the  proof 
tended  to  show  was  that  gases,  &c.,  escaped  and  injured 
plaintiff's  crops,  without  anything  to  indicate  negligence  in 
permitting  such  gases  to  escape,  and  that  some  specific  defect 
in  the  machinery  or  construction,  or  carelessness  in  operation, 
should  have  been  shown. 

It  will  be  observed  that  no  specific  duty  was  laid  in  the 
declaration,  as  is  usual  and  convenient,  though  unnecessar}', 
in  actions  based  on  pure  negligence.  Breese  v.  Trenton  Horse 
Railroad  Co.,  23  Yroom  250. 
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That  the  brick  factory,  if  so  conducted  as  to  permit  the 
escape  of  destructive  fumes  to  the  injury  of  plaintiff's  land, 
was  a  nuisance,  for  which  a  private  action  at  law  will  lie,  is 
clear  (Roessler  Chemiml  Co.  v.  Doyle,  44  Vroom  521),  and 
though  it  was  customary  in  actions  for  nuisance  of  this  char- 
acter, such  as  a  slaughter-house  or  candle  factory,  in  the  old 
precedents,  to  allege  that  the  defendant  "Wrongfully  and  in- 
juriously permitted  foul  odors  to  escape"  (2  Chit.  PI.  (11th 
Am.  ed.)  773,  774),  it  could  not  be  said  at  the  present  day 
that  the  omission  of  those  words  would  render  a  declaration 
insufficient,  either  in  form  or  in  substance,  nor  that  the  sub- 
stitution of  the  word  "negligently'^  makes  the  escape  of  the 
gases  any  the  less  a  nuisance  or  puts  the  defendant's  duty  on 
any  different  basis.  One  who  operates  a  manufacturing  plant 
liable  to  give  off  destructive  fumes  that  will  injure  his  neigh- 
bor's herbage  must,  as  the  trial  justice  properly  charged,  so 
use  it  as  not  to  occasion  unnecessary  damage,  and  the  per- 
mitting of  such  gases  to  escape  in  quantities  sufficient  to  do 
such  injury  is  of  itself  the  negligence  which  results  in  a 
nuisance. 

Apart  from  this,  however,  and  taking  defendant's  theory  of 
the  declaration,  the  fact  that  such  gases  did  escape  (as  the 
jury  found)  in  such  quantities  as  to  do  great  damage  to  crops 
spoke  of  negligence  in  operation  so  plainly  that  no  particulars 
of  such  negligence  were  called  for.  And  the  defendant's  evi- 
dence tending  to  show  the  perfect  character  of  the  machinery 
and  care  in  operation  still  left  the  matter  open  as  a  jury 
question,  especially  in  view  of  the  defendant's  own  proof  that 
another  brick  factory,  constructed  and  operated  in  a  similar 
manner  at  another  place,  was  quite  innocuous,  which,  if  true, 
only  emphasized  the  inference  of  negligence  from  the  escape 
of  fumes  from  defendant's  factory. 

We  conclude,  therefore,  that  there  was  no  material  variance 
between  pleading  and  proof,  no  surprise  to  defendant,  and 
that  the  motions  to  nonsuit  and  to  direct  a  verdict  for  defend- 
ant were  properly  denied. 

With  respect  to  defendant's  claim  that  any  damage  to  trees 
should  have  been  excluded  bv  the  court  from  the  consideration 
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of  the  jury,  on  the  ground  that  there  was  no  evidence  to  show 
that  any  such  damage  had  been  done,  or  its  extent,  it  is  suffi- 
cient to  say  that  on  examining  the  case  we  find  ample  testi- 
mony to  justify  the  jury  in  finding  the  existence  of  such 
damage  and  its  extent,  and  in  awarding  a  reasonable  sum  by 
way  of  compensation  therefor. 

The  last  point  urged  by  counsel  is  that  the  court  should 
have  charged,  as  requested,  that  plaintiff  below,  on  finding 
his  crops  destroyed  in  1900,  should  in  the  subsequent  years 
have  planted  something  else  and  not  exposed  himself  to 
probable  injury  by  planting  the  same  kind  of  crop  that  had 
been  destroyed,  the  theory  being  apparently  that  by  continu- 
ing such  crops  under  the  circumstances  he  assumed  the  risk 
of  injur}-,  or  was  guilty  of  contributory  negligence.  This  is 
equivalent  to  saying  that  plaintiff,  having  already  been  in- 
jured by  an  unlawful  act  of  defendant's  amounting  to  a  nui- 
sance in  one  year,  was  bound  to  assume  or  anticipate  its 
repetition  in  subsequent  years  and  regulate  his  planting 
accordingly.  We  see  no  force  in  this  proposition,  and  think 
the  request  was  properly  denied. 

No  other  assignments  of  error  were  argued  or  discussed  in 
the  brief,  but  we  have  examined  the  remaining  ones,  and  find 
no  error  appearing.  With  respect  to  the  last  one,  that  the 
court  erred  in  refusing  to  require  the  jury  to  answer  certain 
specific  interrogatories  submitted  by  the  defendant  at  the 
close  of  the  case,  it  may  be  remarked  that  such  a  practice, 
while  not  illegal,  and  often  of  practical  value,  is  entirely 
discretionary  with  the  court. 

The  judgment  will  be  affirmed. 

For  affirmame — The  Chancellor,  Chief  Justice,  Gar- 
rison, SwAYZE,  Parker,  Bergen,  Bogbrt,  Vroom,  Green, 
Gray,  Dill,  J.J.     11. 

For  reversal — None.  ' 
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MARCO  POLO,  ADMINISTRATOR  OF  VINCENZO  FALCONE, 
DEFENDANT  IN  ERROR,  v.  PALISADE  CONSTRUCTION 
COMPANY,  PLAINTIFF  IN  ERROR. 

Submitted  Januarj'  7,  1908— Decided  June  15,  1908. 

1.  Plaintiff's  intestate,  while  employed  by  the  defendant  as  a  laborer 
in  a  rock  excavation  for  a  sewer,  was  killed  by  the  accidental  ex- 
plosion of  a  blast  which  had  previously  failed  to  explode,  and  was 
being  prepared  for  removal  by  another  employe,  skilled  and  care- 
ful, in  such  work,  and  entrusted  with  that  duty.  In  an  action  by 
the  administrator  against  the  employer  for  damages  by  reason  of 
such  death — Held^  that  under  the  circumstances  of  the  case  it  was 
a  question  for  the  jury  (1)  whether  the  employer  was  guilty  of 
negligence  in  putting  deceased  to  work  in  a  dangerous  place,  or 
undertaking  the  extraction  of  the  charge  while  deceased  was  work- 
ing in  the  vicinity  without  withdrawing  him  to  a  place  of  safety ; 
(2)  whether  deceased  assumed  the  risk  of  the  explosion  in  ques- 
tion ;    (3)  whether  he  was  guilty  of  contributory  negligence. 

2.  Held  further,  that  the  negligence,  if  any,  causing  the  injury  and 
death  was  not  that  of  a  fellow-servant 

3.  Held  further,  that  substantial  pecuniary  injury  to  next  of  kin  by 
reason  of  the  death  appearing  in  the  evidence,  there  was  no  error 
in  refusing  to  nonsuit  or  charge  that  nominal  damage  only  could 
be  recovered. 


On  error  to  Hudson  County  Circuit  Court. 

For  the  plaintiff  in  error,  Collins  <&  Corhin, 

For  the  defendant  in  error,  J.  Philip  Dippel  and  Alex- 
ander Simpson, 

The  opinion  of  the  court  was  delivered  by 

Parker,  J.  The  plaintiff  below  is  the  administrator  of 
Vincenzo  Falcone,  deceased,  who,  while  employed  by  the  Pali- 
sade Construction  Company  as  a  laborer  in  the  excavation 
through  rock  of  a  sewer  trench,  was-  killed  by  the  explosion 
of  a  blasting  charge.  In  a  suit  brought  under  the  Death  act, 
judgment  of  $400  was  recovered  against  the  employer  in  the 
Hudson  Circuit  Court  and  is  now  before  us  on  writ  of  error. 
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The  material  facts  connected  with  the  injury,  which  caused 
the  death  of  Falcone,  are  as  follows: 

The  construction  company,  as  already  stated,  was  engaged 
in  the  excavation  of  a  sewer  trench  through  rock,  requiring 
blasting,  from  time  to  time,  with  dynamite.  One  charge 
failed  to  explode  as  intended,  and  the  company's  foreman, 
called  "Big  Jim,"  an  Italian,  but  a  man  of  long  experience 
in  the  use  of  dynamite,  in  the  course  of  his  duty  proceeded 
to  uncover  the  charge,  so  as  to  remove  it  in  preparation  for 
a  new  one.  The  tools  he  used  were  a  "scraper"  and  a  "swab 
stick,"  being  those  habitually  used  by  all  skilled  workmen  for 
such  a  purpose,  and  the  method  adopted  was  the  usual  one. 
There  is  no  question  but  that  "Big  Jim"  was  a  skilled  and 
careful  man  and  was  working  according  to  the  approved 
method;  but  while  he  was  thus  at  work  preparing  for  the 
new  charge,  the  old  charge  unexpectedly  exploded,  killing 
"Big  Jim"  himself  and  also  the  plaintiff's  intestate,  who  wa^ 
at  work  in  the  trench,  but  "down  in  the  deep  work"  on  a  level 
some  sixteen  feet  lower,  and  eighteen  feet  away  from  the  bank 
dividing  the  two  levels.  The  plaintiflPs  intestate  had  been 
working  on  the  sewer  about  a  week,  but  had  worked  before 
that  on  sewers,  and  the  unexploded  blast  had  been  in  place 
four  days,  though  "Big  Jim"  was  first  informed  of  if  on  the 
day  of  the  accident.  On  the  plaintiff's  case  it  appeared  that 
plaintiff's  intestate  had  been  told  by  the  'T)0S8"  that  there  was 
a  loaded  blast  there. 

A  motion  to  nonsuit  was  made  on  the  grounds,  among 
others — first,  that  no  negligence  of  the  defendant  was  shown ; 
secondly,  that  the  negligence,  if  any,  was  that  of  a  fellow- 
servant;  third,  that  deceased  assumed  the  risk;  fourth,  that 
he  was  guilty  of  contributory  negligence;  fifth,  that  no 
pecuniary  loss  to  next  of  kin  had  been  shown.  Two  other 
grounds  urged  were  that  there  was  no  proof  either  that  *TBig 
Jim"  was  incompetent  or  that  improper  tools  were  supplied 
by  the  master.  As  to  these  defendant  was  clearly  right,  but 
as  plaintiff's  case  was  rested  on  the  theory  of  putting  de- 
ceased to  work  in  a  dangerous  place  or  creating  the  danger 
after  he  was  at  work  there  without  giving  any  warning,  they 
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need  no  discussion  here.  The  motion  to  nonsuit  was  denied 
and  exception  entered.  On  the  defendant's  case  evidence  was 
given  tending  to  show  that  deceased  had  been  warned  gen- 
erally of  the  existence  of  the  unexploded  blast  and  had  told 
one  of  his  fellow-laborers  on  the  morning  of  the  accident, 
"Frank,  here  is  a  loaded  blast,  we  have  got  to  look  out." 

At  the  conclusion  of  the  evidence  a  motion  to  direct  a  ver- 
dict for  defendant  on  the  same  grounds  as  were  urged  for  a 
nonsuit  was  also  made  and  denied,  and  the  case  submitted  to 
the  jury  who  found  as  already  stated.  The  assignments  of 
error  present  the  same  points  as  those  discussed  in  the  motion 
for  a  nonsuit  and  for  a  direction. 

Whether  the  deceased  was  put  to  work  by  the  master  in  a 
dangerous  place,  or  the  place  where  he  was  at  work  made 
dangerous  by  the  master,  was,  in  our  judgment,  clearly  a 
proper  question  for  submission  to  the  jury.  If  the  work  of 
uncovering  an  unexploded  blast  was  inherently  dangerous, 
and  defendant  knew  or  should  have  known  it,  as  the  jury  was 
fully  justified  in  finding  on  the  evidence,  then  its  action  in 
requiring  deceased  to  work  within  range  while  "Big  Jim" 
was  attempting  to  prepare  for  a  new  blast,  and  without  warn- 
ing deceased  of  the  danger,  was  undoubtedly  such  as  a  jury 
might  properly  consider  negligent. 

Nor  can  the  doctrine  of  fellow-servant  be  invoked  in  this 
ease,  for,  on  the  theory  just  suggested,  it  was  not  the  negli- 
gence of  "Big  Jim"  in  doing  his  work,  but  the  doing  of  it  at 
all,  that  constituted  the  danger  to  other  employes,  and  the 
duty  of  the  employer  to  take  care  to  guard  his  servants  from 
unnecessary  risks  would  seem  to  require  an  avoidance  of  such 
work  as  this  in  the  neighborhood  of  other  workmen.  It 
would  have  been  a  simple  matter  to  withdraw  them  till  all 
danger  was  over,  as  is  always  done  when  a  blast  is  to  be  in- 
tentionally exploded.  And  if  "Big  Jim"  was  entrusted  with 
discretion  as  to  the  time  of  doing  this  work,  he  acted  in 
choosing  that  time  as  the  representative  of  the  master,  and 
for  his  negligence  in  that  regard  the  master  would  be  liable. 
Steamship  Company  v.  Ingebregsten,  23  Vroom  400;  Bums 
v.  Telegraph  Company,  41  Id,  745. 
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The  question  of  assumption  of  risk  by  deceased  is  more 
difficult,  but  resolves  itself  in  our  view  against  the  defendant 
below.  If  the  deceased  knew  of  a  special  danger  involved  in 
working  so  close  to  the  imexploded  blast  while  it  was  being 
uncovered,  or  if  such  danger  was  obvious  or  ascertainable  by 
the  exercise  of  reasonable  care  on  his  part,  he  assumed  it  and 
his  administrator  could  not  recover.  That  he  knew  of  the 
existence  of  the  unexploded  charge,  and  of  the  danger  in  case 
it  was  exploded,  is  clear,  but  this  is  not  the  same  as  saying 
that  he  knew  the  danger  involved  in  the  work  that  "Big  Jim" 
was  doing  or  that  it  was  obvious  to  him  or  discoverable  by 
using  due  care.  There  is  nothing  to  show  that  he  had  ever 
seen  or  heard  of  such  an  operation  as  "Big  Jim''  was  engaged 
in  or  that  he  had  any  special  reason  to  fear  explosion  because 
of  that  operation.  And  the  moral  certainty  that  "Big  Jim" 
himself  would  be  injured  or  killed  by  an  explosion  imder 
those  circumstances,  as  in  fact  happened,  may  well  have  led 
deceased  to  believe  that  no  special  danger  inhered  in  the 
work,  especially  as  he  was  some  distance  away  on  a  much 
lower  level,  and  was  killed  not  directly  by  the  explosion  but 
by  a  mass  of  debris  falling  on  him. 

The  testimony  above  quoted,  as  to  what  was  said  to  and  by 
deceased  about  the  loaded  blast,  was  before  the  jury,  who 
had  to  pass  on  its  meaning  on  indicating  or  failing  to  indi- 
cate knowledge  of  the  danger  on  his  part,  and  the  court 
below  correctly  charged  them  that  "if  he  knew,  or  had  reason 
to  know,  that  the  place  where  he  was  going  to  work  that 
morning  was  a  dangerous  one  to  work  in  under  the  circum- 
stances, and  if  they  believed  that  he  knew,  at  the  time  he  went 
to  work  there,  that  the  man  who  was  known  as  'Big  Jim,' 
and  who  himself  was  killed,  was  endeavoring  to  take  this 
charge  of  dynamite  out,  and  that  he  had  reasonable  cause  to 
believe  that  might  result  in  an  explosion,  or  might  result  in 
injury  or  death  to  him,  and  he,  nevertheless,  saw  fit  to  go  to 
work  there,  he  could  not  come  into  court  and  ask  for  dam- 
ages, and,  if  he  could  not,  neither  could  his  administrator, 
the  injury  having  resulted  in  his  death." 

We  think  that  this  question  of  assumption  of  risk  was 
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properly  referred  to  the  jury,  and  that  the  instructionB  above 
quoted  correctly  stated  the  law  applicable  to  the  case. 

As  to  contributory  negligence,  nothing  appeared  which  is 
not  covered  by  the  discussion  of  assumption  of  risk,  and,  if 
any  fair  question  was  raised  on  this  score,  it  was  proper  for 
consideration  by  the  jury.    Orimaldi  v.  Lane,  177  Mass.  665. 

Lastly,  it  was  maintained  that  no  proof  had  been  submitted 
to  show  any  pecuniary  damage  to  the  next  of  kin,  and  that 
there  should  therefore  have  been  a  nonsuit,  or  the  verdict  for 
the  plaintiff,  if  any,  should  have  been  restricted  by  the  court 
in  its  charge  to  a  nominal  amount. 

The  evidence  showed  that  deceased  had  a  father  and  mother 
in  Italy;  that  he  earned  $1.75  a  day;  that  on  one  occasion 
his  parents  had  sent  a  message  to  him  asking  for  money  to 
help  support  them,  and  that  $20  had  then  been  remitted.  This 
would  seem  to  be  sufficient  to  justify  the  jury  in  finding  the 
existence  of  a  reasonable  expectation  of  pecuniary  benefit  by 
the  continuance  of  his  life,  of  which  his  parents  had  been 
deprived  by  his  death,  and  which  would  justify  more  than  a 
nominal  verdict.  Bat  ton  v.  Public  Service  Corporation,  ante 
p.  857. 

No  prejudicial  error  appearing  in  the  record,  the  judgment 
will  be  affirmed. 

For  affirmance — ^The  Chancellor,  Parker,  Bergen,  Bo- 
GERT,  Vredenburgh,  Vroom,  Green,  J.J.    7. 

For  reversal — The  Chief  Justice,  Garrison,  Swayze, 
Trenohard,  Gray,  Dill,  J.J.     6. 


Digitized  by  LjOOQ IC 


8T8    COURT  OF  ERRORS  AND  APPEALS. 


Erie  Railroad  Co.  v.  Wanaqae  Lumber  Co.        15  N.  J.  L. 


ERIE    RAILROAD    COMPANY.    PLAINTIFF    IN    ERROR,    v. 
WANAQUE  LUMBER  COMPANY,  DEFENDANT  IN  ERROR. 

Argued  December  13,  1907— Decided  March  2,  1908. 

1.  When  the  charges  of  a  railroad  for  demurrage,  or  "car  service," 
are  based  on  tariffs  filed  with  the  interstate  commerce  commis- 
sion, as  provided  by  the  Interstate  Commerce  act.  such  charges  as 
to  cars  engaged  in  interstate  commerce  are  conclusively  presumed 
reasonable  in  a  state  court,  in  the  absence  of  any  action  of  the 
commission  thereon. 

2.  The  word  **receipt."  as  in  common  use,  means  no  more  than  a 
bare  acknowledgment  of  having  received  something,  and  in  the 
absence  of  evidence  to  show  the  contents  of  a  "receipt"  on  the 
trial,  it  was  error  to  permit  the  jury  to  assume  that  the  writing 
contained  any  special  clause  enlarging  or  qualifying  such  acknowl- 
edgment. 

3.  In  the  absence  of  special  contract  a  carrier  is  not  bound  to  make 
delivery  of  goods  at  any  other  than  the  usual  place  of  delivery. 


On  error  to  the  Supreme  Court. 

For  the  plaintiff  in  error,  Collins  &  Corbin. 

For  the  defendant  in  error,  W.  Carrington  Cabell. 

The  opinion  of  the  court  was  delivered  by 

Parker,  J.  This  is  an  action  by  a  carrier  to  recover  from 
the  defendant  lumber  company  freight  charges  and  demurrage 
on  four  separate  carloads  of  merchandise,  and  demurrage 
alone  on  a  fifth,  freight  on  that  car  having  been  paid.  One 
car,  No.  100,824,  was  consigned  to  the  defendant.  One,  No. 
70,183,  was  shipped  by  a  corporation  named  the  Morse  Com- 
pany to  their  own  order,  and  ordered  delivered  to  defendant 
on  payment  of  freight.  The  remaining  three  cars  were  con- 
signed by  a  firm  named  Alcott  &  Company  to  their  own  order, 
and  ordered  delivered  to  defendant  on  payment  of  freight, 
under  a  general  arrangement  between  defendant  and  Alcott 
&  Company  that  the  freight  should  be  deducted  from  the 
price  of  the  merchandise,  and  thus  be  paid  eventually  by 
Alcott  &  Company. 
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The  defendant  conceded  the  correctness  of  the  freight  bills 
as  to  amount,  and  stipulated  that  it  was  liable  for  them  if  the 
respective  cars  were  properly  delivered,  but  denied  that  proper 
delivery  had  been  made.  Apparently  no  question  was  raised 
on  the  trial,  but  that  defendant  was  liable  for  freight  on  any 
car  of  which  a  proper  tender  had  been  made,  whether  accepted 
or  not,  and  the  case  seems  to  have  been  tried  on  that  theory. 
This  fact  disposes  of  a  troublesome  question  as  to  defendant's 
liability,  for  not  one  of  the  five  cars  was  actually  delivered  and 
accepted,  plaintiff  in  each  case  asserting  and  enforcing  its  lien, 
or  claim  of  lien,  for  both  freight  and  demurrage,  and  defend- 
ant in  some  cases  refusing  to  receipt,  in  some  refusing  to  pay 
demurrage,  sometimes  both,  and  as  there  was  no  specific  con- 
tract of  defendant  with  the  railroad  to  pay  freight,  they  would 
seem  not  to  be  liable  unless  there  was  actual  delivery  and 
acceptance,  the  primary  liability  resting  on  the  consignors 
(Orant  v.  Wood,  1  Zab.  292;  Central  Railroad  v.  MacCartney, 
39  Vroom  165;  6  Cyc.  600,  501) ;  or  unless  the  railroad  was 
entitled  to  sue  on  the  arrangement  between  Alcott  &  Company 
and  defendants  as  to  deduction  of  the  freight  from  Alcott's 
bill  as  a  contract  made  for  its  benefit.  Joslin  v.  New  Jersey 
Car  Spring  Co,,  7  Vroom  141.  Even  acceptance  by  consignee 
of  delivery  does  not  conclusively  establish  his  liability  for 
freight.    Central  Railroad  v.  MacCartney,  supra. 

But  this  was  not  a  mooted  question  at  the  trial.  The  im- 
portant controversies  were  as  follows :  Defendant  denied  that 
plaintiff  was  entitled  to  charge  for  car  service  or  demurrage 
at  all;  or,  if  so  entitled,  that  the  charges  were  reasonable; 
denied  that  plaintiff  had  made  or  tendered  a  good  delivery, 
especially  claiming  that  delivery  should  have  been  made  at  a 
private  siding,  and  also  that  plaintiff  was  not  entitled  to 
receipts  for  the  carloads  when  and  as  demanded.  The  trial 
judge  held  that  the  right  to  charge  demurrage  was  clear,  both 
by  common  law  and  our  statute  (Pamph.  L.  1903,  p.  670,  § 
47),  but  left  it  to  the  jury  to  say  whether  the  railroad  had 
laid  a  proper  foundation  to  support  a  claim  for  demurrage  in 
the  particular  case.     He  also  left  to  the  jury  the  question 
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» '.:eih»'r  the  charge  of  one  dollar  a  day  for  demurrage  was  a 
rvAjf-'naL-Ie  one ;  vhether  the  railroad  was  bound  to  deliver  on 
ihe  priTaie  siding,  or  rather,  whether  the  siding  in  dispute 
•*»ii  a  private  siding,  and  not  a  siding  used  generally  by  the 
i-Mnpanv  for  the  unloading  or  reception  of  freight/'  and  also, 
whether  the  defendant  was  justified  in  refusing  to  sign  re- 
ceipts, confining  his  observations  on  this  latter  point  to  one 
car,  wh'\h  was  Kx-ked,  as  though  it  was  typical  of  all  the  cars, 
whivh  it  was  not.  The  jury  found  a  verdict  for  defendant, 
and  the  judgment  thereon  is  now  before  us  for  review. 

Out  fxamination  of  this  case  leads  us  to  the  following  con- 
clusions: 

first.  That  the  court  erred  in  leaving  to  the  jury  the  ques- 
tion whether  plaintiff  was  bound  to  deliver  on  the  special 
siding. 

^Vttm</.  That  the  court  erred  in  regard  to  the  right  to  re- 
ceipts for  certain  cars. 

Third,  That  the  court  erred  in  leaving  to  the  jury  the  ques- 
tion whether  the  charge  of  one  dollar  per  day  demurrage  was 
a  reasonable  one. 

With  resi>ect  to  the  spv?cial  siding,  there  seems  to  be  no  evi- 
dence that  the  defendant  lumber  company  had  any  contract 
with  the  railroad  company  to  put  cars  on  it  for  delivery.  The 
railroad  had  no  control  over  it,  and,  as  the  court  correctly 
charged,  would  lose  its  lien  by  placing  cars  there,  notwith- 
standing it  asserted  a  lien  upon  car  No.  100,824,  which  was 
placed  on  the  siding  locked,  and  when  broken  open  by  de- 
fendant was  recaptured  by  plaintiff  and  sent  out  of  defend- 
ant's reach.  The  regular  station  of  plaintiff  was  called 
Wanaque-Midvale,  where  there  was  an  adequate  supply  of 
sidings.  The  special  siding,  or  spur,  to  describe  it  more 
accurately,  belonged  not  to  defendant,  but  to  a  paper  mill, 
which  had  licensed  its  use  by  defendant.  Some  cars  in  con- 
troversy were  billed  to  the  "Paper  mill  and  lumber  yard 
siding,"  but  this  billing  gave  defendant  no  rights  to  have 
them  put  there.  So  far  as  we  can  discover  by  the  testimony, 
although  it  appeared  that  other  parties  had  from  time  to  time 
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used  this  siding,  there  was  no  jury  question  as  to  the  "usual 
place  of  delivery,"  which  was  clearly  at  the  railroad  station. 

As  to  the  receipts  refused  by  the  defendant,  the  court 
charged  the  jury  in  effect  that  the  railroad  had  a  right  to 
exact  a  receipt  before  delivery,  if  it  was  merely  a  receipt,  and 
if  defendant  had  a  reasonable  opportunity  to  inspect  their 
goods  and  know  what  they  were  signing  for,  but  that  they 
were  not  required  to  sign  a  receipt  stating  that  the  goods  were 
in  good  order  if  they  were  in  bad  order,  nor  any  receipt  for  a 
carload  of  goods  that  was  locked  up,  and  which  a  prudent 
man  had  reason  to  believe  did  not  contain  the  property  speci- 
fied. This  charge,  besides  ignoring  the  fact  that  in  the  case 
of  at  least  two  cars  there  was  the  fullest  opportunity  for 
inspection  of  their  contents,  permitted  the  jury  to  assume  that 
the  receipts,  as  demanded  and  refused,  specified  that  the  prop- 
erty was  in  good  order,  for  which  assumption  there  was  no 
foundation  in  the  evidence. 

The  third  error  which  we  find  it  necessary  to  discuss  was 
the  submission  to  the  jury  of  the  question  whether  one  dollar 
a  day  was  a  reasonable  demurrage  charge.  The  action  of  the 
jury  on  this  question  doubtless  entered  as  a  factor  into  their 
determination  of  the  question  whether  proper  delivery  had 
l)een  tendered,  i.  e.,  the  freight  charges  being  conceded  cor- 
rect in  amount;  the  car  delivered  at  the  proper  place  (or,  as 
in  the  case  of  car  Xo.  100,824,  actually  on  the  spur  desired 
by  the  defendant),  and  all  other  questions  being  eliminated, 
the  legality  of  the  tender  would  be  made  to  depend  on  whether 
this  rate  of  one  dollar  a  day  as  charged  was  reasonable  or 
unreasonable  in  the  minds  of  the  jury.  But  no  such  question 
should  have  been  submitted  for  their  determination.  It  was 
shown  that  the  car  service  rules  had  been  duly  filed  with  the 
interstate  commerce  commission.  A  copy  of  those  rules  was 
in  evidence,  from  which  it  apjx^ared  that  the  charge  of  one 
dollar  per  car  per  day  was  prescribed  as  the  demurrage  or  car 
service  charge  after  forty-eight  hours'  free  tinie  for  unload- 
ing. Hence  the  question  was  not  open  in  the  trial  court,  the 
defendant's  duty  in  the  premises,  if  it  considered  the  charge 
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unreasonable,  being  to  appeal  to  the  interstate  commerce  com- 
mission for  its  modification  (Texas  and  Pacific  Railroad  Co.  v. 
Abilene  Cotton  Oil  Co,,  204  U,  S.  426),  that  body  having 
jurisdiction  of  terminal  charges  as  well  as  freight  rates.  Inter- 
state Commerce  Commission  v.  Chicago,  &c.,  Railway  Co.,  186 
Id.  320.  So  that,  under  the  authority  of  these  federal  deci- 
sions, the  jury  should  have  been  instructed  as  matter  of  law 
that  as  the  cars  in  question  had  come  from  another  state,  the 
charge  for  demurrage  must  be  regarded  as  reasonable,  in  the 
absence  of  any  adverse  action  of  the  commission. 

There  has  been  some  difficulty  in  reaching  the  results  above 
given,  mainly  due  to  the  manner  in  which  the  case  was  pre- 
sented in  the  trial  court.  With  regard  to  the  eflfect  of  the 
Interstate  Commerce  act  and  the  car  service  rules,  it  is  fair 
to  the  trid  court  to  say  that  this  point,  while  in  our  opinion 
fairly  presented,  was  accompanied  by  a  number  of  i*equests  to 
charge  which  implied  that  the  question  as  to  what  was  a 
reasonable  charge  for  demurrage  was  expected  to  be  left  to 
the  jury,  so  that,  while  counsel  was  undoubtedly  entitled  to 
submit  requests  bearing  on  both  aspects  of  the  casa,  that 
course  tended  to  obscure  an  issue  which  has  been  exhaustively 
treated  in  the  brief  before  us,  and  on  which  the  present  deci- 
sion in  large  measure  turns. 

For  the  reasons  above  stated,  the  judgment  will  be  reversed, 
and  a  venire  de  novo  awarded. 

For  affirmance — None. 

For  reversal — The  Chaxcellor,  Chief  Justice,  Garri- 
son,     SWAYZE,      THENCHARD,     PaRKER,     BeRGEN,      BoGERT, 

Vroom,  Green.  Gray,  Dill,  J.J.    12. 
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JOHN  H.  LYON  &  COMPANY,  A  CORPORATION,  DEFENDANT 
IN  ERROR,  V.  MATTHIAS  PLUM,  PLAINTIFF  IN  ERROR. 

Submitted  December  10,  1907— Decided  March  2,  1908. ' 

A  guaranty  to  a  firm  of  a  customer's  running  account  is  not  operative 
as  to  credit  extended  after  the  admission  into  such  firm  of  a  new 
member,  in  the  absence  of  anything  to  show  that  such  change  in 
the  firm  was  originally  contemplated  by  the  guarantor. 


On  error  to  the  Supreme  Court. 

For  the  plaintiff  in  error,  Coult,  Whiting  &  Smith. 

For  the  defendant  in  error,  Harry  N,  Reeves. 

The  opinion  of  the  court  was  delivered  by 

Paeker,  J.  At  the  foot  of  an  order  for  merchandise,  dated 
October  3d,  1895,  signed  by  George  W.  Downs  and  addressed 
to  Messrs.  J.  H.  Lyon  &  Company,  was  appended  the  follow- 
ing guaranty,  signed  by  the  defendant : 

*'Mess.  J.  H,  Lyon  &  Co. : 

"Gents — I  hereby  agree  to  become  responsible  for  the  pur- 
chases made  by  G.  W.  Downs  for  his  Newark  Mill. 

"Matthias  Plum." 

At  the  date  of  the  guaranty  J.  H.  Lyon  &  Company  were 
a  partnership  consisting  of  John  H.  Lyon  and  Philip  M. 
Knight.  This  partnership  sold  goods  to  Downs  on  running 
account  until  January  1st,  1898,  when  the  amount  due  was 
$1,012.97.  On  that  date  Joseph  C.  Tully  was  admitted  into 
the  partnership,  which  continued  with  these  three  members 
until  February,  1905,  when  it  was  incorporated  as  John  H. 
Lyon  &  Company,  the  present  plaintiff.  Both  the  second  part- 
nership and  the  corporation  continued  the  Downs  account  un- 
til June,  1903,  when  Downs,  then  owing  a  balance  of  $1,620.36 
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on  the  account  and  notes  for  goods  purchased,  was  declared 
a  bankrupt.  Suit  was  brought  by  the  corporation  of  Lyon 
&  Company  against  Plum  on  his  guaranty,  the  bills  of  par- 
ticulars annexed  to  the  declaration  setting  forth  all  the  items 
of  the  Downs  account  from  the  beginning,  and  at  the  trial 
in  the  Essex  Circuit,  the  above  facts  appearing  on  the  plaint- 
iff's case,  motion  was  made  to  nonsuit  on  several  groimds, 
among  them  that  the  guaranty  was  not  a  continuing  one ;  that 
it  had  been  discharged  by  the  acceptance  of  notes  by  Lyon  & 
Company,  thereby  extending  the  time  of  payment,  and  that 
the  guaranty  ceased  to  be  operative  on  January  1st,  1898, 
the  date  of  Mr.  Tully's  admission  into  the  firm,  since  which 
time  the  statute  of  limitations,  which  was  duly  pleaded,  had 
run.  This  motion  was  denied,  and  defendant  having  rested 
his  case  without  offering  any  evidence,  the  jury,  by  direction 
of  the  court,  returned  a  verdict  in  favor  of  plaintiff  for  the 
full  amount  claimed  and  interest.  On  exceptions  to  the 
refusal  to  nonsuit  duly  taken,  and  the  refusal  being  assigned 
for  error,  the  grounds  then  urged  are  now  before  us. 

Regarding  the  guaranty  as  a  continuing  one,  and  the  guar- 
antor's liability  as  not  discharged  by  the  acceptance  of  notes, 
we  think  the  trial  judge,  nevertheless,  erred  in  refusing  to 
nonsuit,  as  the  case  is,  in  our  opinion,  controlled  by  the  third 
ground  of  nonsuit  presented  to  the  trial  court.  On  this  point 
the  rule,  as  stated  in  12  E,  R.  C.  469,  is  as  follows:  "A  docu- 
ment in  terms  a  continuing  guaranty,  given  to  two  or  more 
persons  constituting  a  body  fluctuating  as  to  numbers,  will 
in  general  continue  in  force  only  so  long  as  the  body  remains 
unchanged."  And  in  20  Cyc.  1431,  the  rule,  as  stated  in  the 
text,  is  that  if  the  guaranty  is  directed  to  a  firm,  a  change 
in  the  partnership  terminates  the  offer,  and  advances  made 
by  the  new  firm  are  not  secured  by  it. 

An  examination  of  the  decisions  shows  that  they  fully  sup- 
port the  rule.  In  the  case  of  Wright  v.  Russell,  3  WUs,  530, 
a  bond  given  for  fidelity  of  a  clerk  to  his  then  employer  was 
held  not  to  apply  to  his  subsequent  service  in  a  partnership 
formed  of  the  original  employer  and  one  associated  with  him. 

Tiie  case  of  Barclay  v,  Lucas,  noted  in  the  report  of  Barker 
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V.  Parker,  1  T.  R.  291,  is  the  only  one  we  find  to  the  contrar)\ 
In  that  case  the  bond  was  for  the  faithful  service  of  one 
Philip  Jones  in  the  shop  and  counting-house  of  the  three 
plaintiffs,  who  afterwards  took  another  partner,  subsequent 
to  whose  admission  the  default  occurred,  and  plaintiflfs  sued 
for  only  three-quarters  of  the  amount  in  default,  as  their 
share  secured  to  them.  The  judges.  Lord  Mansfield  presid- 
ing, held  plaintiflfs  entitled  to  recover,  construing  the  bond 
in  the  light  of  their  knowledge  that  banking  and  commercial 
houses  were  notoriously  fluctuating  in  membership,  and  that 
the  bond  was  intended  to  secure  "the  house"  as  a  variable 
quantity,  and  arguing  db  inconvenienti  that  under  a  contrary 
decision  business  houses  would  have  to  take  new  security  with 
each  change  of  partners,  as,  indeed,  they  would.  Subse- 
quently, however.  Lord  Mansfield  himself  declared  in  Weston 
V.  Barton,  4  Taunt.  673,  that  Barclay  v.  Lucas  must  be  taken 
as  overruled,  and  in  Spiers  v.  Houston,  4  Bligh  (N.  S,)  515, 
it  was  held  in  the  House  of  Lords  that  a  guaranty  of  moneys 
advanced  by  a  firm  consisting  of  two  persons  will  not  extend 
to  a  new  firm  in  which  a  third  person  is  introduced  as  a 
partner,  and  that  payments  made  by  the  principal,  after  the 
alteration  of  the  firm  and  in  transactions  with  him,  are  appli- 
cable to  the  extinction  of  the  balance  due  the  old  firm  at  the 
date  of  the  alteration,  a  rule  applicable,  as  will  be  seen,  to  the 
present  case. 

The  rule  as  to  changes  in  the  firm  secured  is  not  confined 
to  increase  in  a  partnership  by  admission  of  a  new  partner, 
but  extends  to  a  decrease  by  voluntary  act  or  by  death,  and 
to  incorporation  of  the  partnership,  the  general  proposition 
being  that  transactions  occurring  after  any  material  change 
in  the  status  or  composition  of  the  party  originally  guaran- 
teed will  not  be  covered  by  the  guaranty.  De  Coly.  Ouar, 
(Eng,  ed.)  250,  265;  Strange  v.  Lee,  3  East  484;  Dry  v. 
Davy,  10  Adolph.  &  E.  30.  The  American  cases  are  to  the 
same  effect.  Penoyer  v.  Watson,  16  Johns,  100;  Bamett  v. 
Smith,  J  7  ///.  565;  Holmes  v.  Small,  157  Mass,  221;  State 
V.  Boon,  44  Mo,  254;  Smith  v.  Montgomery,  3  Tex.  199. 
The  rule  was  applied  in  this  state  to  the  case  of  a  mortgage 
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security,  in  Forst  v.  Kirkpatrick,  19  Dick.  Ch.  Rep,  578,  and 
seems  to  us  to  be  founded  on  reason  and  policy.  Plum,  the 
defendant,  presumably  knew  both  Lyon  and  Knight,  of  the 
original  firm,  and  had  a  right  to  rely  on  their  care  in  extend- 
ing credit  and  promptness  in  collection.  He  could  not  be 
expected  to  know  what  part  a  new  partner  might  play  in  the 
business  of  the  firm.  Such  new  partner  might  be  entrusted 
with  the  entire  management  of  credits  and  collections,  and 
might  negligently  extend  undue  credit  and  delay  collection. 
Plum  guaranteed  the  original  finn  and  that  alone.  His  lia- 
bility is  measured  by  the  terms  of  his  contract  which  is  strict- 
issimi  juris,  and  not  to  be  extended  by  implication.  Manur 
facturers'  Bank  v.  Dickerson,  12  Vroom  448.  And  the  addi- 
tion of  a  partner  to  the  firm  of  Lyon  &  Company  was  an 
additional  risk  which  Plum  did  not  assume. 

Plum's  liability,  therefore,  did  not  extend  to  credits  given 
by  the  new  firm  of  Lyon  &  Company  after  Tully's  admis- 
sion into  it.  And  imder  the  doctrine  of  Spiers  v.  Houston, 
supra,  payments  made  by  the  debtor  after  the  change  of 
membership,  are  applicable  to  the  earlier  items  of  the  account. 
Such  payments,  in  the  present  case,  were  sufficient  to  extin- 
guish those  items,  which,  moreover,  are  barred  by  the  statute 
of  limitations.  There  was,  therefore,  no  remaining  liability 
on  the  guaranty,  and  the  trial  judge  should  have  ordered  a 
nonsuit. 

The  judgment  will  be  reversed. 

For  affirmance — None. 

For  reversal — The  Chancellor,  Chief  Justice,  Gakri- 
soN,  Swayze,  Reed,  Trenchard,  Parker,  Bergen,  Booert, 
Vroom,  Green,  Gray,  Dill,  J.J.     13. 
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ANNIE  McCarthy,  defendant  in  error,  v.  metro- 
politan LIFE  INSURANCE  COMPANY,  PLAINTIFF  IN 
ERROR. 

Submitted  November  29,  1907— Decided  March  2,  1908. 

1.  Where  fair-minded  men  might  honestly  differ  as  to  the  conclusions 
to  be  drawn  from  facts,  whether  controverted  or  uncon  trover  ted, 
the  question  at  issue  should  go  to  the  jury. 

2.  In  an  action  on  a  policy  of  life  insurance,  the  defence  being  in- 
tentional poisoning,  either  by  the  insured  or  the  beneficiary,  it 
appeared  that  insured  was  a  laboring  man  much  older  than  his 
wife;  that  he  worked  at  night,  and  that  shortly  after  his  usual 
midnight  supper,  prepared  by  the  wife,  he  was  seized  with  cramps, 
diarrhoea  and  vomiting,  which  are  symptoms  of  arsenical  poison- 
ing, and  died  after  an  illness  of  about  three  days,  an  autopsy  dis- 
closing sufficient  arsenic  to  cause  death.  Less  than  a  month  be- 
fore death  he  had  taken  out  a  policy  upon  his  life  for  $2,000, 
payable  to  his  wife  as  beneficiary,  and  of  which  she  knew.  In 
view  of  these  and  other  circumstances  appearing  in  the  evidence — 
Heldf  that  the  direction  of  a  verdict  against  the  company  was 
error. 


On  error  to  the  Supreme  Court. 

For  the  plaintiflf  in  error,  Willard  P.  Voorhces. 

For  the  defendant  in  error,  John  A.  Coan  and  Oeorge  S, 
Silzer. 

The  opinion  of  the  court  was  delivered  by 

Parkek,  J.  This  is  an  action  on  a  policy  of  life  insurance, 
the  defendant*  in  error,  plaintiflf  below,  being  the  widow  of 
the  insured  and  the  beneficiar}^  namod  in  the  policy.  The 
action  of  the  trial  court  assigned  for  error  was  the  direction 
of  a  verdict  for  the  plaintiflf,  counsel  of  the  company  insisting 
that  the  case  should  have  been  submitted  to  the  jury. 

The  defendant  company  pleaded  specially — first,  that  the 
insured  had  died  of  poison  intentionally  self-administered, 
and  secondly,  that  tha  beneficiary  had  caused  the  death  of  the 
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insured  by  poison,  with  intent  to  defraud  the  company.  In 
support  of  these  defences  evidence  was  given  tending  to  show 
the  following  facts:  That  deceased  was  a  laboring  man,  a 
coal  trimniar,  working  at  night  at  the  South  Amboy  coal 
wharves.  He  was  forty-five  years  of  age,  his  wife  twenty-six. 
He  had  four  industrial  policies,  on  which  the  weekly  pay- 
ments aggregated  fifty  cents.  On  May  17th,  1905,  the  policy 
in  question  was  issued,  in  amount  $2,000,  premiums  payable 
quarterly,  $27.84  each.  There  was  evidence  that  the  wife 
knew  of  this,  as  she  had  to  sign  some  paper  relating  to  amend- 
ment of  the  policy.  Only  the  first  quarterly  premium  was 
paid,  as  he  died  on  June  14th,  1905,  less  than  a  month  after 
delivery  of  the  policy.  On  the  night  of  the  11th  of  June 
deceased  went,  as  usual,  to  his  work  at  six  o'clock,  returning 
home  at  midnight,  in  accordance  with  his  regular  custom,  to 
eat  his  supper,  prepared  usually  for  him  by  his  wife.  No 
question  was  raised  as  to  who  prepared  it  that  night,  and  no 
unusual  circumstances  appeared.  Deceased  was  in  good 
health  that  night  tintil  some  two  or  three  hours  after  he  had 
eaten  his  supper,  when  he  was  taken  sick  with  diarrhoea  and 
vomiting,  which  the  testimony  showed  were  symptoms  of 
arsenical  poisoning.  He  spoke  of  some  water  that  he  had 
been  drinking,  but  nothing  further  appeared  about  that. 
Being  unable  to  continue  his  work,  he  went  home  about  four 
A.  M.  with  his  brother-in-law,  and  the  next  morning  a  physi- 
cian was  called  in,  who  prescribed  as  for  a  case  of  gastritis 
and  malaria.  Another  physician  was  called  in  the  next  day, 
and  both  found  the  same  symptoms  of  diarrhoea,  pain  in  the 
stomach,  nausea  and  aching  all  over,  all  characteristic  of 
arsenical  poisoning.  Xeither  physician  prescribed  any  arsenic. 
One  witness  heard  him  Hsk  his  wife  for  a  drink  of  water,  and 
hoard  her  say  to  him  in  reply,  "Why  don't  you  die  like  any 
man?"  After  his  death  and  burial  the  body  was  exhumed 
and  an  analysis  made  of  the  viscera,  resulting  in  the  discovery 
of  quite  sufficient  arsenic  to  cause  death. 

All  these  matters  were  testified  to  without  substantial  con- 
tradiction.   The  widow  was  not  sworn  as  a  witness. 
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We  think  that  in  view  of  this  evidence  there  was  error  in 
the  direction  of  a  verdict  for  the  plaintiff.  There  was  ample 
evidence  to  justify  a  jury  in  finding  that  deceased  died  of 
arsenical  poisoning.  The  question  would  then  be,  How  did 
such  poison  enter  the  system?  And  the  answer  to  this  must 
be  left  to  inference  from  facts  and  circumstances  given  in 
evidence,  and  which  the  jury  might  consider  fairly  proved. 
It  seems  to  us  to  be  clearly  a  jury  question  whether  the 
arsenic  was  in  the  supper  that  he  ate.  There  is  no  reason  for 
supposing  it  to  have  been  in  the  water.  If  it  was  in  the  food, 
a  natural  inference  would  be  that  the  wife  put  it  there — per- 
haps accidentally,  but  not  probably  so.  Her  answer  to  his 
request  for  water  was  evidential  as  to  her  state  of  mind.  A 
witness  who  heard  this  answer  testified  that  it  seemed  to  bo 
in  joke,  but  as  to  this  the  jury  should  decide,  and  the  very 
recent  issue  of  an  insurance  policy  upon  the  husband^s  life, 
payable  to  the  wife,  and  of  which  she  had  knowledge,  is  sig- 
nificant as  evidencing  a  motive  for  the  alleged  crime.  21 
Am.  &  Eng,  Encycl.  L.  {2d  ed.)  215. 

We  think  the  evidence  adduced  fairly  raised  an  issue  of 
fact,  as  to  poisoning  by  the  wife,  if  not  indeed  the  further 
issue  of  intentional  self-poisoning,  which  the  jury  should 
have  been  allowed  to  pass  upon.  Poisoning  is  a  crime  easy 
to  conceal  and  difficult  to  discover,  and  much,  in  cases  involv- 
ing poison,  must  be  left  to  inference  and  circumstantial  evi- 
dence, even  in  criminal  cases.  But  no  question  of  reasonable 
doubt  was  here  involved,  nor  could  a  finding  for  the  defend- 
ailt  be  in  any  way  prejudicial  to  the  claimant  if  prosecuted 
criminally.  The  jury  would  have  passed  on  it  as  a  pure 
question  of  preponderance  of  evidence,  and  might  well  have 
decided  that  it  was  not  proved,  but  the  case,  in  our  opinion, 
was  clearly  within  the  province  of  the  jury.  A  verdict  is 
properly  directed  when  the  facts  are  not  in  dispute,  and  the 
inferences  from  them  not  in  doubt,  the  question  at  issue 
being  then  one  of  law  only.  Belcher  v.  Manchester  Building 
and  Loan  Association,  45  Vroom  833.  But  where  fair- 
minded  men  might  honestly  differ  as  to  the  conclusions  to  be 
drawn  from  facts,  whether  controverted  or  uncontroverted. 
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the  question  at  issue  should  go  to  the  jury.    Bennett  v.  Busch, 
ante  p.  240. 

For  this  error  of  the  trial  court  the  judgment  must  be 
reversed  and  a  venire  de  novo  awarded. 

For  affirmance — Vroom,  J.     1. 

For  reversal — The  Chancellor,  Chief  Justice,  Garri- 
son, SwAYZE,  Reed,  Trenchard,  Parker,  Bergen,  Booert, 
Green,  Gray,  Dill,  J.J.     12. 


SUSAN  V.  SLATER,  PLAINTIFF  IN  ERROR,  v.  NORTH  JER- 
SEY STREET  RAILWAY  COMPANY,  DEFENDANT  IN 
ERROR. 

Argued  December  5,  1907— Decided  March  2,  1908. 

1.  Where  a  trolley  company  applies  a  lubricant  to  its  tracks  along  a 
public  street  in  order  that  its  cars  may  pass  around  a  curve  more 
easily,  it  is  its  duty  to  make  the  application  in  such  manner  as 
not  to  endanger  the  safety  of  persons  entitled  to  use  the  street 

2.  In  crossing  a  public  street  at  a  corner  where  a  pavement  crossing 
has  been  laid,  the  plaintiff  had  a  right  to  assume  that  it  was  a 
safe  place  to  walk  over,  and  that  there  was  no  danger  in  doing  so. 
unless  warned  to  the  contrary,  and  when  passing  along  the  cross- 
ing was  not  guilty  of  contributory  negligence  because  in  observing 
an  approaching  street  car  to  avoid  danger  from  it,  she  inadvert- 
ently stepped  upon  a  portion  of  the  crossing  covered  with  oil,  put 
there  by  defendant  as  a  track  lubricant,  and  was  thrown  down 
and  injured. 

8.  The  non-joinder  of  her  husband  by  a  married  woman  in  an  action 
of  tort  brought  by  her,  is  not  the  proper  basis  of  a  nonsuit  where 
the  only  plea  is  not  guilty. 


On  error  to  the  Supreme  Court. 

For  the  plaintiff  in  error,  Warren  Dixon, 

For  the  defendant  in  error,  William  D,  Edwards  and  Edwin 
F,  Smith. 
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The  opinion  of  the  court  was  delivered  by 

Bergen,  J.  The  defendant,  being  the  owner  and  operator 
of  a  street  railway,  caused  the  tracks  to  be  lubricated  with 
oil  at  a  curve  in  the  tracks.  The  purpose  of  the  curve  was 
to  carry  the  cars  used  on  the  tracks  from  one  street  to  another 
running  at  right  angles  thereto.  At  this  point  there  was  a 
street  crossing  provided  with  a  pavement  for  the  use  of  foot 
passengers  crossing  from  one  side  of  the  street  to  the  other. 

At  the  close  of  the  plaintiffs  case  it  appeared  that  she  was 
using  the  crossing  pavement,  and  while  watching  an  approach- 
ing trolley  car  inadvertently  stepped  upon  the  track  and  pave- 
ment immediately  adjoining,  without  noticing  the  oil  or 
lubricant  put  there  by  the  defendant  shori;ly  before,  and  was 
thereby  thrown  and  seriously  injured;  that  a  car  was  ap- 
proaching about  half  a  block  away  to  which  she  gave  her 
attention,  and,  therefore,  did  not  observe  the  oil  or  grease 
which  she  could  have  seen  and  avoided  if  she  had  not  been 
watching  the  coming  car;  that,  although  she  had  brought  the 
suit  in  her  own  name,  she  was  a  married  woman. 

In  this  condition  of  the  proofs  defendant  moved  for  a  non- 
suit upon  the  grounds — first,  that  no  negligence  had  been 
shown  either  by  defendant  or  its  servants;  second,  because 
contributory  negligence  on  the  part  of  the  plaintiff  had  been 
shown ;  third,  because  the  plaintiff  was  a  married  woman  and 
had  brought  the  suit  without  joining  her  husband  as  plaintiff. 

On  the  first  point  it  appears  by  the  answers  to  interrog- 
atories served  on  the  defendant  that  it  had  placed  oil  upon 
the  curve  at  the  place  where  plaintiff  fell,  before  the  date  of 
the  accident,  but  whether  on  that  day  or  not  defendant  was 
unable  to  say ;  that  oil  was  put  on  with  a  brush.  The  plaint- 
iff testified  on  cross-examination  that  she  looked  to  see  what 
she  had  slipped  on  and  said  that  the  tracks  and  crosswalk 
between  the  tracks  had  something  on  it,  and  that  she  not  only 
saw  the  grease  on  the  track,  but  on  the  surface  also,  and  in 
her  examination-in-chief  she  said,  "I  stepped  on  the  rail  and 
walk  at  the  same  time  and  I  slipped." 

Under  the  well-established  rule  in  this  state  a  person  using 
the  sidewalks  and  crosswalks  of  a  public  street  has  a  right  to 
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presume  that  they  are  safe  for  ordinary  use,  and  that  "there 
is  no  dangerous  impediment  or  pitfall  in  any  part  of  it" 
{Durant  v.  Palmer,  5  Butcher  544),  and  when  this  defendant 
placed  upon  its  tracks,  and  the  pavement  of  the  crosswalk, 
sufficient  black  oil  or  other  lubricant  to  throw  one  who  might 
step  upon  it,  a  case  is  presented,  which,  if  not  justifying  a 
direction  for  the  plaintiff,  at  least  required  the  submission  to 
the  jury  of  the  question  whether  the  conduct  of  this  defend- 
ant in  making  the  crosswalk  dangerous  was  not,  under  the 
circumstances,  a  negligent  act. 

The  second  point  was  based  upon  the  alleged  contributory 
negligence  of  the  plaintiff.  The  defendant  in  error  contends 
that  plaintiff's  negligence  produced  the  injury  because  she 
admits  that  the  cause  of  it  was  obvious,  and  that  she  would 
have  seen  it  and  avoided  it  if  she  had  not  been  watching  the 
car,  and  that  the  car  she  was  observing  was  over  half  a  block 
away.  Starting  with  the  presumption,  as  she  was  justified 
in  doing,  that  the  crossing  was  in  a  safe  condition  for  walk- 
ing over,  she  cannot  be  charged  with  contributory  negligence 
because,  while  she  was  endeavoring  to  avoid  a  known  and 
approaching  danger,  she  walked  unconsciously  into  another 
and  unexpected  one,  which  she  had  no  reason  to  apprehend. 
She  was  exercising  a  lawful  right  in  crossing  the  street,  but 
in  doing  so  it  became  her  duty  to  avoid  collision  with  others 
rightfully  on  the  street,  and  it  cannot  be  said  that  under  the 
evidence  in  this  case  she  used  any  greater  care  to  avoid  the 
trolley  car  than  was  reasonably  prudent  under  the  circum- 
stances, and  such  care  she  was  bound  to  exercise.  Newark 
Passenger  Railway  Co,  v.  Block,  26  Vroom  606.  It  was  error 
to  take  from  the  jury  the  question  of  contributory  negligence 
under  the  evidence  in  this  case. 

The  third  point,  viz.,  the  non-joinder  of  the  husband  has 
no  merit.  The  only  plea  was  not  guilty.  If  the  defendant 
intended  to  avail  itself  of  the  omission  complained  of  there 
should  have  been  a  plea  in  abatement  and  notice  of  non- 
joinder, and  the  fact  of  non-joinder  of  the  husband  would 
not,  under  the  pleading  in  this  case,  support  a  nonsuit. 

The  judgment  below  is  reversed,  and  a  new  trial  ordered. 
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For  affirmance — None. 

For  reversal — ^The  Chancellob,  Chief  Justice,  Garri- 
son, SwAYZE,  Reed,  Trenchard,  Parker,  Bergen,  Bogert, 
Vroom,  Green,  Dill,  J.J.    12. 


GEORGE  H.  DENTZ  ET  AL.,  DEFENDANTS  IN  ERROR,  v. 
THE  PENNSYLVANIA  RAILROAD  COMPANY,  PLAINT- 
IFF IN  ERROR. 

Submitted  December  13,  1907— Decided  June  15,  1908. 

1.  Negligence  is  not  to  be  presumed  from  the  mere  fact  of  a  moving 
boat  colliding  with  another  moored  in  a  slip,  when  the  plaintiffs' 
case  shows  several  acts  of  the  defendant  previous  to  the  actual 
collision,  all  of  which  tended  to  the  result,  and  might  be  found  to 
be  explanatory  of  it,  without  requiring  an  inference  of  negligence. 
Presumptions  in  favor  of  plaintiff  exist  only  in  the  absence,  not 
in  the  presence,  of  explanation  by  him. 

2.  Where  the  plaintiffs'  case  shows  the  conditions  under  which  an 
accident  happens,  and  the  question  is  raised  whether  under  the 
circumstances  specified  the  conduct  of  the  defendant  was  negli- 
gent, the  rule  res  ipsa  loquitur  does  not  apply. 


On  error  to  Hudson  Circuit. 

For  the  plaintiff  in  error,  James  B.  Vredenburgh. 

For  the  defendants  in  error,  Davis  &  Bastings. 

The  opinion  of  the  court  was  delivered  by 

Bergen,  J.  The  plaintiffs'  case  showed  that  defendant's 
tug  was  towing  a  lighter,  loaded  with  three  hundred  and 
fifty  tons  of  iron,  from  Brooklyn  to  the  Xew  Jersey  shore; 
that  while  in  the  East  river,  and  just  off  the  slip  between 
piers  four  and  five,  a  swell,  caused  by  a  passing  boat,  caused 
the  lighter  to  leak  and  it  began  to  fill  rapidly;  that  the  cap- 
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tain  of  the  tug,  in  order  to  save  his  cargo,  endeavored  to  beach 
the  lighter  by  entering  the  slip  between  the  piers  mentioned, 
in  which  was  moored  the  plaintiffs'  tug  with  two  lighters 
lying  between  it  and  pier  three;  that  there  were  canal  boats 
in  the  slip  along  pier  four  nearly  opposite  plaintiffs'  tug; 
that  the  lighter  had  listed  considerably  as  it  approached  and 
entered  the  slip,  though  the  situation  was  not  then  considered 
dangerous ;  that  when  opposite  plaintiffs'  tug  the  stem  of  the 
lighter,  owing  to  the  parting  of  a  hawser,  caused  by  the  great 
strain  it  was  under,  swung  off  lightly  from  the  tug,  whereby 
the  whole  strain  was  thrown,  on  the  hawser  at  the  bow  of  the 
tug,  causing  a  greater  listing  of  the  lighter  towards  the  tug, 
creating  a  situation  in  which  there  was  imminent  danger  that 
the  load  of  iron  upon  the  lighter  would  slide  over  on  the  tug 
and  pink  both  it  and  the  lighter;  that  at  this  juncture  the 
captain  of  the  defendant's  tug  ordered  the  hawser  cut,  and 
when  this  was  done  the  tug  righted,  and  the  load  of  iron  on 
the  lighter  slid  into  the  water,  the  result  being  that  the  side 
of  the  lighter  towards  plaintiffs'  tug  was  raised  out  of  the 
water  and  the  lighter  cast  on  it,  causing  it  to  sink. 

On  this  state  of  facts  the  trial  court  charged  the  jury  as 
follows :  "Ordinarily  speaking,  when  one  vessel  is  tied  up  to 
a  dock  and  a  tug  with  a  tow  collides  with  the  vessel  still  tied 
up,  the  presumption  is  that  there  was  some  negligence  on  the 
part  of  those  who  were  managing  the  tugboat.  And  that  pre- 
sumption would  seem  to  exist  in  this  case,  in  the  first  in- 
stance, and  I  think  you  are  entitled  to  start  with  that  pre- 
sumption." To  this  an  exception  was  taken  and  error 
assigned.  We  think  that,  imder  the  circumstances  shown  in 
this  case  by  the  plaintiffs,  an  instruction  that  the  jury  should 
begin  their  consideration  of  the  facts  with  the  presumption 
that  the  defendant  was  negligent  from  the  mere  fact  that  the 
lighter  collided  with  plaintiffs'  tug,  was  an  error  which  re- 
quires a  reversal  of  this  judgment.  When  nothing  appears 
except  that  a  boat,  coming  into  a  slip  under  ordinary  con- 
ditions, collides  with  another  moored  therein,  a  presumption 
of  negligence  in  the  operation  of  the  moving  boat  arises,  but 
where,   as  in  this  case,   the  plaintiffs  show  the  conditions 
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under  which  the  accident  happened,  and  the  question  is  raised 
whether,  under  the  circumstances  specified,  the  conduct  of 
the  defendant  was  negligent,  the  rule  res  ipsa  loquitur  does 
not  apply.  The  immediate  cause  of  this  collision  was  the 
cutting  of  a  hawser,  which  became  necessary  to  prevent  the 
sinking  of  defendant's  tug  and  the  probable  loss  of  life.  By 
the  plaintiffs'  case  it  appeared  that  unless  the  hawser  had 
been  cut  the  lighter  would  have  sunk  and  carried  defendants 
tug  down  with  it.  Whether,  under  the  circumstances,  it  was 
negligent  to  bring  the  lighter  into  the  slip,  or  to  cut  the 
hawser  when  and  where  it  was  done,  could  only  be  deter- 
mined by  considering  all  the  explanatory  facts  introduced  by 
plaintiffs,  among  which  were  the  bringing  of  a  sinking  lighter 
into  the  slip ;  the  parting,  imder  strain,  of  the  stem  hawser ; 
the  not  keeping  at  a  greater  distance  from  plaintiffs'  tug,  and 
whether  the  cutting  of  the  hawser  and  the  releasing  of  the 
lighter  when  it  was  abreast  plaintiffs'  tug  was  necessary  to 
save  life,  or  justifiable,  if  defendant  had  not,  up  to  that  point, 
been  negligent.  Each  of  these  acts  were  aids  to  the  collision, 
and  were  proven  by  plaintiffs  as  reasons  for  charging  negli- 
gence, and  in  explanation  of  alleged  negligent  conduct  which 
went  beyond  the  mere  fact  of  collision  as  a  presumption  of 
negligence.  The  plaintiffs  did  not  rely  upon  the  presump- 
tion of  negligence  arising  from  a  collision  resulting  from 
negligent  operation  alone,  but  upon  circumstances  entirely 
aside  from  it  which  contributed  to  that  end.  The  collision 
did  not  result  from  the  direct  operation  of  defendant's  tug, 
but  because  of  the  separation  of  the  tug  from  the  lighter  it 
had  in  tow,  and  whether  the  act  which  parted  the  tug  from 
the  lighter,  whereby  the  lighter  collided  with  the  plaintiffs' 
tug,  was  a  negligent  one,  depended  on  circumstances  proven 
and  not  alone  upon  the  fact  of  the  collision.  If  a  vessel  lying 
at  anchor  in  plain  view  is  run  into  by  another,  nothing  more 
appearing,  the  reasonable  presumption  is  that  the  collision 
resulted  from  negligence  in  the  operation  of  the  moving 
vessel,  but  if  it  appear  in  the  plaintiffs'  case  that,  while  the 
moving  boat  was  being  properly  navigated,  her  rudder  chains 
suddenly  broke  and  she  became  unmanageable,  no  presump- 
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tion  of  negligence  in  the  operation  of  the  vessel  arises.  It  is 
only  where  the  cause  of  such  a  collision  remains  undisclosed 
that  the  presumption  of  negligence  exists.  Presumptions 
exist  in  favor  of  the  plaintiffs  only  in  the  absence,  not  in  the 
presence,  of  explanation  by  them. 

In  the  present  case  all  of  the  circumstances  proven  by  the 
plaintiffs  as  the  basis  of  the  alleged  negligence  were  sub- 
mitted to  the  jury,  with  the  preliminary  instruction  that  they 
were  to  start  with  the  presumption  of  defendant's  negligence. 
The  facts  relating  to  the  collision  were  practically  undis- 
puted, and  if  the  accident,  as  described  by  the  plaintiffs,  jus- 
tified a  presumption  of  negligence,  the  defence  was  deprived 
of  the  benefit  of  the  consideration  by  the  jury  of  the  ques- 
tions. Whether  the  captain  of  defendant's  tug  failed  to  exer- 
cise reasonable  care  and  skill  in  going  into  the  slip?  Was 
there  so  great  an  emergency  as  to  justify  the  cutting  of  the 
hawser?  Did  the  captain  exercise  reasonable  care  toward 
other  vessels  in  the  slip  in  taking  in  the  lighter?  All  of 
these  acts  of  defendant's  captain  the  plaintiffs  proved  as 
showing  negligence,  and  an  instruction  that  negligence  must 
be  presumed  from  the  collision,  necessarily  eliminated  from 
the  consideration  of  the  jury  every  explanatory  fact  offered 
by  the  plaintiffs.  If  negligence  is  to  be  presumed  the  case 
should  have  ended  there  by  a  direction  for  plaintiffs,  because 
nothing  remained  for  the  jury  to  pass  upon  other  than  the 
question  of  the  amoimt  of  damages,  for  the  testimony  on 
both  sides  was  substantially  the  same,  and  if  a  presumption 
of  negligence,  arising  from  the  fact  of  the  collision,  remained 
after  the  plaintiffs'  explanation  of  the  manner  in  which  it 
happened,  it  was  of  no  advantage  to  the  defendant  to  have 
the  character  of  its  acts  submitted  to  the  jury.  That  they 
were  in  fact  submitted  does  not  correct  the  wrong,  for  the 
burden  of  showing  negligence  is  on  the  plaintiffs,  and  it  can- 
not be  shifted  by  raising  a  presumption  in  favor  of  the  plaint- 
iffs, on  evidence  which  the  court  submits  to  the  jury  for  the 
purpose  of  permitting  it  to  draw  an  inference  antagonistic  to 
a  presumption  raised  on  the  same  state  of  facts.  It  is  putting 
the  defendant  in  an  unfair  position,  as  it  practically  requires 


Digitized  by  VjOOQ IC 


NOVEMBER  TERM,  1907.  897 

46  Vroom.  Cicalese  v.  Lehigh  Valley  Railroad  Co. 

it  to  overcome  a  presumption  which  the  court  directs  the 
jury  has  been  raised  out  of  the  very  testimony  submitted,  and 
upon  which  the  defendant  relies  for  its  exculpation. 

The  judgment  under  review  is  reversed  and  a  venire  de  novo 
ordered. 

For  affirmance — ^The  Chancellor,  Bogert,  J.    2. 

For  reversal — The  Chief  Justice,  Garrison,  Svtayze, 
Reed,  Trenchard,  Bergen,  A^room,  Green,  Gray,  Dill, 
J.J.    10. 


JOSEPH    CICALESE,    DEFENDANT   IN    EUKOR,    v.    LEHKJH 
VALLEY  RAILROAD  COMPANY,  PLAINTIFF  IN  ERROR. 

Argued  December  .*{,  1007— Decided  March  2,  1908. 

1.  Ill  order  to  be  relieved  from  the  assumption  of  the  risk  of  being 
injured  by  using  an  obviously  defective  hand  car,  upon  the  ground 
that  the  master  had  promised  to  repair  the  defect,  a  servant  must 
show  affirmatively  that  such  promise  was  made  by  the  master,  or 
by  one  standing  in  his  place  authorized  to  make  the  promise  for 
him. 

2.  Where  no  express  authority  to  promise  repairs  is  shown,  and  the 
proof  is  limited  to  the  fact  that  the  promisor  was  the  foreman  of 
a  gang  of  track  laborers,  directing  them  in  their  work,  the  fore- 
man and  workmen  are  fellow-servants  and  no  inference  can  legally 
be  drawn  that  the  foreman,  because  of  the  position  he  held,  was 
empowered  by  the  master  to  make  a  promise  to  repair  upon  which 
a  servant  can  rely  to  relieve  him  from  the  implied  assumption  of 
the  risk  of  obvious  dangers  connected  with  his  employment,  and 
where  the  question  was  submitted  to  the  jury  whether,  under  such 
a  state  of  facts,  there  was  a  legitimate  and  reasonable  inference 
to  be  drawn  that  the  foreman  was  authorized  to  promise  for  the 
master,  an  error  was  committed. 

3.  Where  a  railroad  company  provides  hand  cars  for  the  transporta- 
tion of  its  employes  from  the  place  where  they  have  been  working 
to  a  point  convenient  to  their  homes,  even  if  the  journey  is  com- 
menced after  the  usual  work  of  the  day  has  ceased,  the  relation 
of  master  and  servant  continues  until  the  employe  has  reached  the 
destination  to  which  he  is  being  carried  by,  or  with  the  consent 
of  the  company,  and  the  company  is  not  relieved  of  its  duty  to 

Vol.  xlvi.  57 
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furnish  a  reaM)Dably  safe  machine  and  appliances  for  that  pur- 
pose while  such  relation  continues  to  exist. 
4.  A  refusal  to  charge,  on  request,  that  the  superior  servant  rule  has 
never  been  adopted  in  this  state,  and  that  the  foreman  of  a  gang 
of  laborers,  of  whom  the  plaintiff  was  one,  is  a  fellow-servant  of 
the  plaintiff,  and  that  a  promise  to  make  repairs,  made  by  such 
foreman,  would  not  bind  the  defendant  unless  the  jury  should 
find  that  he  had,  in  fact,  been  authorized  by  the  defendant  to  make 
such  promise,  is  error. 


On  error  to  the  Supreme  Court,  Essex  County  Circuit. 

For  the  plaintiff  in  error,  Conover  English  and  Robert  H. 
McCarter, 

For  the  defendant  in  error,  Thomas  L,  Raymond. 

The  opinion  of  the  court  was  delivered  bv 

Bergen,  J.  The  plaintiff  was  one  of  a  gang  of  laborers 
employed  as  trackmen  by  the  defendant,  working  under  the 
supervision  of  a  foreman,  who  was  constantly  present  direct- 
'ing  the  work.  At  the  close  of  the  work  on  August  8th,  1905, 
the  plaintiff,  together  with  other  of  the  workmen,  started  to 
go  home  on  a  hand  car,  as  they  had  been  accustomed  to,  and 
while  operating  the  car  by  means  of  a  handle  l>ar,  the  plaintiff 
was  thrown  from  it,  and  suffered  injuries,  compensation  for 
which  is  the  object  of  this  suit.  The  car  was  provided  for  the 
UHO  made  of  it  by  the  defendant,  and  the  cause  of  the  injury 
was  a  defective  handle  bar,  the  us<^  of  which  was  necessary  to 
propel  the  car.  Before  he  })egan  to  use  the  bar  the  plaintiff 
knew  it  was  defc^ctive.  and  called  the  attention  of  the  foreman 
to  it,  saying,  "The  handle  is  all  loose;  we  can't  work  with 
this.''  The  condition  of  the  bar  had  been  known  to  the 
plaintiff  for  a  day  or  two  previous,  so  when  he  undertook  to 
use  it  on  the  day  of  the  accident  ho  was  aware  that  in  order 
to  operate  the  car  he  could  only  do  so  by  using  an  appliance 
which  he  knew  to  ho  defective  and  dangerous,  and  thereby 
assumed,  unless  relieved  from  it,  the  risk  of  injury  likely  to 
happi^n  to  him  from  such  use. 

It  is  not  claimed  in  this  case  that  the  appliance,  when  fur- 
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nished  by  the  master,  was  not  in  good  order  and  a  reasonably 
safe  tool  for  the  purpose  intended. 

The  right  of  this  plaintiff  to  recover,  under  the  conditions 
present,  depends  upon  his  showing  affirmatively  that  he  was 
absolved  from  his  implied  contract  with  the  defendant  that 
he  would  assume  the  risk  of  obvious  dangers  connected  with 
his  employment,  upon  the  ground  that  the  master  had  made 
him  a  promise  to  remedy  the  defective  appliance,  upon  which 
promise  he  had  a  lawful  right  to  rely. 

The  only  promise  shown  was  one  by  the  foreman  of  a  gang 
of  workmen  of  which  the  plaintiff  was  one.  If  such  promise 
was  made  by  one  standing  in  the  place  of  the  master,  and 
authorized  to  speak  for  it  in  that  respect,  then  the  plaintiff 
had  a  right  to  rely  upon  it,  and  the  inference  of  his  willing- 
ness to  incur  the  obvious  risks  incident  to  his  employment  no 
longer  remained,  and  he  was  relieved  from  the  implied  as- 
sumption of  such  risks.  It  is  not  pretended  that  there  was 
any  express  authority  shown,  but  the  plaintiff  insists  that  the 
jury  could  properly  infer  that  there  was  an  implied  authority 
vested  in  the  foreman  incident  to  the  position  held  by  him, 
and  that  when  the  foreman  said,  in  reply  to  plaintiff's  com- 
plaint, "I  will  fix  it  to-morrow  morning,"  it  was  the  promise 
of  one  authorized  by  the  master  to  speak  for  him.  Whether 
such  inference  should  be  drawn  from  these  facts  was  sub- 
mitted to  the  jur}',  who  found  that  it  could  be,  and  there  was 
a  verdict  for  the  plaintiff.  At  the  close  of  plaintiff's  case  a 
motion  to  nonsuit  was  made,  and  at  the  close  of  the  whole 
case  defendant  moved  for  the  direction  of  a  verdict  for  the 
defendant.  Both  motions  were  refused,  and  an  exception 
taken  and  sealed  to  each  refusal.  The  uncontradicted  testi- 
mony  was  that  the  person  who  made  the  alleged  promise  was 
merely  the  foreman  of  a  gang  of  men  engaged  in  repairing 
and  laying  railroad  tracks,  who,  under  the  settled  law  of  this 
state,  was  their  fellow-servant,  and  the  fact  that  he  was  fore- 
man or  boss  of  the  gang  under  his  immediate  supervision  and 
direction  justifies  no  inference  that  he  was  authorized  to 
speak  for  the  defendant  and  promise  that  it  would  repair  the 
defective  appliance.    He  had  no  more  authority,  because  of  the 
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position  he  held,  to  make  such  a  promise  for  the  master  than 
any  other  of  plaintiff's  fellow-servants,  for  all  were  employed 
in  a  common  service.  O'Brien  v.  American  Dredging  Co.,  24 
Vroom  291. 

In  Spencer  v.  Haines,  45  Vroom  13,  plaintiff  was  in- 
jured because  a  guard  rail,  which  was  out  of  order,  had  been 
removed  for  repairs.  She  had  complained  to  an  engineer 
regularly  employed  for  the  purpose  of  looking  after  all  the 
machinery  in  defendant's  building,  and  he  had  promised 
plaintiff  to  repair  the  rail,  and  had  taken  it  away  for  that 
purpose.  In  an  opinion  by  the  Chief  Justice,  the  Supreme 
Court  declared  that,  in  the  absence  of  proof  of  any  fact  from 
which  authority  could  be  fairly  inferred,  it  was  error  to  leave 
to  the  jury  the  question  whether  plaintiff  was  justified  in 
relying  upon  the  promise  to  repair  made  by  the  engineer.  If 
the  authority  to  make  the  required  promise  cannot  be  law- 
fully inferred  where  the  promisor  was  an  engineer  employed 
to  make  repairs  generally,  such  an  inference  cannot  be  sup- 
ported by  proof  that  the  promisor  was  a  fellow-servant  of 
plaintiff.  The  defendant  was  clearly  entitled  to  a  direction 
in  its  favor  on  thej  whole  case,  and  the  refusal  of  the  trial 
court  to  so  direct  was  an  injurious  error. 

Error  was  also  assigned  upon  the  refusal  of  the  trial  court 
to  charge,  as  requested,  that  as  the  injury  to  the  plaintiff 
happened  after  the  work  for  the  day  had  closed,  and  there 
being  no  evidence  of  any  contract  by  the  defendant  to  carry 
the  plaintiff  to  and  from  his  work,  the  relation  of  master  and 
servant  no  longer  existed,  and  if  there  was  any  liability 
attaching  to  defendant  it  arose  because  the  plaintiff  was  a 
licensee,  and  that  defendant  was  only  responsible  for  such 
injuries  as  resulted  from  willful  negligence.  We  are  of 
opinion  that  it  was  not  error  to  decline  to  charge  as  requested. 
The  relation  of  master  and  servant  continues  during  the  car- 
riage of  the  servant  to  and  from  his  work,  when  done  by  the 
master,  or  with  his  consent,  where  from  the  character  of  the 
service  such  transportation  is  beneficial  both  to  the  master 
and  servant.  In  the  case  under  review  the  servant  was  work- 
ing at  different  points  along  the  railroad  of  the  defendant, 
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and  it  was  the  custom  of  defendant  to  furnish  a  sufficient 
number  of  hand  cars  to  take  all  of  the  men  belonging  to  the 
gang  to  a  destination  convenient  to  their  homes,  and  the  fur- 
nishing of  such  cars  by  defendant,  and  their  use  by  the 
plaintiff  for  such  purpose,  being  a  custom  availed  of  by  both 
parties,  it  became  an  element  of  the  employment,  accepted 
and  acted  on  by  the  parties  as  a  part  thereof. 

In  Bowles  V.  Ind.  Ry.  Co,,  27  Ind,  App.  672,  the  plaintiff 
was  a  workman  engaged  in  the  construction  of  a  trolley  line, 
and  was  transported  to  and  from  his  work  in  a  wagon  drawn 
by  horses  furnished  by  defendant.  While  plaintiff  was  being 
carried  to  his  work  the  horses  ran  away,  and  he  was  injured. 
In  holding  that  the  relation  of  master  and  servant  continued 
to  exist  during  such  conveyance,  the  court  said :  "In  view  of 
the  migratory  character  of  the  service,  such  transportation 
facilitated  the  prosecution  of  the  work,  and  was  beneficial  to 
both  employer  and  employes.  It  was  by  the  conduct  of  the 
parties,  if  not  by  their  express  agreement,  an  ingredient  and 
instrumentality  of  the  employment.  *  *  *  It  was  arranged 
between  the  employer  and  employe  that  the  latter  '/70uld  thus 
go  and  come  with  his  fellow-workmen,  thereby  expediting  the 
work  with  greater  convenience  for  all  concerned." 

In  Oillshannon  v.  Stony  Brook  Railroad  Co.,  10  ('ush.  228, 
it  appeared  that  plaintiff  rode  each  morning  and  evening, 
with  other  laborers,  to  and  from  his  work  on  a  grav<»l  train  of 
the  defendant,  with  its  consent  and  for  mutual  convenience, 
no  compensation  being  paid  directly  or  indirectly  by  the 
laborers  for  passage,  nor  was  the  company  under  any  contract 
to  convey  them  to  and  from  their  work.  The  plaintiff  was 
injured  through  the  negligence  of  defendant's  servant.  On 
this  state  of  facts  the  court  h^^ld  that  if  by  the  contract  of 
service  the  plaintiff  was  to  l)e  carried  by  the  defendant  to  the 
place  where  he  was  to  work,  then  the  injury  was  received 
while  engaged  in  the  service  for  which  he  was  employed,  but 
if  it  was  not  properly  inferablp  from  the  evidence  that  the 
contract  actiially  embraced  this  transportation,  there  was  a 
permissive   privilege  granted   to   the  plaintiff,   of   which   he 
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availed  himself  to  facilitate  his  labor  and  t«ervice,  and  was 
connected  with  it,  and  the  relation  of  master  and  servant 
existed.  See,  also,  O'Brien  v.  Boston  and  Albany  Railroad 
Co.,  138  Mass,  387. 

In  Van  Blarcom,  Administrator,  v.  Central  Railroad  Co., 
44  Vroom  540,  the  plaintiff  was  injured  while  riding  with 
others  on  their  way  home,  after  the  close  of  their  work,  upon 
defendant's  locomotive,  and  during  the  journey  the  locomo- 
tive left  the  rails,  and  plaintiff  was  injured.  It  was  assumed 
by  this  court  on  the  facts  stated  that  the  plaintiff  in  that  case 
was  still  in  the  employ  of  the  master  while  proceeding  to  his 
home  on  defendant's  engine.  Chancellor  Magie,  speaking  for 
the  court,  said :  "It  is  obvious  from  these  fa^'ts  that  the  ques- 
tion was  whether  the  railroad  company,  the  employer  of  the 
intestate,  had  failed  in  the  performance  of  any  duty  which  it 
owed  to  its  employe."  The  determination  of  this  case  was 
based  upon  the  rule  which  imposes  on  the  master  the  duty  to 
take  care  that  the  place  in  which  his  servant  is  to  work  shall 
be  reasonably  safe,  and  affirmed  the  expression  of  Mr.  Justice 
Garrison  in  the  Supreme  Court  in  passing  on  the  same  case, 
that  "the  pertinent  rules  of  law  were  those  touching  the 
degree  of  care  owed  by  a  master  to  his  servant  in  this  respei't.'' 
S.  C,  43  Id.  33.  If  any  doubt  existed  that  the  relation  of 
master  and  servant  continued  while  the  plaintiff  in  that  case 
was  being  transported  to  his  home  after  his  work  for  the  day 
had  l)een  concluded,  it  would  not  have  escaped  the  attention 
of  the  Supreme  Court  and  of  this  court. 

The  fifth  assignment  of  error  is  based  on  the  refusal  of  the 
trial  court  to  charge,  on  request,  that  the  superior  servant 
rule  has  never  l)een  adopted  in  this  state;  that  the  boss  of  the 
gang  of  workmen  was  a  fellow-st^rv-ant  of  the  plaintiff,  and 
that  the  defendant  was  not  bound  by  any  alleged  promises  to 
repair  made  by  him  in  his  capacity  as  boss,,  and  unless  the 
jury  should  find  that  he  had  in  fact  l>een  authorized  by  the 
defendant  to  act  as  its  n^presentative  in  the  matter  of  making 
such  promises,  the  verdict  should  be  for  the  defendant. 

This  request  was  undoubtedly  based  upon  the  assumption 
that,  having  refused  to  nonsuit  or  direct  a  verdict,  the  ques- 
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tion  whether  the  conferring  of  the  required  authority  could 
\)e  inferred  from  the  evidence  was  to  Ix^  submitted  by  the 
court  to  the  jury,  and  the  defendant  was  entitled  to  have  the 
jurv'  instructed  that  they  must  find  from  the  evidence  that 
the  foreman  was  authorized  by  the  defendant  to  act  for  it  as 
its  representative  in  making  the  necessary  promise  to  repair, 
and  that,  in  the  absence  of  such  finding,  defendant  was  enti- 
tled to  their  verdict.  The  refusal  to  charge  as  requested  was 
error.  For  the  reasons  given,  the  judgment  below  is  reversed 
and  a  new  trial  ordered. 

For    affirmance — The     Chancellor,     Chief     Justice, 
Trenchakd,  Bogert,  Gray,  Dill,  J.J.     6. 

For  reversal — Garrison,  Swayze,  Reed,  Parker,  Bergen, 
Vroom,  Green,  J.J.     7. 


WILLIAM  BOWLER,  PROSKCUTOR,  DEFENDANT  IN  ERROR. 
V.  REBECCA  J.  OSBORNE.  RESPONDENT,  PLAINTIFF  IN 
ERROR. 

Submitted  January  10,  1008— Decided  June  15,  11)08. 

1.  A  District  Court  is  not  deprived  of  jurisdiction  where  there  are 
mutual  demands  exceeding  the  jurisdictional  amount,  if  the  bal- 
ance in  dispute  is  less  than  $Ji00. 

2.  Where  a  defendant  in  her  set-off  claimed  more  than  $300,  but  at 
the  trial  confessed  the  plaintiff's  claim  and  only  demanded  judg- 
ment for  the  balance  between  her  debt  to  the  plaintiff,  and  the 
amount  of  her  set-off,  which  balance  w^as  less  than  $300,  the 
amount  due  defendant,  less*  plaintiff's  debt  admitted,  was  the 
balance  or  matter  in  dispute  over  which  the  District  Court  had 
jurisdiction.  It  is  not  the  amount  of  the  claims  of  the  respective 
parties  against  each  other,  but  the  balance  in  dispute  that  is  the 
test  of  jurisdiction  in  such  case. 


On  error  to  Supreme  Court,  whose  opinion  is  reported  in 
45  Vroom  316. 
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For  the  respondent  and  plaintiff  in  error,  Thompson  & 

Cole. 

For  tlie  prosecutor  and  defendant  in  error,   William  M. 

Clevvnger, 

The  opinion  of  the  court  was  delivered  by 

Bkrgen,  J.  The  jurisdiction  of  the  District  Courts  of  this 
state  is  limited  to  **Every  suit  of  a  civil  nature  at  law,  or  to 
recover  any  penalty  imposed  or  authorized  by  any  law  of  this 
state,  where  the  debt,  balance,  penalty,  damage  or  other  matter 
in  dispute  does  not  exceed,  exclusive  of  costs,  the  sum  of 
three  hundred  dollars,"  &c.  Pamph.  L.  1902,  p.  368.  The 
language  is  substantially  that  used  to  fix  the  jurisdiction  of 
courts  for  the  trial  of  small  causes  in  this  state,  and  has 
been  exhibited  on  our  statute  books  for  many  years,  the  only 
substantial  change  being  amendments  increasing  from  time 
to  time  the  jurisdictional  amount.  The  question  now  to  be 
considered  is  whether  the  District  Court  had  the  jurisdiction 
wliicii  it  exercised  in  this  cause  under  the  following  facts, 
viz. :  The  plaintiff  instituted  his  suit  in  the  District  Court, 
claiming  judgment  in  his  state  of  demand  for  $159.84,  and 
to  this  the  defendant  pleaded  that  she  would  set  off,  against 
the  claim  of  the  plaintiff,  that  he  was  indebted  to  her  "in 
$2 39. '2 5  for  and  on  account  of  his  certain  promissory  note, 
dated  September  2Tth,  1898,  payable  thirty  days  after  date, 
which  is  still  due  and  payable  to  defendant,  and  which  amount 
is  due  and  unpaid,  with  interest."  At  the  trial,  before  any 
evidence  was  offered  by  the  plaintiff,  the  defendant  admitted 
that  there  was  no  dispute  as  to  the  correctness  of  the  plaint- 
iffV  claim,  whereupon  the  plaintiff's  case  was  rested  and  the 
trial  proceeded  for  the  purpose  of  determining  the  liability 
of  the  plaintiff  upon  the  note  which  the  defendant  claimed 
was  a  just  set-off  against  the  debt  admitted  to  be  due  from 
the  defendant  to  the  plaintiff.  If  the  interest  had  been  calcu- 
lated upon  the  note  at  the  legal  rate,  and  added  to  the  prin- 
cipal thereof,  the  amount  of  the  defendant's  claim  would  be 
in  excess  of  $300.    No  motion  was  made  to  suppress  the  set- 
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off  as  filed  because  it  exceeded  the  jurisdictional  amount,  but 
the  plaintiff  joined  with  the  defendant  in  the  trial  of  the  only 
issue  then  remaining,  which  was  whether  the  plaintiff  was 
liable  to  the  defendant  upon  the  note  which  the  defendant 
claimed  to  set  off  against  her  admitted  liability  to  the  plaint- 
iff for  the  debt  demanded  in  his  declaration.  It  further  ap- 
peared that, when  the  note  was  offered  in  evidence  it  was 
objected  to  because  it  was  claimed  that  the  endorsement  of 
the  note  by  the  plaintiff  was  irregular  and  that  no  contract 
had  been  proven  which  would  make  him  liable,  but  it  was  not 
objected  that  more  than  the  jurisdictional  amount  was  due  to 
the  defendant.  The  trial  court  submitted  to  the  jury  the 
question  of  the  liability  of  the  plaintiff  on  the  note,  that  is, 
whether  he  endorsed  as  an  accommodation  for  the  maker  or 
the  defendant,  in  these  words:  ^That  is  the  point  at  issue 
before  you,  gentlemen,  and  if  you  find  that  he  was  a  guar- 
antor, that  he  was  an  accommodation  for  Mr.  Evans  (the 
maker),  then  your  verdict  must  be  in  favor  of  Mrs.  Osborne 
for  such  amount  as  you  may  find  due  on  the  note,  with  in- 
terest, less  the  account  and  interest.  If  he  was  an  endorser 
as  an  accommodation  for  Mrs.  Osborne,  then  your  verdict  must 
be  in  favor  of  Mr.  Bowler  for  the  amount  of  his  claim  and 
interest."  A  request  was  made  to  charge  that  if  the  note  was 
found  to  be  legally  due,  and  the  total  was  more  than  $300, 
then  the  set-off  must  be  disregarded  and  a  verdict  found  for 
the  plaintiff  for  the  full  amount  of  his  claim,  including  in- 
terest. This  request  was  refused,  and,  we  think,  properly. 
Whereupon  the  defendant  waived  any  sum  in  excess  of  $300, 
and  the  court  charged  the  jury  that  they  might  bring  in  a 
verdict  for  either  party  should  it  not  exceed  $300,  and  "that 
in  the  situation  of  the  pleadings  and  as  the  case  is  now  before 
us,  that  the  matter  in  dispute  is  the  matter  covering  the  set- 
off in  this  case,  and,  if  necessary,  the  court  will  permit  the 
defendant  to  amend  his  set-off  or  offset  to  cover  that  point/* 
On  this  state  of  facts  the  Supreme  Court  held  that  when 
the  set-off  was  filed  the  court  had  no  jurisdiction  to  hear  the 
merits  of  that  demand,  and  that  the  jurisdiction  of  the  court 
was  restricted  to  the  determination  of  claims  whether  con- 
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tained  in  the  plaintiff's  state  of  demand  or  in  the  defendant's 
pet-off,  not  exceeding  $300,  and  that  this  diffieuliy  was  not 
renK)ved  when  the  defendant  admitted  the  full  amount  of  the 
plaintiff's  claim  without  requiring  proof  of  it,  and  demanded 
only  the  difference  between  her  claim  and  the  plaintiff's, 
although  when  such  credit  was  allowed  the  balance  claimed 
by  the  defendant  was  within  the  jurisdiction  of  the  court. 

We  cannot  agree  with  the  conclusion  reached  by  the 
Supreme  Court  on  this  point,  for  manifestly  the  debt,  balance 
or  matter  in  dispute  did  not  exceed  the  sum  of  $300,  because 
when  the  plaintiff's  claim  was  admitted  all  dispute  regarding 
it  was  removed,  and  the  only  matter  disputed  was  the  liability 
of  the  plaintiff  for  any  balance  due  defendant  after  crediting 
on  her  claim,  if  any  was  proven,  the  debt  admitted  by  the 
defendant  to  be  due  to  the  plaintiff.  If  in  this  case  the  de- 
fendant had  in  writing  credited  on  her  set-off  plaintiff's  claim, 
the  amount,  if  anything,  due  her,  would  have  been  the  amount 
in  dispute,  and  in  view  of  the  facts  that  the  plaintiff  made 
no  motion  to  strike  out  the  set-off  as  filed,  because  it  claimed 
an  amount  beyond  the  jurisdiction  of  the  court,  and  that 
after  llie  defendant  had  conceded  the  correctness  of  the  plaint- 
iff's claim  without  requiring  i^xooi  of  it,  the  plaintiff  went  to 
trial  upon  the  issue  tendered,  the  defendant's  admission  was 
as  effective  as  if  the  credit  had  been  endorsed  upon  the  set- 
off. The  cause  was  tried  by  both  parties  upon  the  theory  that 
the  credit  had  been  made,  and  an  amendment  to  the  plead- 
ings to  conform  to  the  real  issue  tried  can  be  made  after 
verdict  as  well  as  before.  The  claim  made  by  the  defendant 
here  was  within  the  jurisdiction  of  the  court  because  she 
could  in  no  event  recover  more  than  the  difference  between 
tlie  amount  due  on  her  note  and  the  sum  which  she  admitted 
to  be  due  to  the  plaintiff.  If  she  had  brought  the  suit  on  her 
note  and  credited  the  plaintiff  with  the  amount  of  his  claim 
it  could  not  be  said  that  the  matter  in  dispute  was  more  than 
the  amount  demanded,  which  would  have  been  the  balance 
due  between  the  two  accounts.  As  was  said  in  Smock  v. 
rhrockmorion,  3  Halst.  216,  217:  'The  legislature  designed 
to  give  full  jurisdiction  to  the  amount  of  one  hundred  dol- 


Digitized  by  VjOOQ IC 


XOVEMBER  TERM,  1907.  907 


.^6  Vroom.  Bowler  v.  Osborne. 


lars,  and  foreseeing  that  many  eases  would  occur  where 
mutual  demands  or  accounts  subsisting,  these  on  the  one  side 
and  the  other  might  far  exceed  one  hundred  dollars,  when 
the  balance  might  be  far  less,  and  intending  in  such  cases  to 
give  their  tribunal  jurisdiction,  they  declared,  to  remove  all 
doubt,  that  whatever  might  be  the  amount  on  either  side,  if 
the  balance  did  not  exceed  one  hundred  dollars,  the  suit 
should  be  cognizable  before  a  justice  of  the  peace." 

It  is  quite  true,  as  was  said  by  Mr.  Justice  Reed  in  Clancy 
v.  Neumeyer,  23  Vroom  299:  "That  whenever  one  of  the 
parties  claims  that  there  is  due  to  him  more  than  $200,  it 
ends  the  power  of  the  court  to  try  that  claim.  And  it  does 
not  matter  that  there  is  a  counter-claim  which,  if  credited, 
leaves  a  balance  less  than  the  jurisdictional  amount.*'  This 
is  so  because  the  party  claiming  more  than  the  jurisdictional 
amount  does  not  admit  that  any  sum  less  than  that  which 
he  claims  is  the  balance  in  dispute.  However,  in  the  same 
case,  the  court  said,  that  if  a  defendant  filed  a  counter-claim 
of  $400,  and  should  credit  upon  it  enough  of  the  plaintiff's 
demand  to  bring  the  balance  within  the  $200,  it  would  be 
cognizable,  because  there  would  then  be  a  dispute  about  a 
balance  less  than  the  jurisdictional  amount.  Holding,  as 
we  do,  that  the  admission  by  defendant  of  plaintiff's  debt 
amounted  to  a  credit  on  defendant's  claim,  which  reduced 
it  to  the  jurisdiction  of  the  court,  the  dispute  at  the  trial 
was  whether  the  plaintiff  owed  the  defendant  the  difference 
between  the  two  sums,  and  it  did  not  involve  a  contest  over 
the  full  amount  of  the  respective  demands. 

Section  33  of  the  District  Court  act  {Pamph.  L.  1898,  p, 
561),  declares  that  "where  the  debt,  balance  or  other  matter 
in  dispute,  or  amount  really  due  or  recoverable  as  aforesaid, 
exceeds,  exclusive  of  costs,  the  sum  or  value  of  $300,  the 
plaintiff  or  defendant  may  recover  in  such  court  a  sum  not 
exceeding  $300  and  costs."  And  it  is  made  lawful  for  the 
plaintiff,  or  for  the  defendant  in  a  set-off,  to  waive  the  excess 
over  $300.  The  plaintiff  having  requested  the  court  to  charge 
that  it  was  impossible  for  the  jury  to  find  more  than  $300 
due  defendant,  and  if  they  did  so  find  they  must  deduct  from 
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$300  the  sum  admitted  to  be  due  to  the  plaintiflE,  the  defend- 
ant thereupon  waived  all  of  her  claim  in  excess  of  $300,  and 
the  court  charged  that  the  matter  in  dispute  was  the  oflfeet, 
and  it  would  permit  the  defendant  to  so  amend  the  set-off  as 
to  limit  it  to  a  claim  of  $300.  We  find  no  impropriety  in 
allowing  the  amendment  at  the  time  it  was  permitted,  be- 
cause it  conformed  to  the  issue  tried  and  the  directions  given 
by  the  court  to  the  jury. 

The  conclusion  we  have  reached  on  the  single  question 
passed  on  by  the  Supreme  Court  requires  us  to  consider  the 
other  reasons  presented  and  argued  there  and  in  this  court. 
The  note  was  made  prior  to  the  adoption  of  the  Negotiable 
Instrument  act,  and  it  is  urged  that,  being  an  irregularly 
endorsed  note,  it  imports  no  commercial  contract,  and  that 
plaintiff  is  not  liable  until  the  nature  of  his  contract  is  proven. 
The  lestimony  is  conflicting,  but  there  is  evidence  from  which 
a  jury  might  infer  that  the  plaintiff  endorsed  the  note  as  an 
accommodation  endorser  or  guarantor  for  the  maker.  The 
son  of  the  defendant,  who  managed  a  part  of  her  business, 
testified  that  defendant  refused  to  accept  the  note  without 
security,  after  which  Evans,  the  maker,  procured  the  endorse- 
ment of  the  plaintiff  and  delivered  the  note  in  that  condition 
to  defendant  in  payment  of  his  debt  to  her.  The  jury  found, 
as  a  fact,  that  the  endorsement  was  made  for  the  benefit  of 
the  maker  to  enable  him  to  secure  the  acceptance  of  the  note 
by  the  defendant.  It  is  the  established  rule  in  this  court  not 
to  review  findings  of  fact  upon  certiorari  if  there  be  evidence 
from  which  the  facts  can  be  found,  and  we  think  such  evi- 
dence exists  in  this  case. 

It  is  next  insisted  that  plaintiff  is  not  liable  as  endorser, 
because  no  property  of  any  kind  was  parted  with  by  the  de- 
fendant on  the  credit  of  his  name,  and  in  support  of  this 
claim  Hayden  v.  Weldon,  14  Vroom  128,  is  cited,  but  this 
case  does  not  apply  to  the  present  situation  for  the  reason 
that,  in  the  case  cited,  the  note  was  delivered  to  the  payee  and 
was  in  his  hands  when  the  additional  endorsement  was  made, 
and  pfter  the  contract  between  the  maker  and  payee  had  been 
finally  consnnimated.     In  the  present  case  the  consideration 


Digitized  by  VjOOQ IC 


NOVEMBER  TERM,  1907.  909 


46  Vroom,  Bowler  v.  Osborne. 


of  acceptance  was  the  security  which  the  endorsement  pro- 
vided. We  find  no  error  in  the  record  of  the  trial  on  this 
point. 

The  next  objection  is  that  the  trial  court  permitted  the  de- 
fendant to  read  before  the  jury  interrogatories  and  answers 
taken,  under  a  commission,  in  a  foreign  state.  The  commis- 
sion was  procured  by  the  plaintiff,  who  prepared  and  served 
the  interrogatories  intended  to  be  annexed  to  the  commission 
in  order,  as  provided  by  the  District  Court  act,  that  the 
adverse  party  might  examine  the  same  and  submit  cross- 
interrogatories  if  he  thought  proper.  In  this  case  no  cross- 
interrogatories  were  submitted,  and  the  commission  was  duly 
executed  in  the  manner  required  by  law.  The  plaintiff  de- 
clined to  read  the  interrogatories  and  answers,  but  they  were 
read  by  the  defendant  against  the  objection  of  the  plaintiff, 
and  the  action  of  the  court  in  permitting  the  defendant  to 
read  them  was  excepted  to.  This  question  has  been  disposed 
of,  contrary  to  the  plaintiff's  view,  by  this  court,  in  Wallace 
V.  Leber,  40  Vroom  312,  321. 

The  conclusion  we  have  reached  is  that  the  judgment  of  the 
District  Court  was  correct  and  the  reversal  thereof  by  the 
Supreme  Court  was  erroneous. 

The  judgment  of  the  Supreme  Court  will  be  reversed,  and 
the  judgment  of  the  District  Court  affirmed. 

For  affirmance — Xone. 

For  reversal — The  Chancellor,  Chief  Justice,  Garri- 
son, SwAYZE,  Parker,  Bergen,  Bogert,  Vroom,  Green, 
Gray,  Dill,  J.J.     11. 
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ATLANTIC    CITY.    DEFENDANT    IN    EKROR,    v.    ADAM    W. 
FRANCE,  PLAINTIFF  IN  ERROR. 

Submitted  January  10,  1908— Decided  June  15,  1908. 

1.  Wheie  a  city  charter  empowers  the  adoption  of  ordinances  neces- 
sary and  proper  for  the  protection  of  persons  and  property,  and 
for  the  preservation  of  the  public  health,  sufficient  power  is  giyeo 
to  sustain  an  ordinance  directed  tb  the  suppression  of  the  emission 
from  smokestacks,  of  dense  smoke  containincf  soot  in  sufficient 
quantities  to  fall  upon  the  surface  of  the  city,  but  its  application 
must  be  limited  to  smoke  of  such  character  as  invades  the  rights 
of  persons  and  property. 

2.  Before  a  conviction  can  lawfully  be  had  under  such  ordinance,  the 
invasion  and  injury  must  be  determined  by  a  court  havincr  juris- 
diction over  such  matters. 


On  error  to  the  Supreme  Court,  whose  opinion  is  reportt»d 
in  46  Vroom  389. 

For  the  plaintiff  in  error,  Clarence  L.  Cole, 

For  the  defendant  in  error,  Harry  Wooiton, 

The  opinion  of  the  court  was  delivered  by 

Bergen,  J.  The  plaintiff  in  error  was  convicted,  under  an 
ordinance  of  Atlantic  City,  of  being  "the  manager  of  an  ice 
plant  within  the  limits  of  Atlantic  City,  to  which  was  at- 
tached a  smokestack  connected  with  a  furnace,  which  smoke- 
staek,  on  the  day  and  days  aforesaid,  emitted  dense  smoke, 
which  contained  soot  in  sufficient  quantity  to  permit  the  de- 
posit of  such  soot  on  a  surface  within  the  limits  of  Atlantic 
City  as  set  forth  in  the  complaint." 

The  proceedings  and  conviction  were  removed  to  the  Su- 
preme Court  by  certiorari,  where  the  judgment  was  affirmed, 
and  the  judgment  of  the  Supreme  Court  is  now  here  for 
review. 

The  reasons  filed  in  the  court  below  to  which  the  attention 
of  this  court  was  directed  are  as  follows: 
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First.  That  the  city  was  without  power  to  pass  such  an 
ordinance.  We  think  that  Pamph,  L.  1902,  pp,  284,  296,  ch. 
107,  §  15,  which  empowers  a  city  council  to  adopt  such  ordi- 
nances "as  they  may  deem  necessary  and  proper  for  the  good 
government,  order,  protection  of  persons  and  property,  and 
for  the  preservation  of  the  public  health  and  prosperity  of 
such  city  and  its  inhabitants/'  is  sufficiently  broad  and  com- 
prehensive to  sustain  an  ordinance  directed  to  the  suppression 
of  such  use  of  a  smokestack  as  causes  to  be  emitted  therefrom 
smoke  containing  soot  in  sufficient  quantities  to  create  a  nui- 
sance when  deposited  within  the  limits  of  Atlantic  City.  It 
would  be  impossible  to  define  in  an  ordinance  the  density  of 
the  smoke,  the  quantity  of  soot  to  be  deposited,  or  the  precise 
effect  required  in  each  case,  to  constitute  a  nuisance,  but  we 
think  that  the  creation  and  emission  of  dense  smoke  contain- 
ing soot  in  sufficient  quantities  to  fall  upon  the  surface  of  the 
city,  to  the  injury  of  persons,  property  and  the  public  health, 
is  a  wrong  which  the  powers  granted  to  the  city  authorizes  it 
to  suppress,  if  such  a  condition  would  be  a  nuisance  at  com- 
mon law.  We  are  also  of  opinion  that  while  the  ordinance  is 
somewhat  broad  in  its  terms,  its  application  must  be  limited 
to  smoke  of  such  character  as  invades  the  rights  of  persons 
and  property,  or  affects  injuriously  the  public  health  of  the 
inhabitants  of  the  city,  that  being  the  extent  of  the  powers 
granted,  and  that  before  a  conviction  under  it  can  be  lawfully 
had,  such  invasion  and  injury  must  be  shown,  for  whether  in 
a  given  case  the  quantity  of  dense  smoke  emitted,  soot  de- 
posited and  the  result  therefrom  is  an  invasion  of  rights  and 
property,  or  injurious  to  health,  can  only  be  conclusively  de- 
termined by  a  court  having  jurisdiction  over  such  matters. 
Hutton  V.  Ca/mden,  10  Vroom  122,  130.  The  present  case 
shows  that  the  property  of  the  complainant  was  injured  by 
the  dense  smoke  and  soot  emitted  from  defendant's  smoke- 
stack. 

Second.  That  the  city  has  no  power  to  adjudge  as  a  nui- 
sance the  emission  of  j-moke,  and  therefore  the  ordinance  was 
unreasonable  and  void.  The  emission  of  smoke  alone  is  not 
what  the  ordinance  is  aimed  at,  but  of  smoke  containing  soot 
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or  other  substances  in  sufficient  quantities  to  permit  of*  their 
being  deposited  on  the  surface  of  the  city,  and  which,  when 
deposited  on  the  property  of  a  citizen  in  sufficient  quantity  to 
damage  and  annoy  him,  thereby  becomes  intrinsically  such  a 
nuisance  as  the  common  council  has  a  right  to  prevent  and 
suppress  under  its  general  powers.  "The  authority  to  pre- 
s<*rv'e  the  health  and  safety  of  the  inhabitants  and  their  prop- 
erty, as  well  as  the  authority  to  prevent  and  abate  nuisances, 
is  a  sufficient  foundation  for  ordinances  to  suppress  and  pro- 
hibit whatever  is  intrinsically  and  inevitably  a  nuisance."  1 
Dill.  Mun.  Corp,,  §  379. 

Third.  That  the  ordinance  is  unconstitutional  because  it 
deprives  the  defendant  of  his  property  without  due  process  of 
law.  I^ws  and  ordinances  relating  to  the  comfort,  health  and 
good  government  of  the  inhabitants  of  a  city  are  ordinarily 
descril)ed  as  "police  regulations/'  and,  though  they  may  dis- 
turb the  full  enjoyment  of  a  personal  right,  are  constitu- 
tional, notwithstanding  they  do  not  provide  compensation 
thert»for,  for  they  do  not  appropriate  private  property  for 
public  use,  but  merely  regulate  its  enjoyment  by  the  owner, 
who  is  supposed  to  be  compensated  by  sharing  in  the  benefits 
which  such  regulations  are  intended  to  secure.  He  holds  his 
proiK»rty  subject  to  the  restriction  that  he  must  so  use  it  as 
not  to  injure  another,  and  an  ordinance  which  so  controls  his 
use  of  it  that  it  shall  not  prove  injurious  to  his  neighbor,  or 
the  inhabitants  generally  of  the  municipality,  is  not  a  taking 
of  his  property  without  compensation. 

Fourth.  That  the  complaint  does  not  show  that  the  prose- 
cutor had  any  control  over  the  plant  or  building.  The  ordi- 
nance is  directed  against  the  owner,  agent,  manager,  lessee  or 
occupant  of  any  building,  &c.  The  complaint  charges  that 
the  prosecutor  was  the  owner  and  manager  of  the  building. 
This,  we  think,  is  sufficient  to  charge  that  he  had  the  control 
of  the  building.  An  allegation  of  ownership  and  manage- 
ment clearly  implies  control. 

Fifth.  That  the  conviction  does  not  show  that  the  prose- 
cutor had  any  control  over  the  building,  and  that  there  was 
no  finding  of  fact  that  the  soot  was  deposited  on  any  surface 
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within  the  limits  of  Atlantic  City.  The  finding  is  that  the 
prosecutor  was  the  manager.  This  is  sufficient  to  bring  him 
within  the  class  described  in  the  ordinance,  and  the  judgment 
further  declares  that  the  smokestack  emitted  dense  smoke 
containing  soot  in  sufficient  quantities  to  permit  the  deposit 
thereof  within  the  limits  of  Atlantic  City.  This  finding  is 
all  that  the  ordinance  requires,  and,  the  evidence  shows,  was 
based  upon  proof  of  injury  to  property.  This  disposes  of  all 
the  reasons  assigned  which  were  argued. 

The  judgment  of  the  Supreme  Court  will  be  affirmed. 

For  affirmance — The  Chief  Justice,  Garrison,  Swayze, 
Trenchard,  Parker,  Bergen,  Voorhees,  Minturn,  Bo- 
GERT,  Vredenburgh,  Vroom,  Green,  Gray,  Dill,  J.J.     14. 

For  reversal — None. 


LAMBERTUS  C.  BOBBINK  ET  AL.,  PLAINTIFFS  IN  ERROR, 
V.  ERIE  RAILROAD  COMPANY  ET  AL.,  DEFENDANTS  IN 
ERROR. 

Argued  December  9,  11)07— Decided  March  2,  1908. 

Where  the  evidence  only  discloses  that,  in  crossing  a  frog  or  device 
used  to  permit  the  tracks  of  one  railroad  to  cross  those  of  another, 
the  foot  of  plaintiffs'  horse  was  caught  in  the  appliance,  thrown 
and  injured,  and  the  only  ground  of  negligence  attributable  to 
defendants  is  the  use  of  a  crossing  frog  of  a  standard  pattern 
which  is  in  general  use  in  the  United  States  by  like  companies  for 
a  similar  purpose,  no  legal  liability  of  the  defendants  is  shown, 
and  the  case  was  properly  disposed  of  by  the  trial  judge  in  direct- 
ing judgment  of  nonsuit. 


On  error  to  the  Supreme  Court. 

For  the  plaintiflfs  in  error,  George  P,  Rust  and  Arthur  S. 
Corbin, 
Vol.  xlvi.  58 
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For  tlic  defendant  in  error  Erie  Railroad  Company,  Collins 
&  Corbin, 

For  the  defendant  in  error  Jersey  City,  Hoboken  and  Pat- 
erson  Street  Railroad  Company,  William  B.  Gourley. 

The  opinion  of  the  court  was  delivered  by 

Bergen,  J.  The  horse  of  the  plaintiffs'  caught  its  foot  in 
a  device  used  by  th?  defendant*;  on  Passaic  street,  in  the  city 
of  Passaic,  where  the  tracks  of  the  defendants  cross^nl  each 
other,  which  resulted  in  throwing  the  animal  and  seriously 
injuring  it.  This  suit  was  instituted  to  recover  damages  for 
such  injury,  and  at  the  close  of  plaintiffs'  case  a  judgment  of 
nonsuit  was  entered  by  direction  of  the  court,  to  reverse  which 
this  writ  of  error  is  prosecuted. 

The  plaintiffs'  driver  testified  that  when  crossing  the  tracks 
at  Passaic  street,  "I  had  to  swing  around  in  the  trolley  track 
to  the  right  to  avoid  other  trucks  coming  east  and  going  west, 
and  my  nigh  side  forefoot  caught  in  the  slot  of  the  trolley 
and  the  Erie  track  and  threw  him."  This  was  the  only  de- 
scription given  of  the  accident,  and  manifestly  the  occurrence 
as  described  does  not  raise  a  presumption  of  negligence  on 
the  part  of  the  defendants,  and  the  case  would  fall,  if  there 
was  no  other  proof,  under  the  rule  laid  down  in  Bahr  v. 
Lombard,  Ayres  &  Co.,  24  Vroom  233.  But  the  plaintiffs 
undertook  to  avoid  this  fatal  infirmity  in  their  case  by  at- 
tempting to  show  that  the  device  was  a  negligent  construction, 
obviously  defective  and  dangerous,  and  its  use  at  the  place  in 
question  an  act  of  negligence  by  the  defendants.  The  only 
testimony  on  this  branch  of  the  case  was  given  by  an  expert 
called  by  the  plaintiffs,  who  testified  as  follows: 

''Q.  Don't  you  know  that  this  is  a  recognized  standard 
device,  and  adopted  by  the  steam  railroads  and  street  rail- 
roads of  the  United  States? 

"A.  I  know  that  there  has  been  a  device;  yes,  sir. 

"Q,  And  that  it  is  adopted  at  this  particular  crossing? 

"A.  The  measurements  are  quite  similar. 
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''Q,  And  that  it  is  the  standard  for  all  railway  crossings  of 
the  United  States? 

*'A,  I  cannot  answer  positively;  I  presume  it  is." 

It  thus  appears  from  plaintiffs'  witness  that  the  frog  used 
by  the  defendants  was  of  a  standard  pattern  in  general  use 
for  the  purpose  to  which  it  was  applied  by  the  defendants, 
and  they  were  therefore  guilty  of  no  breach  of  duty  in  using 
it.    Fiver  v.  Pennsylvania  Railroad  Co,,  45  Vroom  619. 

A  witness  called  by  tlie  plaintiffs,  having  testified  that  he 
could  plainly  see  the  Passaic  street  crossing  from  his  place  of 
business,  and  that  he  had  observed  horses  traveling  over  the 
frog  or  device  complained  of,  was  asked  what  he  had  "ob- 
served with  reference  to  horses  on  this  crossing."  Objection 
to  the  question  being  interposed  and  sustained,  an  exception 
was  sealed  and  error  assigned.  The  question  was  objection- 
able because  of  its  generality,  but,  assuming  that  it  was  in- 
tended to  call  for  the  observation  by  the  witness  of  similar 
occurrences,  it  was  properly  overruled.  The  fact  that  other 
horses  had  caught  their  feet  in  the  frog  would  not,  standing 
alone,  justify  the  conclusion  that  the  frog  was  improperly 
constructed.  The  admission  of  such  evidence  would  require 
the  examination  and  determination,  in  each  case  the  witness 
might  testify  to,  of  the  degree  of  care  exercised  by  those  in 
charge  of  the  horses  injured.  Testimony  of  this  character 
would  lead  to  the  trial  of  issues  distinct  from  those  under 
consideration,  and  was  condemned  by  Chief  Justice  Depue  in 
Temperance  Hall  Association  of  Trenton  v.  Giles,  4  Vroom 
260. 

The  last  ground  of  error  is  that  the  court  overruled  evi- 
dence tending  to  show  that  a  change  could  be  made  in  this 
device  without  interfering  with  its  usefulness  to  the  defend- 
ants, and  at  the  same  time  make  it  safer  than  at  present  for 
horses  traveling  over  it.  The  question  was  properly  over- 
ruled, for  the  witness  had  testified  that  the  device  was  sub- 
stantially the  same  that  had  been  generally  adopted  for  rail- 
road crossings  in  the  United  States.  The  witness  might  have 
known  of  a  device  which  was  better,  but  the  defendants  are 
not  bound  to  abandon  an  appliance  or  apparatus  which  had 
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received  general  approval  every  time  a  person  comes  with  one 
which  he  thinks,  or  is  supposed  to  be,  better.  Hojf  v.  West 
Jersey  Railroad  Co.,  16  Vroom  201. 

The  judgment  of  nonsuit  w^as  properly  ordered,  and  the 
judgment  below  is  affirmed. 

For  affirmance — The  Chaxcellor,  Chief  Justice,  Gar- 
rison, SwAYZE,  Reed,  Trench  a  rd,  Parker,  Bergen,  Bo- 
GERT,  Yroom,  Green,  Gray,  Dill,  J.J.    13. 

For  reversal — None. 


SAMUEL  P.  GERHARDT,  PLAINTIFF  AND  PLAINTIFF  IN 
ERROR.  V.  ABRAHAM  G.  BOETTGER,  DEFENDANT  AND 
DEFENDANT  IN  ERROR. 

Moved  December  12,  1907— Decided  June  15,  1908. 

1.  Exceptions  taken  at  the  trial  must  be  so  precise  and  specific  as  to 
direct  the  mind  of  the  trial  judge  to  the  etact  point  objected  to. 
This  court  will  not  reverse  a  judgment  on  grounds  not  taken  in 
the  trial  court. 

2.  In  an  action  for  use  and  occupation  under  the  third  section  of 
the  Landlord  and  Tenant  act,  which  provides  that  it  shaU  be 
lawful  for  a  landlord,  where  the  agreement  is  not  by  deed,  to 
recover  a  reasonable  satisfaction  for  his  land  held  and  occupied 
by  another,  where  it  appeared  that  there  was  a  lease  stipulating 
a  certain  compensation  for  the  use  and  occupation  of  some  lands, 
but  the  evidence  left  it  in  doubt  whether  the  lands  for  whose  use 
the  action  was  brought  included  the  lands  covered  by  the  lease, 
though  defendant  was  put  in  possession  of  the  lands  at  the  mak- 
ing of  the  lease,  a  charge  that  it  was  for  the  jury  to  decide 
whether  the  land  was  intended  to  be  included  in  the  property 
originally  leased,  and  whether  plaintiff  put  defendant  in  possession 
of  the  property  when  the  lease  w^as  made,  in  which  case  there 
could  be  no  recovery,  was  proper,  as  the  undisputed  fact  that  at 
the  making  of  the  lease  the  defendant  was  put  in  possession  of 
the  lands  in  question  rebutted  any  presumption  that  he  agreed  to 
pay  for  their  use  anything  beyond  the  rent  provided  by  the  lease. 
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On  error  to  the  Supreme  Court. 

This  ease  was  tried  at  the  Atlantic  Circuit,  before  Judge 
Endicott,  and  a  jury,  and  a  verdict  rendered  for  the  defendant. 

For  the  plaintiff  in  error,  William  M,  Clevenger. 

For  the  defendant  in  error,  Clarence  L,  Cole. 

The  opinion  of  the  court  was  delivered  by 

Vroom,  J.  The  action  is  to  recover  for  the  use  and  occu- 
pation, from  November  1st,  1899,  until  October  Ist,  1904,  of 
a  lot  of  land  in  Atlantic  Cit}^  and  described  in  the  first  count 
of  the  declaration  as  being  on  the  north  side  of  Arctic  avenue, 
beginning  twenty  'feet  east  of  the  east  line  of  Moore  street, 
and  fronting  fifty  feet  on  Arctic  avenue,  and  being  eighty-five 
feet  in  depth.  The  declaration  contains  a  special  count  alleg- 
ing the  indebtedness  of  the  defendant  for  the  use  and  occupa- 
tion of  said  premises,  and  his  failure  to  pay  for  the  same  in 
disregard  of  his  promises,  and  also  a  second  count  containing 
the  common  money  counts  in  assumpsit. 

The  defendant  pleaded  nil  debet  to  the  first  ground  above 
stated,  and  also  a  special  plea  that  the  plaintiff,  "on  the  thir- 
tieth of  October,  1899,  by  writing  under  seal,  &c.,  granted 
and  demised  to  defendant  certain  premises,  described  as  being 
a  store  dwelling  and  bakehouse  and  ovens,  known  as  711 
Arctic  avenue,  in  Atlantic  City,  with  the  appurtenances,  for 
the  term  of  five  years,  from  the  first  of  November,  eighteen 
hundred  and  ninety-nine,  at  the  yearly  rental  or  sum  of 
$1,000,"  and  that  thereupon  the  plaintiff  put  defendant  in 
possession  of  the  premises  described  in  said  lease,  which  prem- 
ises so  described,  and  which  plaintiff  put  defendant  in  posses- 
sion, include  the  premises  described  in  the  declaration,  for 
which  possession  the  defendant  paid  to  the  plaintiff  the  rent 
by  him  agreed  to  be  paid,  and  that  thereafter,  on  the  26th  of 
October,  1904,  the  plaintiff,  by  lease  in  \\Titing  under  seal, 
granted  and  demised  unto  the  defendant  "the  same  store, 


Digitized  by  VjOOQ IC 


918  COURT  OF  EEROES  AND  APPEALS. 

Gerhardt  v.  Boettger.  75  N,  J.  L, 

dwelling,  bakehouse  and  ovens,  located  at  711  Arctic  avenue, 
and  on  the  land  described  in  lease  between  the  parties  hereto, 
dated  October  30th,  1899,  and  which,  the  said  Boettger  used 
and  occupied  by  virtue  thereof  from  the  first  day  of  Novem- 
ber, 1899,  to  the  first  day  of  November,  1904,  at  the  rent  of 
one  hundred  dollars,  to  be  paid  in  advance,"  which  premises 
so  described  include  the  premises  described  in  the  declaration, 
for  which  the  defendant  paid  the  rent  agreed  to  be  paid,  and 
surrendered  the  possession  of  the  premises  at  the  end  of  the 
term  therein  mentioned.  To  the  second  count  in  the  declara- 
tion the  defendant  pleaded  the  general  issue. 

The  replication  of  the  plaintiff  to  the  special  plea  averred — 
first,  that  the  writing  of  October  30th,  1899,  did  not  include 
the  premises  described  in  the  plaintiff's  declaration,  nor  was 
the  plaintiff  placed  in  possession  of  the  said  premises  by  the 
plaintiff,  and  secondly,  that  the  writing  dated  October  26th, 
1904,  did  not  include  the  premises  described  in  the  plaintiff's 
declaration. 

At  the  trial  the  defendant  introduced  in  evidence  the  two 
leases,  which  were  substantially  in  form  as  described  in  the 
special  plea. 

The  evidence  disclosed  that  the  plaintiff  rented  to  the  de- 
fendant the  property  in  Atlantic  City,  twenty  feet  by  eighty- 
five  feet,  at  the  corner  of  Moore  street  and  Arctic  avenue, 
together  with  the  property  sixty-five  feet  by  one  hundred  feet, 
containing  a  bakehouse  and  stables,  by  the  lease  dated  No- 
vember 1st,  1899,  and  that  the  defendant  went  into  possession 
of  the  lot,  thirty  feet  by  eighty-five  feet,  which  stands  at  the 
side  of  the  bakehouse,  and  started  to  use  that  lot  from  the 
beginning,  and  continued  in  possession  of  it  until  December 
1st,  1904;  that  he  built  a  one-story  store  on  the  front  part  of 
the  lot  and  a  flour  shed  along  one  side,  and  in  the  rear  he 
built  a  shed ;  that  he  paid  no  rent  for  the  lot,  and  that  the  lot 
was  reasonably  worth  $100  a  year. 

The  lease  of  October  30th,  1899,  contains  an  option  to  the 
defendant  to  purchase  a  tract  of  land  therein  particularly 
described  by  metes  and  boimds,  and  which  description  it  is 
insisted  included  only  the  &rsi  two  lots  above  mentioned,  but 
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it  does  not  appear  in  the  lease  that  the  property  of  which 
this  option  is  given  is  the  same  property  previously  demised. 

There  was  no  dispute  as  to  the  continuouB  possession  by  the 
defendant  of  the  property  in  question  with  the  full  knowl- 
edge of  the  plaintiff,  and  that  no  demand  was  made  on  the 
defendant  for  the  payment  of  rent  before  the  bringing  of  this 
suit. 

At  the  close  of  the  case  the  defendant  moved  for  the  direc- 
tion of  a  verdict,  as  did  also  the  plaintiff;  the  trial  judge 
refused  both  motions,  and  exception  was  taken  to  the  refusal 
by  the  plaintiff. 

The  trial  judge,  in  charging  the  jury,  said :  "The  question 
for  you  to  decide  is  whether  the  land,  for  the  use  of  which 
suit  i^  now  brought,  was  intended  to  be  included  in  the  prop- 
erty originally  leased,  and  whether  plaintiff  put  defendant  in 
possession  of  that  property  when  the  lease  was  made.  If  so, 
tliere  can  be  no  recovery  in  this  case.  If  it  was  not  leased,  not 
intended  to  be  leased,  if  he  was  not  put  in  possession  of  it  as 
a  part  of  the  property  which  was  leased,  then  the  plaintiff 
would  be  entitled  to  recover  a  fair  rental  value  for  the  term 
wliich  the  defendant  occupied  it." 

The  plaintiff  in  error  relies  upon  three  assignments  of 
error,  based  upon  exceptions  taken  at  the  trial.  The  first 
exception  is  that  "the  plaiiitiflf,  after  the  close  of  the  defend- 
ant's case,  moved  that  a  verdict  be  directed  in  favor  of  the 
plaintiff,  for  the  reason  that  it  undisputably  appeared  that 
the  defendant  had  occupied  and  used  as  tenant  the  property 
of  the  plaintiff,  which  motion,  after  argument,  his  honor,  the 
judge,  denied,  to  which  ruling  of  the  court  the  plaintiff  prayed 
a  bill  of  exceptions,  and  the  judge  sealed  the  exceptions  ac- 
cordingly." I  find  nothing  in  this  bill  of  exception  which 
would  justify  a  reversal,  even  if  it  had  appeared  beyond  dis- 
pute in  the  bill  that  the  defendant  had  used  and  occupied  as 
tenant  the  property  of  the  plaintiff.  This  fact  alone  would 
not  have  justified  a  verdict  in  favor  of  the  latter,  for  the 
reason  that  from  anything  that  appeared  to  the  contrary,  the 
defendant  may  have  paid  the  rent  as  it  fell  due.  But  it  does 
not  appear  from  the  bill  that  the  defendant  had  used  and 
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occupied  the  plaintiffs  property  as  a  tenant.  There  is  but 
the  mere  assertion  of  that  fact  by  counsel  for  the  plaintiff  as 
a  ground  for  his  motion  that  a  verdict  be  directed. 

The  second  exception  is  to  the  following  extract  from  the 
charge  of  the  trial  judge,  viz.:  ^The  question  for  you  to 
decide  is  whether  the  land,  for  the  use  of  which  suit  is  now 
brought,  was  intended  to  be  included  in  the  property  origi- 
nally leased."  Nothing  appears  in  this  bill  of  exceptions  to 
show  whether  this  instruction  in  the  charge  was  proper  or  not. 
The  lease  is  not  before  us,  and,  for  anything  that  appears  to 
the  contrary,  the  land  described  in  the  declaration  may  have 
been  included  with  the  lease,  and,  if  that  is  so,  the  action  of 
the  trial  court  in  leaving  the  question  to  the  jury,  rather  than 
deciding  it  against  the  plaintiff,  was  prejudicial  to  the  de- 
fendant and  not  to  the  plaintiff,  and  affords  no  ground  of 
reversal. 

The  third  exception  is  also  directed  at  an  extract  contained 
in  the  charge,  viz.:  "And  whether  plaintiff  put  defendant 
into  possession  of  the  property  when  the  lease  was  made;  if 
so,  there  can  be  no  recovery  in  this  case."  Without  knowl- 
edge of  the  facts,  it  is  impossible  to  say  that  there  was  any- 
thing erroneous  in  this  instruction.  There  are  no  facts  con- 
tained in  the  bill  of  exception  throwing  any  light  upon  the 
matter. 

As  was  said  by  Mr.  Justice  Pitney,  in  Addis  v.  Rushmore, 
45  Vroom  649,  in  this  court :  "It  seems  hardly  necessary  to 
repeat  what  has  been  so  often  laid  down  by  this  court,  and  the 
Supreme  Court,  that  the  office  of  an  exception  is  to  direct  the 
mind  of  the  trial  judge  to  the  precise  point  upon  which  he  is  al- 
leged to  have  made  an  erroneous  ruling,  and  thus  obviate  mis- 
trials due  to  inadvertent  slips  and  errors;  and  if,  on  the  other 
hand,  he  adheres  to  the  ruling,  when  his  attention  is  called 
to  the  point,  he  is  to  seal  a  bill  of  exception  as  evidence  to  the 
court  of  review  that  the  alleged  error  has  been  committed. 
It  is  a  fundamental  principle  in  the  common-law  method  of 
trial  and  review  that  an  exception  to  be  of  any  avail  must  be 
precise  and  specific.    This  court  does  not  reverse  on  grounds 
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not  taken  in  the  trial  court."  The  exceptions  taken  here 
obviously  are  not  precise  and  specific  and  fail  to  present  the 
precise  view  of  which  a  review  was  sought. 

The  numerous  decisions  of  this  court  upon  this  question 
are  collated  in  Addis  v.  Rtishmore,  supra,  and  need  not  be 
again  cited. 

I  think,  however,  the  charge  of  the  court  was  correct.  The 
action  was  for  use  and  occupation,  under  the  third  section  of 
the  act  concerning  landlords  and  tenants  (Oen,  Stat,,  p. 
1915),  which  provides  that  it  shall  be  lawful  for  the  landlord, 
where  the  agreement  is  not  by  deed,  to  recover  a  reasonable 
satisfaction  for  the  land  held  or  occupied  by  the  defendant, 
in  an  action  on  the  case,  for  the  use  and  occupation  of  what 
was  BO  held  or  enjoyed;  and  if  in  evidence  on  the  trial  of 
such  action  any  parol  demise  or  any  agreement,  not  being  by 
deed,  whereon  a  certain  rent  was  reserved,  shall  appear,  the 
plaintiff  shall  not  for  this  reason  be  nonsuited,  but  may  make 
use  thereof  as  an  evidence  of  the  quantwm  of  damages  to  be 
recovered. 

By  this  section  the  action  is  necessarily  based  upon  the 
implied  undertaking  to  pay  the  reasonable  value  or  the  agreed 
value  for  the  use  and  occupation  of  plaintiff's  lands  by  the 
defendant,  where  there  is  an  informal  agreement  or  no  ex- 
press agreement  of  letting. 

In  the  present  case  there  was  beyond  question  a  stipulated 
compensation  for  the  use  and  occupation  of  some  lands,  and 
in  case  the  lands  contemplated  by  this  stipulation  included 
the  lands  occupied  there  could  be  no  action  for  anything 
beyond  the  stipulated  rent.  The  evidence  left  it  in  doubt 
whether  the  lands  for  whose  use  the  action  was  brought  in- 
cluded the  lands  covered  by  the  lease.  The  description  in  the 
lease  was  uncertain,  and  the  undisputed  fact  that  at  the  mak- 
ing of  the  lease  the  defendant  was  put  in  possession  of  the 
lands  now  in  question  rebutted  any  presumption  that  the 
defendant  agreed  to  pay  for  their  use  anything  beyond  the 
rent  provided  by  the  lease. 

The  judgment  below  should  be  affirmed. 


Digitized  by  VjOOQ IC 


922    COURT  OF  ERRORS  AND  APPEALS. 

Lehigh  and  Wilkes-Barre  Coal  Co.  v.  Junction.     75  N.  J,  L. 

For  affirmance — The  Chancellor,  Chief  Justice,  Gar- 
rison, SwAYZE,  Reed,  Trenchard,  Parker,  Bergen,  Bo- 
GERT,  Vroom,  Green,  Gray,  Dill,  J.J.    13 

For  reversal — None. 


LEHIGH  AND  WILKES-BARRE  COAL  COMPANY.  PROSE- 
CUTOR, plaintiff  in  error,  v.  borough  of  JUNC- 
TION AND  PETER  S.  SHURTS,  COLLECTOR,  DEFEND- 
ANTS, DEFENDANTS  IN  ERROR. 

Submitted  December  12,  1907— Decided  March  2,  1908. 

1.  A  Pennsylvania  coal  company  established  a  coal  storage  plant  in 
the  State  of  New  Jersey,  about  twenty  miles  from  the  Pennsyl 
vania  line,  and  about  fifty  miles  from  tidewater.  To  this  plant 
the  coal  company  from  time  to  time  transported  large  quantities 
of  coal,  which  was  unloaded,  deposited  in  a  general  mass  and 
held  en  nKMse  for  an  indeterminate  period,  subject  to  orders  for 
future  sale  and  delivery  of  specific  quantities,  and  in  general  to 
regulate  the  supply.  £feW,  that  coal  thus  stored  acquired  a  situs 
in  New  Jersey  and  became  subject  to  local  taxation. 

2.  To  claim  exemption  from  taxation  under  the  protection  of  the 
commerce  clause  of  the  federal  constitution  there  must  be  a  con- 
tinuous movement  of  merchandise  in  interstate  commerce ;  that 
is,  transportation  from  one  state  to  another  pursuant  to  some 
existing  contract  of  sale  or  consignment. 

3.  Transportation  of  merchandise  by  the  owner  to  his  own  order  as 
consignee  from  one  state  to  another  for  convenience  of  the  owner, 
for  the  purpose  of  storage  in  mass  and  subsequent  sale  in  specific 
quantities,  is  not  interstate  commerce  in  the  sense  that  the  mer- 
chandise is  exempted  from  local  taxation.  Interstate  transporta- 
tion of  coal  not  sold,  but  to  be  held  indefinitely  for  a  future 
market,  is  not  such  interstate  commerce. 

4.  The  findings  of  the  Supreme  Court  upon  questions  of  fact  in  this 
case  are  conclusive  here.  The  act  {Pampk.  L.  1906,  p.  658) 
authorizing  a  review  of  the  facts  upon  certiorari  is  not  applicable 
to  this  court. 


On  error  to  the  Supreme  Court. 
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The  prosecutor,  the  Lehigh,  and  Wilkes-Barre  Coal  Com- 
pany, a  Pennsylvania  corporation,  is  engaged  in  the  business 
of  mining  coal  in  Pennsylvania  and  shipping  it  across  the 
State  of  New  Jersey  to  tidewater,  and  thence  to  various 
markets  in  New  York,  New  England  and  elsewhere. 

The  company  established  at  Hampton  Junction,  New  Jer- 
sey, a  point  about  twenty  miles  over  the  Pennsylvania  line 
and  about  fifty  miles  from  tidewater,  a  depot  for  the  reception 
and  storage  of  coal.  To  this  depot  the  company  from  time  to 
time  ships  large  quantities  of  coal  to  its  own  order  as  con- 
signee. The  coal,  upon  arrival  at  Junction,  is  mechanically 
unloaded  and  assorted  according  to  sizes,  and  is  intermingled 
with  other  coal  there  stored  en  masse. 

The  coal  thus  stored  is  owned  and  controlled  by  the  com- 
pany, and,  according  to  the  testimony  of  Mr.  Baer,  the  presi- 
dent of  the  plaintiff  in  error,  "the  particular  coal  that  was 
dumped  at  Hampton  was  not  intended  for  any  designated 
purchaser.^^ 

It  otherwise  appeared  by  testimony  that  no  specific  coal  so 
deposited  is  shipped  from  the  mines  or  held  at  the  storage 
plant  to  fill  any  specific  order,  none  of  it,  in  point  of  fact, 
being  sold  or  consigned  to,  or  intended  for,  any  particular 
party,  but  it  remains  there,  at  the  will  of  the  coal  company, 
for  an  indeterminate  period,  longer  or  shorter,  to  meet  future 
demands.  It  is  only  when  orders  are  received  for  any  desig- 
nated kind  and  size  of  coal  that  it  is  taken  from  the  common 
mass  and  shipped  according  to  the  terms  of  the  order. 

In  a  general  way,  under  the  view  most  favorable  to  the 
plaintiflE  in  error,  the  coal  thus  stored  is  held  to  facilitate 
transportation  and  to  keep  customers  supplied  with  coal  dur- 
ing the  year,  this  place,  among  others,  being  provided  to  keep 
a  supply  on  hand  to  meet  such  and  other  demands.  When  the 
mines  are  shut  down,  as  they  frequently  are,  or  when  there  is 
a  requirement  for  a  particular  size  of  coal,  the  companj  draws 
upon  the  deposit  at  Junction.  For  example,  in  the  fall  and 
winter  there  i?  said  to  be  a  heavy  demand  for  small  sizes  of 
coal,  and  it  is  impracticable,  from  the  normal  production  of 
the  mines,  to  keep  pace  with  and  supply  all  demands.     The 
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facts  are  that  the  coal  is  accumulated  at  Hampton  Junction 
to  enable  the  coal  company  to  regulate  the  supply. 

According  to  the  testimony  of  the  prosecutor,  the  freight 
from  the  mines  to  the  ultimate  market  is  charged  to  and  paid 
by  the  customer,  but  the  fact  is  that,  when  the  coal  is  shipped 
from  the  mines  to  this  entrepot  at  Junction  a  freight  of  one 
dollar  per  ton  is  charged  to  and  paid  by  the  company.  When 
the  coal  is  sold  through  the  sales  oflSces  in  New  York  or  Phila- 
delphia the  company  adds  to  the  price  of  the  coal  a  freight 
charge  from  the  mines  to  the  point  of  ultimate  delivery,  and 
in  this  sense  the  freight  from  the  mines  to  the  market  is  paid 
by  the  customer. 

The  collector  of  the  borough  of  Junction  assessed  one  hun- 
dred thousand  tons  of  coal  on  deposit  at  the  storage  plant  of 
the  prosecutor  for  state,  county  and  borough  taxes  for  the 
year  1905. 

The  coal  company  brought  a  certiorari  to  set  aside,  reverse 
and  annul  the  assessment,  and  the  Supreme  Court  aflSrmed 
the  assessment. 

The  prosecutor  sued  out  a  writ  of  error  and  the  question  of 
the  validity  of  the  assessment  is  now  presented  for  review. 

For  the  plaintiff  in  error,  Oeorge  Holmes. 

For  the  defendants  in  error,  William  C.  Oebhardt. 

The  opinion  of  the  court  was  delivered  by 

Dill,  J.  The  court  below  found  as  a  fact  that  this  coal 
was  not  in  transitu,  and  drew  the  legal  conclusion  that  it 
could  not  be  deemed  to  be  coal  moving  from  one  state  to 
another  in  interstate  commerce,  and  hence  was  taxable  as 
part  of  the  movable  property  within  the  state. 

This  court  has  no  power  to  review  the  facts  on  certiorari. 
The  act  (Pamph.  L.  1906,  p.  658)  authorizing  the  court  to 
determine  questions  of  fact  has  no  application  to  the  Court 
of  Errors  and  Appeals. 

This  proposition  has  been  repeatedly  affirmed  in  cases 
where  the  statutes,  of  which  the  act  in  question  is  a  revision, 
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have  been  construed.  Moran  v.  Jersey,  29  Vroom  653 ;  Mor- 
ris V.  Mayor,  33  Id,  385;  Harris  V.  Atlantic  City,  44  Id.  251. 

Granting  as  a  matter  of  fact  that  at  the  time  of  the  taxa- 
tion the  coal  in  question  was  (for  the  time  being)  at  rest 
and  not  in  the  strict  sense  of  the  word  in  transitu,  neverthe- 
less, the  plaintiff  in  error  claims  that  the  stoppage  or  cessa- 
tion of  the  transit  was  but  temporary  and  was  merely  an 
incident  of  an  interstate  commerce  journey  previously  com- 
menced at  the  mines  in  Pennsylvania;  that  the  interrup- 
tion was  but  momentary  to  facilitate  the  transportation  al- 
ready begun  by  preventing  a  congestion  of  cars  at  tidewater 
and  enabling  the  company  to  more  promptly  meet  the  de- 
mands of  its  customers. 

On  the  other  hand,  it  is  contended  that  the  journey  of  the 
coal  from  the  mines  of  Pennsylvania  to  New  York  and  New 
England  was  not  one  continuous  journey  with  a  temporary 
or  incidental  interruption,  but  the  transportation  of  the  coal 
was  made  by  two  journeys,  the  first  from  the  mines  to  the 
Junction  in  New  Jersey,  a  mere  interstate  transportation  for 
the  convenience  of  the  owner  in  massing  the  property  for 
future  distribution  and  future  sale;  the  second  occurring 
after  parcels  of  the  property  were  sold  and  thereupon  shipped 
from  the  Junction  to  the  customer,  this  latter  only  being  a 
transaction  in  interstate  commerce. 

It  IF  true  that  there  was  a  movement  of  the  coal  from  one 
state  to  another,  and  if  that  movement  was  actually  in  tlie 
course  of  a  continuous  journey  in  interstate  commerce,  then 
the  coal  was  not  subject  to  local  taxation. 

Therefore,  it  seems  to  us  that  a  question  of  law  is  to  be 
determined,  whether  the  movement  of  the  coal  was,  under  the 
facts  and  circumstances  disclosed  in  the  record,  and  in  view 
of  the  finding  of  the  Supreme  Court,  such  as  to  afford  the 
plaintiff  in  error  the  protection  of  the  commerce  clause  of 
the  federal  constitution. 

Commerce  among  the  states  has  been  defined  in  many  cases 
in  the  United  States  Supreme  Court,  beginning  with  the  lead- 
ing case  of  Gibbons  v.  Odgen,  9  Wheat.  1.  In  that  case 
Chief  Justice  Marshall  defined  this  phrase  as  follows: 


Digitized  by  VjOOQ IC 


926    COUET  OE  ERRORS  AND  APPEALS. 

Lehigh  and  Wilkes-Barre  Coal  Co.  v.  Jnnction.     75  A'.  J.  L. 

"Commerce  undoubtedly  is  traffic,  but  it  is  something 
more;  it  is  intercourse.  ♦  ♦  *  It  has,  we  believe,  been 
universally  admitted  that  these  words  comprehend  every 
species  of  commercial  intercourse  between  the  United  States 
and  foreign  nations.  No  sort  of  trade  can  be  carried  on  be- 
tween this  country  and  any  other  to  which  this  power  does 
not  extend.'^ 

In  Mohile  County  v.  Kimball,  102  U,  5.  691,  702,  inter- 
state commerce  was  said  to  consist  "in  intercourse  and  traffic 
including  in  these  terms  navigation  and  the  transportation 
and  transit  of  persons  and  property  as  well  as  the  purchase, 
sale  and  exchange  of  commodities/' 

Almost  the  same  language  is  used  in  Gloucester  Ferry  Co. 
y,  Pennsylvania,  114  V.  S,  196,  203. 

In  Kidd  v.  Pearson,  128  Z7.  8,  1,  it  is  said  that  buying  and 
selling  and  the  transportation  incidental  thereto  constitutes 
commerce,  and  the  regulation  of  commerce,  in  a  constitu- 
tional sense,  embraces  the  regulation,  at  least,  of  such  trans- 
portation. 

What  is  intended  by  the  phrase  "commerce  among  the 
states^'  is  interstate  traffic,  buying  and  selling  of  merchandise, 
transportation  by  common  carriers  of  persons  or  property  by 
land  or  by  water  from  one  state  to  another,  and  the  use  of 
navigable  waters  throughout  the  United  States — all  is  com- 
prehended. 

While  interstate  commerce  necessarily  involves  interstate 
transportation,  the  converse  is  not  always  true. 

A  railroad  or  ferry  company,  for  example,  which  transports 
persons  or  property  from  one  state  to  another  is  undoubtedly 
engaged  in  interstate  commerce,  and  a  tax  by  the  state  upon 
owners  of  vessels  or  common  carriers  so  transporting  persons 
or  property  has  been  held  void  as  a  regulation  of  conmierce. 

Passenger  cases:  Smith  v.  Turner,  Norris  v.  Boston,  7 
Flow.  283;  PicJcard  v.  Pullman  Sleeping  Car  Co.,  117  U. 
S.  34. 

On  the  other  hand,  interstate  transportation  may  be  con- 
ducted without  constituting  commerce  or  traffic,  which  has 
been  defined  to  be  the  exchange  of  merchandise  between  indi- 
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viduals,  communities  or  countries,  whether  direct  in  the  form 
of  barter,  or  by  the  use  of  money  or  other  medium  of  ex- 
change. 

A  manufacturer  who  sends  his  goods  manufactured  in 
Connecticut  to  his  own  entrepot  or  store  in  New  York  City 
transports  the  products  from  one  state  to  another,  but  the 
transportation  by  such  owner  is  not,  of  itself,  so  far  as  the 
owner  is  concerned,  interstate  commerce  in  the  sense  that  the 
city  of  New  York  has  no  power  to  tax  the  goods  thus  stored 
and  awaiting  sale  in  New  York,  although  the  merchandise 
may  be  intended  for  a  foreign  market.  The  transaction  lacks 
the  essential  element  of  trade,  namely,  sale  or  exchange. 
American  Steel  and  Wire  Co.  v.  Speed;  192  U.  S,  500. 

In  accordance  with  these  principles,  it  is  clear  that  the 
transportation  of  the  coal  in  question  by  the  prosecutor  from 
the  mines  to  the  storage  plant  was  simply  an  act  of  dominion 
exercised  over  the  property  by  its  owner,  and  although  the 
intention  was  that  the  coal  should  be  ultimately  sold  and 
thereafter  exported  to  other  states,  it  cannot  be  justly  said 
that  there  was,  by  that  operation,  any  traffic  in  the  coal  or 
any  business  of  selling  or  consignment,  or  that  the  transpor- 
tation was  incidental  to  any  existing  contract  of  sale  or  con- 
signment. 

To  obtain  the  protection  of  the  commerce  clause  of  the  fed- 
eral constitution,  there  must  be  a  continuous  movement  of 
the  merchandise  from  one  state  to  another  in  the  actual  course 
of  delivery,  but  if  that  movement  is  interrupted  by  natural 
causes  beyond  the  control  of  the  shipper,  a  temporary  halting 
will  not  subject  the  property  to  local  taxation. 

The  leading  case  on  this  subject  is  Coe  v.  Errol,  116  U,  S, 
517,  in  which  it  appeared  that  certain  logs,  cut  in  New 
Hampshire,  were  drawn  down  the  Clear  Stream  river  to  the 
town  of  Errol,  New  Hampshire,  and  there  held  over  the 
winter,  whence  it  was  intended  to  export  them  to  the  State 
of  Maine.  Being  thus  located  in  the  town  of  Errol,  they  were 
taxed  by  the  assessors. 

The  United  States  Supreme  Court  held  that  the  logs  were 
taxable  within  the  State  of  New  Hampshire. 
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In  the  Coe  case  the  United  States  Supreme  Court  laid 
down  ihis  foundation  principle,  that  although  the  goods  had 
begun  a  journey  which  was  intended  at  some  time  to  result 
in  an  interstate  commerce  transaction,  nevertheless,  when  they 
came  to  rest  for  an  indefinite  time,  awaiting  transportation  at 
an  intermediate  point,  they  were  the  subject  of  taxation. 

In  American  Steel  and  Wire  Co,  v.  Speed,  supra,  it  was 
held  that  goods  transported  from  one  state  to  another  were 
subject  to  state  taxation  after  they  had  reached  their  desti- 
nation and  whilst  held  in  the  state  for  sale. 

In  that  case  a  merchants'  tax  was  legally  imposed  upon  a 
non-resident  manufacturing  corporation,  which  selected  Mem- 
phis, Tennessee,  as  a  distributing  point  for  its  product  and 
secured  a  transfer  company  to  take  charge  of  the  goods  when 
shipped  to  that  point,  assort  them,  store  them  in  warehouses 
and  make  deliveries  in  original  packages  to  the  customers.  It 
was  further  held  that  the  goods,  when  thus  stored  in  the  ware- 
houses, were  no  longer  in  transit,  but  had  reached  their  desti- 
nation and  were  held  in  the  state  for  sale. 

The  Supreme  Court  declared  that  the  court  of  Tennessee 
was  right  in  deciding  that  the  goods  were  not  in  transit  but 
had  reached  their  destination  at  Memphis,  and  were  there  held 
in  store  at  the  risk  of  the  steel  company,  to  be  sold  and  deliv- 
ered as  contracts  for  that  purpose  were  completely  consum- 
mated. 

This  case  was  decided  upon  the  principle  that,  upon  the 
arrival  of  the  goods  at  the  place  of  deposit  or  storage,  the 
movement  of  transportation  ceased,  the  goods  became  located 
in  and  mingled  with  the  mass  of  property  within  the  state, 
and  hence  subject  to  local  taxation. 

In  the  case  of  coal  transported  from  Pennsylvania  to  points 
on  the  Mississippi  river,  and  there  held  for  sale  and  dispo- 
sition by  its  owner,  the  United  States  Supreme  Court  in  two 
important  cases  has  held  that  it  was  subject  to  local  taxation, 
having  reached  a  destination  for  the  purpose  of  sale. 

In  the  first  of  these  cases  (Brown  v.  Houston,  114  U.  S, 
G22)  a  petition  was  filed  by  the  plaintiff  to  restrain  the  col- 
lection of  local  taxes  upon  certain  coal  which  was  mined  in 


Digitized  by  VjOOQ IC 


NOVEMBER  TERM,  1907.  929 


46  Vroom.      Lehigh  and  Wilkes-Barre  Coal  Go.  v.  Junction. 

Pennsylvania  and  exported  from  that  state  and  imported  into 
the  State  of  Louisiana,  and  was  afloat  on  the  Mississippi  river 
on  flat-boats  and  in  the  hands  of  the  plaintiflE's  agents  for  sale. 

The  court  held  that  the  coal  in  question  was  not  protected 
by  the  commerce  clause  of  the  constitution.  Upon  the  latter 
subject  the  court  said : 

"It  was  not  a  tax  imposed  upon  the  coal  as  a  foreign 
product,  or  as  the  product  of  another  state  than  Louisiana, 
nor  a  tax  imposed  by  reason  of  the  coal  being  imported  or 
brought  into  Louisiana,  nor  a  tax  imposed  whilst  it  was  in  a 
state  of  transit  through  that  state  to  some  other  place  of  desti- 
nation. It  was  imposed  after  the  coal  had  arrived  at  its  desti- 
nation and  was  put  up  for  sale.  The  coal  had  come  to  its 
place  of  rest,  for  final  disposal  or  use,  and  was  a  commodity 
in  the  market  of  New  Orleans.  It  might  continue  in  that 
condition  for  a  year  or  two  years,  or  only  for  a  day.  It  had 
become  a  part  of  the  general  mass  of  property  in  the  state, 
and  d»  such  it  was  taxed  for  the  current  year  (1880),  as  all 
other  property  in  the  city  of  New  Orleans  was  taxed." 

In  the  later  case  of  Pittsburg  and  Southern  Coal  Co,  v. 
Bates,  156  U.  S.  577,  it  appeared  that  the  coal  company  was 
engaged  in  transporting  coal  from  Pittsburg  in  barges  and 
other  vessels  for  sale  at  various  points  on  the  Mississippi  river, 
and  that  it  was  convenient,  advantageous  or  necessary  that  the 
vessels  should  be  moored  at  different  landings  on  the  river  in 
several  states,  pending  arrangements  for  the  reception  and 
disposition  of  the  coal. 

The  company  had  sent  a  large  number  of  vessels,  about  one 
hundred  in  number,  to  supply  the  trade  of  Louisiana  along 
the  Mississippi  and  its  navigable  tributaries.  By  direction  of 
the  plaintiff's  agent,  to  whom  the  commodity  was  consigned, 
the  vessels  were  stopped  and  moored  about  nine  miles  above 
Baton  Rouge,  where  they  awaited  the  orders  of  such  agent,  to 
be  thence  navigated  to  other  places  deemed  convenient  or 
advantageous  to  the  trade,  the  coal  at  all  times  being  the 
property  of  the  company. 

An  assessment  was  made  by  the  collector  of  East  Baton 
Rouge  upon  the  coal  thus  moored  and  the  coal  company  ap- 
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plied  for  an  injunction  in  a  suit  to  restrain  the  collection  of 
the  tax. 

The  federal  Supreme  Court,  aflSrming  a  judgment  dismiss- 
ing the  bill,  quoted  testimony  to  the  effect  that  the  coal 
assessed  was  in  the  hands  of  plaintiffs  agents  for  sale,  having 
just  arrived  from  Pittsburg  by  flat-boats,  and  was  afloat  on 
the  Mississippi  river;  that  it  was  held  there  to  be  sold  on 
account  of  the  plaintiff  by  the  boat  load,  and  that  since  the 
assessment  more  than  one-half  of  it  had  been  exported  from 
the  country  on  foreign  steamships  and  the  balance  sold  in  the 
state  for  plantation  use  by  the  flat-boat  load.  It  was  also 
testified  that  the  coal  was  received  in  Xew  Orleans  in  its 
original  condition,  and,  so  to  speak,  its  original  packages, 
and  was  still  owned  by  the  plaintiff. 

The  court  reiterated  and  adopted  the  principles  laid  down 
in  Brovm  v.  Houston,  supra,  and  declared  that  authority 
controlling. 

The  court  concluded  its  opinion  in  these  words : 

"The  property  in  this  case,  as  in  that,  still  belongs  to  the 
original  owners  in  Pennsylvania,  but  is  brought  on  the  navi- 
gable waters  of  the  United  States  in  boats  and  barges  to 
Louisiana  for  the  purposes  of  sale,  and  is  subject  to  taxation 
and  sale  as  any  other  property  of  the  citizens  of  the  Fnited 
States  is  subject  when  it  becomes  incorporated  into  the  bulk 
of  the  property  of  the  country." 

In  comparing  the  facts  in  the  two  cases.  Brown  v.  Houston 
and  Pittsburg  and  Southern  Coal  Co.  v.  Bates,  supra,  it 
appears  that  in  the  first  the  coal  had  reached  its  destination 
at  Xew  Orleans  and  while  on  the  barges  was  offered  for  sale ; 
in  the  latter  case,  the  coal  had  not  reached  its  final  destina- 
tion, but  was  moored  at  East  Baton  Rouge,  there  awaiting 
further  navigation,  to  accommodate  the  convenience  of  its 
owners,  the  exigencies  of  trade,  or  the  advantages  of  a  market. 

In  both  cases  the  coal,  although  in  barges,  was  held  for  sale 
by  the  barge  load  and  was  not  contracted  for  or  consigned  to 
any  purchaser  or  dealer. 

In  one  case,  its  journey  of  transportation  had  come  to  an 
end,  in  the  other,  its  journey  was  interrupted  and  the  corn- 
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modity  halted  at  an  intermediate  point  for  convenience  of 
distribution  and  sale. 

So,  in  Kelley  v.  Rhoads,  188  U,  S,  1,  the  rule  established  in 
Brown  v.  Houston,  supra,  and  Coe  v.  Errol,  supra,  was  ex- 
pressed in  these  words : 

"The  substance  of  these  cases  is  that  while  the  property  is 
at  rest  for  an  indefinite  time,  awaiting  transportation,  or 
awaiting  a  sale  at  its  place  of  destination  or  at  an  intermediate 
point,  it  is  subject  to  taxation.  But  if  it  be  actually  in  transit 
to  anotlier  state,  it  becomes  the  subject  of  interstate  comr 
merce  and  is  exempt  from  local  taxation.^^ 

In  Diamond  Match  Co.  v.  Village  of  Ontonagon,  188  U.  8, 
82,  the  Supreme  Court  again  discussed  the  subject  of  inter- 
state commerce,  referring  to  the  previous  decisions  of  the 
court,  and  said: 

"The  cases  establish  that  there  may  be  an  interior  move- 
ment of  property  which  does  not  constitute  interstate  com- 
merce, though  property  come  from  or  be  destined  to  another 
state.  In  the  one  case,  though  it  have  not  reached  its  place 
of  disembarkation  or  delivery,  it  may  be  taxed.  Brown  v. 
Houston,  supra.  In  the  other  case,  until  it  be  shipped  or 
started  on  its  final  journey,  it  may  be  taxed.  Coe  v.  Envl, 
supra." 

The  court  finally  disposed  of  the  transit  theory  in  these 
words : 

"The  appellant's  contention  is  that  the  movement  of  the 
logs  commenced  at  the  opening  of  navigation,  presumably  in 
the  spring  or  summer  of  1896  and  1897,  and  from  that  date 
(down  to  1899  when  the  tax  was  laid)  were  in  continuous 
transit  as  subjects  of  interstate  commerce  and  exempt  from 
taxation.  The  contention  is  more  extreme  than  that  made 
and  rejected  in  Coe  v.  Errol." 

In  Delaware,  Lackawanna  and  Western  Railroad  Co.  v. 
Pennsylvania,  198  U.  S.  341,  the  question  arose  as  to  the  pro- 
priety of  including  in  the  appraisement  of  the  capital  stock 
of  plaintiff,  by  the  State  of  Pennsylvania,  certain  coal  stored 
at  Buffalo,  Xew  York  and  Chicago,  for  the  purposes  of  sale. 
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The  state  declined  to  deduct  from  the  appraisement  the 
value  of  the  coal  thus  stored. 

Upon  appeal  the  United  States  Supreme  Court  held  that 
the  coal  was  not  subject  to  taxation  in  the  State  of  Pennsyl- 
vania, having  passed  beyond  its  jurisdiction  never  to  return, 
and  used  this  language: 

*'In  the  case  at  bar  the  coal  had  been  transported  to  and 
was  actually  resting  in  another  state  for  sale  when  the  ap- 
praisement was  made,  and  under  the  foregoing  caaes  [rrfer-. 
ring  to  Brovm  v.  Houston  and  Coe  v.  Errol,  supra],  it  was 
then  intermingled  with  property  in  the  foreign  state  where  it 
rested,  and  was,  at  that  time,  liable  to  taxation  therein." 

It  was,  in  substance,  decided  in  that  case  that  the  coal  had 
lost  its  situs  in  Pennsylvania  by  being  transported  from  that 
state  to  foreign  states  for  the  purposes  of  sale,  and  when 
actually  resting  in  the  foreign  state,  and  not  actually  sold,  it 
acquired  a  situs  and  became  a  proper  subject  for  taxation  for 
both  state  and  local  purposes. 

Two  Supreme  Court  cases  in  New  Jersey  cited  by  the  appel- 
lant demand  discussion  not  only  on  account  of  the  learning 
and  high  character  of  the  justice  who  wrote  the  opinions  in 
both  cases,  but  by  reason  of  the  apparent  confidence  of  coun- 
sel in  these  authorities  as  precedents. 

These  cases  are  clearly  distinguishable  from  the  case  at  bar, 
the  basic  facts  in  each  being  quite  a  variance  with  the  facts 
here. 

In  State  v.  Engle,  5  Vroom  425,  it  appeared  that  the  Ger- 
man Pennsylvania  Coal  Company  shipped  its  product  from 
its  mines  in  Pennsylvania  across  the  State  of  New  Jersey  to 
tidewater  at  Elizabethport,  from  which  point  it  was  shipped 
in  vessels  to  purchasers  in  other  states.  In  changing  from 
navigation  by  rail  to  water  the  coal  was  deposited  on  the  dock 
at  Elizabethport,  and  shipped  by  water  as  soon  as  a  vessel 
could  be  chartered  to  carry  it.  The  coal  on  the  dock  ready  for 
shipment  was  assessed.    In  that  case  Justice  Depue  said : 

"The  power  of  the  state  to  tax  the  subjects  of  commerce, 
where  their  transit  for  the  purposes  of  commerce  has  ceased. 
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and  they  have  become  incorporated  and  mixed  up  with  the 
mass  of  property  in  the  community,  is  well  settled." 

This  is  quite  in  accord  with  our  holding  here. 

Our  Supreme  Court  in  the  Engle  case  found  that  the  coal 
was  in  transit;  that  it  was  delayed  within  this  state,  not  for 
the  purpose  of  storage  or  sale,  but  merely  for  the  convenience 
of  shipment  to  its  destination;  and,  finally,  that  the  coal, 
when  it  left  the  mines,  was  generally  shipped  pursuant  to  a 
contract  for  sale  and  delivery  to  customers  in  other  states — all 
distinguishing  facts. 

In  State,  Lehigh  and  Wilkes-Barre  Coal  Co,,  prosecutors,  v. 
Cairigan,  Collector,  10  Vroom  35,  the  opinion  is  by  the  same 
justice.  The  Supreme  Court  found  that  before  the  coal  was 
sent  from  the  mines  it  was  contracted  for  to  be  delivered  on 
board  vessels  at  Port  Johnson-;  that  it  remained  on  the  dock 
no  longer  than  was  necessary  to  obtain  the  vessels  to  transport 
it,  and  that  "the  tax,  in  fact,  was  laid  upon  property  in  the 
course  of  transit  across  the  state.''  Here  the  finding' is  di- 
rectly to  the  contrary. 

The  doctrine  of  the  Engle  and  Carrigan  cases  is  not  in  con- 
flict with  the  principle  upon  which  we  decide  this  case. 

It  may  be  that  the  Lehigh  and  Wilkes-Barre  Goal  Company 
tliought  to  bring  its  operations  within  the  protection  of  the 
Carrigan  case,  supi-a,  to  which  case  it  was  a  party.  If  so  it 
failed,  and  the  present  transaction  comes  within  the  rule  of 
American  Steel  and  Wire  Co,  v.  Speed,  supra. 

It  is  claimed  by  the  plaintiff  in  error  that  there  is  no  dif- 
ference (except  in  distance)  between  depositing  the  coal  at 
Hampton  Junction  and  depositing  it  on  the  dock. 

This  depends  upon  the  nature,  character  and  purpose  of 
deposit.  If  deposited  at  tidewater  in  the  course  of  transit 
across  the  state,  for  the  purpose  of  assortment,  filling  existing 
contracts  and  of  shipments  as  soon  as  boats  are  provided,  it 
may  properly  be  held  to  be  protected  by  the  commerce  clause 
of  the  constitution,  but  if  deposited  at  tidewater  or  at  Junc- 
tion or  anywhere  else  in  the  state  to  await  orders  for  future 
delivery,  for  the  purpose  of  future  disposition  and  sale,  for 
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the  purpose  of  keeping  a  stock  on  hand  to  supply  customers 
when  mines  are  closed,  or  to  accumulate  a  supply  to  meet 
demands  which  the  mines  are  not  competent  to  fill  at  normal 
rates  of  production,  we  think  the  coal  deposited  has  become 
intermingled  with  the  mass  of  general  property  within  the 
state  and  subject  to  taxation. 

The  fact  is  clear  that  the  purpose  of  the  storage  plant  was 
more  to  control  the  output  for  the  convenience  of  the  coal 
company,  in  economical  disposition  of  its  product,  than  to 
facilitate  its  transportation  to  another  state. 

Chief  Justice  Marshall,  in  Brown  v.  Maryland,  12  Wheat. 
419,  441,  in  discussing  the  power  of  the  state  to  tax  persons 
and  property,  as  affected  by  the  constitutional  prohibition 
against  taxing  imports,  said  that  "the  power  and  the  restric- 
tion on  it,  though  quite  distinguishable,  when  they  do  not 
approach  each  other,  may  yet,  like  the  intervening  colors  be- 
tween white  and  black,  approach  so  nearly  as  to  perplex  the 
understanding,  as  colors  perplex  the  vision,  in  marking  the 
distinction  between  them.  Yet  the  distinction  exists  and  must 
be  marked  as  the  cases  arise." 

Referring  to  taxes  on  imports,  he  laid  down  the  test  as 
follows : 

*^\Tien  the  importer  has  so  acted  upon  the  thing  imported, 
that  it  has  become  incorporated  and  mixed  up  with  the  mass 
of  property  in  the  country,  it  has  perhaps  lost  its  distinctive 
character  as  an  import  and  has  become  subject  to  the  taxing 
power  of  the  state." 

Upon  both  principle  and  authority  we  find  no  diflScuIty  in 
reaching  the  conclusion  that  under  the  facts  in  this  case  the 
coal  company  surrendered,  if,  indeed,  it  had  ever  grasped,  the 
shield  of  the  federal  constitution,  and  the  coal,  taken  out  of 
the  vehicle  of  transportation,  or,  by  analogy,  out  of  its  original 
package,  and  mingled  with  other  movable  property,  acquired 
a  sitiis,  and  thus  became  subject  to  the  taxing  power  of  this 
state. 

The  decision  of  the  Supreme  Court  is  accordingly  affirmed, 
and  the  tax  sustained. 
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For  affirmance — The  Chief  Justice,  Garrison,  Swayze, 
Reed,  Trenchard,  Bergen,  Bogert,  Yroom,  Green,  Gray, 
Dill,  J.J.    11. 

For  reversal — None. 


JOHN  T.  McCKACKEN,  DEFENDANT  IN  EKROR,  v.  CHARLES 
R.  MEYERS,  PLAINTIFF  IN  ERROR. 

Submitted  December  12,  1907— Decided  March  2,  1908. 

It  is  the  duty  of  the  proprietor  of  a  hotel  operating  a  passenger  ele- 
vator therein  to  exercise  at  least  ordinary  care  in  the  character 
of  the  appliance  provided,  and  in  its  maintenance  and  operation. 
This  duty  he  owes  to  every  person  who  has  lawful  business  on 
the  premises  and  who  has  occasion  to  use  the  elevator  for  trans- 
portation from  floor  to  floor,  whether  such  person  be  guest,  visitor 
or  otherwise. 


On  error  to  Atlantic  Circuit. 

For  the  plaintiff  in  error,  Bourgeois  d'  Sooy. 

For  the  defendant  in  error,  John  W.  ^ye8cott. 

The  opinion  of  the  court  was  delivered  bv 

Dill,  J.  This  action  was  to  recover  damages  for  injuries 
received  by  the  plaintiff  while  riding  in  a  passenger  elevator 
in  a  hotel,  of  which  the  defendant  below  was  proprietor. 

The  pertinent  facts  are  that  the  plaintiff  in  error,  Charles 
K.  Meyers,  was  the  proprietor  and  operator  of  the  Hotel 
Rudolf,  a  large  public  house  at  Atlantic  City,  Xew  Jersey.  At 
the  time  of  the  accident  the  Master  Car  and  Locomotive 
Painters'  Association  was  holding  a  convention  at  Atlantic 
City,  with  its  headquarters  at  this  hotel,  in  certain  rooms  on 
the  first  floor  assigned  for  the  use  of  the  association. 
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McCracken,  the  plaintiff  below,  was  a  member  of  the  asso- 
ciation and  a  delegate  to  the  convention,  and  on  the  day  in 
question  he  visited  the  rooms  of  the  association  at  the  hotel. 
While  there  one  Benson  E.  Brown,  a  guest  of  the  hotel, 
invited  McCracken  to  dine  with  him  in  the  hotel.  This  he 
did,  and  after  dinner  Brown  invited  McCracken  and  others  to 
go  to  his  (Brown's)  room  on  one  of  the  floors  above,  in  refer- 
ence to  some  matter  with  which  the  association  was  concerned. 

For  this  purpose  they  entered  a  passenger  elevator  at  the 
office  tloor,  and  while  ascending,  and  before  it  had  reached  the 
floor  upon  which  Brown's  room  was  situated,  the  elevator  fell 
to  the  basement,  and  the  plaintiff  was  seriously  injured. 

There  was  a  jury  trial,  a  verdict  against  the  defendant,  and 
the  judgment  entered  thereon  the  plaintiff  in  error  seeks  here 
to  review. 

There  is  but  one  question  which  requires  discussion. 

According  to  the  brief  for  the  plaintiff  in  error — 

"It  was  argued  below,  and  is  now  submitted,  that  the  case 
showed  no  relationship  of  innkeeper  and  guest  between 
Movers  and  McCracken  which  would  place  on  Meyers  any 
greater  duty,  in  relation  to  McCracken,  than  was  due  from 
Meyers  to  a  mere  licensee  on  the  premises.  *  *  *  As  such, 
Meyers  owed  to  McCracken  no  duty  except  to  refrain  from 
willful  negligence  towards  him,  McCracken." 

Tlie  position  of  the  plaintiff  in  error  is  that  this  is  strictly 
a  case  of  innkeeper  and  guest,  resting  only  upon  contractual 
relations,  and  that  the  evidence  shows  no  such  privity  or  con- 
nection between  the  plaintiff  and  the  defendant  as  would  enti- 
tle the  plaintiff  to  recover. 

The  question  was  raised  by  motions  to  nonsuit,  to  direct  a 
vordict,  and  by  an  exception  to  the  charge. 

This,  however,  is  a  mistaken  theory.  Upon  the  facts  of  this 
case  the  rule  is  applicable  that  the  owner  or  occupier  of  lands, 
who  by  invitation,  express  or  implied,  induces  persons  to  come 
upon  his  premises,  or  to  make  use  of  the  premises  for  a  given 
purpose,  is  under  a  duty  to  exercise  ordinary  care  to  render 
the  premises  reasonably  safe.  Furey  v.  New  York  Central 
and  Hudson  River  Railroad  Co,,  38  Vroom  270. 


Digitized  by  VjOOQ IC 


NOVEMBER  TEEM,  1907.  937 


46  Vroom,  McOrackeo  v.  Meyers. 


The  duty  which  the  proprietor  of  a  hotel,  operating  therein 
a  passenger  elevator,  owes  to  his  guests,  to  exercise  care  in  the 
operation  and  maintenance  of  the  elevator,  he  also  owes  to 
those  visiting  such  guests  on  lawful  occasions,  and  in  general 
to  every  person  entering  the  hotel,  either  as  guest,  visitor  or 
otherwise,  using  the  elevator  and  having  lawful  business  on 
the  premises. 

By  analogy :  Oleason  v.  Boehm,  29  Vroom  175 ;  Siggins 
V.  McOill,  43  Id.  263. 

Privity  of  contract  is  not  essential:  Stewart  v.  Harvard 
College,  12  Allen  (Mass.)  58,  67. 

In  the  present  case  it  clearly  appears  that  the  defendant  in 
error  was  lawfully  upon  the  premises  and  was  lawfully  using 
the  elevator  upon  the  implied  invitation  of  the  plaintiff  in 
error,  extended  to  him  and  to  all  other  persons  similarly 
situated. 

Therefore  the  court  properly  denied  the  motions  for  a  non- 
suit and  for  a  direction  of  verdict,  and  properly  charged  the 
jury  that — 

"If  he  [McCracken]  went  there  as  he  says  he  did,  as  a 
member  of  the  association,  received  a  meal  which  was  paid 
for,  and  started  to  go  with  a  friend  in  the  elevator,  which 
friend  was  a  guest  of  the  house,  to  see  certain  souvenirs  in  the 
room  of  that  guest,  then  I  say,  if  you  believe  he  was  there 
in  that  capacity,  he  was  there  lawfully  and  by  the  implied 
invitation  of  Meyers,  the  proprietor  of  this  public  house.^^ 

As  to  the  degree  of  care  required,  the  court  charged : 

"And  being  there  in  that  capacity,  it  was  the  duty  of 
Meyers  to  exercise  ordinary  care  to  secure  his  safety  while 
upon  his  premises." 

This  was  not  an  enlargement  of  the  defendant's  duty. 
Oriffin  v.  Manice,  166  N.  Y.  1S8. 

To  have  instructed  the  jury  according  to  the  theory  of  the 
defendant  below,  that  Meyers  owed  McCracken  no  duty  except 
to  refrain  from  willful  negligence  towards  him  (McCracken), 
would  have  been  a  misconception  of  the  law  applicable  to  this 
case. 

The  other  exceptions  present  no  reversible  error. 
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The  judgment  of  the  Circuit  Court  below  is  therefore 
affirmed. 

For  affirmance — The  Chanoellob,  Chief  Justice,  Gar- 
rison, SwAYZE,  Reed,  Trbnchard,  Parker,  Bbroen,  Bo- 
GERT,  Vroom,  Green,  Gray,  Dill,  J.J.    13. 

For  reversal — None. 


OTTO  H.  URBANECK,  DEFENDANT  IN  ERROR,  v.  THE 
PENNSYLVANIA  RAILROAD  COMPANY,  PLAINTIFF  IN 
ERROR. 

Argued  January  6,  1908— Decided  June  15,  1908. 
On  error  to  the  Supreme  Court. 

For  the  plaintiflf  in  error,  Vredenburgh,  Wall  &  Carey, 
For  the  defendant  in  error,  Weller  &  Lichtemtein, 

Per  Curiam. 

The  judgment  under  review  will  be  aflSrmed,  for  the  rea- 
sons stated  in  the  opinion  of  Justice  Reed,  delivered  in  the 
court  below,  reported  in  45  Vroom  393. 

For  affirmance — The  Chief  Justice,  Garrison,  Swayze, 
Trenchahd,  Parker,  Bergen,  Bogert,  Vroom,  Green. 
Gray,  Dill,  J.J.     11. 

For  reversal — Xone. 
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-J6'  Vroom.  Durrell  v.  Woodbury. 


JOHN  V.  HAGEMAN,  PLAINTIFF  IN  BRROR,  v.  NORTH  JER- 
SEY STREET  RAILWAY  COMPANY,  DEFENDANT  IN 
ERROR. 

Argued  December  13,  1907— Decided  March  2,  1908. 

On  error  to  the  Supreme  Court,  whose  opinion  is  reported 
in  45  Vroom  279. 

For  the  plaintiff  in  error,  Albert  G.  Pedrick. 

For  the  defendant  in  error,  Hobart  Tuttle. 

Per  Curiam. 

The  judgment  under  review  herein  will  be  affirmed,  for  the 
reasons  set  forth  in  the  opinion  of  Mr.  Justice  Garretson  in 
the  Supreme  Court. 

For  affirmance — Swayze,  Reed,  Trenchard,  Parker, 
Bergen,  Vroom,  Green,  Dill,  J.J.    8. 

For  reversal — The  Chancellor,  Bogert,  J.     2. 


EDWARD  H.  DURRELL  v.   MAYOR.   &c.,   OF  THE  CITY  OF 
WOODBURY. 

Submitted  December  12,  1907— Decided  March  2,  1908. 
On  error  to  the  Supreme  Court. 
For  tlie  plaintiff  in  error,  Lewis  Starr. 
For  the  defendant  in  error,  Austin  H.  Swackhamer. 
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Burns  v.  Lehigh  Valley  Railroad  Co.  75  N.  J.  L. 

Per  Curiam. 

The  judgment  under  review  will  be  aflfirmed,  for  the  rea- 
sons stated  by  Justice  Trenchard  in  the  opinion  filed  in  the 
court  below,  reported  in  45  Vroom  206. 

For  affirmance — The  Chief  Justice,  Garrison,  Swayze, 
ReeDj  Parker,  Bergen,  Bogert,  Vroom,  Green,  Gray, 
Dill,  J.J.     11. 

For  reversal — None. 


EDWARD  BURNS  v.  LEHIGH  VALLEY  RAILROAD 
COMPANY. 

Submitted  December  9,  1907— Decided  March  2,  1908. 
On  error  to  the  Supreme  Court. 
For  the  plaintiff  in  error,  Oeorge  8,  Hobart 
For  the  defendant  in  error,  Hamill  &  Egan, 

Per  Curiam. 

The  judgment  under  review  will  be  affirmed,  for  the  rea- 
sons stated  by  Justice  Pitney,  in  the  opinion  filed  in  the 
court  below,  reported  in  45  Vroom  120. 

For  affirmance — The  Chief  Justice,  Garrison,  Swayze, 
Reed,  Parker,  Bergen,  Booert,  Vroom,  Green,  Gray, 
Dill,  J.J.    11. 

For  reversal — None. 
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i6  Vroom,  State  v.  Plehm. 


THE  STATE,  DEFENDANT  IN  ERROR,  v.  HERMANN 
PLEHM,  PLAINTIFF  IN  ERROR. 

Submitted  December  9,  1907— Decided  March  2,  1908. 
On  error  to  the  Supreme  Court. 
For  the  plaintiff  in  error,  Peter  W.  Stagg. 
For  the  defendant  in  error,  Ernest  Koester, 

Per  Curiam. 

Plehm  was  convicted  in  the  Bergen  Quarter  Sessions  upon 
an  indictment  charging  him  with  the  burning  of  a  certain 
building  and  its  contents,  that  were  insured  against  fire,  with 
intent  to  prejudice  the  insurance  company.  He  sued  out  a 
writ  of  error  from  the  Supreme  Court,  and  in  that  court  the 
conviction  was  affirmed.  The  present  writ  of  error  brings  the 
judgment  of  affirmance  under  review. 

Plaintiff  in  error  relies  upon  alleged  errors  committed  in 
the  trial.  Upon  an  examination  of  the  record  we  are  unable 
to  discover  ^rror. 

The  judgment  under  review  should  therefore  be  affirmed. 

For  affirmance — The  Chancellor,  Reed,  Trbnchard, 
Parker,  Bergen,  Bogert,  Vroom,  Green,  Gray,  Dill,  J.J. 
10. 

For  reversal — None. 


Digitized  by  LjOOQ IC 


942    COURT  OF  ERROBS  AND  APPEALS. 


Tonka  v.  MuUin.  75  N.  J.  L. 


OCEAN  CITY  LAND  COMPANY,  DEFENDANT  IN  ERROR,  v. 
OCEAN  CITY  AND  OCEAN  CITY  ASSOCIATION,  PLAINT- 
IFFS IN  ERROR. 

Submitted  December  9,  1907— Decided  March  2,  1908. 

On  error  to  the  Supreme  Court,  whose  opinion  is  reported 
in  44  Vroom  493. 

For  the  plaintiffs  in  error.  Bleakly  &  Stockwell. 

For  the  defendant  in  error,  Bourgeois  &  8ooy. 

Per  Curiam. 

The  judgment  in  this  case  will  be  aflBrmed,  for  the  reasons 
set  forth  in  the  opinion  of  Mr.  Justice  Garretson,  in  the 
Supreme  Court. 

For  affirmance — ^The  Chancellor,  Chief  Justice,  Gar- 
rison, SwAYZE,  Reed,  Trenchard,  Parker,  Berobk,  Bo- 
qert,  Vroom,  Green,  Gray,  Dill,  J.J.    13. 

For  reversal — None. 


THOMAS    TONKS    AND    HARRY   TONKS,   DEFENDANTS    IN 
ERROR,  V.  WILLIAM  F.  MULLIN.  PLAINTIFF  IN  ERROR. 

Argued  November  29,  1907— Decided  March  2,  1908. 
On  error  to  the  Supreme  Court. 
For  the  plaintiff  in  error,  Riker  <f  Riker, 
For  the  defendants  in  error,  Pitney,  Hardin  &  Skinner. 
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Per  Curiam. 

An  examination  of  the  record  discloses  no  error  prejudicial 
to  the  plaintiff  in  error.  The  judgment  under  review  should 
be  affirmed. 

For  affirmance — ^The  Chancellor,  Garrison,  Swayze, 
Reed,  Trenchard,  Parker,  Bergen,  Bogert,  Vroom, 
Green,  Gray,  Dill,  J.J.    12. 

For  reversal — None. 
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ABORTION. 

^^cc   Evidence,  9. 


ACCORD   AND   SATISFAC- 
TION. 

A  parol  agreement  by  a  creditor 
•to  accept  from  his  debtor  less 
than  is  due,  by  way  of  compro- 
mise, is  void  for  want  of  con- 
sideration, and  cannot  be  set  up 
in  bar  as  an  accord  and  satisfac- 
tion.    Eckert  v.   Wallace,       171 


ACTIONS. 

Siee  Landlord  and  Tenant.  4. 
Nuisance,  1. 
Sales.   1. 
Statutes,  2. 


AFFIDAVITS. 

^ee  Attachment,  2. 

Chattel   Mortgages. 
Corporations,   3. 


APPEAL. 

1.  On  appeal  from  the  District 
Court  this  court  will  not  con- 
sider an  alleged  error  not  in  any 
way  brought  to  the  attention  of 
the  trial  judge  and  not  shown 
in  the  state  of  the  case  to  have 
been   in    any   way   raised   before 


him.     Oalorn  v.  Churtner, 


224 


2.  The   Supreme   Court,   in   review- > 
ing  a  judgment  of  the  Court  of  1 1 
Common    Pleas,    rendered    by    itjj 
on  an  appeal  from  the  court  for 
the    trial    of    small    causes,    can ' 

Vol.  xlvi.  60 


only  determine  errors  of  law.  It 
can  neither  retry  the  cause  upon 
the  merits  nor  decide  upon  the 
weight  of  evidence.  Deyo  v. 
Keighley,  249 

3.  Under  the  act  providing  for  ap- 
peals from  city  District  Courts 
to  the  Supreme  Court  (Pamph. 
L.  1902,  p.  565),  the  appellant 
must  bring  up,  with  the  state 
of  the  case,  a  certified  transcript 
of  the  judgment  record  in  the 
court  below.  Smith  Co.  v.  Oath- 
out,  438 

4.  An  ai)pellant  who  brings  up 
with  the  state  of  the  case  a  cer- 
tified transcript  of  the  judgment 
record  in  the  court  below,  trans- 
mits such  record  to  this  court 
for  review  under  the  act 
{Pamph.  L.  1902,  p.  565)  pro- 
viding for  appeals  from  city  Dis- 
trict Courts  to  the  Supreme 
Court.      Calhoon   v.  Buhre.     439 

See  Criminal  Law. 


ARCHITECTS. 

.  Where  the  plaintiff,  an  architect, 
had  prepared  plans  for  the  erec- 
tion of  a  building  under  a  writ- 
ten contract  with  defendant,  pro- 
viding compensation  on  a  fixed 
percentage  of  its  cost  (the 
plaintiff  also  contracting  to  su- 
pervise the  work  to  be  done  upon 
the  building  for  such  percent- 
age), and  subsequently  the  de- 
fendant, without  right,  aban- 
doned the  undertaking  so  that 
supervision  became  impossible — 
Held,  that  the  plaintiff  might  re- 
cover   of    defendant   the    reason- 
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able  value  of  his  services  per- 
formed before  such  abandon- 
ment. Stephen  v.  Camden  and 
Philadelphia  Soap  Co.,  648 

2.  An  implied  condition  was  infer- 
able from  the  contract  and  cir- 
cumstances that  if,  by  reason  of 
the  happening  of  a  certain 
event,  such  as  the  abandonment 
by  defendant  of  any  erection,  it 
became  impossible  for  plaintiff 
to  perform  the  entire  work  stip 
ulated  for,  yet  he  could  recover, 
upon  an  implied  assumpsit^  for 
such  portion  of  the  work  as  had 
been  properly  done  by  him.     Ih. 


ASSESSMENTS. 

See  Constitutional  Law,  5. 
Highways,  2. 
Municipal    Corporations, 

III. 
Taxation,  13,  22,  23,  24,  34. 


ATTACHMENT. 

1.  The  statutory  test  provided  by 
the  Attachment  act  of  1901 
(Pamph.  L.,  p.  158)  for  an  at- 
tachment against  a  corporation 
is  not  whether  it  be  a  resident 
or  non-resident,  but  whether  it 
be  a  coi*poration  created  or  rec 
oguized  as  a  corporation  of'  this 
state  Dy  the  laws  of  this  state. 
Bra  ltd  v.  Auto  Service  Co.,    230 

2.  An  affidavit  stating  that  the  de 
fendant  in  attachment  **is  not, 
to  deponent's  knowledge  or  be- 
lief, resident  in  this  state  at  this 
time"  is  legally  insufficient  to 
warrant  the  writ  of  attachment 
against  a  corporation  under  the 
Attachment  act  of  1901.  Ih. 


ATTORNEY   AND   SOLICITOR. 

1.  In  proceedings  for  the  disbar- 
ment of  an  attorney-at-law,  it 
was  established,  upon  evidence 
beyond  reasonable  doubt.,  that 
the  attorney   had   obtained  from 


a  fellow-townsman  $100  upon 
false  representation,  by  assign- 
ing to  him  one  month*s  salary  as 
county  attorney,  which  the  at- 
torney had  previously  hypothe- 
cated to  another  creditor;  that 
on  another  occasion  he  had  ob- 
tained by  false  representations 
from  a  fellow-attorney  $525,  by 
the  assignment  of  a  mortgage 
for  $600  upon  the  house  of  a 
client  of  his,  taken  for  a  fee, 
and  it  appearing  that  the  at- 
torney, when  ne  took  the  mort- 
gage from  his  client,  who  was  a 
poor  German  woman,  had  been 
already  awarded  by  the  Orphans' 
Court  $500  for  the  alleged  ser- 
vices in  her  behalf  in  the  trial 
of  a  caveat  against  her  hus- 
band^s  will,  and  that  this  amount 
was  a  full  compensation  for  the 
attorney's  services,  and  that 
such  mortgage  would  not  be  en- 
forceable in  a  court  of  equity, 
and  that  the  assignee  was  un- 
able to  collect  anything  upon 
the  mortgage,  and  it  further  ap- 
pearing that  the  attorney  had 
made  no  return  of  any  of  the 
moneys  so  obtained,  it  was  held 
that  the  attorney  must  be  dis- 
barred. In  re  Alexander  C. 
Young,  83 

.  The  .services  of  an  attorney  ns 
an  advocate  in  this  state,  when 
such  services  are  either  re- 
quested or  accepted  by  a  client, 
are  presumed  to  be  gratuitous, 
unless  there  is  an  express  con- 
tract to  pay  a  specific  amount 
for  .such  services.  Ben  Hey  v. 
Fidelity  and  Deposit  Co.,       828 

.  The  mere  fact  of  employment  of 
an  attorney  by  a  client  does  not 
orapower  such  attorney  to  con- 
tract with  another  attorney  that 
(he  client  shall  pay  the  latter 
for  his  services  as  counsel.      Ih. 


BANKS  AND  BANKING. 

Knowledge  of  illegality  or  want  of 
consideration  of  a  promissory 
note  by  the  president  of  a  bank, 
who  discounts  it  without  author- 
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ity  to  do  so  having  been  con 
ferred  upon  him  by  hi?  board  of 
directors,  is  not  imputable  to  the 
bank  when  the  president's  act 
has  not  been  ratified  by,  or  ac- 
quiesced in  by.  the  board.  Lan- 
ning,  Receiver,  v.  Johnson,     259 

See  Taxation,  34. 


BILLS  AND  NOTES. 

1.  The  Negotiable  Instruments  act 
(Pamph.  L.  1902,  p.  594,  §§  63. 
64)  abrogates  the  rule  laid  down 
in  Chaddock  v.  Van  Ness,  6 
Vroom  517,  and  subjects  a  per- 
son, not  otherwise  a  party  to  a 
promissory  note,  who  places  his 
signature  thereon  in  blank  be- 
fore delivery,  to  the  liability  of 
endorser  in  favor  of  the  payee 
and  subsequent  parties.  (Hhhs 
V.  Ouarttgliat  168 

2.  Bad  faith  not  merely  notice  of 
suspicious  circumstances,  must 
be  brought  home  to  the  holder 
for  value  of  a  negotiable  note 
whose  rights  accrued  before  ma 
turity  in  order  to  defeat  his  re- 
covery upon  the  note  on  the 
ground  of  fraud  in  its  inception. 
Rice  V.  Barrington,  806 


See  Set-Off. 


BILLS  OF  EXCEPTIONS. 

!.  Under  the  Criminal  Procedure 
act  (Pamph.  L.  1898,  p.  914,  § 
135),  a  bill  of  exceptions  must 
contain  so  much  of  the  evidence 
as  may  be  necessary  to  present 
the  questions  of  law  upon  which 
exceptions  were  taken.  State  v. 
Zeilman,  357 

2.  The  function  of  a  bill  of  excep- 
tions is  to  point  out  to  a  court 
of  review  an  alleged  erroneous 
i-uling  by  the  trial  judge,  ad- 
hered to  by  him  after  his  atten- 
tion was  called  to  the  matter  by 
an  exception  taken  at  the  time. 

Ih. 


'i.  The  bills  of  exceptions  in  the 
present  case  held  insufficient  to 
show  what  legal  points  were  de- 
cided by  the  trial  judge  adverse 
to  the  contention  of  the  plaint- 
iff in  error.  Ih. 

4.  Upon  examining  the  unauthenti- 
cated  report  of  trial  printed  with 
the  bills  of  exceptions  herein, 
for  the  purpose  of  determining 
whether  a  motion  to  dismiss  the 
writ  of  error  ought  to  be  enter- 
tained, to  enable  plaintiff  in 
error  to  apply  to  the  trial  court 
to  resettle  the  bills  of  exceptions 
— Held,  that  the  case  shows  no 
reasonanle  ground  for  exercis- 
ing the  discretion  of  the  court 
to  permit  a  dismissal  of  the  writ 
of  error  for  this  purpose.         /6. 


BISHOPS'  LAW. 

.SVe  Intoxicating  Liquobs. 

Constitutional  Law,  18-20. 


BOROUGHS. 

1.  When  it  appears  that  before  con- 
demnation proceedings  were  be- 
gun, the  proper  authorities  of 
the  borough  offered  the  owner 
$200  for  the  land  sought  by  the 
borough  for  its  sewage-disposal 
works,  and  that  the  owner  ab- 
solutely refused  to  treat  con- 
cerning the  matter,  it  will  be 
inferred  that  the  borough  treated 
with  the  owner  and  could  not 
acquire  such  land  by  agreement 
by  reason  of  disagreement  as  to 
price,  within  the  meaning  of  sec- 
tion 87  of  the  Borough  act  of 
1897  (Pamph.  L.,  p.  285),  and 
the  supplement  thereto  of  1903 
(Pamph.  L..  p.  393),  and  section 
1  of  the  Eminent  Domain  act  of 
1900.  Pamph.  L.,  p.  79.  Phila- 
delphia Trust  Co.  V.  Merchant- 
riUc,  451 

2.  Section  87  of  the  Borough  act  of 
1897  (Pamph.  L.,  p.  285)  au- 
thorizes the  borough  to  establish 
such  sewage-disposal  plant  and 
acquire   land    for   such    purpose, 
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"oither  within  said  borough  or 
beyond  its  limits."  The  supple 
ment  to  the  Borough  act  of  1903 
(Pamph.  />.,  p.  393)  provides 
that  'it  shall  be  lawful  for  such 
boroughs  to  condemn  and  take 
such  lands  in  the  manner  and 
by  the  proceedings  provided  by 
law."  Section  1  of  the  Eminent 
Domain  act  of  1900  (Pamph.  L., 
p.  79)  provides  that  whenever 
the  proper  officers  of  the  bor- 
ough "shall  have  determined  to 
acquire  land  or  other  property 
pursuant  to  authority  conferred 
by  law  and  cannot  acquire  such 
land  or  other  property  by  agree 
ment  with  the  owner,  •  •  < 
the  compensation  shall  be  ascer 
tained  and  paid  in  the  manner 
directed  by  this  act."  The  con 
sent  of  the  adjoining  township 
where  the  land  is  situated  is  un 
necessary.  lb 

3.  Section  87  of  the  Borough  act  of' 
1897  (Pamph.  L.,  p.  285)  does| 
not  require  the  sewage-disposal^ 
works  to  be  constructed  to  tide-| 
water.  76. 

4.  The  location  of  the  sewage-dis- 
posal works  is  necessarily  com- 
mitted to  the  discretion  of  the, 
public  authorities  of  the  bor-' 
ough.  The  i)roper  place  for  suchj 
location  is  determined  by  public' 
necessity  and  convenience,  andj 
the  decision  of  the  borough  au-, 
thorities  on  tnis  subject  is  con-' 
elusive,  because  it  is  the  exercise, 
of  a  discretion  reposed  in  them  I 
by  law.  Ih.\ 

See  Municipal  Corporations,  16,' 
17. 
Taxation,  7. 


BOUNDARIES. 

1.  Where  the  true  location  of  prem- 
ises is  doubtful,  a  practical  loca- 
tion by  consent  of  the  parties 
will  aid  in  the  construction  of 
the  deed,  and  in  some  instances 
be  conclusive  as  to  the  boun- 
daries   thus   fixed,    although    the 


acquiescence  be  for  a  period  less 
than  twenty  years.  Alhanesius 
V.  Peerless  Rubber  Co..  340 

.  The  evidence  of  practical  loca- 
tion in  this  case  between  the 
parties  or  their  predecessors  in 
title  was  such  that,  taken  in 
connection  with  the  other  evi- 
dence, it  was  held  that  the  ver- 
dict for  the  plaintiffs  must  be 
set  aside  as  being  contrary  to 
the  clear  weight  of  the  evidence, 
and  a  new  trial  granted.  lb. 


BROKERS. 

1 .  In  a  suit  by  a  real  estate  broker 
for  commissions  on  the  rental  of 
the  defendant's  hotel  property  it 
appepred  at  the  trial  that  the 
agreement  for  the  commissions 
was  made  by  plaintiff,  not  with 
the  defendant,  who  was  owner 
of  the  property,  but  with  her 
s^n  ;  that  plaintiff  secured  a  ten- 
ant and  made  a  lease  to  her, 
which  was  signed,  not  by  the 
defendant,  but  by  her  son  as  the 
lessor,  without  any  reference  to 
the  character  in  which  he  signed, 
whether  as  agent  or  otherwise. 
In  the  effort  to  prove  that  the 
agreement  for  commissions  was 
made  by  the  son  as  agent  for  h's 
mother,  he  was  called  as  a  wit- 
ness by  the  plaintiff,  and  was 
permitted  to  testify,  over  objec- 
tion, that  in  signing  the  lease  he 
represented  his  mother.  Upon 
review — Held,  the  evidence  was 
properly  admitted.  CoUoiy  v. 
Schuman.  97 

2.  It  further  appearing  by  the  evi- 
dence that  prior  to  the  rental  de- 
fendant and  her  son  both  at 
different  times  visited  the  office 
of  plaintiff,  and  that  the  defend- 
ant gave  instructions  to  the 
plaintiff  to  rent  the  property, 
upon  which  he  acted,  and  that 
part  payment  of  the  commissions 
had  been  made  by  check  received 
from  defendant — further  held* 
that  motions  to  nonsuit  and  di- 
rect a  verdict  for  defendant  were 
properly  denied.  lb. 
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.  When  a  broker  is  employed  to 
sell  real  estate  at  a  fixed  price 
before  a  certain  date,  his  agency 
expires  at  the  date,  and  he  is 
not  entitled  to  commissions  un- 
less, before  the  arrival  of  this 
date,  he  has  found  a  purchaser 
able  and  willing  to  buy  on  the 
terms  fixed  in  the  employment, 
or  unless  the  employer,  by  fraud- 
ulent conduct,  has  defeated  the 
efforts  of  the  agent  to  effect  a 
sale.  The  sale  of  the  property, 
after  the  termination  of  the  bro- 
ker's agency,  by  the  owner  to  a 
purchaser  with  whom  the  agent 
had  been  in  negotiation  during 
the  period  of  his  employment, 
does  not  entitle  him  to  commis- 
sions.   Loxley  v.  Htudehaker,  599 

.  A  written  contract  was  entered 
into  by  which  a  broker  was  given 
an  exclusive  right  to  sell  real  es- 
tate at  a  fixed  price  before  a  cer- 
tain date.  Held,  that  the  trial 
court  rightly  excluded  an  offer  to 
show  that  at  the  time  of  the 
execution  of  this  contract  the 
defendants  told  the  plaintiff  that 
if  a  sale  satisfactory  to  the  de- 
fendants was  effected  by  the 
broker  after  the  expiration  of 
the  written  contract  the  defend- 
ants would  pay  the  broker  his 
commissions.  Ih. 

.  ITie  right  of  the  agent  or  broker 
to  his  commissions  is  complete 
when  he  has  procured  a  pur- 
chaser able  and  willing  to  con- 
clude a  bargain  on  the  terms  on 
which  he  was  authorized  to  sell. 
Such  right  is  not  to  be  defeated 
by  any  default  of  the  principal. 
Ryer  v.  Turkel,  677 


BUILDING   AND  LOAN   ASSO 
CIATIONS. 

See  Taxation,  22,  23. 


CARRIERS. 

1.  Whether  a  person  who  has 
alighted  from  a  standing  train  at 
a  station,  and  who  is  crossing  the 


railway  tracks  by  a  planked  way 
provided  by  the  company  for 
that  purpose,  after  the  train 
from  which  he  has  alighted  has 
moved  out,  is  still  a  passenger 
entitled  to  so  cross  without  look- 
ing or  listening ^  is  a  question  of 
fact  for  the  jury,  where,  under 
the  proof,  reasonable  men  juay 
differ  as  to  whether  he  was  pro- 
ceeding from  the  station  plat- 
form to  a  place  of  safety  within 
a  reasoniiblo  time  after  he  had 
alighted  from  the  train.  Atlan- 
tio  City  Railroad  Co.  v.  Kiefer, 

54 

2.  The  plaintiff  shipped  goods  by 
an  express  company.  The  com- 
pany promptly  and  safely  car- 
ried the  goods  to  the  consignee, 
who  refused  to  receive  them, 
whereupon  the  company  immedi- 
ately placed  the  goods  in  their 
**on  hand  department,"  notified 
the  consignee  that  they  were 
there  held  at  the  owner's  risk, 
but  failed  to  notify  the  con- 
signor. About  six  months  there- 
after the  consignor  inquired  of 
the  express  company  and  was  in- 
formed that  the  goods  were  so 
held  by  the  company.  Without 
making  any  demand  for  the 
goods,  or  offering  to  receive  them, 
the  plaintiff  brought  this  suit  for 
damages  on  account  of  the  fail- 
ure to  deliver  the  goods.  At  the 
trial  the  express  company  ten- 
dered the  goods  to  the  plaintiff, 
who  refused  to  receive  them. 
Held,  that  a  verdict  for  the  full 
value  of  the  goods  must  be  set 
aside.  Block  v.  Untied  States 
Express  Co.,  4r>5 

3.  In  an  action  against  a  railroad 
company  brought  by  a  passenger 
to  recover  damages  for  injuries 
received  while  alighting  from  a 
train  at  one  of  the  defendant's 
stations  the  jury  was  instructed, 
"It  undoubtedly  is  the  duty, 
under  the  law,  of  this  defendant, 
as  well  as  all  railroads,  to  pro- 
vide a  reasonably  safe  place  for 
its  passengers  to  alight  from  its 
train  ;  there  is  no  question  about 
that.     *     *     *     It  must  provide 
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a  reasonably  safe  place  for  its 
passengers  to  alight  from  its 
train."  Heldt  that  this  instruc- 
tion was  erroneous  in  that  it  did 
not  submit  to  the  jury  the  ques- 
tion of  the  defendant's  negli- 
gence which  was  the  gravamen 
of  the  plaintiff's  action.  Mason 
V.  Erie  Railroad  Co,,  521 

4.  When  the  charges  of  a  railroad 
for  demurrage,  or  "car  service," 
are  based  on  tariffs  filed  with 
the  interstate  commerce  commis- 
sion, as  provided  by  the  Inter- 
state Commerce  act,  such 
charges  as  to  cars  engaged  in 
interstate  commerce  are  conclu- 
sively presumed  reasonable  in  a 
state  court,  in  the  absence  of  any 
action  of  the  commission  thereon. 
Eric  Railroad  Co,  v.  Wanaque 
LfUmbcr  Co,,  878 

5.  In  the  absence  of  special  con-, 
tract  a  carrier  is  not  bound  to| 
make  delivery  of  goods  at  any 
other  than  the  usual  place  of  de- 
livery. 76. 

Sec  Street  Railways,  2. 


CASES  AFFIRMED. 

1.  State  r.  Clark.  From  Supreme 
Court.     45  Vroom  33,  473 

2.  Ball  r.  Ransome  Machinery  Co. 
From  Supreme  Court,  477 

3.  State  r.  Labriola.  From  Atlan- 
tic Oyer  and  Terminer,  483 

4.  State  r.  Schuyler.  From  Hun- 
terdon Oyer  and  Terminer,     487 

5.  Gehring  v.  Atlantic  City  R.  R.' 
Co.     From  Supreme  Court,    490 

6.  West  Shore  R.  R.  Co.  r.  Wen- 
ner.  From  Hudson  Circuit 
Court,  494 

7.  Kinney  t'.  Federal  Laundry  Co. 
From  Camden  Circuit  Court, 

497 


8.  State  V.  Unwin.    From  Supreme 
Court.     44  Vroom  529,  500 


9.  State   V.   Lang, 
(^ourt, 


From  Supreme 
502 


10.  Ilinnei-s  v.  Edgewater  and  Fort 
!     I^ee    R.    R.    Co.      From    Bergen 

Circuit,  514 

11.  Fulton    V.    Grieb    Rubber    Co, 
From  Supreme  Court,  525 

12.  Hitt  V.  Alberts.   From  Supreme 
Court,  537 


13.  Costa  V.  Cranford. 
preme  Court, 

14.  Bell    V.    Mecum. 
Circuit  Court, 


From   Su- 
542 

From    Salem 
547 


il5.  Wistar  v.  Mecum.  From  Salem 
Circuit  Court,  547 

16.  Vreeland  Building  Co.  v.  Knick- 
erbocker Sugar  Co.     From  Ber- 

j     gen  Circuit  Court,  551 

17.  Meehan  t?.  Excise  Commission- 
ers.    From  Supreme  Court     44 

Vroom   382,  557 

I 

i 

18.  Neafie  v.  Hoboken  Printing  and 
Publishing  Co.  From  Supreme 
Court,  564 

19.  Rogers  r.  West  Jersey  R.  R. 
Co.  From  Camden  Circuit 
Court,  568 

20.  Garrebrant  r.  Continental  In- 
surance Co.  From  Supreme 
Court,  577 

21.  Gilroy  v.  Independent  Order  of 
Foresters,   From  Supreme  Court, 

584 


22.  Loxley    t?.    Studebaker. 
Supreme  Court, 


From 
599 


23.  Prosser  v.  West  Jersey,  &c..  R. 
R.  Co.     From  Supreme  Court, 

614 


24.  State    v.    Moore, 
preme  Court, 


From    Su- 
619 
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25.  Daggett  v.  North  Jersey  Street 
Kj.  Co.  From  Essex  Circuit 
Court,  630 


26.  Black  v.  McQuaid. 
preme  Court, 


From  Su 
639 


27.  Nirk  v.  Jersey  City,  Ac.,  Street 
Ry.  Co.  From  Hudson  Circuit 
Court,  642 

28.  Stephen  v.  Camden  and  Phila- 
delphia Soap  Co.  From  Su- 
preme Court,  648 

29.  Merkl  v.  Jersey  City,  &c.,  Ry. 
Co.     From  Supreme  Court,    654 

30.  Chess  V.  Vockroth.  From  Su- 
preme Court,  665 


31.  Ryer    v.    Turkel. 
preme  Court, 


From    Su- 
677 


32.  Kane  v.  Babcock  &  Wilcox  Co, 
From  Hudson  Circuit  Court,  698 

33.  Fox  V.  Kinnear  Pressed  Ra- 
diator Co.  From  Essex  Circuit 
Court,  716 

34.  Curry  v.  Congress  Hall  Hotel 
Co.     From  Supreme  Court,     735 

35.  Ostergaard  t?.  Greek  Catholic 
Congregation.  From  Middlesex 
Circuit  Court,  736 

36.  Central  R.  R.  Co.  v.  Board  of 
Equalization  of  Taxes.  From 
Supreme  Court.     45  Vroom  1, 

737 

37.  State  V.  Tomassi.  From  Hun 
terdon  Oyer  and  Terminer,     739 

38.  Bathgate  r.  North  Jersey  Street 
Ry.  Co.  From  Essex  Circuit 
Court,  763 

39.  Masters  v.  Champion.  From 
Supreme  Court.    45  Vroom  323. 

7(>8 

40.  Central  R.  R.  Co.  v.  State 
Board  of  Assessors.  From  Su- 
preme Court.     46  Vroom  120, 

771 


41.  Morris  and  Essex  R.  R.  Co.  v. 
State  Board  of  Assessors.  From 
Supreme  Court.     46  Vroom  120, 

771 

42.  Lehigh  Valley  R.  R.  Co.  v. 
State  Board  of  A.s«essors.  From 
Supreme  Court.     46  Vroom  120, 

771 

43.  Bergen  County  R.  R.  Co.  v. 
State  Board  of  Assessors.  From 
Supreme  Court.     46  Vroom  120, 

771 

44.  I^ng  Dock  Co.  v.  State  Board 
of  Assessors.  From  Supreme 
Court.     4r>  Vroom  120,  771 

45.  United  N.  J.  R.  R.  and  C.  Co. 
V.  State  Board  of  Assessors. 
From  Supreme  Court,  788 

46.  Ri(»e  V.  Barrington.  From 
Burlington  Circuit  Court,       806 

47.  Fish  r.  Metroiwlitan  Life  In- 
.surance  Co.  From  Supreme 
Court,  822 

48.  Bentley  r.  Fidelity  and  De- 
posit Co.     From  Supreme  Court, 

828 

49.  Pascell  r.  North  Jersey  Street 
Ry.  Co.  From  Essex  Circuit 
Court,  836 

50.  Risley  r.  Ocean  City  Develop- 
ment Co.     From  Supreme  Court, 

840 

51.  Hinmon  v.  Somers  Brick  Co. 
From   Supreme  Court,  869 

52.  Polo  V.  Palisade  Construction 
Co.     From  Hudson  Circuit,    873 

L,i.  Atlantic  City  r.  France.     From 
I     Supreme  Court.     45  Vroom  389, 

910 


.54.  Bobbink    r.    Erie    R.    R. 
From  Supreme  Court, 


Co. 
913 


')5.  (ierhardt    r.    Boettger.      From 
Supreme  Court,  916 
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56.  Lehigh  and  Wilkes-Barre  Goal 
Co.  V.  Junction.  From  Supreme 
(%)urt,  022 


8.  Gomm    v.    Gomm. 
preme  Court, 


57.  McCraoken    r.    Meyers. 
Atlantic  Circuit  Court, 


From! 
935 


58.  I'rbaneck  v.  Pennsylvania  R.; 
U.  Co.     From  Supreme  Court,     | 

938 

50.  Hajfeman  v.  North  Jersey 
Street  Ry.  Co.  From  Supreme 
Court.     45  Vroom  279,  939; 


G<).  DuiToII    r.    Woodbury. 
Supreme  Court, 


From 
939 


01.  Burns  r.  Lehigh   Valley  R.   R. 
Co.     From  Supreme  Court,     940 


t)2.  State    V.    Plehm. 
prerae  Court, 


From    Su- 
941 


{\:\.  Ocean  City  Land  Co.  v.  Ocean 
City.  From  Supreme  Court.  44 
Vroom  493,  942 


64.  Tonks    v.    Mullin. 
prcme  Court, 


From    Su- 
942 


From     Su- 
660 


CASES  REVERSED. 


1.  Batura   v.  McBride. 
preme  Court, 


From  Su 
480 


2.  Mason  v.  Erie  R.  R.  Co.  From 
Supreme  Court,  521 

3.  Anderson  v.  Cortelyou.  From 
Supreme  Court.     44  Vroom  427,1 

532, 

4.  Jersey  City  r.  State  Board  of 
Assessors.  From  Supreme 
Court.     44  Vroom  164,  571 


9.  Axel  V.  Kraemer.  From  Union 
Circuit  Court,  688 

10.  Hummer  v.  Lehigh  Valley  R. 
R.  Co.  From  Supreme  Court. 
45  Vroom  196,  703 

11.  American  Soda  Fountain  Co. 
V.  Stolzenbach.  From  Atlantic 
Circuit  Court,  721 

12.  Tomlinson  t?.  Armour  &  Co. 
From  Supreme  Court.  45 
Vroom  274,  748 

13.  United  N.  J.  R.  R.  and  C.  Co. 
r.  Parker,  Collector.  From  Su- 
preme Court,  771 

14.  Lippincott  v.  Lippincott,  From 
Supreme  Court.     45  Vroom  439, 

795 

15.  P.,  N.  J.  and  N.  Y.  R.  R.  Co. 
r.  Schwa rz.  From  Hudson  Cir- 
cuit Court.  801 

16.  State  V.  Deliso.  From  Middle- 
sex Oyer  and  Terminer,  808 

17.  Shuler  r.  North  Jersey  Street 
Ry.  Co.  From  Hudson  Circuit 
Court,  824 

18.  Notto  V.  Atlantic  City  R.  R. 
Co.     From  Supreme  Court.    826 


5.  Murtland      v.      Atlantic 
From  Supreme  Court, 


City. 
592 


6.  Myers  r.  Myers.     From  Circuit 
Court,  610 

7.  Marshall  r.  Burt  &  Mitchell  Co. 
From  Hudson  Circuit  Court, 

624 


19.  Brown    v.    Thompson. 
Supreme  Court, 


From 
832 


20.  Fagan  v.  Payne.  From  Su- 
preme Court.    41  Vroom  341. 

851 

21.  Batton  v.  Public  Service  Cor- 
poration of  N.  J.  From  Su- 
preme Court,  857 

22.  Harris  v.  United  Steamship 
Co.     From  Supreme  Court,    861 


23.  Collins    v.     Whiteside. 
Hudson  Circuit  Court. 


From 
865 
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24.  Erie  R.  R.  Co.  v.  Wanaque 
Lumber  Co.  From  Supreme 
Court.  878 

25.  Lyon  &  Co.  v.  Plum.  From 
Supreme  Court,  883 

20.  McCarthy  v.  Metropolitan  Life 
Insurance  Co.  From  Supreme 
Court,  887 

27.  Slater  v.  North  Jersey  Street 
Ry.  Co.     From  Supreme  Court, 

890 

28.  Dentz  v.  Pennsylvania  R.  R. 
Co.  From  Hudson  Circuit 
Court,  893 

29.  Cicalese  v.  Lehigh  Valley  R. 
R.  Co.     From  Supreme  Court, 

897 

30.  Bowler  v.  Osborne.  From  Su 
preme    Court.      45    Vroom    216, 

903 

CERTIORARI. 

1.  Certiorari  will  not  lie  to  review 
an  order  of  the  Circuit  Court  in 
an  ordinary  action  to  enforce  a 
mechanics*  lien,  since  the  court 
is  a  constitutional  court  of  rec 
ord  of  general  jurisdiction  pro- 
ceeding according  to  the  course 
of  the  common  law.  Five  Mile 
Beach  Lumber  Co.  v.  Friday,  175 

2.  On  certiorari  to  a  justice  of  the 
peace,  an  agreed  statement  of 
facts,  without  a  transcript  of  the 
record  of  the  justice,  does  not 
suffice  to  present  a  legal  error 
requiring  reversal  of  the  judg- 
ment.   Edwards  v.  Currie,      186 

3.  The  court  is  not  obliged  to  ex 
amine  the  original  papers  in  the 
clerk*s  office,  but  may  assume 
that  the  state  of  the  case  as  fur 
nished  is  complete.  76. 

4.  The  prosecutor  will  not  be  de- 
nied the  benefit  of  his  writ  of  cer- 
tiorari where  it  appears  that  the 
delay  which  intervened  between 
the  time  when  he  as  a  vigilant 
taxpayer  ought  to  have  known  of 


the  resolution  and  the  time  when 
he  applied  for  his  writ  has  re- 
sulted in  no  detriment  to  the  de- 
fendants, especially  when  it  fur- 
ther clearly  appears  that  the  ac- 
tion of  council  should  have  been 
by  ordinance  instead  of  resolu- 
tion, and  that  the  resolution 
itself  was  not  submitted  to  the 
mayor  for  approval  as  required 
bv  the  statute,     ^tnrr  v.  Elmer, 

443 

5.  When  a  cause  is  removed  by  cer- 
tiorari, from  an  inferior  court  to 
the  Supreme  Court,  the  function 
of  the  writ  is  that  of  a  writ  of 
error.  In  such  case  the  Supreme 
Court  accepts  the  findings  of  the 
inferior  court  upon  the  facts  if 
there  be  any  legal  evidence  to 
warant  them :  and,  when  the 
judgment  of  the  Supreme  Court 
is  removed  into  the  Court  of  Er- 
rors and  Appeals,  this  court  in 
turn  accepts  the  findings,  subject 
only  to  a  like  inquiry  for  some 
legal  evidence.     Ryer  v.  Turhci. 

677 

().  Considering  only  those  points  of 
the  plaintiff  in  error  which  were 
taken  in  the  District  Court  and 
which  were  raised  and  deter- 
mined in  the  Supreme  Court,  or 
were  necessarily  involved  in  the 
decision  of  that  court,  the  Court 
of  Errors  and  Appeals  inquires 
whether  there  be  ground  for  re- 
versal :  (a)  in  that  the  plaintiff 
below  had  not,  by  himself  alone, 
produced  a  purchaser  ready  and 
willing  to  enter  into  a  contract 
of  purchase  on  the  terms  author- 
ized in  writing:  or  (5)  in  that 
the  plaintiff  below  had  not 
brought  his  principal  and  the 
proposed  purchaser  to  an  agri^- 
ment  for  sale  on  the  terras  men- 
tioned in  the  authority  to  sell.    /&. 


iSfee  Disorderly  Person,  2. 
Jurisdiction. 
Taxation,  25. 


CHALLENGES. 
Sec  Jury,  4,  5,  7. 
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CHATTEL  MORTGAGES. 

1.  Under  the  "Act  concerning  mort- 
gages on  chattels  (Revision  of 
1902),'*  and  section  4  thereof 
(Pamph,  L.  1902,  p.  487),  where 
a  corporation  is  the  holder  of  a 
mortgage,  the  affidavit  of  con- 
sideration may  be  made  in  its  be- 
half by  an  officer  thereof  acting 
under  the  authority  of  the  corpo- 
ration and  possessed  of  the 
requisite  knowledge  to  make 
such  affidavit  as  the  law  pre- 
scribes. Such  an  affidavit  is,  in 
legal  contemplation,  the  affidavit 
of  the  corporation  and  not  the 
affidavit  of  an  agent  or  attorney, 
American  Soda  Fountain  Co,  v. 
Stolzenhach,  721 


2.  An  affidavit  of  consideration, 
made  and  recited  to  be  made  by 
the  vice  president  of  the  corpo 
rate  holder  of  the  chattel  mort 
gage,  was  therefore  the  affidavit 
of  the  corporation,  and  valid 
without  allegation  of  specific 
authority.  The  fact  appearing 
that  the  affidavit  was  made  by 
such  officer  was  prima  facie  evi 
dence  that  he  was  acting  in  his 
proper  official  capacity  and  by 
authority.  The  allegations  of  the 
affidavit  were  sufficient  to  dem- 
onstrate that  he  possessed  the 
requisite  knowledge  to  make  the 
affidavit.  North  Penn  Iron  Co. 
V.  Boyce,  42  Vroom  434,  distin- 
guished. 76. 

3.  An  affidavit  of  consideration,  an- 
nexed to  a  chattel  mortgage  se- 
curing the  payment  of  notes 
given  as  the  purchase  price  of  a 
soda  fountain  apparatus,  which 
states  that  the  consideration  is 
the  apparatus,  describing  it,  is  a 
substantial  compliance  with  the 
statute  {Pamph,  L,  1902,  p. 
487)   in  this  respect.  76. 


CONSIDERATION, 
♦s'cc    Accord    and    Satisfaction. 


CONSTITUTIONAL  LAW. 

1.  The  provision  of  our  Criminal 
Procedure  act  which  requires  a 
challenge  to  a  grand  juror,  based 
upon  his  having  passed  the  age 
limit,  to  be  interposed  before  he 
is  sworn,  and  so  denies  to  a  per- 
son charged  with  the  commission 
cf  a  crimnal  offence,  committed 
after  the  organization  of  the 
grand  jury,  the  right  to  interpose 
a  challenge  on  that  account,  does 
not  deprive  such  person  of  the 
equal  protection  of  the  laws 
guaranteed  by  the  fourteenth 
amendment  of  the  federal  i-on- 
stitution.     State  v.  Lang^  1 

2.  An  act  of  the  legislature  which 
regulates  the  internal  affairs  of 
only  those  towns  having  a  pop- 
ulation of  ten  thousand,  wherein 
the  board  of  aldermen,  or  com- 
mon council,  consists  of  an  even 
number  of  members,  and  wherein 
such  members  are  elected  by 
wards,  is  special,  and,  therefore, 
unconstitutional  and  void.  State 
V.  Riordan,  16 

3.  An  allegation  that  a  statute  is 
unconstitutional  because  it  is  a 
special  law  regulating  the  inter- 
nal affairs  of  towns — the  infirm- 
ity being  apparent  on  the  face  of 
the  statute — is  not  a  mere  in- 
ference of  law,  but  a  statement 
of  a  fact.  76. 

4.  The  revised  act  of  1888  for  the 
taxation  of  railroad  and  canal 
property  {Pamph,  L.  1888,  p. 
269;  Gen.  Stat.,  p.  3324),  as 
amended  by  chapters  82,  122  and 
280  of  the  laws  of  1906  {Pamph. 
L.,  pp.  121,  220,  571),  is  consti- 
tutional. Central  Railroad  Co.  of 
New  Jersey  v.  State  Board  As- 
sessors. 120 

5.  The  acts  referred  to  do  not  vio- 
late article  4,  section  7,  para- 
graph 12  of  the  constitution  of 
this  state,  which  requires  that 
"property  shall  be  assessed  for 
taxes  under  general  laws,  and  by 
uniform  rules,  according  to  its 
true  value."  76. 
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6.  The  acts  in  question  do  not  de- 
prive the  taxpayer  of  property 
without  due  process  of  law,  nor 
deny  the  tqnal  protection  of  the 
!a>vs,  within  the  uieariing  of  the 
fourteenth  amendment  of  the  con- 
stitution   of   the   United    States. 

lb. 

7.  Chapter  82  of  the  laws  of  1906 
{Pwmph.  L.,  p.  121),  which  im 
poses  upon  the  main  stem  or 
waterway  and  the  tangible  per 
sonal  property  and  franchise  of 
every  railroad  and  canal  com 
pany  the  "average  rate  of  taxa- 
tion," to  be  ascertained  by  com 
putation  from  the  taxing  rates 
prevailing  in  the  several  taxing 
districts  of  the  state,  is  not  un- 
constitutional. /6. 

8.  The  so-called  Perkins  act 
{Pamph.  L.  1906,  p.  571),  which 
requires  that  what  is  known  as 
"second-class"  railroad  and 
canal  property  shall  be  assessed 
and  taxed  in  each  taxing  district 
in  the  same  manner  and  at  the 
same  rate  as  other  property  lo 
cated  in  such  district,  and  that 
the  tax  thereon  shall  be  paid  to 
the  proper  officers  of  the  several 
taxing  districts,  is  not  unconsti- 
tutional. /6. 

9.  The  fact  that  all  property  used 
for  railroad  and  canal  purposes 
may  be  set  apart  in  a  class  hy 
itself,  as  distinguished  from  the 
general  mass  of  property  in  the 
state,  for  purposes  of  taxation, 
does  not  negative  the  propriety 
of  subdividing  this  general  class 
of  property  into  minor  classesl 
for  the  purpose  of  taxation  ;  nor 
is  the  subclassification  special,! 
and  hence  unconstitutional,  pro-' 
vided  it  rests  upon  grounds  of 
discrimination  inherent  either  in 
the  character  of  the  property  or 
its  situation  and  circumstances, 
such  as  to  render  the  distinction 
reasonably  appropriate  to  the 
purposes  of  the  classification.  Ih. 

10.  The  legislative  purpose  being  to 
divide  property  used  for  railroad 


and  canal  purposes  into  two 
parts,  upon  one  of  which  taxes 
are  to  be  levied  for  the  support 
of  local  and  municipal  govern- 
ment, either  together  with  or 
separate  from  taxes  for  the  sup- 
port of  the  general  state  govern- 
ment, leaving  the  residue  to  be 
subjected  to  taxation  for  general 
state  purposes  only — Held,  that 
the  setting  apart  of  what  is 
known  as  "second-class"  railroad 
and  canal  property  for  local  tax- 
ation, "second-class"  property 
being  defined  in  substance  as  in- 
cluding passenger  and  freight 
buildings,  and  all  other  real  es- 
tate used  for  railroad  and  canal 
pui-poses,  other  than  the  road- 
bed or  waterway,  not  exceeding 
one  hundred  feet  in  width,  is 
reasonably  germane  to  the  pur- 
pose of  the  classification.         Ih, 

11.  In  article  4,  section  7,  para- 
graph 12  of  the  constitution  of 
this  state,  the  phrase  "uniform 
rules"  does  not  refer  to  those 
regulations  that  pertain  to  the 
agencies  and  methods  employed 
in  the  assessment  and  collection 
of  taxes,  but  only  to  the  basic 
rules  for  taxation,  which  settle 
how  the  public  burden  is  to  be 
distributed,  including  the  desig- 
nation of  the  property  that  is  to 
contribute,  and  the  rate  or  ratio 
by  which  the  taxes  are  to  be  laid 
and    apportioned.  Ih. 

12.  The  constitutional  requirement 
of  uniform  rules  for  taxation  is 
satisfied  by  a  uniformity  that 
obtains  without  discrimination 
throughout  a  class  of  property 
set  apart  on  reasonable  grounds 
for  separate  treatment.  Ih. 

18.  Since  the  Tax  laws  under  con- 
sideration do  not  deprive  the  tax- 
payer of  property  without  due 
process  of  law,  and  since  they 
conform  to  the  constitutional  re- 
quirement that  "property  shall  bo 
assessed  for  taxes  under  general 
laws,  and  by  uniform  rules,  ac- 
cording to  its  true  value,"  it  fol- 
lows that  they  do  not  deny  to  the 
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taxpayer    "the    equal    protection | 
of  the  laws."  Ih.l 


14.  The  supplement  of  April  20th. 
1906,  to  the  General  Tax  law  of 
1903,  which  supplement  provides i 
that  "all  lands  the  property  of 
any  county,  and  all  lands  the, 
property  of  any  taxing  district,] 
which  are  situate  within  the 
limits  of  any  other  taxing  dis-. 
trict.  shall  be  subject  to  taxation 
by  the  taxing  district  within 
which  such  lands  are  situated  at 
the  true  value  of  such  lands, 
without  regard  to  any  buildings 
or  other  improvements  on  such 
lands"  (Pamph.  L.  1906,  p. 
273),  is  not  in  contravention  of 
article  4,  section  7,  paragraph j 
12  of  the  constitution  of  thisi 
state,  which  directs  that  "prop-' 
erty  shall  be  assessed  for  taxes 
under  general  laws,  and  by  uni- 
form rules,  according  to  its  true 
value."  E88CX  County  Park 
Commission  v.  West  Orange,  376 

I 

15.  The  act  for  the  management  of 
the  reformatory  (Pamph.  L., 
1901,  p.  231)  is  not  unconstitu- 
tional because  it  provides  for  no 
sentence  except  for  the  maxi-! 
mum  term,  nor  because  it  au- 
thorizes the  commissioners  to 
discharge  prisoners  committed 
thereto  before  the  expiration  of 
the  maximum  term.  In  re  Mar- 
low,  400 

16.  The  act  of  March  28th,  1904 
(Pamph  L.,  p.  201),  which  pur- 
ports to  repeal  so  much  of  the 
Tax  act  of  1903  as  repeals  thej 
act  of  March  20th,  1874 
(Pamph.  L.,  p.  388).  is  uncon 
stitutional.  Hartshome  v.  Avon 
ht/-thc-Sea,  407 

17.  The  supplement  to  the  act  to 
authorize  the  formation  of  gas 
light  corporations  and  regulate 
the  same,  approved  March  14th. 
1879  (Gen.  Stat.,  p.  1613,  pZ. 
30).  is  constitutional.  Millville 
Improvement  Co.  v.  Pitman,  dc.. 
Gast  Co.,  410 


18.  Section  4  of  the  act  of  April 
13th.  1906,  commonly  known  as 
the  "Bishops*  Law"  (Pamph.  L. 
1906,  p.  199),  does  not  contra- 
vene the  fourteenth  amerdmf^nt 
of  the  federal  constitution.  Mec- 
ha^i    V.    Excise    Commissioners, 

557 

19.  Section  4  of  the  act  of  April 
13th,  1906,  commonly  known  as 
the  "Bishops*  Law"  (Pamph.  L. 
1906.  p.  199),  is  not  in  contra- 
vention of  article  4.  section  7, 
placitum  11,  of  the  constitution 
of  this  state,  which  prohibits  the 
legislature  from  passing  private, 
local  or  special  laws  regulating 
the  internal  affairs  of  munici- 
palities, or  granting  exclusive 
privileges,  immunities  or  fran- 
chises. Ih. 

20.  Notwithstanding  the  unconsti- 
tutionality of  section  5  of  the 
act  of  April  13th,  1906,  com- 
monly known  as  the  "Bishops* 
Law"  (Pamph.  L.  1906,  p.  199), 
as  heretofore  declared  by  this 
court  in  Decker  v.  Daudt,  45 
Vroom  793,  the  remainder  of  the 
act    is    not    thereby   overthi-own. 

76. 

21.  The  Electrocution  act  (Pamph. 
L.  1906.  p.  112)  is  not  unconsti- 
tutional as  prescribing  a  "cruel 
and  unusual'*  punishment.  State 
V.  7'omassi,  739 

22.  Pamph,  L.  1894,  p.  524,  %  1, 
provides  that  the  terms  of  office 
of  members  of  the  boards  of 
street  and  water  commissioners 
of  cities  of  the  first  class,  thereto 
appointed  under  Pamph.  L.  1891, 
p.  249,  providing  for  their  ap- 
pointment by  the  mayors,  shall 
immediately  end.  Section  2  pro- 
vides for  a  new  appointment  of 
persons  to  constitute  the  board, 
till  members  to  be  elected  shall 
qualify,  and  sections  3  and  6  de- 
fine the  powers  of  such  newly 
appointed  board,  and  direct  its 
methods  of  organization.  Sec- 
tion 4  provides  that,  at  the  next 
election  to  be  held  in  each  city 
of  the  first  class,  there  shall  be 
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elected  five  members  of  such 
board  for  such  city — two  for  one 
year,  two  for  two  years  and  one 
for  three  years — and  that  at 
each  election  thereafter  there 
shall  be  elected  a  member  or 
members  of  the  board  to  succeed 
the  member  or  members  whose 
term  then  expires,  for  the  term 
of  three  years.  Section  5  directs 
that,  on  the  ballots  to  be  used  at 
the  election  to  be  held  in  such 
cities  in  1895,  the  designation  of 
the  office  to  be  filled  shall  be 
*'for  members  for  term  of  one| 
year,"  "for  members  for  term  cf 
two  years'*  and  "for  members  for 
term  of  three  years,"  and  that 
at  each  election  thereafter  the 
designation  shall  be  "for  member 
or  members  of  board."  Section  7 
provides  that  the  mayor  of  each 
city  shall  have  power  to  remove 
members  of  the  board  for  cause, 
and  section  8  provides  how  va- 
cancies shall  be  filled  by  the 
mayor.  Held,  that  section  4  ap- 
plies to  all  cities  of  the  first 
class,  though  afterwards  coming 
into  the  class,  and,  with  sections 
7  and  8,  constitutes  a  complete 
elective  scheme,  so  that  such 
parts  of  the  act  will  stand,  even 
if  section  5  is  special  legislation, 
as  applying  only  to  existing 
cities  of  the  first  class,  and  sec- 
tions 2,  3  and  0  are  unconstitu- 
tional, as  the  purposes  of  the  lat- 
ter sections  are  only  incidental 
to  the  main  purpose  displayed  by 
section  4,  and  the  vicious  parts 
are  distinct  and  separable,  and 
when  they  are  stricken  out, 
enough  remains  to  be  a  complete 
act,  capable  of  being  carried  into 
effect,  and  sufficient  to  accom 
plish  the  object  of  the  law  as 
passed  in  accordance  with  the  in 
tention  of  the  legislature.  Fagan 
V.  Payne,  851 

See  EJminent   Domain,   6. 
Jury,  4. 

LiBEX  AND  Slander,  6. 
Motor  Vehicles. 
Municipal  Corporations,  5. 
Schools,  2. 
Statutes,  3. 
Taxation. 


CONTRACTS. 

.  Where  one  agrees  to  convey  land, 
and  before  the  day  for  perform- 
ing the  contract  arrives  conveys 
the  land  to  another  than  the  ven- 
dee, the  vendee  may  treat  the 
conveyance  as  a  repudiation  of 
his  contract,  and  sue  at  once. 
He  need  not  wait  until  the  day 
for  performance,  nor  tender  the 
purchase  price.     Wolff  v.  Meyer, 

181 

.  In  an  action  upon  an  oral  con- 
tract to  do  work  and  furnish 
material,  where  there  is  a  direct 
conflict  of  evidence  as  to  the 
price  agreed  to  be  paid,  it  is 
relevant  to  prove  the  actual 
value  of  the  services  rendered  or 
of  the  materials  furnished  at  the 
time  of  the  making  of  the  con- 
tract for  the  purpose  of  showing 
whose  contention  is  probably  cor- 
rect.    Lewis  V.  Goldstein,        3(>5 

1.  In  a  contract  containing  mutual 
promises,  whether  to  pay  money 
or  perform  some  other  act,  where 
the  time  for  performance  by  one 
party  is  to  arrive  or  may  arrive 
before  the  time  for  performance 
by  the  other,  the  latter  promise 
is  an  independent  obligation, 
non-performa?ice  of  which  raises 
a  cause  of  action  merely  and  dot^s 
not  constitute  a  bar  to  the  right 
of  the  party  making  it  to  recover 
for  the  breach  of  the  premise 
made  to  him.  Kinney  v.  Federal 
Laundry  Co,,  497 

I.  A  contractor  agreed,  in  writing, 
with  a  municipality  to  lay  a 
sewer  pipe  of  the  required  dimen- 
sions along  a  certain  route  at  an 
average  depth  of  sixteen  feet,  in 
a  locality  which  was  supposed  to 
be  quite  free  from  rock,  upon  a 
bid  of  $1.50  per  lineal  foot,  the 
bid  was  to  include  compensation 
for  removing  rock  from  the 
sewer  trenches  and  no  extra  com- 
pensation was  to  be  allowed  for 
tunneling.  The  agreement  pro- 
vided for  a  change  in  the  route 
by  the  engineer  of  the  munici- 
pality, if  desired,  any  increase  in 
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the  amount  of  the  work  thereby 
required  to  be  paid  for  at  the 
price  established  for  such  work 
under  the  contract ;  a  change 
was  made  in  the  route,  whereby 
the  depth  of  the  sewer  trench 
was  much  increased  and  the 
work  of  excavation  was  largely 
through  rock.  The  contractor 
sued  for  extra  compensation  for 
the  excavation  on  the  altered 
route.  At  the  trial  below  the 
court  was  requested  to  find  that 
plaintiff  was  entitled  to  recover 
for  the  additional  work,  no  price 
being  mentioned  in  the  contract 
which  is  applicable  to  the  work 
done  upon  the  changed  route. 
The  request  was  refused  and  no 
recovery  was  allowed  for  the  ex- 
tra work.  Held,  on  review,  that 
there  was  no  error  in  the  ruling, 
and  the  judgment  was  aflSrmed. 
Costa  v.  Cranford,  542 

5.  A  city  entered  into  a  contract 
with  A  that  he  should  construct 
a  receiving  well  twenty-five  feet 
in  diameter  and  thir^  feet  in 
the  earth.  Murtland  v.  Atlantic 
City,  692 

0.  It  appears  that  thrjough  the  site 
fixed  under  the  contract  for  the 
construction  of  the  well  there  had 
b(M?n  formerly  sunk  by  the  city 
an  old  concealed  test  well  which 
had  been  abandoned.  A  claims 
that  after  sinking  the  receiving 
well  twenty-seven  and  one-half 
feet,  further  work  became  im- 
l)ossibIe  by  reason  of  subterra- 
nean water  rushing  up  through 
the  old  test  well  and  flooding 
the  excavation.  He  thereupon 
announced  to  the  city  that  he  had 
abandoned  his  contract,  and 
thereafter  brought  an  action 
against  the  city  to  recover  dam- 
ages caused  by  the  presence  of 
the  old  well.  Ih. 

7.  On  the  trial  the  trial  justice 
charged  the  jury  that  if  it  be- 
lieved that  the  existence  of  the 
sunken  well  made  the  perform- 
ance of  the  contract  impossible, 
that  the  contractor  had  a  right  to 
rescind    the    contract    and    bring 


his  action.  Held,  that  there  was 
error  in  not  leaving  to  the  jury 
the  question  whether  when  the 
site  of  the  receiving  well  waa  des- 
ignated the  city  could  have  rea- 
sonably apprehended  that  the 
presence  of  the  old  test  well 
would  render  the  performance  of 
the  contract  impossible,  and  so 
whether  the  city  fraudulently 
imposed  upon  the  contractor  a 
useless  work.  lb. 

8.  A  contract  to  fill  in  sand  be- 
hind a  bulkhead  for  a  real  estate 
company  contained  a  clause  that 
the  work  of  filling  should,  until 
final  payment  and  acceptance  by 
the  company,  remain  at  the  sole 
risk  and  expense  of  the  contrac- 
tor. An  ocean  storm  washed 
away  the  bulkhead  and  a  part  of 
the  filling  before  the  completion 
of  the  work.  Held,  (1)  that  the 
risk  imposed  upon  the  contractor 
by  the  terms  of  the  contract  did 
not  include  any  loss  resulting 
from  a  breach  of  duty  by  the 
company,  and  it  appearing  that 
the  bulkhead  against  which  the 
filling  was  to  be  placed  was  to  be 
built  by  the  company.  Held,  (2) 
that  if  the  loss  of  the  filling  oc- 
curred by  the  fault  of  the  com- 
pany in  erecting  such  bulkhead, 
the  risk  was  not  covered  by  the 
clause  in  the  contract.  Risley  v. 
Ocean     City    Development     Co,, 

840 

See  Abchitects. 

Attorney  and  Soucitob,  2,  3. 

Fraud. 

Municipal  Corporations,  2. 

Parent  and  Child. 

Principal  and  Agent,  5. 


CONVERSION. 
See  Trover. 

CORPORATIONS. 

1.  A  seal  is  not  essential  to  the 
validity  of  a  pi-oxy  to  vote  for 
officers  at  a  corporate  election. 
Hankins  v.    Nevell,  20 
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2.  It  requires  a  willful  refusal  to 
file  the  report  of  the  election  of 
directors  within  thirty  days 
after  any  annual  election  to 
make  the  directors  so  failing  to 
file  the  same  ineligible  to  re- 
election at  the  next  succeeding 
annual  meeting.  In  re  Election 
Brooklyn  Baseball  Cluh,  64 

3.  A  private  corporation  may  be 
sued  for  slander.  Empire  Cream 
Co.  V.  De  Laval  Dairy  Co.,     207 

4.  A  corporation,  in  common  with 
a  natural  person,  may  act  either 
in  chief  or  by  an  agent.  In  the 
former  case,  being  an  artificial 
person,  it  can  act  only  through 
the  oflSce  of  some  natural  person 
who  is,  on  this  account,  called 
its  officer,  and  who,  being  thus 
inherent  in  such  artificial  per- 
son, is  not  as  regards  it  an  alius 
or  other  person,  and  'hence  is 
not  its  agent  within  the  mean 
ing  of  the  maxim  qui  f<wit  per 
alium  facit  per  se.  A  statute 
that  authorizes  the  doing  of  a 
certain  act  by  a  corporation  or 
by  its  agent  should  be  given 
effect  by  permitting  the  corpora 
tion  to  act  either  per  se  through 
its  officer  or  per  alium  through 
its  agent.  American  Soda  Foun- 
tain Co.  V.  xStolzenhach,  721 

See  Attachment. 

Banks  and  Banking. 
Chattel  Mortgages. 
Master  and  Servant.  10,  21. 
Quo  Warranto,  1. 


CORPORATIONS     (FOREIGN) 

Whether  sales  of  goods  by  a  for 
eign  corporation  are  made  under 
such  circumstances  as  to  require 
the  inference  that  the  corpora- 
tion is  engaged  in  the  general 
prosecution  of  its  ordinary  busi 
ness  in  this  state  and  subject  to 
the  provisions  of  section  07  of 
the  Corporation  act  {Pamph,  L. 
1896,  pp.  277,  307),  is  a  ques- 
tion of  fact  to  be  decided  by  the 
trial  court.  T'on  Seyfricd  v. 
Vollers,  405 


COUNTIES. 

1.  Where  a  county  building  com- 
mittee has  been  appointed  by  the 
chosen  freeholders  of  any  county 
pursuant  to  the  act  of  1901,  as 
amended  by  the  act  of  1902 
{Pamph.  L.  1901,  p.  79;  Pamph. 
L.  1902,  p.  42),  and  such  com- 
mittee has  incurred  obligations 
for  lands  or  building  construc- 
tion, it  is  lawful  for  the  chosen 
freeholdei*s  to  raise  the  neces- 
sary funds  to  cover  such  ex- 
pense by  the  issuance  of  bonds, 
as  provided  by  statute,  and  in 
default,  a  mandamus  will  issue 
so  directing.  Christie  v.  Free- 
holders of  Bet'fjcn,  49 

2.  Under  the  act  of  1901  the  build- 
ing committee,  when  appointed, 
have  the  authority  to  erect  a 
county  jail.  lb. 

8.  The  provisions  of  the  act  of  1903 
(Pamph.  L.,  p.  47)  do  not  apply 
to  a  change  of  site  for  the  loca- 
tion of  county  buildings  at  the 
county  seat,  but  only  to  a  change 
of  the  county  town  or  seat  itself. 

lb. 
Sec  Public  Parks. 


COVENANTS. 

An  outstanding  tenancy  from  year 
to  year,  created  by  the  grantor, 
is  a  breach  of  a  covenant  of 
warranty  of  title  contained  in 
his  deed.  Fortesque  v.  Columbia 
Real  Estate  Co.,  272 


CRIMINAL  LAW. 

1.  The  improper  composition  of  a 
grand  jury  does  not  constitute  a 
ground  for  a  plea  in  abatement. 
The  remedy  in  such  a  case  is 
to  challenge,  before  indictment 
found,  or  to  move  to  quash 
afterward.     State  v.  Lang,         1 

2.  In  summing  up  to  the  jury,  so 
long  as  counsel  confines  himself 
to  the  evidence,  what  is  said  by 
him  in  its  discussion  by  way  of 
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comment,  denunciatioo  or  ap- 
peal, affords  no  ground  of  ex 
ception.  75. 

.'5.  Improper  statements  by  a  prose- 
cuting attorney  in  his  summing 
up,  with  respect  to  which  judi- 
cial action  was  not  invoked  at 
the  trial,  afford  no  grounds  for 
the  reversal  of  a  criminal  judg- 
ment, brought  up  under  the  one 
hundred  and  thirty-sixth  section 

•  of  the  Criminal  Procedure  act. 
where  the  record  returned  fails 
to  show  either  what  statements 
were  in  fact  made  or  that  such 
statements  as  were  made  were 
productive  of  manifest  wrong 
and  injury  to  the  plaintiff  in 
error.     IState  v.  Biango,  284 

4.  Where  one  convicted  on  an  in 
dictment  desires  to  obtain  a  re- 
view either  in  whole  or  in  part 
under  the  provisions  of  sections 
130  and  137  of  the  Criminal  Pro- 
cedure act  of  18i)8,  he  must  pro- 
cure the  return,  with  his  writ  of 
error,  of  "the  entire  record  of 
the  proceedings  had  upon  the 
trial."     mate  v.   Clark,  473 

5.  That  "record"  must  be  authen- 
ticated by  the  certificate  of  the 
trial  judge,  and  for  want  of  such 
an  authentication  the  "causes" 
for  reversal  will  not  be  consid- 
ered. Ih. 

0.  The  forma!  return  of  the  record 
upon  n  writ  of  error  will  not 
authenticate  the  record  of  the 
proceedings   had   upon   the   trial. 

Ih. 

7.  The  record  of  conviction  sets 
forth  that  the  defendant  was 
tried  by  a  jury  "impaneled  and 
returned  agreeably  to  the  statute 
in  such  case  made  and  provided." 
There  being  no  bill  of  exceptions 
tending  to  negative  the  correct- 
ness of  this  recital,  nor  anything 
to  show  a  challenge  of  the  array 
— Held,  there  can  be  no  reversal 
on  the  ground  that  the  jury  was 
not    properly    impaneled.      Sitaie 


V.  Totnasai, 


739! 


|8.  irnder  section  136  of  the  Crimi- 
j  nal  Procedure  act  (Pampk.  L. 
'  1898,  p.  915),  which  permits  a 
review  of  error  committed  "in 
the  denial  of  any  matter  by  the 
court  which  was  a  matter  of  dis- 
cretion." there  can  be  no  re- 
versal for  a  matter  that  lies  in 
discretion,  unless  the  case  shows 
some  application  to  the  trial 
court  in  the  premises,  for  where 
there  is  no  request  there  is  no 
denial.  /d. 

1).  lender  section  82  of  the  Crimi- 
nal Procedure  act  {Pampk.  L. 
1898.  p.  897),  which  provides  for 
n  list  of  forty-eight  jurors  to  be 
served  upon  the  defendant  in  a 
capital  case,  and  prescribes  that 
it  shall  be  drawn  from  the  gen- 
eral panel  of  jurors  that  may 
have  been  drawn  and  summoned 
to  attend  as  jurors  at  the  term 
at  whii^h  the  defendant  is  to  be 
tried,  the  formality  of  drawing 
the  list  of  forty-eight  names  to 
be  served  upon  the  defendant  is 
lequired  only  when  the  general 
panel  consists  of  more  than  that 
number,  the  drawing  being  in- 
tended for  the  purpose  of  select- 
ing forty-eight  names  out  of  a 
greater  number.  Ih. 

10.  When,  upon  the  trial  of  an  in- 
dictment testimony  is  adduced  by 
the  state  that  is  admissible  as 
to  some  aspects  of  the  case,  but 
is  inadmissible,  to  show  the  bad 
character  of  the  defendant  or  his 
commission  of  other  crimes,  an 
objection  to  the  admission  of 
such  testimony  or  a  motion  to 
strike  it  out  is  addressed  to  the 
sound  discretion  of  the  trial 
court.     State  v.  Deliso,  808 

11.  Several  offences,  forming  parts 
of  a  series  of  acts  evincing  a 
continuous  state  of  mind  in  the 
defendant  and  culminating  in  the 
criminal  act  for  which  he  is  in- 
dicted, are  admissible  in  evidence 
upon  the  trial  of  such  indict- 
ment. Ih. 

12.  ITnder  section  1  of  the  act  for 
the  prevention  of  cruelty  to  chil- 
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dren  (Oen.  8iat.,  p.  1717; 
amended,  Papiph.  L.  1901,  p. 
276),  a  conviction  of  a  defend- 
ant for  the  offence  of  abusing  a 
female  infant  eight  and  a  half 
years  of  age,  based  upon  a  com- 
plaint and  evidence  tending  to 
show  only  carnal  abuse  of  such 
infant  by  the  defendant,  cannot 
De  sustained,  the  word  "abuse" 
in  that  act  being  construed  to 
mean  only  corporal  abuse,  such 
as  cruel  and  unnecessary  pun- 
ishment or  failure  to  properly 
administer  to  its  physical  needs.  | 
State  V.  Hankins,  318 


CROSSINGS. 
See  Railroads,   1,  5,   7, 

CROSS-EXAMINATION. 

It  is  within  the  discretion  of  a 
trial  judge  to  either  permit  or 
prohibit  the  cross-examination 
of  a  witness,  who  is  also  a  party 
to  the  suit,  concerning  a  matter 
aside  from  the  scope  of  the  ex- 
amination in  chief.  RUley  v, 
Ocean    City    Development    Co., 

840 

See  Evidence. 

Railboads,  4   (4). 


DAMAGES. 

1'he  loss  of  the  profits  of  a  busi- 
ness cannot  be  awarded  to  a 
plaintiff  as  an  element  of  dam- 
ages resulting  from  his  personal 
injury  in  a  case  in  which  there 
was  no  testimony  from  which  the 
jury  could  legitimately  infer  that 
the  business  of  the  plaintiff  was 
conducted  at  a  profit.  Mason  v. 
Erie  Railroad  Co.,  521 

See  Death. 

False  Abbest. 

Fraud. 

Libel  and  Slandeb,  4. 

New  Tbial.  1. 


DEATH. 

1.  The  provision  in  the  "Death 
act"  that  every  action  brought 
under  its  authority  shall  be  com- 
menced within  twelve  calendar 
months  after  the  death  occurs 
operates  as  a  limitation  of  the 
liability  of  the  wrong-doer  as 
well  as  of  the  remedy.  Lapaleyr 
Administratrix,  v.  Public  Ser- 
vice Corporation,  266 

.  Where,  at  the  time  intestate  died 
from  an  injury  alleged  to  have 
resulted  from  the  wrongful  act 
of  defendant  railroad  company 
an  action  brought  within  two 
years  was  pending  for  such  in- 
juries, an  action  for  death, 
though  not  brought  within  such 
period,  was  not  barred  by  limi- 
tations under  the  Death  act, 
which  provides  that  an  action 
for  death  mapy  be  maintained  if 
brought  within  twelve  months 
after  the  death  of  such  deceased 
person.  Altzheimer  v.  Central 
Railroad  Co.,  424 

.  The  wrongful  act,  neglect  or  de- 
fault must  have  been  the  proxi- 
mate cause  of  death  in  order  to 
give  a  right  of  action  therefor. 
Batton  v.  Public  Service  Corpo- 
ration, 857 

.  The  proximate  cause  is  the  eflS- 
cient  cause — the  one  that  neces- 
sarily sets  the  other  causes  in 
operation.  76. 

.  If  the  deceased,  acting  in  good 
faith,  and  without  negligence  on 
her  part,  attended  to  such  house- 
hold duties  as  she  thought  she 
might  prudently  perform,  and  in 
so  doing  produced  a  hemorrhage 
from  the  original  wound  which 
she  had  received  as  a  result  of 
the  negligence  of  the  defendant/ 
from  which  death  ensues,  the  de- 
fendant is  not  thereby  relieved 
of  the  consequences  of  its  wrong- 
ful act.  76. 

.  If  the  act  of  the  deceased  in  at- 
tending to  her  household  duties 
did  cause  the  hemorrhnpe  which 
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was  the  immediate  cause  of 
death,  the  question  whether,  con- 
sidering the  situation  and  sur- 
roundings of  the  deceased,  it  was 
such  a  negligent  act  as  to  defeat 
recovery  was  for  the  jury.        76. 

7.  Where  there  is  any  evidence 
tending  to  show  i>eeiuiiary  in- 
jury, resulting  from  death,  to 
the  next  of  kin  of  the  deceased, 
the  question  of  dama^'cs  should 
be  submitted  to  the  jury.  76. 

I 
S.Held  further,  that  substantial 
pecuniary  injury  to  next  of  kin 
by  reason  of  the  death  appearing 
in  the  evidence,  there  was  no 
error  in  refusing  to  nonsuit  or 
charge  that  nominal  damage  only 
could  be  recovered.  Polo  v.  Pal- 
Uade  Construction  Co,,  873 


of  the  public,  operates  to  release 
such  property  owners  from  such 
assessment.  Perth  Amboy  Trust 
Co,  V.  Perth  Amboy,  291 


DEDICATION. 

1.  Where  a  tract  of  land,  bounded 
upon  one  side  by  a  highway  and 
upon  the  opposite  side  by  a  river, 
had  been  purchased,  and  the  pur- 
chasers had  built  a  hotel  upon 
the  tract  and  opened  a  road 
through  the  land  in  front  of  the 
hotel  from  the  said  highway  to 
the  river,  which  road  was  used 
for  more  than  twenty  years 
by  such  of  the  public  as  wished^ 
not  merely  to  visit  the  hotel,  but 
to  go  to  the  river  for  a  variety 
of  purposes,  and  this  use  was  in 
nearly  all  instances  without  per- 
mission, and  in  all  instances 
without  interference — Held,  that 
a  verdict  finding  a  dedication  of 
such  road  to  the  use  of  the  pub- 
lic would  not  be  set  aside. 
Dover  v.  Brackenridge,  204 

2.  Where  land  has  been  dedicated 
by  its  owner  for  street  purposes 
as  a  public  approach  to  a  county 
bridge,  a  condition  in  the  deed  of 
dedication  that  the  expense  of 
turning  such  land  into  such 
street  shall  be  borne  by  the  pub- 
lic, and  not  by  the  owners  of 
property  abutting  on  such  street, 
is  a  valid  condition,  which,  if  ac- 
cepted and  acted  upon  on  behalf 


DEEDS. 
See  BouNDABiES. 

DISORDERLY   PERSON. 

ll.  In  a  proceeding  to  charge  de- 
fendant as  a  disorderly  person 
because  of  his  neglect  to  support 
and  care  for  his  family  so  as  to 
prevent  them  from  becoming  a 
public  charge,  an  order  of  the 
Court  of  Quarter  Sessions,  on 
appeal  from  a  justice  after  trial 
de  novo,  failing  to  formally  ad- 
judge defendant  to  be  a  disor- 
derly person  and  to  specify  the 
amount  defendant  should  be  re- 
quired to  pay  for  the  support  of 
his  family,  as  required  by 
Pamph,  L,  1898,  p.  948.  «  21, 
was  fatally  defective.  Terhune 
V.  Reed,  77 

.  Since  on  appeal  to  the  Court  of 
Quarter  Sessions  in  a  proceeding 
to  charge  defendant  as  a  disoi^ 
derly  person,  for  failure  to  sup- 
port his  family,  the  proceeding 
was  tried  de  novo,  it  was  not 
necessary  on  reversal  of  the 
order  by  the  Supreme  Court  on 
certiorari  that  the  order  of  the 
justice  from  which  the  appeal 
was  taken  to  the  Quarter  Ses- 
sions should  be  vacated,  the  case 
being  still  pending  in  the  Quar- 
ter Sessions  for  further  proceed- 
ings. 76. 

.  Where  a  proceeding  to  charge  de- 
fendant as  a  disorderly  person 
for  failure  to  support  his  family 
was  appealed  to  the  Quarter  Ses- 
sions, where  it  was  retried,  and 
an  improper  judgment  rendered, 
it  was  not  necessary  that  a  re- 
trial be  had  on  vacation  of  the 
judgment  by  the  Supreme  Court 
on  certiorari,  but  the  case  would 
be  remanded  for  entry  of  a 
proper  judgment.  lb. 
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DISBARMENT. 

See  Attorney  and  Soligitob. 

DISTRICT  COURTS. 

1.  A  District  Court  is  not  deprived 
of  jurisdiction  where  there  are 
mutual  demands  exceeding  the 
jurisdictional  amount,  if  the  bal- 
ance in  dispute  is  less  than  $300. 
Bowler  v.  Osborne,  903 

2.  Where  a  defendant  in  her  set-off 
claimed  more  than  $300,  but  at 
the  trial  confessed  the  plaintiff*s 
claim  and  only  demanded  judg- 
ment for  the  balance  between 
her  debt  to  the  plaintiff  and  the 
amount  of  her  set-off,  which 
balance  was  less  than  $300,  tne 
amount  due  defendant,  less 
plaintifiTs  debt  admitted,  was  the 
balance  or  matter  in  dispute 
over  which  the  District  Court 
had  jurisdiction.  It  is  not  the 
amount  of  the  claims  of  the  re- 
spective parties  against  each 
other,  but  the  balance  in  dispute 
that  is  the  test  of  jurisdiction 
in  such  case.  Ih. 

See  Appeal. 
Cebtiobabi. 


DYING  DECLARATIONS. 
See  Evidence,  6,  7,  8,  14,  15. 

BASEMENTS  AND  PROFITS. 

A  and  B,  tenants  in  common  of  a 
tract  of  land,  divided  it  by  a 
deed  from  each  to  the  other  of 
his  undivMed  one-half  interest 
in  a  moiety  of  the  tract  The 
line  which  divided  the  portion 
afterward  held  by  A  in  severalty 
from  the  portion  held  by  B  in 
severalty  separated  a  mill  and 
milldam  situated  on  B's  portion 
from  a  deposit  of  grravel  on  the 
west  side  of  the  milldam  located 
on  A's  portion.  In  the  partition 
deed    from    A    to    B    was    this 


clause:  **The  privilege  and  lib- 
erty to  get  gravel  from  the  west 
side  of  the  milldam  to  keep  the 
same  in  repair  is  also  granted  in 
this  deed  to  the  possessor  of  the 
mill."     Held— 

U)  That  a  right  of  profit  a 
prendre  in  the  land  of  A  was 
granted  by  A,  which  right  was 
appurtenant  to  the  sawmill  proi>- 
erty  of  B. 

(2)  That,  like  an  easement,  the 
right  was  attached  to  and  fol- 
lowed the  property  of  B,  and  the 
burden  of  servitude  was  at- 
tached to  and  followed  the  prop- 
erty of  A,  into  the  hands  of  their 
respective  heirs  or  purchasers. 
Hopper  V.  Herring^  212 


ELECTRICITY. 

See  Master  and  Servant,  18. 
Street  Railways,  6. 
Trespass. 


ELECTROCUTION. 
See  Constitutional  Law,  21. 

EMINENT  DOMAIN. 

1.  In  proceedings  by  a  city  to  con- 
demn the  right  to  lay  down 
water  pipes  in  and  upon  lands 
of  the  citizen  under  the  act  ap- 
proved April  21st,  1876  {Pamph. 
L.,  p.  366;  Gen,  Stat.,  p.  646), 
and  the  supplement  thereto  ap- 
proved March  13th,  1883 
(Pamph.  L.,  p.  98;  Gen.  Stat., 
p.  652),  it  is  essential  to  the 
validity  of  the  proceedings  that 
the  act  of  April  21st,  1876, 
should  have  been  adopted  by  the 
city.    Manda  v.  Orange,  251 

2.  Statutes  conferring  the  power 
of  condemnation  under  the  right 
of  eminent  doman  are  strictly 
construed.  Every  provision  of 
the  statute  must  be  strictly  com- 
plied with,  and  such  compliance 
must  affirmatively  appear  on  the 
face  of  the  proceedings.  Ih. 
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3.  Upon  the  trial  of  an  appeal  from 
the  award  of  commissioners  in  a 
condemnation  proceeding:  the 
trial  court  in  effect  charged  the 
jury  that  their  view  of  the  prem 
ises  (which  under  the  Condem- 
nation act  is  required  to  be 
made)  might  be  used  by  them 
in  forming  their  judgment  of  the 
testimony  and  in  reaching  an 
opinion  upon  its  consideration, 
and  that  their  opinion  upon  the 
questions  they  were  to  decide 
should  be  based  upon  the  testi- 
mony as  thus  understood  by 
them  and  applied  to  what  they 
had  seen.  Held,  that  there  was 
no  error  in  this  instruction, 
Query.  As  to  the  proper  con- 
struction of  the  provision  of  the 
Condemnation  act  that  requires 
a  view  of  the  premises  by  the 
trial  jury.  Hinners  v.  Edge- 
icater  and  Fort  Lee  RaUroad 
Co.,  514 

4.  The  last  clause  of  section  15  of 
the  act  (Pamph.  L.  1900,  p.  79), 
as  amended  {PcMiph.  L.  1906,  p. 
99),  being  an  act  to  regulate  the 
ascertainment  and  payment  of 
compensation  for  proi)erty  con- 
demned or  taken  for  public  use, 
which  clause  permits  the  aban- 
donment of  condemnation  pro- 
ceedings within  twenty  days 
after  a  verdict  by  a  jury  on  ap- 
peal, includes  proceedings  taken 
by  a  railroad  company.  In  re 
Port  Reading  RaUroad  Co.,    430 

5.  The  title  of  the  act  is  sufficient 
to  include  a  provision  in  the  act 
for  abandoning  such  proceed- 
ings. Ih. 

6.  If  the  act  should  be  construed 
to  be  unconstitutional  as  an  at- 
tempt to  permit  a  railroad  com- 
pany to  abandon  condemnation 
proceedings  after  such  company 
had  entered  into  possession  with 
no  provision  for  compensation 
for  such  temporary  possession, 
nevertheless  the  act  would  be 
constitutional  respecting  those 
proceedings  wherein  possession 
had  not  been  taken.  Ih. 


7.  A  judgment  entered  under  the 
statute  after  verdict  upon  ap- 
peal before  proceedings  are 
abandoned,  is  not  improvidently 
entered ;  but  the  judgment  be- 
comes inoperative  if  the  proceed- 
ings are  abandoned  within 
twenty  days  after  a  verdict,  and 
should  be  vacated.  Ih. 

See  Boroughs,  2. 

Municipal  Corporations,  1. 
Schools. 


ERROR. 

1.  The  court  will  not  reverse  a 
judgment  under  review  because 
of  an  alleged  error  involving  ju- 
dicial action  therein  unless  such 
action  was  invoked  upon  the 
ground  relied  on,  which  was  dis- 
tinctly and  plainly  made  known 
to  the  court  below.  Bell  v. 
Mecnm,  547 

2.  A  writ  of  error  is  the  beginning 
of  a  new  action  in  the  Appellate 
Court,  and,  in  such  action,  the 
assignments  of  error  and  the 
joinder  therein  are  the  pleadings. 
To  the  issues  made  by  these 
pleadings  the  parties  will  be  con- 
fined. This  notion  of  the  nature 
of  proceedings  in  error  may  re- 
lieve the  Appellate  Court  fnMn 
inquiring  into  the  legal  propriety 
of  proceedings  in  the  court  below 
which  are  not  questioned  in 
error.    Axel  v.  Kraemcr,        688 

3.  Under  the  assignments  of  error 
in  this  case  it  may  be  held  that 
the  Court  of  Errors  and  Appeals, 
with  a  view  to  determining  only 
the  relevancy  of  evidence,  will 
regard  as  the  issue  of  fact  to  be 
tried  that  which  was  tendered 
and  accepted  as  such  by  the  par- 
ties in  the  court  below,  without 
objection.  Ih, 

4.  A  judgment  in  favor  of  either 
party  upon  demurrer  to  a  decla- 
ration is  a  final  judgment  re- 
viewable on  error.  Tomlin^n 
V.  Armour  d  Co.,  748 
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5.  The  record  returned  to  a  writ  of 
error,  besides  reciting  the  plaint- 
iff*8  declaration  and  the  de- 
murrer thereto,  set  forth  simply 
that  the  court  below,  having 
heard  argument  upon  the  de- 
murrer and  duly  considered  the 
same,  did  order  that  the  de- 
murrer be  sustained  with  costs, 
there  being  no  more  formal 
entry  of  judgment  nor  any 
award  of  a  specific  sum  for  costs. 
After  joinder  in  error  and  argu- 
ment of  the  cause  upon  the 
merits — Held^  that,  for  purposes 
of  review,  the  judgment  as  re- 
turned was  sufficient  in  sub- 
stance and  would  be  treated  as 
if  amended  in  the  court  of  re- 
view with  respect  to  matters  of 
form.  «  Ih. 

6.  The  common  joinder  in  error 
amounts  to  an  admission  by  de- 
fendant in  error  that  what  is 
returned  as  the  record  of  the 
judgment  below  is  in  truth  the 
record  thereof,  so  that  after 
joinder  in  error  neither  party 
can  of  right  allege  diminution  or 
have  a  certiomri.  Ih. 

7.  Thompson  v.  Bourne,  10  Vroom 
2,  and  Cooper  v.  V(mderveer,  18 
Id.  178,  criticised;  Stein  v. 
Goodenough,  40  Id.  635,  distin- 
guished. Ih 

8.  The  technical  phrase  ideo  con- 
sideratum  est  is  not  necessary  to 
constitute  such  a  judgment  as 
will  support  a  writ  of  error.  The 
want  of  this  technical  phrase, 
being  a  defect  of  form  merely, 
may  be  amended,  if  necessary,  in 
the  court  of  review.  Ih. 

See  Appeal. 
Carriers,  3. 
Criminal  Law,  4,  6,  8. 
Contracts,  4. 
Eminent  Domain,  3. 
Evidence,  1,  10,  13. 
Negligence,  7,  8. 

EVIDENCE. 

1.  A  consulting  physician,  having, 
at  the   request  of  an  attending 


physician,  visited  a  patient  of 
the  latter,  brought  suit  against 
the  attending  physician  for  the 
price  of  such  visit.  The  defend- 
ant offered  to  prove  a  custom  of 
the  medical  profession  to  the 
effect  that  in  such  case  the 
charge  is  always  made  against 
the  patient.  Held,  to  be  error 
to  overrule  this  offer.  Boer  v. 
Williams,  30 

2.  The  rule  that  an  undenied  state- 
ment, made  in  the  presence  of  a 
person  implicated  or  interested, 
is  a  tacit  admission  of  the  facts 
asserted  does  not  apply  when 
such  statement  is  made  by  a  wit- 
ness in  the  course  of  a  judicial 
hearing  in  which  the  party  im- 
plicated or  interested  could  not 
interfere.  To  interrupt  such 
proceeding  to  deny  a  statement 
made  under  such  circumstances 
would  be  to  charge  the  witness 
with  perjury,  and  alike  incon- 
sistent with  decorum  and  the 
rules  of  law.  Hauser  v.  Oood- 
stein,  66 

3.  Evidence  of  the  price  at  which 
the  land  is  actually  sold  is  rele- 
vant upon  the  question  *of  mar- 
ket value  at  the  time.  Wolff  v. 
Meyer,  181 

4.  A  man  on  a  cold  night,  lying 
upon  a  trolley  track,  was  pushed 
some  four  feet  by  the  fender  of 
a  slowing-down  car.  He  was 
found  to  have  a  fractured  skull, 
and  died  four  days  later.  The 
deceased  was  on  that  night  driv- 
ing an  open  ice-wagon,  and  his 
team  was  seen  going  at  a  slow 
trot,  driverless,  a  short  distance 
from  where  he  lay.  Held,  that 
his  condition  of  involuntary  un- 
consciousness or  helplessness 
raised  so  strong  a  presumption 
that  the  injury  existed  before 
the  impact  of  the  fender  of  the 
car  that  a  verdict  for  the  plaint- 
iff should  be  set  aside.  Brink  v. 
North  Jersey  Street  Railway 
Co.,  219 

.*).  Hearsay  evidence  is  incompetent 
to    establish    any    specific    fact 
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which  is,  in  its  nature,  suscepti- 
ble of  being  proved  by  witnesses 
who  speak  from  their  own  knowl- 
edge. HirBhherg  y.  Robinson,  256 

6.  The  sense  of  impending  death, 
which  is  the  foundation  for  the 
introduction  of  a  dying  declara- 
tion, may  be  evidenced  by  the  ex- 
press statement  of  the  declarant 
to  that  effect,  if  made  by  him 
part  of  his  declaration.  The  ad- 
missibility and  probative  effect 
of  such  a  statement  derives  no 
added  force  from  the  doctrines 
peculiar  to  dying  declarations, 
but,  on  the  other  hand,  such 
statement,  if  proved  to  have  been 
made  by  the  deceased,  is  not 
vitiated  by  being  written  down 
as  part  of  the  documentary  evi- 
dence by  which  his  dying  decla- 
ration would  also  be  proved. 
State  V.  Biango,  284 

7.  The  evidence  in  this  case  re- 
specting the  .physical  condition 
of  a  moribund  woman,  coupled 
with  her  expressed  certainty  of 
impending  death,  held  to  be  suflS- 
cient  to  support  the  admissi 
bility  of  her  statements  as  dying 
declarations.      State   v.    Barnes, 

426 

8.  When  a  dying  declaration  was  In 
writing,  signed  by  the  declarant, 
and  the  writing  was  lost,  parol 
evidence  of  its  contents  was  ad- 
missible, although  it  appeared 
that  a  copy  of  the  original  was 
in  existence.  Where  such  copy 
was  afterward,  without  objec- 
tion, received  in  evidence,  the 
court  committed  no  error  injuri- 
ous to  the  defendant  by  striking 
out  the  parol  testimony  of  the 
contents  of  the  original,  which 
testimony  did  not  substantially 
differ  from  that  furnished  by  the 
copy.  75. 

9.  In  the  trial  of  an  indictment  for 
the  commission  of  an  abortion, 
bottles  of  ergot  and  knitting 
needles  found  in  the  house  of  de- 
fendant, were  admissible  in  evi- 
dence   when    it    appeared    that 


ergot  and  needles  were  sometimes 
used  to  produce  miscarriages,  lb, 

10.  The  plaintiff  sued  to  recover 
damages  for  breaking  and  enter- 
ing a  certain  building  occupied 
by  him,  and  for  taking  and  carry- 
ing away  certain  goods  and  chat- 
tels of  plaintiff  therein.  It  ap- 
peared at  the  trial  that  the  build- 
ing had  been  erected  by  plaintiff 
upon  a  lot  of  Mrs.  T.,  nearly 
opposite  her  residence,  on  the 
same  street,  where  plaintiff  had 
resided  with  Mrs.  T.  up  to  the 
time  of  her  death,  a  period  of 
thirteen  years,  and  had  been  act- 
ing as  her  servant  and  general 
man  of  work,  and  had  conducted 
a  business  in  said  building  in  the 
making  of  useful  inventions  and 
selling  rights  for  the  same. 
There  was  also  evidence  tending 
to  show  that  the  plaintiff  had 
treated  the  goods,  which  con- 
sisted mainly  of  patterns  for  in- 
ventions, flower-pots,  screens, 
screen  doors,  window  sash  and 
glass,  as  the  property  of  Mrs.  T., 
and  that  similar  articles  were  in 
the  house  of  Mrs.  T.  prior  to  her 
death.  The  defence  was  that  the 
goods  belonged  to  the  estate  of 
Mrs.  T.,  and  were  removed  to 
another  building  of  the  estate  to 
make  room  for  a  tenant.  There 
was  also  some  evidence  tending 
to  show  that  Mrs.  T.  was  inter- 
ested in  the  business  either  as 
owner  or  partner  with  plaintiff. 
The  trial  resulted  in  a  verdict 
for  the  defendant  The  plaintiff 
brought  error.  The  assignments 
of  error  were  based  on  exceptions 
to  the  admission  of  evidence. 
The  following  questions  put  to 
plaintiff  in  cross-examination 
were  admitted  as  follows:  **Q, 
After  Mrs.  T.'s  death  you  made 
a  claim  against  the  estate  for 
$32,000,  money  due  you  from 
Mrs.  T.,  didn't  you?"  "Q.  Now, 
in  addition  to  that,  after  her 
death,  you  claimed  to  have  and 
own  a  note  for  $10,000  from  one 
K.  to  the  order  of  Mrs.  T.,  did 
you  not?"  "Q.  There  are  other 
judgments  against  you  in  this 
county,  aren't  there,  that  are  un- 
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paid?"  Ueldy  in  review,  that 
there  was  no  error  in  the  ruling, 
and  the  judgment  was  aflSrmed. 
Hitt  V.  Alberts,  537 

11.  In  an  action  of  ejectment, 
brought  by  an  heir  against  a 
devisee  as  sole  defendant,  it  wasi 
claimed  by  the  plaintiff  that  the 
will  under  which  the  defendant 
claimed  the  property  in  dispute 
was  a  nullity,  for  the  reason  that 
the  testator  was  unduly  influ- 
enced to  execute  it  by  one  S.  R. 
G,  M.,  the  wife  of  the  testator, 
the  mother  of  the  defendant  and 
a  legatee  named  in  the  will 
Held,  that  evidence  that  certain' 
declarations  were  made  by  S.  R. 
G.  M.  at  various  times,  tending 
to  show  her  efforts  to  unduly  in- 
duce the  testator  to  execute  the 
will,  was  not  admissible.  Myers 
V.  Myers,  610 

12.  A  hypothetical  question  to  an 
expert  which  assumes  the  facts  i 
in  accordance  with  the  theory  of 
the  party  asking  it,  and  which 
the  evidence  tends  to  prove,  is 
proper  where,  although  the  facts 
are  disputed,  there  is  ample  tes- 
timony tending  to  support  every 
phase  of  the  question,  and  suflS- 
cient  to  justify  the  submission 
thereof  to  the  jury.  It  is  not 
necessary  that  the  question 
should  embody  all  of  the  facts 
exhibited  by  the  evidence.  It  is 
suflScient,  on  the  contrary,  if  it 
embodies  such  a  state  bf  facts, 
fairly  within  the  range  of  the 
evidence,  as  counsel  propounding 
it  deems  to  have  been  proved. 
Daggett  v.  North  Jersey  Street 
Railway  Co,,  630 

13.  An  error  of  the  court  in  sus- 
taining an  objection  to  a  ques- 
tion on  cross-examination,  when 
the  witness  has  already  testified 
fully,  during  the  course  of  the 
cross-examination,  in  respect  to 
the  matter  excluded,  and  the 
party  has  the  opportunity  of  pur- 
suing his  cross-examination  as  to 
the  real  question  to  which  the 
excluded    question    was    merely 


preliminary,     is     not     reversible 
error.  Jh. 

14.  In  a  review  under  section  136 
of  the  Criminal  Procedure  act 
{Pamph,  L,  1898,  p.  915)  there 
can  be  no  reversal  for  the  ad- 
mission of  a  dying  declaration, 
based  upon  the  ground  that  it 
was  not  made  under  a  sense  of 
impending  death,  where  there 
was  evidence  justifying  the  find- 
ing of  the  trial  court  that  the 
declaration  was  made  under  a 
sense  of  impending  death,  for  in 
that  case  the  defendant  cannot 
be  said  to  have  suffered  any 
wrong  in  the  premises.  State  v. 
Tomassi,  739 

15.  A  dying  declaration  may  be  dis- 
credited by  showing  the  bad 
reputation  of  the  declarant  for 
truth  and  veracity,  but  not  by 
showing  that  the  general  char- 
acter of  the  declarant  was  bad. 

76. 

16.  In  condemnation  proceedings, 
where  the  prospective  deprecia- 
tion of  a  tract  of  land  arises 
entirely  from  the  construction 
and  operation  of  a  railroad  tun- 
nel two  hundred  feet  below  the 
surface  of  the  soil,  a  real  estate 
agent  familiar  with  the  prices  of 
property  in  the  neighborhood, 
and  who  in  another  locality  be- 
came acquainted  with  the  effects 
upon  property  values  of  a  rail- 
road tunnel  eighty  or  ninety  feet 
below  the  surface,  with  shafts 
through  which  the  smoke  and  gas 
escaped,  is  not  an  expert  with 
respect  to  the  question.  What 
will  be  the  value  of  the  given 
tract  after  the  construction  of 
the  tunnel  as  compared  with  its 
present  value?  Pennsylvania, 
New  Jersey  and  New  York  Rail- 
road Co.  V.  Schwarz,  801 

il7.  The  experience  of  such  witness 
that  purchasers  of  real  estate 
have  a  prejudice  against  deeds 
that  except  easements  does  not 
qualify  him  to  give  an  expert 
opinion  upon  the  foregoing  ques- 
tion of  land  values.  Ih, 
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18.  A  mortality  table  printed  in  a 
law-bcok  is  not  admissible  in  evi 
dence  where  it  is  not  shown  to 
have  been  in  actual  use  for  the 
purpose  for  which  such  tables 
are  intended,  or  to  have  acquired 
a  reputation  for  accuracy,  unless 
the  authenticity  is  established  by 
competent  evidence.  Notto  v 
Atlantic  City  Railroad  Co,,    826 

See  Boundaries. 
Bbokebs,  1,  4. 
Criminal  Law,  10,  11. 
Expert. 
Homicide,  2. 
Principal  and  Agent,  1,  6. 


EXCEPTIONS. 

Exceptions  taken  at  the  trial  must 
be  so  precise  and  specific  as  to 
direct  the  mind  of  the  trial  judge 
to  the  exact  point  objected  to. 
This  court  will  not  reverse  a 
judgment  on  grounds  not  taken 
in  the  trial  court.  Gerhardt  v. 
Jioettgcr,  916 


EXPERT. 

A  witness  who  had  for  twenty 
years  filled  a  chair  of  civil  engi- 
neering, and  afterward  had  made 
a  special  study  of  jetties  and 
bulkheads,  was,  in  the  discre- 
tion of  a  trial  judge,  properly 
permitted  to  express  an  opinion 
upon  the  question  whether  a 
bulkhead  with  a  filling  of  sand 
behind  it  or  a  bulkhead  without 
such  filling  was  the  more  likely 
to  resist  ocean  storms.  Risley 
V.  Ocean  City  Development  Co., 

840 
See  Evidence,  12,  17. 


FALSE  ARREST. 

Where  an  abutting  owner  was  ar- 
rested for  resisting  the  cutting 
of  her  sidewalk,  and  sued  aj 
street  commissioner  for  causing 
her  arrest,  it  is  competent  for 
the   purpose  of  mitigating  piini-| 


tive  damages,  to  show  that  the 
commissioner  thought  that  the 
cutting  of  the  pavement  was 
necessary  to  the  proper  execu- 
tion of  a  street  paving  contract. 
Brown  v.  Thompson,  832 

See  Railroads,  2. 


FRATERNAL  ORDER. 


See  Mandamus,  2. 
Insurance,  5. 


FIXTURES. 

.  The  rule  with  relation  to  the 
right  of  a  tenant  to  remove  trade 
fixtures  at  the  expiration  of  his 
term  has  no  application  to  a 
building  erected  by  a  tenant 
upon  the  land  which  he  has 
leased.  When  so  erected  the 
building  becomes  a  part  of  the 
freehold  and  the  property  of  the 
landlord,  in  the  absence  of  an 
agreement  between  the  parties 
that  it  shall  remain  the  property 
of  the  tenant.  West  Shore  Rail- 
road Co.  V.  Wenner,  404 

.  Where  a  lease  contains  a  cove- 
nant not  to  assigrn,  and  a  provi- 
sion that  it  shall  be  void  on 
breach  of  such  covenant,  and  re- 
serves to  the  tenant  the  right  to 
remove  from  the  leased  premises 
at  the  .end  of  the  term  any  build- 
ing which  he  may  have  erected 
thereon  during  the  term,  the 
lessee,  by  assigning  the  lease 
without  authority  of  his  lessor, 
and  thus  rendering  the  lease 
void,  forfeits  all  right  to  remove 
such  building.  Ih. 


FOOD. 
See  Sales. 

FORNICATION. 
See  Indictments.  7. 


Digitized  by 


Google 


46  Vr.] 


INDEX. 


969 


FRAUD. 

A  contract  to  buy  several  houses 
was  made  between  the  parties, 
and  the  plaintiffs  afterward  ac 
cepted  a  deed  therefor.  The 
contract  and  the  deed  recognized 
that  a  saloon  in  one  of  the 
houses  was  rented,  and  the  pur- 
chase was  made  subject  to  that 
lease.  In  an  action  to  recover 
damages  for  a  false  representa- 
tion as  to  the  amount  of  rent 
reserved  on  the  lease  of  the 
saloon,  there  was  evidence  from 
which  a  jury  might  infer  that 
there  was  a  representation  that 
the  rent  reserved  was  $35  a 
month;  that  the  representation 
was  false  because  the  rent  re-, 
served  was  only  $25  a  month, 
and  that  the  representation  in 
duced  the  contract  and  purchase. 
Heldt  that  there  was  evidence  to 
go  to  the  jury  as  to  the  value  of 
the  houses  and  lands  purchased 
as  they  were  in  fact,  and  as  they 
would  have  been  if  the  repre- 
sentation had  been  true,  and 
that  it  was  error  to  direct  a  ver- 
dict for  nominal  damages.  Ba- 
iura  V.  McBride,  480 


GAME    AND    GAME    FISH 
LAWS. 

1.  An  owner  who  knowingly  allows 
and  suffers  his  dog  to  run  loose, 
out  of  his  sight  and  control,  in 
the  field  of  his  neighbor,  where 
there  are  rabbits,  and  where  the 
dog  runs  and  kills  a  rabbit,  "per- 
mits such  dog  to  run  at  large  in 
woods  or  field  inhabited  by  rab- 
bits" within  the  meaning  of  sec- 
tion 24  of  the  act  approved 
April  14th,  1903  (Pamph,  L.,  p. 
526),  as  such  section  was 
amended  by  the  act  approved 
April  5th,  1904.  Pamph,  L..  p. 
406.     Conner  v.  Fogg,  245 

2.  Section  24  of  the  act  approved 
April  14th,  1903,  as  such  section 
was  amended  by  the  act  ap- 
proved April  5th,  1904,  not  only 
provides  that  it  shall  be  unlaw- 
ful for  any  owner  of  any  dog  to 


permit  such  dog  to  run  at  large 
in  woods  or  field  inhabited  by 
rabbits  or  game  birds,  except 
only  between  the  1st  day  of  Oc- 
tober and  the  1st  day  of  Febru- 
ary following,  but  it  also  pro- 
vides a  penalty  therefor.  /5. 


GAS  COMPANIES. 

.  The  word  "town"  in  the  sup- 
plement to  the  act  to  authorize 
the  formation  of  gas  light  cor- 
porations and  regulate  the  same, 
approved  March  14th,  1879 
(Gen.  8tat.,  p.  1613,  pi.  30),  is 
used  in  its  generic  sense  and  in- 
cludes townships.  Millville  Im- 
provement Co.  V.  Pitmany  dc. 
Oas  Co.,  410 

.  The  word  "neighboring"  in  the 
act  of  March  14th,  1879  {Gen. 
Stat.,  p.  1613,  pi  30),  is  suffi- 
ciently extensive  in  its  meaning 
to  make  the  act  applicable  to 
municipalities  in  the  same 
county  to  which  gas  may  con- 
veniently be  conveyed  from  a 
central  plant.  Ih. 

See  Constitutional  Law,  17. 


GRAND  JURIES. 

See  Constitutional  Law,   1. 
Jury,  2-4. 


GUARANTY. 

1.  The  following  guaranty  :  "We, 
the  undersigned,  do  guarantee 
you  to  trust  Bodner,  Berkman  & 
Co.  three  hundred  (300)  dollars' 
worth  of  material  to  be  credited 
to  them  at  the  rate  of  ten  or 
fifteen  days'  terms  for  a  term  of 
five  months  from  date,"  is  a  con- 
tinuing guaranty,  and  extends 
to  all  moneys  due  for  materials 
purchased  within  five  months, 
the  amount  of  the  credit  only 
being  limited  to  $300.  Paskusz 
V.  Bodner,  447 

2.  A  guaranty  to  a  firm  of  a  custo- 
mer's   running    account    is    not 
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operative  as  to  credit  extended 
after  the  admission  into  sach 
firm  of  a  new  member,  in  the 
absence  of  anything  to  show  that 
sach  change  in  the  firm  was 
originally  contemplated  by  the 
guarantor.    Lyon  d  Oo.  v.  Plum, 

883 

HABEAS  CORPUS. 

1.  The  statute  relating  to  the  state 
reformatory  authorizes  the  im- 
prisonment in  that  institution 
of  male  prisoners  between  the 
ages  of  sixteen  and  thirty  years. 
Where  a  commitment  fails  to 
show  the  age  of  the  prisoner, 
this  court,  on  a  writ  of  habeas 
corpuSy  will  presume  that  the 
trial  court  found  the  necessary 
fact  as  to  the  prisoner's  age  to 
warrant  his  commitment  to  the 
reformatory.  In  re  John  Marlow, 

400 

2.  Even  where  one  under  the  age 
of  sixteen  years  has  been  com- 
mitted to  the  reformatory,  the 
error  can  be  redressed  only  by| 
proper  proceedings  in  error  and 
not   by   writ   of   haheaa   corpus, 

n. 

HIGHWAYS. 

1.  The  ninety-first  section  of  our 
Road  act  (Gen.  Stat.,  p.  2823 )| 
requires  that  drivers  of  vehicles 
approaching  one  another  from' 
opposite  directions  shall  each 
keep  to  the  right  when  passing,' 
and  that  when  two  vehicles  are 
moving  in  the  same  direction,' 
and  the  driver  of  the  one  in  the 
rear  desires -to  pass  the  one  in' 
front  of  him,  he  shall  pass  it  on| 
its  left,  the  driver  of  the  vehicle 
in  front  keeping  over  to  the 
right  while  being  passed.  State 
V.  Untoin,  500 

2.  Where  a  proceeding  for  the  im 
provement  of  a  public  road  was 
begun  by  petition  under  the 
eighth  section  of  the  Road  Im- 
provement act  of  March  22d, 
1895  (Gen,  8tat„  p.  2902),  be- 
fore   the    passage   of    the    Roadi 


Improvement  act  of  April  1st, 
1903  iPamph,  L.,  p,  145).  the 
right  to  assess  land  bordering  on 
the  road  for  benefits  not  exceed- 
ing ten  per  cent,  of  the  cost 
which  the  act  of  1895  conferred 
was  not  revoked  by  the  act  of 
1903.      Anderson    v.    Gortelyou, 

532 
Bee  DsDicATioir. 
Makdamtts,  4. 


HOMICIDE. 

.  A  homicide  resulting  from  a 
breach  of  the  peace  committed 
by  the  use  of  a  deadly  weapon 
in  heat  and  passion,  without 
premeditation,  but  also  without 
justifiable  provocation,  is  mur- 
der in  the  second  degree  under 
our  statute.  An  instruction  to 
the  jury  in  such  a  case  that  the 
homicide  was  not  manslaughter 
is  correct    State  v.  Biango,  284 

,  In  a  homicide  case  evidence  that 
an  altercation  between  the  ac- 
cused and  the  deceased  had 
taken  place  about  ten  years  be- 
fore the  killing  is  admissible,  the 
remoteness  of  the  occurrence 
going  solely  to  the  weight  of  the 
evidence.    State  v.  Schuyler,  487 

.  The  law  of  this  state  does  not 
require,  in  the  case  of  a  convic- 
tion for  murder  in  the  first  de- 
gree, that  the  judgment  shall  set 
forth  the  time,  place  or  manner 
of  inflicting  the  death  penalty. 
The  statute  (Pamph.  L,  1906,  p. 
112;  Pamph,  L,  1907.  p.  261) 
prescribes  the  place  and  manner 
in  which  the  penalty  shall  be  in- 
flicted, and  provides  that  the 
time  shall  be  fixed  in  the  war- 
rant.   State  V.  Tomassi,  739 

.  Upon  the  trial  of  an  indictment 
for  murder  the  defendant  was 
convicted  of  murder  in  the  first 
degree  by  a  jury  who  had  been 
instructed  that  "the  testimony  is 
uncontradicted  that  there  was  a 
threat  to  kill;  that  Luigi  (the 
murdered  man)  was  dragged 
from  under  the  cot  and  pleaded 
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for  mercy  and  kissed  the  hand 
of  his  assailant  and  was  shot. 
If  you  believe  that,  the  guilty 
person  was  guilty  of  murder  in 
the  first  degree."  Held,  that, 
assuming  that  the  enumerated 
circumstances  conclusively  show 
a  willful  murder,  the  instruc- 
tion was  erroneous  in  that  it 
did  not  inform  the  jury  that 
into  such  willfulness  the  statu* 
tory  elements  of  "deliberation* 
and  "premeditation"  must  also 
have   entered.     State  v.  DelisOj 

808 

HUSBAND  AND  WIFE. 

1.  A  husband  may  act  as  the  agent 
of  his  wife,  and  the  fact  of  his 
agency,  while  not  to  be  presumed 
from  the  marital  relation  alone, 
may  be  proved,  as  in  other  cases, 
by  the  acts  and  words  of  the 
wife,  which  show  previous  au 
thorization  or  subsequent  ratifi- 
cation of  his  acts  as  her  agent. 
Black  V.  McQuaid,  6 

2.  Where  a  husband  contracts  for 
work  to  be  done  on  his  wife's 
separate  property,  the  facts  that 
the  husband  had  the  management 
of  the  property,  that  the  wife 
knew  that  the  work  was  being 
done  and  was  often  on  the  prem 
ises  inspecting  the  work  during 
its  progress  and  herself  ordered 
extra  work,  that  she  occupied  the 
property  before  the  workman  had 
finished,  and  that  the  wife  told 
the  workman  when  he  went  to 
get  his  pay  "not  to  worry,"  that 
"if  she  had  to  sell  the  property 
he  would  get  his  money,"  would 
warrant  a  finding  by  a  jury  that 
the  husband  acted  as  her  agent. 

Ih. 

See  Married  Women. 
Parties. 


INDICTMENTS. 

1.  Though  the  caption  of  the  indict- 
ment found  at  a  term  of  the 
Court  of  Oyer  and  Terminer, 
under  which  trial  was  had  in  the 


Court  of  Quarter  Sessions,  is  in 
the  Oyer,  and  nothing  else  in  the 
record  shows  into  what  court  the 
indictment  was  returned,  and  it 
does  not  appear  how  it  was 
transferred  to  the  Quarter  Ses- 
sions and  there  appears  in  the 
minutes  of  the  Quarter  Sessions 
an  order  that  "all  the  indict- 
ments this  day  found  be  retained 
and  filed  in  said  Court  of  Quar- 
ter Sessions  for  trial  or  other 
disposition,"  it  will  not  be  con- 
sidered that  the  indictment  was 
returned  into  the  Quarter  Ses- 
sions and  not  to  the  Oyer,  and 
that  no  order  was  made  in  the 
Oyer  directing  the  handing  down 
of  it  to  the  Quarter  Sessions  for 
trial;  but  the  Quarter  Sessions 
being  a  court  of  general  juris- 
diction, its  proceedings  will  be 
assumed  to  be  regular,  and  all 
things  necessary  to  give  it  juris- 
diction will  be  presumed,  the  con- 
trary not  appearing.  State  v. 
Davidson,  62 

2.  An  indictment  which  designates 
a  house  by  its  street  number  need 
not  set  forth  that  number  in 
words  at  length.  It  is  an  arbi- 
trary symbol,  and  should  be  set 
forth  in  accordance  with  the  fact. 
State  V.  Castle,  187 

3.  An  indictment  which  charges  po- 
lice commissioners  holding  office 
under  the  act  of  1885  (Oen. 
Stat.y  p.  1551)  with  failure  to  in- 
quire into  the  neglect  and  omis- 
sion of  police  ofiScers  under  their 
control  to  s\ippress  houses  of  ill- 
fame  and  gaming-houses,  and  to 
discipline  and  punish  such  of  the 
officers  as  were  guilty  of  neglect 
of  duty,  is  valid.  Ih. 

4.  Police  commissioners  may  be 
jointly  indicted  for  neglect  of 
their  public  duty  as  such.        Ih, 

5.  An  indictment  of  police  commis- 
sioners holding  office  under  the 
act  of  1885  (Qen.  Stat,,  p.  1551) 
for  failure  to  inquire  into  the 
neglect  and  omission  of  police 
officers  under  their  control  to 
suppress  houses  of  ill-fame  and 


Digitized  by 


Google 


972 


INDEX. 


[75  N.  J.  L. 


gaming-houses,  and  to  discipline 
and  punish  such  of  the  officers  as 
were  guilty  of  neglect  of  doty,  is 
not  multifarious  because  it  spec- 
ifies many  such  houses.  Ih, 

6.  Upon  overruling  a  demurrer  to 
an  indictment  for  a  misdemeanor 
the  court  may  enter  judgment  at 
once,  or,,  in  its  discretion,  permit 
the  demurrer  to  be  withdrawn 
and  a  plea  interposed.  8taie  v. 
Sharp,  201 

7.  An  indictment  charging  that  the 
defendant  did  commit  fornication 
with  Sarah  A.  C.  is  good  without 
stating  that  Sarah  was  an  un- 
married woman.  Ih. 

8.  Indictments  returned  into  the 
Court  of  Quarter  Sessions  by  the 
grand  jury  when  the  Court  of 
Oyer  and  Terminer  is  not  in  ses 
sion,  and  which  are  triable  in  the 
Quarter  Sessions,  may  be  re- 
tained in  and  tried  by  that  court 
without  an  order  to  that  effect 
being  made  by  the  Oyer  and  Ter 
miner.     State  v.  Spina,  270 

9.  An  objection  to  an  indictment 
that  it  states  that  it  was  pre- 
sented on  the  respective  oaths 
and  affirmations  of  the  members 
of  the  grand  inquest,  without 
stating  how  those  who  affirmed 
were  privileged  to  do  so,  is  with- 
out foundation,  inasmuch  as  the 
caption  states  that  the  indict- 
ment was  presented  on  the  oaths 
of  the  grand  jury.  State  v. 
Moore,  619 

10.  It  is  not  a  good  ground  of  ob- 
jection to  an  indictment  for  keep- 
ing a  disorderly  house  that  it 
states  that  one  of  the  elements 
of  disorder  therein  was  the  per- 
mitted violation  of  the  sixty-fifth 
section  of  the  Criminal  Proced- 
ure act  (Pamph,  L,  1898,  p 
812),  which  section  makes  gam 
ing  a  misdemeanor  in  itself.    Ih 


INFANTS. 
See  Criminal  Law,   12. 


INNS  AND  TAVERNS. 

1.  Section  4  of  the  act  of  April 
13th,  1906,  commonly  known  as 
the  "Bishops'  Law"  {Pamph,  L.. 
1906,  p.  199),  subjects  *Mnns  and 
taverns"  (as  well  as  "hotels"), 
to  the  restrictions  mentioned  in 
the  section,  unless  such  inns  and 
taverns  have  at  least  ten  spare 
rooms  and  beds  for  the  accommo- 
dation of  boarders,  transients 
and  travelers.  Meehan  v.  Excise 
Commissioners,  557 

2.  It  is  the  duty  of  the  proprietor 
of  a  hotel  operating  a  passenger 
elevator  therein  to  exercise  at 
least  ordinary  care  in  the  char- 
acter of  the  appliance  provided, 
and  in  its  maintenance  and  op- 
eration. This  duty  he  owes  to 
every  person  who  has  lawful 
business  on  the  premises  and 
who  has  occasion  to  use  the  ele- 
vator for  transportation  from 
floor  to  floor,  whether  such  per- 
son be  guest,  visitor  or  otherwise. 
McCracken  v.  Meyers,  935 


INSOLVENCY. 
See  Insurance,  1. 

INSURANCE. 

1.  A  member  of  an  insolvent  mu- 
tual assessment  insurance  com- 
pany cannot  set  off  a  debt  due 
him  for  a  loss  under  a  policy 
against  assessments  due  from 
him  to  the  company  to  pay 
losses,  even  though  the  com- 
pany is  a  foreign  corporation 
and  the  suit  to  recover  the  as- 
sessments is  brought  by  a  for- 
eign receiver.  Stone  v.  New 
Jersey  and  Hudson  River  Rait- 
way  Co,,  172 

2.  A  fire  insurance  policy  in  the 
standard  form  is  not  made  void 

*by  the  use  of  a  gasoline  torch  by 
a  painter  for  the  purpose  of 
burning  off  paint  from  the  build- 
ing insured,  where  the  work  has 
continued  for  less  than   the  fif- 
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teen  days  allowed  by  the  policy 
for  repairs.  Oarrehrant  v.  Con- 
tinental Insurance  Co,,  577 

3.  Under  an  agrreement  for  ap- 
praisal made  pursuant  to  the 
terms  of  a  standard  fire  insur- 
ance policy,  one  appraiser 
learned  the  opinion  of  the  other 
as  to  the  amount  of  loss  and 
thought  he  would  be  unable  to 
agree  upon  that  amount,  and 
subsequently  conferred  with  the 
umpire  with  a  view  to  agree- 1 
ment  with  him ;  later,  upon  the 
other  appraiser  expressing  satis- 
faction with  the  umpire's  fig-, 
ures,  the  first  appraiser  sus-] 
pected  collusion  and  withdrew! 
from  the  appraisement.  Heldy 
that  his  conduct  amounted  to  a 
submission  of  the  matter  to  the 
umpire,  his  withdrawal  came  too 
late,  and  an  award  by  the  um- 
pire and  the  other  appraiser  was 
binding.  75.1 

4.  An  award  made  upon  an  agree- 1 
ment  for  appraisal  under  a 
standard  fire  insurance  policy  is 
not  open  to  attack  in  an  action' 
at  law  for  misconduct  on  the 
part  of  the  umpire.  76.1 

5.  A  benefit  certificate  provided 
that  the  secretary  of  the  medical 
board  of  the  order  should  havej 
power  to  reconsider  any  medical; 
examination  within  six  months 
after  passing  the  same,  and  ifi 
there  be  sufficient  cause  which' 
existed  at  the  time  of  the  exami- 
nation to  have  rejected  it,  he 
may  reject  it,  whereupon  the 
assured  shall  cease  to  be  a  bene- 
ficiary member  of  the  order. 
Held,  that  in  a  suit  upon  the 
certificate,  the  defendant,  in 
order  to  sustain  a  defense  that 
the  medical  examination  was  re- 
considered and  rejected,  must 
prove  that  it  was  for  a  sufficient 
cause  which  existed  at  the  time 
of  the  original  examination 
Oilroy  v.  Independent  Order  of 
Foresters,  584 

I 

6.  The  fact  that  one  parent  of  the 
assured   died   of   phthisis  before! 


the  medical  examination  is  not 
of  itself  enough  to  prove  that 
sufficient  cause  existed  for  the 
rejection  of  the  assured.         7&. 

7.  An  inquiry  made  of  an  applicant 
for  insurance  as  to  the  cause  of 
his  father's  death,  calls  not  for 
a  definite  statement  of  fact,  but 
for  the  hona  fide  belief  and 
opinion  of  the  applicant.         7b. 

8.  In  the  present  case,  the  provi- 
sion that  the  decision  of  the  su- 
preme court  of  the  order  shall 
be  final  and  conclusive,  is  in- 
tended only  to  mark  the  distinc- 
tion between  the  effect  of  the 
decision  of  the  supreme  court  of 
the  order  and  that  of  its  other 
courts,  and  not  to  exclude  the 
jurisdiction  of  the  legal  tribu- 
nals, 7&. 

9.  In  a  suit  upon  a  policy  of  life 
insurance  the  plaintiff  sought  to 
escape  the  effect  of  a  breach  of 
warranty  that  the  assured  had 
not  been  under  the  care  of  a 
physician  within  two  years  prior 
to  the  application  by  proof  that 
he  told  the  examining  physician 
the  facts  at  the  time,  and  was 
assured  that  it  was  not  consid- 
ered illness  because  he  had  not 
been  in  bed,  and  didn't  count. 
Held,  that  the  evidence  was  in- 
sufficient to  show  that  the  words 
of  the  warranty  were  used  with 
any  other  than  their  usual  mean- 
ing. Fish  V.  Metropolitan  Life 
Insurance  Co.,  822 

10.  In  an  action  on  a  policy  of  life 
insurance,  the  defence  being  in- 
tentional poisoning,  either  by 
the  insured  or  the  beneficiary,  it 
appeared  that  insured  was  a  la- 
boring man  much  older  than  his 
wife;  that  he  worked  at  night, 
and  that  shortly  after  his  usual 
midnight  supper,  prepared  by  the 
wife,  he  was  seized  with  cramps, 
diarrhoea  and  vomiting,  which 
are  symptoms  of  arsenical  poi- 
soning, and  died  after  an  illness 
of  about  three  days,  an  autopsy 
disclosing  sufficient  arsenic  to 
cause  death.    Less  than  a  month 
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before  death  he  had  taken  out  a 
policy  upon  his  life  for  $2,000, 
payable  to  his  wife  as  b^fi- 
ciary,  and  of  which  she  knew< 
In  view  of  these  and  other  cir- 
cumstances appearing  in  the  evi- 
dence— Heldt  that  the  direction 
of  a  verdict  against  the  company 
was  error.  McCarthy  v.  Metro- 
politan  Life  Insurance  Co.,   887 


INTERSTATE  COMMERCE. 

1.  To  claim  exemption  from  taxa- 
tion under  the  protection  of  the 
commerce  clause  of  the  federal 
constitution  there  must  be  a  con- 
tinuous movement  of  merchan- 
dise in  interstate  commerce 
that  is,  transportation  from 
one  state  to  another  pursuant  to 
some  existing  contract  of  sale 
or  consignment.  Lehigh  and 
WilkeS'Barre  Coal  Co,  v.  Juno 
tion,  922 

2.  Transportation  of  merchandise 
by  the  owner  to  his  own  order 
as  consignee  from  one  state  to 
another  for  convenience  of  the 
owner,  for  the  purpose  of  stor- 
age in  mass  and  subsequent  sale 
in  specific  quantities,  is  not  in- 
terstate commerce  in  the  sense 
that  the  merchandise  is  exempted 
from  local*  taxation.  Interstate 
transportation  of  coal  not  sold, 
but  to  be  held  indefinitely  for  a 
future  market,  is  not  such  inter- 
state commerce.  lb. 

3.  The  findings  of  the  Supreme 
Court  upon  questions  of  fact  in 
this  case  are  conclusive  here. 
The  act  (Pamph.  L,  1906,  p, 
658)  authorizing  a  review  of  the 
facts  upon  certiorari  is  not  ap- 
plicable to  this  court.  lb. 

See  Taxation,  5,  6,  35. 


INTOXICATING  LIQUORS. 

The  words  "any  new  place,"  as 
used  in  the  act  of  March  8th, 
1905,  regulating  the  sale  of 
liquors  (Pamph,  L.  1905,  p,  42), 


means  a  place  for  which  a  license 
has  not  previously  been  granted 
upon  a  direct  application.  The 
mere  transference  of  a  license  to 
a  place  leaves  it  still  a  *'new 
place"  for  the  purposes  of  this 
act.     Wright  v.  Board  of  Ewcise^ 

28 

iSfc6  CoNsxrrxjTiONAL  Law,  18,  19, 
20. 
Inns  and  Tavkbns,  1. 


JUDGMENTS. 

.  A  judgment  was  entered  upon  a 
bond  by  virtue  of  the  warrant  of 
attorney  upon  an  affidavit  which 
I     stated  that  the  consideration  of 
I     the     bond     was     the     sum     of 
$2,475.49,  being  the  amount  of 
I     money  due  from  the  obligor  to 
I     the  deponent  on  the  account  of 
'     money     which     came     to     the 
obligor's  hands  as  the  executrix 
of  the  will  of  one  Weaver,  and 
interest  due   on   the   same,   and 
that  the  debt  for  which  judgment 
is  confessed  is  justly  and  hon- 
estly due  and  owing  to  deponent, 
and  that  the  judgment  is  not  con- 
fessed to  answer  any  fraudulent 
purpose,    &c. — Held,    that   judg- 
ment  was   properly   entered   on 
this  affidavit    Smith  v.  Weaver, 

31 

.  The  obligee  of  a  bond  given  for  a 
valid  consideration  may  enter 
judgment  by  virtue  of  the  war- 
rant of  attorney  for  any  debt  or 
demand  that  would  sustain  an 
action  under  the  bond  against  the 
maker  thereof,  provided  such  de- 
mand, at  the  time  such  judgment 
is  confessed,  is  justly  and  hon- 
estly due  and  owing  in  the  sense 
that  it  is  an  unpaid  indebtedness, 
and  not  in  the  sense  that  a 
fixed  day  of  payment  has  been 
reached  and  passed.  The  case 
of  OaskUl  V.  Strong,  24  Vroon^ 
665,  affirmed  on  the  opinion  con- 
tained in  59  Atl,  Rep.  339,  fol- 
lowed. Ih. 

,  In  determining  what  judgment 
may  be  properly  entered  upon  a 
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special  verdict,  nothing  can  be 
looked  at  by  the  court  except  the 
pleadings  and  the  postea,  Col- 
lins V.  Whiteside,  865 


JURISDICTION. 

Where  the  review  by  the  Supreme 
Court  of  ordinances  and  other 
municipal  proceedings  requires 
the  investigation  of  questions  of 
fact,  the  power  of  the  court  to 
inquire  into  such  matters  of  fact 
exists  as  a  part  of  the  constitu- 
tional jurisdiction  of  the  court, 
and  is  not  dependent  for  its  ex- 
istence upon  the  Certiorari  act. 
Pamph.  L.  1903,  p.  346,  §  11 ; 
Pamph,  L,  1906,  p.  658.  Light- 
hipe  V.  Orange,  365 


JURY. 

1.  The  fact  that  a  juror  who  is 
drawn  in  a  criminal  case  is  a 
member  of  the  national  guard 
of  the  state,  and  that  his  regi 
ment  is  on  duty  at  the  state 
camp,  justifies  the  trial  court  in 
excusing  him  from  service.  State 
V.  Lang,  1 

2.  Under  the  act  of  1903  (Pamph, 
L,,  p.  341),  in  counties  where  a 
new  grand  jury  is  authorized, 
grand  jurors  summoned  to  at- 
tend at  the  opening  of  the  court 
are  to  serve  until  the  new  grand 
jury   appear.      State   v.    Castle, 

187 

3.  The  order  of  the  court  directing  i 
the  sheriff  to  summon  a  new| 
grand  jury  pursuant  to  the  act 
of  1903  (Pamph.  L.,  p.  341) 
need  not  be  filed  with  the  clerk. 

Ih, 

4.  The  sixth  section  of  "An  act  con- 
cerning juries"  (Revision),  ap- 
proved March  27th,  1874,  pre- 
scribes as  qualifications  of  grand 
jurors  that  they  shall  be  citizens 
of  this  state  and  residents  of  the 
county  from  which  they  are 
taken  and  shall  be  above  the  age 


of  twenty-one  and  under  the  age 
of  sixty-five  years,  and  that  if 
any  person  who  is  not  so  quali- 
fied shall  be  summoned  as  a 
grand  juror  it  shall  be  good 
cause  of  challenge  to  any  such 
juror,  who  shall  be  discharged 
upon  such  challenge  being  veri- 
fied according  to  law  or  on  his 
own  oath  or  affirmation,  provided 
that  no  exception  to  any  such 
juror  on  account  of  his  citizen- 
ship, age  or  any  other  legal  dis- 
ability shall  be  allowed  after  he 
has  been  sworn  or  affirmed.  Held, 
that  the  object  of  these  statutory 
provisions  is  to  secure  an  ef- 
fective and  representative  body 
of  citizens  to  take  part  in  the 
due  administration  of  the  law 
for  the  benefit  of  all  who  are  en- 
titled to  its  protection,  and  not 
specially  or  even  primarily  for 
the  benefit  of  those  charged  with 
its  violation;  and  that  the  clas- 
sification on  which  the  statute 
i  rests  is  oo-extensive  with  the 
scope  of  its  protection,  being 
nothing  less  than  the  entire  com- 
munity, law-abiding  as  well  as 
law-breaking.  Held,  also,  that  in 
view  of  this  scope  of  the  statute 
its  provision  that  no  exception  to 
a  grand  juror  on  account  of  his 
age  shall  be  allowed  after  he 
has  been  sworn  does  not  within 
the  meaning  of  the  first  section 
of  the  fourteenth  amendment  to 
the  federal  constitution  deny  the 
equal  protection  of  the  laws  to 
one  indicted  for  a  crime  com- 
mitted after  such  grand  juror 
had  been  sworn.    State  v.  Lang, 

502 

.  Upon  the  trial  of  an  indictment 
it  was  not  error  for  the  court  to 
permit  the  state  peremptorily  to 
challenge  a  juror  before  he  was 
directed  to  be  sworn,  although 
such  juror,  when  so  challenged, 
had  placed  his  hand  upon  the 
book  at  the  instance  of  the  clerk, 
who  thereupon  commenced  to  re- 
cite the  words  of  the  oath.  State 
V.  Deliso,  808 

,  State  V.  Lyons,  41  Vroom  655, 
followed.  16 
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7.  The  allowance  of  such  a  chal- 
lenge works  no  legal  injury  to 
the  defendant  as  long  as  neither 
his  right  to  have  a  jury  selected 
from  the  jurors  legally  sum- 
moned nor  his  right  to  reject 
such  jurors  peremptorily  is  im- 
paired. The  essence  of  the  latter 
right  is  that  it  shall  afiPord  a 
person  the  privilege  of  saying 
that  some  particular  jurors  shall 
not  try  him,  not  the  privilege  of 
saying  what  particular  jurors 
shall  try  him.  76. 

See  E^MiNENT  Domain,  3. 
Tbial. 


JUSTICES'  COURTS. 

A  state  of  demand  in  a  justice's 
court,  which,  in  a  manner  plain, 
intelligible  and  not  liable  to  mis 
apprehension,  sets  forth  the 
nature  of  the  claim  will  be  suffi- 
cient.   Deyo  V.  Keighleyy        249 


JUSTICES  OF  THE  PEACE. 
See  Certiorari,  2. 

LANDLORD  AND  TENANT. 

1.  In  the  case  of  a  tenancy  from 
month  to  month,  the  require- 
ment of  a  notice  to  terminate 
the  tenancy  is  mutual.  Neither 
the  landlord  nor  the  tenant  can 
terminate  such  a  tenancy  except 
upon  proper  notice.  Hanks  v. 
Workmaster,  73| 

2.  In  a  suit  to  recover  damages  byJ 
a  husband  and  wife  against  the 
owner  of  an  apartment  house,  in 
which  they  were  tenants,  for  in 
juries  sustained  by  the  wife 
through  the  fall  of  a  dumb- 
waiter elevator,  which  ran  in  a 
shaft  between  the  apartments 
from  the  upper  floor  to  the  eel 
lar,  for  the  convenience  of  the 
tenants,  eight  in  number,  it  ap- 
peared that  the  elevator  was 
operated  by  hand  on  a  system 
known   as   the    wheel    and    axle, 


with  a  counterpoise ;  that  as  the 
wife  took  hold  of  the  down-haul 
rope  through  the  door  from  the 
kitchen,  in  order  to  lower  the 
car,  which  was  at  the  top  of  the 
shaft,  it  fell,  because  of  the 
dropping  of  the  nut  or  bur  from 
the  end  of  the  ring-bolt  in  the 
head  of  the  car,  which  held  it  in 
position,  striking  her  upon  the 
head.  The  nut  was  afterwards 
found  in  the  bottom  of  the  car 
with  but  one  bright  thread  in  it^ 
and  upon  the  bolt,  the  other 
threads  showing  rust  and  dis- 
use, and  the  nut  was  found  to 
fit  loosely  upon  the  bolt.  At  the 
trial  motions  were  made  for  a 
nonsuit  and  for  the  direction  of 
a  verdict,  which  were  denied.  It 
was  heldf  on  review — 

(1)  That  the  dumb-waiter  was 
one  of  the  common  facilities  re- 
tained by  the  landlord,  who 
thereby  was  charged  with  the 
exercise  of  reasonable  care  con- 
cerning its  condition,  under  the 
rule  laid  down  in  Siggins  v.  Mc- 
Gilh  43  Vroom  263. 

(2)  That  although  the  wife,  in 
accounting  for  her  head  oeing 
struck,  testified  that  the  force  of 
the  rope  dragged  her  into  the 
shaft,  the  facts  did  not  show,  at 
least  conclusively,  that  she  was 
guilty  of  contributory  negligence, 
which  was  urged  on  the  ground 
that  it  was  a  physical  impossi- 
bility that  she  should  be  drawn 
into  the  shaft  in  that  way,  it 
also  appearing  that  there  was 
evidence  tending  to  show  that 
when  the  counteri)oi8e  fell,  as  it 
did  upon  the  falling  of  the  car, 
that  would  go  down  with  a  run, 
occasioning  friction  of  the  up- 
haul  rope  on  the  small  wheel, 
and  the  resulting  rotation  would 
have  a  tendency  to  lift  the  rope 
of  which  the  wife  had  hold. 

(3)  The  exception  taken  to  the 
charge  that  the  loss  of  the  com- 
fort and  society  of  the  wife 
might  be  considered  as  an  ele- 
ment of  damage  in  the  husband's 
favor  was  multifarious  and  nu- 
gatory, because  it  embraced 
several  distinct  matters,  without 
pointing   out    to    the   court    the 
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precise  question  complained  of, 
which  was,  as  it  now  appears, 
that  there  was  no  averment  in 
the  docJaration  that  would  cover 
the  items  of  damage  alluded  to. 
(4)  That  the  judgment  below 
must  be  affirmed.  Timlan  v. 
Dilhcorth,  100 

.3.  It  is  the  duty  of  a  landlord,  who 
lets  rooms  in  his  building  to  dif- 
ferent tenants  with  the  privilege 
of  using  certain  passageways  in 
common,  to  exercise  reasonable 
care  with  respect  to  the  safety 
of  such  passageways  for  such 
use.  Johnson  v.  Eagle  Brewing 
Co.,  282 

4.  In  an  action  for  use  and  occu 
pation  under  the  third  section  of 
the  Landlord  and  Tenant  act, 
which  provides  that  it  shall  be 
lawful  for  a  landlord,  where  the 
agreement  is  not  by  deed,  to  re 
"cover  a  reasonable  satisfaction 
for  his  land  held  and  occupied 
by  another,  where  it  appeared 
that  there  was  a  lease  stipulat 
ing  a  certain  compensation  for 
the  use  and  occupation  of  some 
lands,  but  the  evidence  left  it  in 
doubt  whether  the  lands  for 
whose  use  the  action  was 
brought  included  the  lands  cov 
ored  by  the  lease,  though  de- 
fendant was  put  in  possession  of 
the  lands  at  the  making  of  the 
lease,  a  charge  that  it  was  for 
the  jury  to  decide  whether  the 
land  was  intended  to  be  included 
in  the  property  originally  leased, 
and  whether  plaintiff  put  de- 
fendant in  possession  of  the 
property  when  the  lease  was 
made,  in  which  case  there  could 
be  no  recovery,  was  proper,  as 
the  undisputed  fact  that  at  the 
making  of  the  lease  the  defend- 
ant was  put  in  possession  of  the 
lands  in  question  rebutted  any 
presumption  that  he  agreed  to 
pay  for  their  use  anything  be 
yond  the  rent  provided  by  the 
lease.    Gerhardt  v.  Boettger,  916 


8cc  Fixtures. 
Venue. 

Vol.  xlvi.  62 


LEVY. 
See  Shebiffs. 

LIBEL  AND  SLANDER. 

.  A  count  which  charges  that  the 
defendant  spoke  or  published 
certain  words  concerning  the 
plaintiff,  and  that  he  spoke  them 
meaning  that  the  plaintiff  was 
guilty  of  certain  specified  fraud- 
ulent conduct,  is  within  section 
lOG  of  the  act  of  1903  (Pamph. 
L.,  p.  568),  which  permits  a 
pleader  to  aver  that  the  words 
were  used  in  a  defamatory  sense, 
specifying  such  defamatory 
sense,  without  a  prefatory  aver- 
ment to  show  how  such  words 
were  used  in  that  sense.  Em- 
pire Cream  Co.  v.  De  Laval 
Dairy  Co..  207 

.  There  was  no  need  to  allege 
special  damages,  as  in  both 
counts  the  language  imputed  was 
actionable  per  se.  Ih. 

.  The  general  allegation  that 
words  were  maliciously  spoken 
or  published  is  sufficient,  al- 
thougii  the  words  might  other- 
wise be  privileged.  lb. 

.  In  an  action  for  libel,  the  men- 
tal anguish  and  suffering  of  the 
plaintiff,  caused  by  the  publica- 
tion of  the  libel,  may  properly 
be  taken  into  consideration  by 
the  jury  in  estimating  compen- 
satory damages.  Neafie  v.  Ho- 
hoken  Printing  and  Publishing 
Co.,  5r»4 

.  Under  the  "Act  relating  to 
libels"  {Pamph.  L.  1898,  p.  476). 
an  averment  in  the  declaration 
that  plaintiff  was  "injured  in  her 
good  name,  fame  and  credit,  and 
brought  into  public  scandal,  in- 
famy and  disgrace,"  it  amounts 
to  a  special  allegation  of  dam- 
ages sufficient  to  warrant  the 
award  of  substantial  compensa- 
tion to  the  plaintiff,  as  against 
the  publisher  of  a  newspaper, 
although  there  be  no  request  for 
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retraction  and  no  evidence  of  ex- 
press malice.  lb. 

.  If  the  act  referred  to  {Pamph, 
L.  1808,  p.  476)  were  to  be  con- 
strued as  excluding  (in  the  ab- 
sence of  proof  of  express  malice 
or  failure  to  retract  the  libel 
upon  request)  all  allowance  of 
compensation  for  the  general  in- 
jury to  the  plaintiffs  reputation, 
such  construction  would  render 
the  act  unconstitutional,  the  leg- 
islature haying  no  power  to 
authorize  a  newspaper  publisher 
or  any  other  citizen  to  unjustifi- 
ably injure  his  neighbor's  repu- 
tation without  making  compensa- 
tion. i&. 

.  Good  motives,  or  the  absence  of 
specific  malice,  are  important 
considerations  in  mitigation  of 
punitive  damages,  but  they  are 
no  answer  to  a  claim  for  com- 
pensatory damages.  76. 


LIEN. 
See  Municipal  Corporations,  25. 

LIMITATION  OF  ACTIONS. 

The  provision  of  our  statute  that 
all  actions  for  injuries  to  per- 
sons, which  are  caused  by  the 
wrongful  act,  neglect  or  default 
of  others,  shall  be  commenced 
within  two  years  after  the  cause 
of  action  shall  have  accrued  does 
not  apply  to  actions  brought  to 
recover  for  an  injury  inflicted 
upon  a  person  by  damages  done 
to  his  property.  Dailey  v.  Kier- 
fian,  275 

See  Death.   1. 

MANDAMUS. 

1.  Mandamus  is  the  proper  remedy 
to  compel  action  where  a  munici- 
pal body  is  charged  with  a  statu- 
tory duty  and  refuses  to  perform 
it.    The  writ  goes  to  the  munici-| 


pal  board  which  is  charged  with 
the  duty  and  which  is  in  exist- 
ence at  the  time  the  writ  issues. 
Morris  d  Cummings^  Dredging 
Co,  V.  Bayonne,  59 

.  Application    was    made    to    this 
court  by  a  subordinate  branch  of 
a    fraternal    organization    for   a 
writ  of  mandamus  to  compel  the 
reinstatement  to  membership   in 
the  parent  body  of  the  subordi- 
nate branch,  which  had  been  sus- 
pended by  the  chief  officer  of  the 
organization  under  its  rules,  with 
the    approval    of    the    executive 
council,  after  a  hearing,  and  it 
appearing  that  no  property  rights 
or  money  demands  were  involved, 
and  that  the  applicant  had  not 
I     first  exhausted  his  right  of  appeal 
I     to  the  appellate  body  within  the 
organization,  it  was  held  that  the 
'     writ  of  mandamus  must  be  de- 
I     nied.    Orani  v.  Ancient  Order  of 
Foresters.  109 

.  Mandamus  is  the  proper  remedy 
to  secure  the  reinstatement  of 
one  who  has  been  unlawfully  de- 
posed from  membership  in  a 
church  without  cause,  without 
charges  and  without  opportunity 
for  hearing.  Hughes  v.  \orth 
Clinton  Baptist  ChureK  1*>7 

.  Mandamus  is  a  proper  remedy 
for  enforcing  performance  by  a 
traction  company  of  duties  in  re- 
spect to  the  public  highways  oc- 
cupied by  it  pursuant  to  the 
terms  of  the  municipal  ordi- 
nances under  which  such  occu- 
pation is  enjoyed.  Pleasantville 
V.    Atlantic    City    Traction    Co., 

27J) 

.  Where  a  writ  of  mandamus  is 
sought  for  the  purpose  of  requir- 
ing a  municipal  board  or  body 
to  perform  a  statutory  duty 
purely  ministerial  in  character, 
designed  to  redress  or  prevent 
public  wrongs  affecting  the  peace 
and  good  order  of  the  community 
at  large,  it  may  issue  upon  the 
application  of  a  private  relator, 
who  is  a  resident  and  taxpayer 
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of  the  monicipal  district. 
V.  Hoboken, 


Lay 
315 


6.  The  fact  that  another  remedy 
may  exist  for  reaching  the  evil 
complained  of  will  not  avail  to 
prevent  the  resort  to  mandamu8j 
unless  such  other  remedy  is  spe- 
cific and  adequate  to  accomplish 
the  statutory  purpose.  lb, 

7.  Where  a  citizen  and  taxpayer, 
having  an  interest  only  as  one  of 
the  general  public,  asks  the 
court,  in  the  exercise  of  its  sound 
discretion,  to  allow  a  writ  of 
niandatnus  to  compel  its  clerk  to 
permit  him  to  inspect  and  have 
copies  of  certain  ex  parte  aflS- 
davits  filed  for  the  purpose  of  ob- 
taining a  rule  to  show  cause  why 
an  attorney  should  not  be  dis- 
barred, upon  the  ground  that  the 
applicant  desired  to  be  informed 
as  to  the  fitness  of  the  attorney 
for  public  office,  so  that  he  might 
intelligently  advise  the  voters  of 
the  political  party  of  which  he 
was  the  county  chairman  with 
regard  thereto,  he  ought  to  show 
that  the  issuing  of  the  writ 
would  conduce  to  that  end,  and 
that  he  himself  is  actuated  by 
proper  motives  in  making  the  ap- 
plication.    In  re  Freeman,      329 

8.  In  the  present  case,  it  appearing 
by  the  affidavits  of  the  petitioner 
that  the  ex  parte  affidavits  in 
question  were  filed  twenty-one 
years  before  the  application,  and 
that  the  court  to  which  they  were 
presented  deemed  them  insuffi- 
cient to  authorize  a  rule  to  show 
cause  in  the  matter,  and  that  the 
attorney  in  question  was  not  at 
any  time  called  upon  to  respond 
to  the  same,  and  that  from  the 
circumstances  developed  by  the 
application  no  good  was  or  is 
likely  to  be  accomplished  by  al- 
lowing the  writ,  and  that  the  pe 
titioner  was  actuated  rather  by 
the  zeal  of  the  partisan  than  by 
a  desire  solely  to  promote  the 
public  weal,  the  application  was 
denied.  lb. 

See  CJouNTiES,   1. 


MARRIED   WOMEN. 

A  married  woman  who  signs,  .but 
does  not  acknowledge  in  the 
statutory  form,  a  written  agree- 
ment to  convey  her  lands,  in 
which  her  husband  does  not  join, 
is  liable  in  an  action  at  law  for 
damages  for  failure  to  convey. 
Wolff  V.  Meyer,  181 


MARTIN  ACT. 
8ee  Taxation,  4. 

MASTER    AND    SERVANT. 

1.  The  duty  of  a  master  to  his  ser- 
vant to  exercise  reasonable  care 
is  performed  when  he  provides 
an  apparatus  in  common  use, 
purchased  from  a  reputable  and 
experienced  manufacturer,  and 
makes  a  test  where  a  test  is  re- 
quired.   Bauman  v.  Cowdin,  193 

2.  Whether  the  obligation  of  the 
master  requires  him  to  test,  im- 
mediately after  its  installation, 
an  apparatus  in  common  use,  in- 
stalled by  a  reputable  manufac- 
turer under  an  independent  con- 
tract, depends  upon  the  circum- 
stances of  the  case  and  the  terms 
of  the  contract.  lb. 

3.  The  master  is  not  liable  when 
an  accident  happens  to  the  ser- 
vant on  the  first  occasion  when 
the  apparatus  is  used  if  the 
method  of  use  is  the  same 
method  as  would  be  required  to 
make  a  proper  test.  lb. 

4.  Masters  owe  to  their  servants 
the  duty  of  taking  reasonable 
care  in  providing  them  a  ren 
sonably  safe  place  in  which  to 
work,  and  of  maintaining  it  in 
a  reasonably  safe  condition  dur- 
ing the  employment,  having  re- 
gard to  the  character  of  the  ser- 
vices required  and  the  dangers 
that  a  reasonably  prudent  man 
would  apprehend  under  the  cir- 
cumstances of  each  particular 
case.  Hardy  v.  Sulphur  Mining 
Co.,  234 
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5.  Where  an  injury  arises  to  a 
workman  by  reason  of  the  united 
negligence  of  a  master  and  a 
fellow-servant,  the  master  is  lia- 
ble to  respond  for  such  injuries. 

76, 

6.  An  employe  assumes  the  risk  of 
such  dangers  attending  the  prose- 
cution of  his  work  as  he  would 
discover  by  the  exercise  of  ordi- 
nary care  for  his  personal 
safety,  and  for  hurt  happening 
to  him  from  those  dangers  the 
employer  is  not  responsible.    76. 

7.  A  charge  which,  by  the  fair  im- 
port of  its  language,  confines  the 
obvious  dangers,  of  which  an 
employe  assumes  the  risk,  to  the 
dangers  arising  from  facts 
known  to  him  does  not  properly 
emoody  the  rule  last  above 
stated.  76. 

8.  The  defendant,  while  on  a  busi 
ness  trip  in  an  automobile,  made 
his  headquarters  at  a  hotel,  the 
automobile  being  kept  in  a  gar- 
age several  blocks  away.  On 
the  evening  of  the  accident,  on 
arriving  at  the  hotel,  the  de- 
fendant, after  telling  his  chauf- 
feur that  he  was  going  out  in 
the  machine  that  night,  directed 
him  to  go  down  stairs  in  the 
hotel  and  get  oil.  Instead  of 
obeying  this  instruction  liter- 
ally, the  chauflFeur  drove  the  au 
toraobile  to  the  garage  for  the 
oil,  and  while  on  his  way  there 
the  collision  occurred.  Heldf 
that  whether  the  chauffeur  was 
acting  within  the  general  scope 
of  his  authority  was  properly 
submitted  to  the  jury,  although 
in  this  particular  instance  the 
use  of  the  machine  was  in  diso- 
bedience of  the  literal  instruc- 
tion of  the  master.  Bennett  v. 
Busch,  240 

9.  A  master  who  has  furnished  the 
proper  appliances  required  for 
the  work  about  which  his  ser- 
vant is  engaged  is  not  responsi 
ble  to  his  servant  for  injuries 
received   by   the   latter    resulting 


from  carelessness  in  the  use  of 
such  appliances  by  a  fellow-ser- 
vant in  the  same  common  em- 
ployment, or  failure  of  the  latter 
to  use  them,  no  matter  what 
may  be  the  grade  or  authority 
of  the  fellow-servant.  Chris- 
tiansen V.  Cane  Co.,  2G2 

10.  The  question  whether  a  regu- 
lation adopted  by  a  corporation 
for  the  government  of  its  em- 
ployes is  invalid  for  unreason- 
ableness is  a  question  for  the 
court,  and  not  one  to  be  sub- 
mitted to  the  jury.  Walker  v. 
John  Hancock  Life  Insurance 
Co.,      .  281 

11.  The  mere  fact  that  an  employe 
was  not  informed  that  one  of 
the  probable  results  of  striking 
a  mass  of  steel  with  a  sledge 
hammer  might  be  the  forcible 
disintegration  of  the  steel  and 
flying  asunder  of  its  particles 
does  not  render  the  employer  re- 
sponsible for  an  injury  so  re- 
ceived.     Habere   v.   Athu  d  Co., 

307 
I 

12.  In  the  absence  of  notice  to  the 
contrary,  a  master  has  the  right 
to  assume  that  the  experience 
of  a  servant  and  his  knowledge 
of  natural  forces  are  adequate 
to  his  protection  from  the  ordi- 
nary results  of  the  operations 
of  such  forces  incident  to  the 
employment  the  servant  under- 
takes, and  upon  this  assumption 
the  master  may  safely  act,  not 
only  at  the  inception  of  a  ser- 
vant's employment,  but  also  at 
every  stage  of  such  employment 
until  apprised  by  circumstances 
or  notified  by  the  servant  that 
he  is  being  called  upon  to  act  in 
matters  that  are  beyond  the 
range  of  his  knowledge  or  ex- 
perience. 76. 

18.  Upon  a  review  of  the  evidence 
herein — Held,  that  the  trial 
judge  was  justified  in  finding 
tha't  plaintiff's  automobile  was 
damaged  through  the  negligence 
of  one  Green,  an  employe  of  de- 
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fendant,  while  be  was  using  the 
car  in  defendant's  business  and 
acting  within  the  scope  of  his 
employment.  Hughes  Sons  Co, 
V.  Bergen,  rfc,  Automobile  Co., 

355 

14.  A  railroad  company  promul 
gated  a  rule  for  the  safety  of 
those  working  in  its  yard,  which 
rule  contained  the  following 
clause :  "A  blue  flag  by  day  and 
a  blue  light  by  night  displayed 
at  one  or  both  ends  of  an  engine, 
car  or  train,  indicates  that  work- 
men are  under  it  or  about  it." 
Held,  that  this  rule  required 
that  a  flag  should  be  placed  at 
each  end  of  a  car  when  both 
ends  were  exposed  to  the  dan- 
ger of  a  collision.  0*Neill  v. 
Lehigh  Valley  Railroad  Co.,  422 

15.  A  carpenter  was  working  on  a 
scaffold  on  the  side  of  a  build 
ing  which  was  being  constructed 
by  its  owners.  Within  the  build 
ing  was  a  traveling  crane  run 
ning  upon  iron  rails  near  the 
roof.  He  was  engaged  in  plac 
ing  and  nailing  joists  in  the  side 
of  the  building.  From  the  scaf 
fold  he  was  unable  to  nail  the 
top  of  a  joist.  He  stepped  upon 
a  studding  in  the  side  of  the 
building  and  assumed  a  position 
which  required  him  to  support 
himself  by  his  left  hand.  In 
doing  so  he  placed  that  hand  on 
the  rail  and  it  was  injured  by 
a  wheel  of  the  traveling  crane, 
Held,  that  on  an  action  to  re- 
cover damages  for  that  injury 
he  was  properly  nonsuited  be- 
cause of  his  assumption  of  an 
obvious  risk,  there  being  nothing 
in  the  circumstances  to  indicate 
that  he  had  a  right  to  rely  on 
notice  of  the  movement  of  the 
crane.  Held,  also,  that  the  non- 
suit may  be  supported  on  the 
ground  that  the  circumstances 
proved  did  not  impose  any  duty 
on  the  part  of  the  defendant  to 
the  plaintiff  working  on  the  side 
of  the  building,  in  respect  to  the 
movement  of  the  crane  on  the 
inside  of  the  building.  Ball  v. 
Ransome  Machinery  Co.,         411 


16.  The  duty  of  a  master  to  use 
reasonable  care  to  discover  de- 
fects in  his  plant  and  appliances 
may  or  may  not  in  a  given  case 
involve  the  specific  duty  of  in- 
spection, which  being  a  concrete 
exercise  of  reasonable  care  con- 
notes the  exercise  of  such  a  de- 
gree of  foresight  as  would  antici- 

I  pate  all  the  ordinary  occurrences 
and  their  probable  results  that 
a  reasonably  prudent  man  under 
like  circumstances  would  foresee. 
Fulton  V.  Orieb  Rubber  Co.,   525 

17.  If  the  occurrence  by  which  a 
servant  is  injured  was  beyond 
the  reasonably  probable  conse- 
quences of  the  ordinary  occur- 
rences that  reasonably  prudent 
men  would  under  the  circum- 
stances have  foreseen,  the  mas- 
ter is  not  liable  because  of  his 
omission  to  make  an  inspection 
which  extraordinary  prevision 
alone  would  have  dictated.       Jb. 

18.  The  omission  of  a.  master  to  in- 
spect the  hanging  wire  by  which 
a  current  of  one  hundred  and  ten 
volts  was  fed  to  an  electric  light 
bulb  was  consistent  with  h's  ex- 
ercise of  reasonable  care  for  the 
safety  ^f  his  servants,  although 
a  servant  was  injured  by  reason 
of  the  wire  being  blown  so  con- 
stantly by  the  wind  against  an 
iron  pipe  four  feet  away  that  the 
insulation  of  the  wire  was  worn 
off  and  the  electric  current  trans- 
mitted to  the  pipe,  and  thence  to 
a  machine  on  which  the  plaint- 
iff's hand  was  resting,  and  thence 
to  plaintiff's  body,  causing  a 
tingling  sensation  cr  shock  that 
resulted  in  the  plaintiff's  hands 
becoming  engaged  in  the  rolls 
that  formed  part  of  the  machine. 

lb. 

10.  Where  a  servant  is  injured 
while  working  outside  of  the 
scope  of  his  employment,  volun- 
tarily and  without  orders,  the 
master  is  not  chargeable  with 
negligence  for  failing  to  warn 
him  of  danger.  Marshall  v. 
Burt  d  Mitchell  Co.,  G24 
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20.  The  duty  of  the  employer  to  ex- 
ercise reasonable  care  and  skill 
in  furnishing  suitable  and  safe 
machinery  and  in  keeping  such 
machinery  and  appliances  in  re- 
pair is  not  ended  by  the  selection 
of  a  competent  person  to  do  the 
work.  Kane  v.  Bahcock  d  Wil- 
coa  Co,,  698 

21.  Where  the  employer  is  a  corpo- 
ration, the  performance  of  such 
delegated  duty  by  the  sub-agent 
or  employe  is  the  act  of  the  cor- 
poration,  and  it  is  responsible 
for  its  faithful  and  prudent  per 
formance  to  the  same  extent  as 
if  the  service  was  performed  by 
the  highest  officer  of  the  corpo- 
ration. 76, 

22.  The  delegation  of  such  duty  to 
a  co-employe  will  not,  under  the 
doctrine  of  co-service,  defeat  an 
action  for  negligence  by  an  em- 
ploye where  the  delinquent  was 
discharging  one  of  the  personal 
duties  of  the  employer.  76, 

23.  A  master's  duty  in  respect  to 
furnishing  his  servants  a  safe 
place  in  which  to  work  extends 
to  such  parts  of  his  premises 
only  as  he  has  prepared  for  their 
occupancy  while  doing  his  work 
and  to  such  other  parts  as  he 
knows,  or  ought  to  know,  they 
are  accustomed  to  use  while  do- 
ing it.  Harris  v.  United  Steam- 
ship Co.,  861 

24.  When  a  master  has  furnished 
his  servant  a  safe  place  in  which 
to  work,  and  has,  to  the  knowl- 
edge of  the  servant,  provided  a 
safe  method  of  providing  the  ser- 
vant with  tools  when  needed,  the 
master  has  no  duty  imposed  upon 
him  to  care  for  the  safety  of  the 
servant  who,  of  his  own  volition 
and  without  the  knowledge  of  the 
master,  has  departed  from  his 
safe  place  and  gone  to  a  danger 
ous  place  for  the  purpose  of  ob- 
taining a  tool  which  the  master 
was  in  the  act  of  supplying  in 
the  customary  method,  when  it 
does  not  appear  that  the  master 
knew,  or  ought  to  have  known, 


that  his  servants  were  accus- 
tomed to  depart  from  the  safe 
place  for  such  purpose.  When 
the  servant  has  thus  departed 
from  the  safe  place  furnished, 
the  master  owes  the  servant  no 
duty  of  a  higher  degree  than  that 
which  is  due  a  licensee.  lb, 

25.  Fellow-servants  are  those  who 
are  serving  and  controlled  by  the 
same  master  in  a  common  em- 
ployment. Common  employment 
is  service  of  such  kind  that,  in 
the  exercise  of  ordinary  sagacity, 
all  engaged  in  it  may  be  able  to 
foresee,  when  accepting  it,  that 

,  through  the  negligence  of  a  fel- 
low-servant it  may  probably  ex- 
pose them  to  injury.  It, 

26.  If  the  servant  was  lawfully,  in 
the  course  of  his  employment,  in 
the  vicinity  of  the  place  where 
he  was  injured,  and  was  a  fellow- 
servant  with  those  whose  negli- 
gence produced  his  injury,  the 
master,  if  he  furnished  proper 
means  for  carrying  on  the  work, 
is  not  liable  for  such  injury  un- 
less he  was  negligent  in  the  se- 
lection of  the  servants  in  fault, 
or  in  retaining  them  after  notice 
of  their  incompetency.  76. 

t 

27.  Plaintiff's  intestate,  while  em- 
I  ployed  by  the  defendant  as  a  la- 
borer in  a  rock  excavation  for  a 
sewer,  was  killed  by  the  acciden- 
tal explosion  of  a  blast  which 
had  previously  failed  to  explode, 
and  was  being  prepared  for  re- 
moval by  another  employe, 
skilled  and  careful,  in  such  work, 
and  entrusted  with  that  duty.  In 
an  action  by  the  administrator 
against  the  employer  for  dam- 
ages by  reason  of  such  death — 
Held,  that  under  the  circum- 
stances of  the  case  it  was  a  ques- 
tion for  the  jury  (1)  whether 
the  employer  was  guilty  of  negli- 
gence in  putting  deceased  to  work 
in  a  dangerous  place,  or  under- 
taking the  extraction  of  the 
charge  while  deceased  was  work- 
ing in  the  vicinity  without  with- 
drawing him  to  a  place  of 
safety  ;  (2)  whether  deceased  as- 
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sumed  the  risk  of  the  explosion 
in  question ;  (3)  whether  he  was 
guilty  of  contributory  negli- 
gence. 

Held  further,  that  the  negligence, 
if  any,  causing  the  injury  and 
death  was  not  that  of  a  fellow- 
servant.  Polo  V.  Palisade  Con- 
struction Co.,  873 

28.  In  order  to  be  relieved  from  the 
assumption  of  the  risk  of  being 
injured  by  using  an  obviously  de- 
fective hand  car,  upon  the 
ground  that  the  master  bad 
promised  to  repair  the  defect,  a 
servant  must  show  aflSrmatively 
that  such  promise  was  made  by 
the  master,  or  by  one  standing 
in  his  place  authorized  to  make 
the  promise  for  him.  Cicalese  v. 
Lehigh  Valley  Railroad  Co,,    897 

29.  Where  no  express  authority  to 
promise  repairs  is  shown,  and 
the  proof  is  limited  to  the  fact 
that  the  promisor  was  the  fore- 
man of  a  gang  of  track  laborers, 
directing  them  in  their  work,  the 
foreman  and  workmen  are  fellow- 
servants  and  no  inference  can 
legally  be  drawn  that  the  fore- 
man, because  of  the  position  he 
held,  was  empowered  by  the  mas 
ter  to  make  a  promise  to  repair 
upon  which  a  servant  can  rely 
to  relieve  him  from  the  implied 

*  assumption  of  the  risk  of  obvious 
dangers  connected  with  his  em- 
ployment, and  where  the  ques- 
tion was  submitted  to  the  jury 
whether,  under  such  a  state  of 
facts,  there  was  a  legitimate  and 
reasonable  inference  to  be  drawn  | 
that  the  foreman  was  authorized] 
to  promise  for  the  master,  an 
error  was  committed.  /6. 

30.  Where  a  railroad  company  pro- 
vides hand  cars  for  the  trans- 
portation of  its  employes  from 
the  place  where  they  have  been 
working  to  a  point  convenient 
to  their  homes,  even  if  the  jour- 
ney is  commenced  after  the  usual 
work  of  the  day  has  ceased,  the 
relation  of  master  and  servant 
continues  until  the  employe  has 
reached  the  destination  to  which 


he  is  being  carried  by,  or  with 
the  consent  of  the  company,  and 
the  company  is  not  relieved  of 
its  duty  to  furnish  a  reasonably 
safe  machine  and  appliances  for 
that  purpose  while  such  relation 
continues  to  exist.  76. 

31.  A  refusal  to  charge,  on  re- 
quest, that  the  superior  servant 
rule  has  never  been  adopted  in 
this  state,  and  that  the  foreman 
of  a  gang  of  laborers,  of  whom 
the  plaintiff  was  one,  is  a  fel- 
low-servant of  the  plaintiff,  and 
that  a  promise  to  make  repairs, 
made  by  such  foreman,  would 
not  bind  the  defendant  unless 
the  jury  should  find  that  he  had, 
in  fact,  been  authorized  by  the 
defendant  to  make  such  promise, 
is  error.  Ih. 


MAXIMS. 
Caveat  emptor. 


757 


Qui   facit  per  alium    facit  per  se, 

726 

Quod  non  apparent  non  est,         20 

Res  inter  ahoft  acta^  554 

Res  ipsa  loquitur,  837,  893 

MECHANICS*  LIEN. 

1.  The  remedy  given  by  the  third 
section  of  the  Mechanics'  Lien 
law  to  persons  who  furnish  ma- 
terials used  in  the  erection  of  a 
public  building  is  not  taken 
away  by  the  act  of  March  3d, 
1802,  entitled  "An  act  to  secure 
the  payment  of  laborers,  me- 
chanics, merchants,  traders  and 
persons  employed  upon,  or  fur- 
nishing materials  toward,  the 
performance  of  any  work  in  pub- 
lic improvement  in  cities,  towns 
townships  and  other  municipali- 
ties in  this  state."  Arzonico  v. 
Board  of  Education,  21 

2.  In  a  suit  to  enforce  a  lien  claim 
for    labor    perfoi*med    and    ma- 
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terials  furnished  for  the  erec- 
tion and  construction  of  any 
building  pursuant  to  the  Me- 
chanics' Lien  act  (P&mph.  L. 
1898,  p.  538),  when  it  appears 
that  the  materials  were  furnished 
for  the  building  and  delivered  to 
the  defendants  or  their  agents 
in  good  faith,  it  is  no  defence, 
in  the  absence  of  fraud  on  the 
part  of  the  creditor,  that  there 
may  have  been  a  failure  to  use 
the  materials  thus  furnished  in 
whole  or  in  part,  or  a  diversion 
of  the  same  from  the  purpose 
for  which  they  were  intended. 
Bell  V.  Mecum,  547 

3.  When  items  of  the  claim  for 
materials  furnished  within  four 
months  preceding  the  filing  of 
the  lien  are  relied  on  to  validate 
the  claim  for  materials  furnished 
before  that  date,  it  must  appear 
that  the  items  within  the  limited 
period  are  so  connected  with  the 
earlier  items  that  together  they 
constitute  one  debt,  and  that 
question  involves  a  finding  of 
fact  which  must  be  left  to  the 
jury  whenever  such  an  inference 
is  permissible  under  the  testi 
mony.  76. 

4.  The  Mechanics'  Lien  law 
(Pamph,  L.  1898,  p.  543,  §  16) 
requires  that  the  claimant  shall 
specify  in  his  claim  "the  name 
of  the  owner  or  owners  of  the 
land  or  of  the  estate  therein  on 
irhich  the  lien  is  claimed.*^  The 
claimant  cannot,  without  amend 
ment.  bind  any  estate  or  interest 
other  than  that  of  the  person 
named  in  the  claim  as  owner, 
but  there  is  nothing  in  the  let- 
ter or  spirit  of  the  act  that  ren 
ders  an  error  made  in  stating  the 
name  of  the  owner  fatal  to  a 
subsequent  attempt,  either  by 
way  of  amendment  or  by  the  fil- 
ing of  a  separate  claim,  to  reach 
estates  or  interests  in  the  land 
owned  by  parties  other  than  him 
who  is  named  as  owner  in  the 
claim  first  filed.  Vreeland  Build- 
ing Co.  v.  Knickerbocker  Sugar 
Co..  551 


5.  The  party  sued  as  owner  in  a 
mechanics'  lien  claim  suit  can- 
not discharge  his  interest  in  the 
land  from  the  lien  by  showing 
that  the  claimant  has  formerly 
attempted  to  subject  the  interest 
of  another  party  in  the  land  to 
a  lien  for  the  same  debt.  fh. 

6.  Under  the  Mechanics*  Lien  law 
(Pamph.  L.  1898,  p.  548,  §  24) 
the  plea  allowed  to  the  owner  or 
mortgagee,  "that  said  building 
or  land  are  not  liable  to  said 
debt,"  simply  imposes  upon  the 
claimant  the  burden  of  estab- 
lishing that  as  against  the  in- 
terest of  the  party  thus  plead- 
ing the  provisions  of  the  act 
requisite  to  constitute  the  lien 
have  been  complied  with.         lb. 

See  Certiorabi.  1. 


MORTALITY  TABLES. 
See  Evidence,  18. 

MOTOR   VEHICLES. 

The  supplement  of  1905  (Pamph, 
Ir.,  p.  484)  to  an  act  defining 
motor  vehicles  and  providing  for 
the  registration  of  the  same,  and 
uniform  rules  regulating  the  use 
and  speed  thereof,  does  not  in- 
fringe the  provisions  of  either 
the  state  or  of  the  federal  con- 
stitution.    State  V.  Urnoin,    500 

See  Master  and  Servattt,  8,  13. 

MUNICIPAL   CORPORATIONS. 

I.  Powers.  Liabilittes,  &c. 
II.  Officers. 
III.  Assessments. 

I.  Powers,  Liabilities,  &c. 

1.  If  a  municipal  board,  on  whom 
powers  of  condemnation  have 
been  conferred  by  the  legislature, 
resolves  to  acquire  land  by  pur- 
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chase  at  a  price  grreatly  in  excess 
of  its  market  value,  such  reso- 
lution will  be  set  aside  as  un- 
reasonable and  improvident,  the 
power  of  eminent  domain  having 
been  conferred  to  meet  just  such 
junctures.  Mundy  v.  Water 
Commissioners,  25 

2.  The  plaintiff  brought  suit  to  re- 
cover of  a  city  municipality  the 
balance  due  on  a  contract  for 
plumbing,  gas  fitting,  &c.,  in  a 
new  police  station-house,  and 
also  for  a  bill  of  charges  for 
extra  work  outside  of  the  specifi- 
cations. The  payment  of  the  ex- 
tras was  resisted  on  the  ground 
that  they  were  not  ordered  as  re- 
quired by  the  provisions  of  the 
contract.  There  was  a  clause  in 
that  writing  which  prohibited 
any  extra  work  being  done  with- 
out a  resolution  of  the  city  coun 
cil  and  an  express  agreement  in 
writing  between  the  parties  as 
to  the  cost  to  be  added  to  the 
contract  price  for  the  same.  A 
further  provision  in  the  instru- 
ment, under  the  heading  of  "Sub- 
contractor— Notice,"  was  that 
should  the  owner  at  any  time  de- 
sire any  variation  of  the  work, 
or  any  additional  work  executed, 
the  same  might  be  proceeded  with 
after  the  architect  or  owners 
should  order  the  same,  in  writ- 
ing, stating,  when  possible,  the 
price  to  be  paid  thereto.  At  the 
trial  the  court  directed  a  verdict 
for  the  extras,  if  the  evidence 
showed  the  architect's  order  in 
writing  for  the  extra  work,  with- 
out a  resolution  of  the  city  be 
ing  first  passed  authorizing  the 
same.  Held,  on  review,  that  the 
latter  proviso  applied  to  sub-con- 
tractors only,  and  that  the  pro 
viso  first  named  was  binding 
upon  the  contracting  parties 
here,  and  that  unless  plaintiff 
would  remit  from  the  verdict  the 
amount  of  the  extras,  it  must 
be  set  aside  and  a  new  trial 
granted.  McLaughlin  v.  Bay- 
onne,  106 

3.  Under  the  Tenure  of  OflSce  act 
(Pamph,  L.  1899,  p.  26)  a  mem- 


ber of  the  police  force  of  a  city 
cannot  be  removed  by  the  city 
council  because  of  ineligibility 
existing  at  the  time  of  his  ap- 
pointment.    Magner  v.  Yore,  198 

.  The  powers  delegated  to  a  mu- 
nicipal corporation  by  the  legis- 
lature authorizing  it  to  regulate 
wharves,  and  to  charge  and  col- 
lect wharfage  for  their  use,  are 
public  or  legislative  powers,  and 
incapable  of  delegation  or  of  sur- 
render by  the  municipality.  A 
municipality  cannot,  therefore, 
surrender  the  powers  by  leasing 
the  exclusive  use  and  control  of 
its  wharves  for  any  period  of 
time  without  express  statutory 
authority  so  to  do.  Oliver  v. 
Burlington,  227 

>.  Such  express  statutory  authority 
is  not  conferred  upon  the  city 
of  Burlington  by  an  act  entitled 
•'An  act  relating  to  wharves  and 
docks  in  cities  of  the  third  class," 
approved  March  22d,  1901 
(Pamph.  L.,  p.  394),  for  the  rea- 
son that  that  act  is  local  and 
special,  and  unconstitutional 
under  article  4,  section  7,  para- 
graph 11,  of  the  constitution  of 
this  state.  /&. 

6.  Where  a  statute  authorizes  the 
doing  of  a  certain  thing  in  the 
prosecution  of  a  public  work,  a 
city  ordinance  that  makes  the  do- 
ing of  such  thing  a  penal  of- 
fence unless  the  permission  of 
the  city  be  first  had  is  not  a 
valid  exercise  of  municipal  reg- 
ulation. Hudson  and  Manhattan 
Railroad  Co.  v.  Hohoken,       302 

.  The  court  will  not  interfere  un- 
less it  is  clearly  shown  that  the 
ordinance,  either  upon  the  face 
of  its  provisions  or  by  reason  of 
its  operation  in  the  circum- 
stances under  which  it  is  to  take 
effect,  is  unreasonable  or  oppres- 
sive, t^orth  Jersey  Street  Rail- 
tcay  Co.  V.  Jersey  City,  349 

8.  The  question  of  the  reasonable- 
ness of  an  ordinance  is  a  ques- 
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tion  of  fact,  and  the  burden  of 
proof  is  upon  those  who  attack  it. 

lb. 

9.  Where  the  subject-matter  of  an 
ordinance  is  within  the  police 
power  of  a  municipality,  and  the 
ordinance  is  adopted  by  the 
proper  legislative  body  in  the 
municipality,  the  presumption  is 
(until  the  contrary  be  shown) 
that  the  ordinance  is  reasonable. 

76. 

10.  If  an  ordinance  may  operate 
reasonably  in  some  instances  or 
circumstances  and  unreasonably 
in  others,  it  is  not  wholly  void, 
and  should  not  be  set  aside  in 
toto,  but  should  be  permitted  to 
stand,  to  the  end  that  it  may  be 
enforced  except  in  particular 
cases  where  it  may  be  made  to 
appear  that  the  circumstances 
render  the  operation  of  its  pro- 
visions unreasonable  or  oppres- 
sive. 76. 

11.  The  ordinance  under  review 
regulates  the  running  of  trolley 
cars  in  Jersey  City  from  the  ter- 
minals at  the  Pennsylvania  and 
Erie  stations  during  the  evening 
"rush"  hours.  The  ordinance  not 
appearing  to  be  at  all  unreason- 
able in  its  application  to  the 
Erie  terminal,  and  not  under  all 
circumstances  unreasonable  in 
its  application  to  the  Pennsyl- 
vania terminal,  it  will  not  be  set 
aside  in  toto.  lb, 

12.  Under  the  act  of  April  10th 
1906,  entitled  "An  act  to  author- 
ize cities  of  this  state  having  a 
plant,  appliances  or  machinery 
designed  or  used  for  furnishing 
a  public  water-supply  to  utilize, 
use  and  develop  any  power  which 
may  be  derived  therefrom,  and  to 
develop  additional  power  to  fur 
nish  electrical  energy  for  lighting 
or  other  public  use,  and  to  pro- 
vide funds  necessary  for  this  pur 
pose"  (Pamph.  L,  1906,  p.  157), 
a  city,  in  order  to  establish  an 
electrical  plant  by  virtue  thereof, 
must,  at  the  time  it  assumes  to 
exercise    the    authority,    be    pos-I 


sessed  of  some  plant,  appliances 
or  machinery  already  established 
in  connection  with  its  public 
water-supply,  and  from  which, 
by  some  practicable  method,  it 
may  derive  mechanical  power, 
which,  either  alone  or  together 
with  additional  power  to  be  de- 
veloped for  the  purpose,  may  be 
used  in  furnishing  electrical  en- 
ergy.   Lighihipe  v.  Orange,     365 

13.  The  design  of  the  act  referred 
to  (Pamph,  L,  1906,  p.  157)  is 
not  complied  with  unless  me- 
chanical power,  to  be  derived 
from  the  plant  already  in  exist- 
ence, is  in  fact  to  be  used,  either 
alone  or  in  combination  with  the 
additional  power,  in  furnishing 
electrical  energy.  7&. 

14.  An  ordinance  granting  the 
right  to  transmit  gas  to  other 
municipalities  is  not  bad  because 
it  fails  to  limit  the  right  to 
those  municipalities  in  which 
the  gas  company  has  lawful  au- 
thority to  lay  or  maintain  pipes 
for  the  distribution  of  gas.  Mill- 
ville  Improvement  Co.  v.  Pitman^ 
rfc,  Gas  Co.,  410 

15.  If  there  be  a  right  to  use  the 
public  streets  for  the  purpose  of 
mere  sjwrt  (e.  g.,  the  sport  of 
roller  skating),  that  right  is  sub- 
ject to  regulation  by  municipal 
authority,  and  if  the  restrictions 
imposed  are  reasonable,  for  a 
public  purpose,  and  not  arbi- 
trary, the  courts  will  not  inter- 
fere.    Billington  v.  MiUer,      415 

16.  A  resolution  of  the  borough 
council  of  the  borough  of  Elmer, 
providing  for  the  purchase  of 
lands,  tends  to  impose  a  pecun- 
iary obligation  on  the  borough, 
and  must,  under  section  27  of 
the  Borough  act  of  1897 
(Pamph.  L.,  p.  296),  be  sub- 
mitted to  the  mayor  for  his  ap- 
proval.    Sturr  V.  Elmer y        443 

17.  It  appearing  from  the  testi- 
mony that  one  H.,  a  member  of 
the  borough  council,  was  indi- 
rectly   interested    in    furnishing 


Digitized  by 


Google 


40  Vr.] 


INDEX. 


987 


property  to  the  borough,  the 
resolotions  providing  for  the 
purchase  and  payment  therefor 
will  be  set  aside  as  contrary  to 
the  policy  and  intent  of  the  act 
approved  March  22d,  1901. 
Pamph.  L.,  p.  393.  76 

18.  Where  a  city  charter  empowers 
the  adoption  of  ordinances  neces- 
sary and  proper  for  the  protec- 
tion of  persons  and  property, 
and  for  the  preservation  of  the 
public  health,  suflScient  power  is 
given  to  sustain  an  ordinance 
directed  to  the  suppression  of 
the  emission  from  smokestacks, 
of  dense  smoke  containing  soot 
in  sufficient  quantities  to  fall 
upon  the  surface  of  the  city,  but 
its  application  must  be  limited 
to  smoke  of  such  character  as 
invades  the  rights  of  persons  and| 
property.  Atlantic  City  v.' 
France,  910 

19.  Before  a  conviction  can  law- 
fully be  had  under  such  ordi- 
nance, the  invasion  and  injury 
must  be  determined  by  a  court 
having  jurisdiction  over  such 
matters.  Ih. 

II.  Officers. 

20.  In  a  proceeding  brought  to  test' 
the  validity  of  the  title  of  a  mu-| 
nicipal  officer,  the  municipality, 
is  not  a  necessary  party,  unless 
the  legality  of  its  existence  is  in-' 
volved  in  the  controversy.  State\ 
V.  Riordan,  16 

21.  Where  the  statute  requires  that 
the  commissioners  of  assessment 
shall  be  "discreet  persons,  resi- 
dents and  freeholders  of  the  bor- 
ough,*' the  order  of  appointment 
must  recite  that  fact,  otherwise 
the  proceedings  are  defective. 
Batchelor     v.     Avon-hy-the-Sea, 

449 

III.  Assessments. 

22.  Assessments  for  benefits  from 
the  construction  of  sewers  in 
cities  must  conform   to  the  act 


of  February  19th,  1895.    Pamph. 
L.,  p.  95.    Simmons  v.  Millvilley 

177 

23.  The  total  assessable  cost  of  a 
sewer  system  was  more  than 
$100,000.  The  total  assessment 
for  benefits  was  $5  less,  and  was 
levied  upon  some  of  the  abut- 
ting owners  to  the  exclusion  of 
others  and  to  the  exclusion  of 
owners  within  the  sewerage  area, 
but  not  along  the  line  of  the 
sewer.  Held,  that  the  assess- 
ment was  invalid.  Ih. 

24.  Assessments  for  public  improve- 
ments set  aside  for  a  defect  in 
the  order  appointing  commis- 
sioners on  account  of  failure  to 
recite  therein  that  the  commis- 
sioners were  "discreet  persons, 
residents  and  freeholders  of  the 
borough/'  but  which  assessments 
appear  to  have  been  laid  upon 
legal  principles,  and  to  be  fair 
and  just,  will  be  reassessed  by 
the  court  under  the  act  approved 
March  23d,  1881.  Pamph,  L.,  p. 
194.  Batchelor  v.  Avon-hy-the- 
Sea,  449 

25.  When  a  landowner  is  given  the 
privilege  of  paying  his  assess- 
ment of  benefits  in  yearly  in- 
stallments pursuant  to  section 
(57  of  the  Borough  act  of  1897 
iPamph.  L.,  p.  316),  the  assess- 
ment remains  a  lien  upon  the 
land  until  the  expiration  of  two 
years  after  the  last  installment 
falls  due.  Voorhees  v.  North 
Wildwood,  463 

26.  Where  under  a  town  charter  a 
street  improvement  can  only  be 
made  by  ordinance,  and  the  ordi- 
nance enacted  for  that  purpose 
provides  merely  that  the  street 
be  graded,  and  the  improvement 
made  thereunder  includes  pav- 
ing with  macadam,  the  benefit  of 
the  macadam  pavement  cannot 
be  assessed  against  the  abutting 
property  owner.  Burnett  v. 
Boonton,  467 

27.  Where  the  paving  with  ma- 
cadam is  unauthorized  by  the  or- 
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dinance  under  which  improve- 
ment is  made,  the  inaction  or 
silence  of  the  landowner  whose 
lands  are  supposed  to  be  bene- 
fited thereby  creates  no  estop- 
pel against  him  to  deny  the  lia- 
bility of  his  lands  for  an  as- 
sessment for  such  benefits,  and 
he  is  not  to  be  considered  in 
laches  by  reason  of  such  inac- 
tion or  silence.  /6. 

28.  Where  the  landowner's  proi)erty 
is  not  liable  to  assessment  on  ac- 
count of  macadamizing  the  street 
because  that  work  was  not  au- 
thorized by  the  ordinance  under 
which  tne  improvement  was  made, 
there  can  be  no  reassessment  on 
account  of  the  benefit  of  the  ma- 
cadam under  the  act  approved 
March  23d,  1881.  Pamph,  L..  p. 
194.  But  where  the  property  of 
the  landowner  is  subject  to  as- 
sessment on  account  of  work 
done  in  grading,  curbing  and 
flagging  the  sidewalk,  paving  the 
gutters  and  grading  the  street 
which  was  authorized  by  the  or- 
dinance, the  board  of  assessors 
may  be  ordered  to  make  a  new 
assessment  upon  the  property  in 
proportion  to  the  benefits  re- 
ceived, and  not  in  excess  thereof. 

Ih, 

Sec  Boroughs. 

CONSTITTTTIONAL    LaW,    22. 

Eminent  Domain,  1. 
Indictments,  3,  4,  5. 
AxANDAMUS,   1,  5,  6. 
Mechanics*  Lien,  1. 
Taxation,  4,  7,  8,  9,  11,  12, 
26. 


NATIONAL  GUARD. 
See  Jury,  1. 

NEGLIGENCE. 

1.  The  duty  of  a  traveler  upon  a 
highway,  before  crossing  a  rail 
road,  to  look  up  and  down  the 
tracks  and  listen  for  approaching 
trains  must  be  performed,  if  the 
surrounding  conditions  permit  it, 
at  a  time  when  its  performance 


will  be  an  efiicient  means  of 
warning  him  of  his  peril,  if  peril 
exists,  and  his  failure  to  observe 
this  obligation  is  such  negligence 
as  will  prevent  a  recovery  if  he 
is  run  down  at  the  crossing,  even 
though  it  be  shown  that  no  warn- 
ing of  the  approach  of  the  train 
was  given.  Gehring  v.  Atlantic 
City  Railroad  Co.,  490 

2.  A  boy  thirteen  years  of  age  is 
old  enough  to  appreciate  fully  the 
dangerous  character  of  a  railroad 
crossing  and  the  necessity  for 
using  care  for  his  own  safety 
while  crossing,  and  therefore,  the 
rules  which  prevail  as  to  adults 
in  such  cases  are  equally  appli- 
cable to  him.  76. 

8.  Where  plaintiflTs  declaration  was 
based  solely  upon  the  negligent 
operation  of  defendant's  railroad 
train,  resulting  in  a  collision 
with  plaintiff's  wagon  in  the 
night-time  at  a  grade  crossing, 
and  contained  no  averment  tend- 
ing to  cast  upon  the  company  a 
duty  to  use  gates  or  adopt  any 
other  precaution  for  the  safety  of 
travelers  at  the  crossing  besides 
the  statutory  signal,  nor  any 
averment  charging  the  company 
with  negligence  in  failing  to  use 
the  gates  that  were  at  the  cross- 
ing— Held,  nevertheless,  that  tes- 
timony was  properly  admitted  to 
show  that  there  were  gates  and 
a  gatehouse  at  the  crossing,  and 
that  the  gates  were  open  and 
no  gateman  in  attendance,  it  be- 
ing unusual  to  have  a  gateman  at 
the  crossing  during  the  night- 
time, the  evidence  being  admis- 
sible not  as  showing  negligence 
in  the  failure  to  operate  the 
gates,  but  as  showing  the  circum- 
stances under  which  the  collision 
occurred,  and  throwing  light 
upon  the  question  whether  there 
was  contributory  negligence  on 
the  part  of  the  driver  of  the 
wagon.  Rogers  v.  West  Jersey 
Railroad  Co.,  568 

'4.  A  request  to  charge  that  would 
have  required  the  jury  to  acquit 
the  defendant  railway  company 
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of  negligence,  even  though  the 
quick  effort  of  the  motorman  to 
stop  the  car  were  made  care- 
lessly and  negligently,  was  prop- 
erly refused.  Daggett  v.  North 
Jersey  Street  Railway  Co.,     630 

5.  Where,  in  an  action  against  a 
street  railway  company  and  the 
owner  of  a  wagon  for  injuries  to 
a  passenger  in  a  car  of  the  rail- 
way company  caused  by  a  col 
lision  between  the  car  and  the 
wagon,  there  was  proof  from 
which  the  jury  might  infer  negli- 
gence of  the  driver  of  the  wagon, 
there  was  no  error  in  refusing 
to  nonsuit  the  plaintiff  on  the 
motion  of  the  owner  of  the" 
wagon.  76. 

6.  Where  the  plaintiff  had  made  out 
a  prima  facie  case  of  negligence, 
calling  for  explanatory  evidence 
on  the  part  of  both  defendants, 
it  was  not  erroneous  for  the  trial, 
judge  to  refuse  a  request  to 
charge  that  "the  burden  of  prov- 
ing negligence  on  the  part  of  the 
defendant  E.  A.  Williams  Com- 
pany is  upon  the  plaintiff,"  in 
view  of  the  fact  that  he  did 
charge  that  **the  case  having  now 
closed  and  all  the  evidence  on 
both  sides  having  gone  in,  it  is 
all,  without  any  reference  to 
which  side  it  came  from,  so  much| 
material  for  your  judgment  to| 
act  upon,  and  that  in  order  that 
you  should  be  satisfied  that  the. 
E.  A.  Williams  Company  was 
negligent,  it  must  appear  to  you. 
from  all  the  evidence  in  the  case, 
that  that  conclusion  is  estab- 
lished." Ih. 

7.  While  it  is  not  negligence  per  sc 
for  the  passenger  to  ride  upon 
the  platform  of  an  electric  street 
railway  car,  nevertheless  a  pas- 
senger who  voluntarily  rides 
upon  the  platform  when  there  is 
room  for  him  inside  the  car, 
takes  upon  himself  the  duty  of 
looking  out  for,  and  of  protect- 
ing himself  against,  the  usual 
and  obvious  perils  attendant 
upon  his  position,  such  as  the 
danger  of  being  thrown  from  the 


platform  by  the  ordinary  jolting 
and  swinging  of  the  car.  An  in- 
struction that  "as  a  general 
proposition,  the  defendant  com- 
pany, and  its  servants  as  well, 
were  bound  to  use  what  is  called 
a  high  degree  of  care  for  the 
safety  of  the  passengers  who  en- 
trust themselves  to  its  convey- 
ance. That  question  is  some- 
what modified  by  the  fact  of  Mr. 
Nirk  standing  on  the  platform, 
if  he  could  get  inside  the  car," 
is  not  erroneous  when  it  appears 
that  the  trial  judge,  in  another 
part  of  bis  charge,  correctly 
stated  to  the  jury  the  character 
and  extent  of  the  modification  of 
the  rule  referred  to.  Nirk  v. 
Jersey  City,  dc.  Street  Railway 
Co.,  642 

8.  When  it  does  not  appear  that 
the  door  was  maintained  for  the 
purpose  of  assisting  passengers 
in  preserving  their  equilibrium, 
but  rather  that  one  of  its  pur- 
poses was  to  allow  ingress  and 
egress  of  passengers,  it  was  nnt 
negligence  to  open  the  door  on 
the  north  side  of  the  car  to  en- 
able passengers  to  alight  unless 
it  was  a  dangerous  place  for  pas- 
sengers to  get  down,  and  there- 
fore an  instruction  that  "it  might 
be  a  question  whether  the  con- 
ductor would  be  negligent  in 
opening  the  door  on  that  side, 
unless  it  was  in  a  place  where 
it  would  be  dangerous  for  passen- 
gers to  get  down  ;  that  would  be 
the  only  reason  that  would  make 
it  negligent  to  do  it  at  all"  was 
not  erroneous,  especially  when 
the  evidence  was  most  persua- 
sive, if,  indeed,  it  did  not  compel 
the  conclusion  that  the  place 
where  the  north  door  was 
opened  was  a  safe  place  to 
alight,  and  that  it  would  have 
been,  on  account  of  the  snow, 
unsafe  to  have  let  the  passengers 
out  on  the  other  siae.  Ih. 

9.  The  plaintiff,  a  milkman,  about 
three  o'clock  in  the  morning,  at 
an  unfrequented  grade  crossing 
of  the  Lehigh  Valley  railroad, 
drove    off    the    railroad    crossing 


Digitized  by 


Google 


990 


INDEX. 


[75  N.  J.  L. 


and  the  wheel  of  the  wagon  was 
caught  in  the  tracks.  It  was 
very  dark  and  thick.  He  pro- 
ceeded to  unload  his  wagon  be- 
tween the  rails.  While  thus  en- 
gaged  he  saw  the  headlight  of 
an  approaching  train  about  six 
hundred  feet  away,  and  ran  up 
the  track  waving  a  white  Ian- 
tern.  The  train  passed  him 
about  one  hundred  and  fifty  feet 
from  the  crossing.  The  engine 
ran  five  or  six  feet  on  to  the 
crossing  and  struck  the  rear 
wheel  of  the  wagon.  Both  the 
fireman  and  the  engineer  testi 
fied  that  when  the  plaintiff  first 
waved  his  lantern  the  engineer 
immediately  shut  off  the  steam 
and  put  on  the  brakes.  The 
plaintiff  testified  that  the  train 
did  not  slow  down  until  it 
passed  him  about  one  hundred 
and  fifty  feet  from  the  place 
of  the  accident.  On  cross-ex- 
amination he  based  this  asser- 
tion upon  the  fact  that  he  heard 
the  air-brakes  applied  as  the 
train  passed  him.  The  trial 
judge  ruled  that  this  testimony 
left  it  open  to  dispute  whether, 
the  train  was  stopped  with  rea- 
sonable promptness  after  the 
plaintiff*s  warning.  Held^  that 
the  plaintiff*8  testimony  that  the 
train  did  not  slow  down  was  a 
mere  conjecture;  that  it  proved 
nothing  and  made  no  case  to  go 
to  the  jury ;  that  it  did  not  con- 
trovert the  testimony  of  the  fire- 
roan  and  the  engineer  that  the 
steam  was  shut  off  and  the 
brakes  applied  as  soon  as  the 
signal  was  seen,  about  five  hun- 
dred feet  from  the  crossing; 
that,  therefore,  the  trial  judge 
erred  in  not  directing  a  verdict 
for  the  defendant.  Hummer  v. 
Lehigh  Valley  Railroad  Oo„  703 

10.  Rule  that  "in  an  action  for 
negligence  the  trial  judge  is  not 
justified  in  leaving  the  case  to 
the  jury  where  the  plaintiff's 
evidence  is  equally  consistent 
with  the  absence,  as  with  the  ex- 
istence, of  negligence  in  the  de- 
fendant," applied  and  discussed. 
Reversing  45   Vroom   196.     The 


question  of  the  plaintiff^s  con- 
tributory  negligence  not  con- 
sidered, lb. 

11.  The  plaintiff,  an  employe  of 
the  radiator  company,  was  in- 
jured while  operating  a  die-cut- 
ting machine.  He  complained  to 
the  foreman  that  the  machine 
was  out  of  order,  that  the  safety 
clutch  had  slipped,  letting  the 
knives  drop  on  the  die.  He  was 
instructed  to  go  back  to  work 
and  was  told  that  the  machine 
would  be  repaired.  Within  an 
hour  after  he  resumed  work  the 
safety  clutch  again  slipped  and 
the  plunger  came  down,  cutting 
off  three  fingers.  The  evidence 
of  the  plaintiff  was  that,  after 
cutting  each  piece  of  metal,  and 
after  the  knives  had  moved  up, 
held  by  the  safety  clutch,  it  was 
necessary  for  him  to  remove, 
with  his  fingers,  the  waste  ma- 
terial from  the  die  upon  which 
the  cutter  fell ;  that  no  other 
means  was  provided.  There  was 
a  conflict  of  testimony.  Held^ 
that  the  question  of  negligence 
was  for  the  jury.  Fox  v.  Kin- 
near  Pressed  Radiator  Co,,     716 

12.  The  plaintiff  alighted  from  a 
street  car,  passed  around  the 
rear  platform,  and  was  struck 
by  the  comer  of  the  fender  of 
a  car  approaching  at  excessive 
speed  on  the  other  track  just  as 
he  reached  the  nearest  rail  of 
that  track.  He  looked  for  the 
approaching  car  just  as  he  was 
struck.  UeW,  that  he  was 
guilty  of  contributory  negligence 
in  failing  to  wait  for  the  car 
from  which  he  alighted  to  move 
on  so  as  to  enable  him  to  look 
with  effect  along  the  other  track, 
and  that  the  fact  that  the  ap- 
proaching car  was  running  at 
an  excessive  speed  did  not  re- 
lieve him  of  the  charge  of  neg- 
ligence. Shuler  v.  North  Jersey 
i^treet  Railway  Co,,  824 

13.  The  application  of  the  maxim 
res  ipsa  loquitur  depends  upon 
the  circumstances  of  each  case. 
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Fascell   v.    North   Jersey   Street 
RaiUcay  Co.,  836 

14.  Where  a  little  girl,  impatient 
to  alight  from  a  trolley  car, 
arose  and  walked  to  the  rear 
platform  and  stood  near  the  edge 
of  the  platform  with  her  left 
hand  loosely  holding  some  part 
of  the  car,  and  the  conductor 
rang  the  bell  for  the  next  street 
crossing,  and  the  car  slowed 
down  and  ran  into  a  turn-out 
just  before  reaching  the  cross- 
ing, and  by  reason  of  the  motion 
caused  by  the  car  entering  the 
turn-out  the  child  fell  from  the 
platform — Held,  that  no  infer- 
ence arose  that  the  accident  oc- 
curred by  reason  of  some  negli- 
gence in  handling  the  car.       lb. 

15.  Negligence  is  not  to  be  pre- 
sumed from  the  mere  fact  of  a 
moving  boat  colliding  with  an 
other  moored  in  a  slip,  when 
the  plaintiffs'  case  shows  several 
acts  of  the  defendant  previous 
to  the  actual  collision,  all  of 
which  tended  to  the  result,  and 
might  be  found  to  be  explana- 
tory of  it,  without  requiring  an 
inference  of  negligence.  Pre- 
sumptions in  favor  of  plaintiff 
exist  only  in  the  absence,  not 
in  the  presence,  of  explanation 
by  him.  Denfz  v.  Pennsylvania 
Railroad  Co.,  893 

16.  Where  the  plaintiffs'  case  shows 
the  conditions  under  which  an 
accident  happens,  and  the  ques- 
tion is  raised  whether  under  the 
circumstances  specified  the  con- 
duct of  the  defendant  was  negli 
gent,  the  rule  res  ipsa  loquitur 
does  not  apply.  76. 

»SVe  Carriers.  1,  3. 
Death,  5. 

Landlord  and  Tenant,  2, 
Master  and  Servant,  18,  20, 

27. 
Nuisance. 

Railroads,  1,  3,  4,  5,  7. 
Street  Railways,  1,  2,  3,  5, 

7,  8. 


NEGOTIABLE  INSTRUMENTS 
ACT. 

See  Bills  and  Notes. 


NEW  TRIAL. 

1.  On  a  rule  to  show  cause,  in  an 
action  for  injuries  to  real  prop- 
erty, where  the  damages  found 
are  alleged  to  be  excessive,  the 
verdict  will  not  be  set  aside  on  a 
mere  preponderance  of  proof,  nor 
unless  it  is  so  evident  that  the 
jury  have  erred  as  to  convince  of 
mistake,  prejudice  or  partiality. 
Quinlan  v.  Welsh,  225 

2.  In  a  conflict  of  testimony,  when 
the  facts  found  by  the  jury  will 
sustain  the  verdict,  the  court  will 
not  set  it  aside,  although  in  their 
opinion  the  jury  might,  upon  the 
evidence,  have  found  otherwise. 
Bennett  v.  Busch,  240 


NONSUIT. 

See  Brokers,  2. 

Master  and  Servant,  15. 
Negligence,  5. 
Railroads.  7. 


NUISANCE. 

1.  An  allegation  in  a  declaration 
that  the  defendant  "negligently" 
allowed  noxious  fumes  to  escape 
from  its  factory  to  the  damage 
of  plaintiff's  crops,  does  not  re- 
quire of  plaintiff  specific  proof 
of  the  precise  negligence  which 
caused  or  permitted  such  fumes 
to  escape ;  for,  from  proof  of 
the  escape  of  noxious  fumes  and 
consequent  damage  therefrom, 
negligence  will  be  inferred.  Hin- 
mon  V.  Somers  Brick  Co,,      869 

'2.  The  operation  of  a  factory  in 
I  such  manner  as  to  constitute  a 
nuisance  may  be  given  in  evi- 
dence under  an  allegation  that  it 
was  "negligently"  operated,  pro- 
vided   the    other    allegations    of 
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fact  make  out  a  case  of  naisance 
and  are  supported  by  the  proof, 

/6. 

See  Municipal  Corporations,  18, 


ORDINANCES. 

See  MrNiciPAL  Corporations,  8, 
9,   10,   11. 


OYER  AND  TERMINER. 
See    INDIOTMSNTS. 

PARENT  AND  CHILD. 

1.  In  an  action  by  a  mother  against 
hor  son  for  board  alleged  to 
have  been  furnished  under  an  ex- 
press contract,  evidence  that  de- 
fendant had  paid  a  bill  of  coal 
for  the  house  in  which  he  and 
his  mother  lived  was  admissible, 
as  tending  to  show  that  the 
mother  was  not  furnishing  board 
and  lodging  to  the  defendant 
under  an  express  contract,  but 
that  the  defendant  was  the  head 
of  the  household,  and  not  the 
mother.     Gomm  v.  Oomm,      660 

2.  In  an  action  by  a  mother  against 
her  son  for  board  alleged  to  have 
been  furnished  under  an  express 
contract,  evidence  as  to  the  value 
of  the  use  and  occupation  of  the 
hous<»  alleged  to  be  owned  by 
the  defendant,  and  where  the 
mother  resided,  was  admissible 
in  connection  with  a  deed  show 
ing  that  the  defendant  was  the 
owner  of  the  house,  as  tending 
to  show  the  improbability  that 
the  mother  and  son  were  living 
together  under  an  express  con 
tract  by  the  son  to  pay  her 
board.  Ih, 

3.  Wherever  compensation  is 
claimed  in  a  case  by  either  pa- 
rent or  child  against  the  other 
for  services  rendered  or  the  like, 
the  question  whether  the  claim 
should   be   allowed   must   be   de- 


termined from  the  particular  cir- 
cumstances of  the  case.  lb, 

4.  In  an  action  by  a  mother  against 
a  son  for  board  alleged  to  have 
been  furnished  under  an  express 
contract,  the  son  was  not  pre- 
cluded from  asserting  a  claim  in 
set-off  for  the  value  of  the  use 
and  occupation  by  the  mother  of 
a  house  belonging  to  him  and  for 
supplies  furnished  by  him  for 
the  house,  by  the  fact  that  he 
had  testified  that  there  was  no 
contract  for  board,  since,  if  the 
jury  refused  to  believe  his  theory, 
he  was  entitled  to  go  to  them 
on  the  other  theory,  that  if  there 
was  an  express  contract  between 
them  as  to  board,  such  fact 
would  preclude  any  presumption 
that  their  services  to  each  other 
were  gratuitously  performed,  and 
entitle  him  to  compensation  for 
the  use  and  occupation  of  the 
house  and  for  the  supplies  fur- 
nished, lb. 

PARTIES. 

The  non-joinder  of  her  husband  by 
a  married  woman  in  an  action 
of  tort  brought  by  her,  is  not  the 
proper  basis  of  a  nonsuit  where 
the  only  plea  is  not  guilty. 
Slater  v.  yorth  Jersey  Street 
Railicay  Co,,  890 

Sec  Cross-Examination. 

Municipal  Corporations.  20. 


PAYMENT. 

1.  At  the  common  law  evidence  of 
payment  might  be  given  by  the 
defendant  under  the  plea  of  the 
general  issue,  either  in  assumpsit 
or  debt  ^on  simple  c6n tract.  It 
is  not  suggested  that  the  offer- 
ing of  such  evidence  has  been 
forbidden  by  the  new  rules  of 
pleading  adopted  by  the  Supreme 
Court.  The  rationale  of  admit- 
ting evidence  of  payment,  in  a 
case  like  the  present,  is  that  it 
disproves  a  subsisting  debt  or 
legal  liability,  and  so  disproves 
the    contract    which    rests    upon 
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Bach  debt  or  liability  as  its  mov- 
ing  consideration.  Axel  v.  Krae- 
mer,  688 

2.  Notwithstanding  the  statute 
(Practice  act,  §  104)  which,  in 
effect,  limits  the  evidence  of  the 
defendant,  in  an  action  upon 
contract,  to  such  as  denies  the 
making  of  the  contract  sued  on, 
if  a  specification  of  the  defences 
has  been  demanded  and  not 
given,  evidence  of  matter  (in- 
cluding payment)  which  tends 
to  deny  the  existence  of  the  con- 
sideration of  an  implied  contract, 
at  the  time  of  the  commence- 
ment of  the  action,  may  still  be 
given  under  a  plea  of  the  gen 
eral  issue.  Such  evidence  not 
only  denies  the  debt  but  the  con- 
tract itself.  J6. 

3.  The  proof  of  additional  pay- 
ments which  was  excluded  at 
the  trial  was  relevant  (a)  be- 
cause its  tendency  was  to  di 
minish  the  trustworthiness  or 
impeach  the  credit  of  the  plaint- 
iff as  a  witness,  and  (&)  because! 
its  tendency  was  to  support  the 
issue  raised  by  the  defendant.  /6. 


PHYSICIANS    AND    SUR- 
GEONS. 

See  Evidence,  1. 


PLEADING. 

1.  On  demurrer  to  a  declaration 
for  failure  to  properly  aver  the 
duty  which  the  defendant  was 
charged  with  having  failed  to 
perform — Held,  that  the  allega- 
tion of  duty  in  a  declaration  is 
immaterial,  for,  if  the  partic- 
ular facts  recited  raise  the  duty, 
the  allegation  is  unnecessary, 
and  if  they  do  not,  it  will  be  un- 
availing. Millville  Gaa  Light 
Co.  V.  Sweeten,  23 

2.  When  a  statute  gives  a  remedy 
under  particular  circumstances, 
the  party  seeking  such  remedy 
must,  in  his  pleading,  allege  all 


the  facts  necessary  to  bring  him 
within  the  statute.  Lapsley, 
Administratrix,  v.  Public  Ser- 
vice Corporation,  266 

.  By  virtue  of  the  statute  per- 
mitting the  filing  of  several 
pleas,  a  defendant  may  to  a 
count  in  trespass  plead  not 
guilty  and  also  a  justification, 
and  the  plea  of  a  justification  is 
not  evidence  to  justify  a  finding 
for  the  plaintiff  on  the  plea  of 
not  guilty.  Shallcrass  v.  West 
Jersey  and  Seashore  Railroad 
Co.,  395 

.  A  declaration  that  the  knives  of 
a  die-cutting  machine  were  de- 
fective did  not  confine  the  plaint- 
iff's proof  or  limit  his  cause  of 
action  to  a  defect  in  the  blades, 
but  included  a  defect  in  the 
safety  catch,  by  reason  of  which 
defect  the  mechanism  failed  to 
hold  the  knives  in  place  and 
until  released  by  the  operator. 
Fox  V.  Kinnear  Pressed  Radi- 
ator Co.,  716 

See  Libel  and  Slandeb,  1. 
Payment,  1. 


PRINCIPAL  AND   AGENT. 

.  Agency  is  not  provable  by  tne 
declarations  of  one  assuming  to 
act  in  that  capacity.  Until  the 
declarant  is  shown  to  be  in  fact 
the  agent  of  a  party  to  the  suit, 
his  declarations  (including  his 
statement  that  he  is  such  agent) 
are  not  admissible  to  bind  such 
party.  Standard  Oil  Co.  v. 
Linol  Co.,  294 

.  The  mere  fact  that  one  employs 
others  to  work  for  him  does  not 
make  him  chargeable  with  what 
they  may  say  about  him  or  his 
affairs  while  in  his  employ.  If 
he  employs  them  to  talk  for  him 
a  different  question  is  presented. 

76. 

.  If  a  contract  which  need  not  be 
under  seal  is  executed  by  an 
agent   having  authority   to   exe- 
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cute  simple  contracts,  but  not 
sealed  contracts,  and  has  a  seal 
affixed  to  it,  it  will  be  valid  as  a 
simple  contract  Calhoon  v. 
Buhre,  439 

4.  The  rule  that  an  agent  cannot 
delegate  his  powers,  unless  the 
sub-agency  be  directly  author- 
ized or  ratified  by  his  principal, 
with  full  knowledge  of  the  facts, 
has  no  application  to  acts  purely 
ministerial.  In  such  cases,  if 
he  directs  the  act,  or,  being 
aware  of  the  circumstances, 
afterwards  adopts  it  as  his  own, 
that  is  sufficient.  /6. 

5.  One  in  charge  of  a  hotel,  and 
having  the  management  thereof, 
has  authority  to  bind  his  princi- 
pal by  a  contract  for  advertising 
for  the  hotel.  76, 

6.  (a)  When  an  act  to  be  done  is 
ministerial,  or  mechanical,  only, 
the  agent  may  employ  another 
to  do  it;  and,  in  such  case,  the 
act  is  as  well  performed  by  the 
sub-agent  as  by  the  agent  (6) 
The  rule  that,  as  between  the 
parties  themselves,  oral  evidence 
is  not  admissible  to  contradict  a 
written  agreement,  does  not,  in  a 
proper  case,  forbid  the  throwing 
of  light  upon  the  meaning  of  the 
agreement  by  evidence  of  the 
circumstances  of  the  parties  to 
it,  or  of  their  conduct  after  its 
execution,  or  of  the  condition  of 
its  subject-matter.  There  was 
no  legal  error  in  the  application 
of  either  principle  in  the  courts 
below.     Ryer  v.  Turkeh  677 

See  Bbokebs. 

Husband  and  Wipe. 


PROXY. 

See  COBPORATIONS,  1. 

PUBLIC   PARKS. 

Lands  acquired  by  a  park  commis- 
sion established  under  "An  act 
to  establish  public  parks  in  cer- 


tain counties  in  this  state  and  to 
regulate  the  same  (Pmmpk,  L. 
1895,  p.  ie9;  Gen.  Stat.,  p. 
2618)  are  the  property  of  the 
county  in  which  the  park  is 
situate.  E^sex  County  Park 
CoriMnUiian    v.     West    Orange, 

376 

QUARTER   SESSIONS. 

See  Indictments. 

QUO  WARRANTO. 

1.  Quo  warranto  is  the  appropriate 
remedy  by  which  to  test  the  title 
to  office  in  a  private  corpora- 
tion.    Hanhins  v.  NeweU,        26 

2.  A  plea  to  an  information  in  the 
nature  of  quo  warranto  setting 
up  title  to  the  office  in  defend- 
ant, and  praying  that  it  be  al- 
lowed and  adjudged  to  him,  if  it 
is  bad  in  that  aspect,  cannot  be 
sustained  under  section  12  of  the 
Quo  Warranto  act  (Pamph,  L, 
1903,  p.  379)  as  a  plea  of  want 
of  title  in  the  relator.  Magner 
V.  Tore,  198 


RAILROADS. 

1.  While  open  gates  are  an  invita- 
tion to  cross,  they  do  not  excuse 
a  traveler  approaching  a  rail- 
way crossing  from  looking  or  lis- 
tening, or  both,  where  either 
would  be  effective.  Shafer  v. 
Lehigh  Valley  Railroad  Co,,    75 

2.  The  fifty-ninth  section  of  the  act 
concerning  railroads  (Query: 
and  canals)  (Pamph,  L,  1903,  p. 
574)  does  not  justify  the  arrest 
of  a  passenger  on  a  train  who  re- 
fuses to  pay  his  fare  under  a 
bona  fide  belief  that  the  ticket 
which  he  proffers  entitles  him  to 
travel  on  that  train.  BadewiiM 
V.  Weat  Jersey  and  Seashore 
Railroad  Co,,  268 

3.  The  liability  of  a  railroad  com- 
pany for  fire  communicated  from 
one  of  its  engines  ia.  not  abso- 
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lute,  but  depends  upon  whether 
or  not  the  company  has  con- 
formed to  the  statutory  require- 
ment with  relation  to  the  equip- 
ment of  such  engine  with  a 
proper  device  to  arrest  the  es- 
cape of  sparks  and  the  mainte- 
nance of  that  device  in  good 
order.  Goodmwn  v.  Lehigh  Val- 
ley Railroad  Co,,  271 


4.  The  plaintiff  sued  for  damages 
resulting  from  a  collision  of  the 
automobile,  in  which  he  was  rid- 
ing upon  a  city  street,  with  an 
iron  trolley  pole  as  the  result 
of  a  sudden  turn  of  the  vehicle 
to  avoid  the  gates  of  a  railroad 
crossing,  which  had  been  lowered. 
The  accident  occurred  in  the 
night-time.  The  case  showed 
that  the  plaintiffs  headlights 
were  burning,  but  that  the  usual 
lights  upon  the  gates  were  out, 
and  that  as  to  the  brightness  of 
the  street  and  other  lights  in  the 
vicinity  the  evidence  was  conflict- 
ing. The  case  was  tried  before 
a  judge,  without  a  jury,  who 
gave  judgment  for  the  plaintiff 
against  the  railroad  companies, 
the  defendants.  On  appeal  it 
was  held —     . 

(l)That  the  absence  of  the 
ligikts  usually  attached  to  the 
gates  was  sufficient  evidence  of 
negligence  to  make  it  a  jury 
question. 

(2)  That  the  rate  of  speed  at 
which  plaintiff  was  traveling, 
twelve  or  fifteen  miles  an  hour, 
did  not  constitute  negligence  per 
««,  but  that  the  question  of  con 
tributory  negligence  in  the  case 
was  also  a  jury  question. 

(3)  That  in  the  absence  of  di- 
rect proof  that  the  gateman  was 
the  servant  of  one  of  the  de 
fendant  companies,  it  appearing 
that  the  company  used  the  tracks 
at  the  crossing  for  the  passage  of 
its  trains,  and  that  the  gateman 
lowered  the  gates  upon  their  ap- 
proach, there  was  evidence  suf- 
ficient to  support  a  finding  that 
the  relation  of  master  and  ser 
vant  did  exist  between  the  gate- 
man  and  the  company. 

(4)  The  arresting  of  the  cross- 


examination  of  certain  witnesses 
by  counsel  of  the  defendants, 
which  related  to  matters  that 
were  collateral  only,  was  within 
the  discretion  of  the  trial  judge, 
and  no  palpable  abuse  of  that 
discretion  appearing,  his  action 
was  not  reviewable.  Record  v. 
Pennsylvania  Railroad  Co.^     311 

5.  In  an  action  against  a  railroad 
company  to  recover  damages 
caused  by  a  collision  between 
one  of  its  trains  and  a  team  and 
wagon  of  plaintiff  at  a  grade 
crossing,  the  evidence  of  wit- 
nesses who  testified  that  they 
were  near  by,  that  they  beard 
the  train  coming,  heard  the  crash 
of  a  collision,  and  heard  a  whis- 
tle blast  sounded  immediately 
after  the  collision,  but  heard  no 
signal  before  the  collision — 
Held,  sufficient  to  raise  an  infer- 
ence that  if  the  statutory  signal 
by  bell  or  whistle  had  been  given 
as  the  train  approached  the 
crossing  they  would  have  heard 
it,  and  that  since  they  did  not 
hear  such  signal  it  was  not 
given.  Rogers  v.  West  Jersey 
Railroad  Co.,  508 

6.  A  gang  of  men  engaged  in  pile- 
driving  had  rigged  a  derrick  on 
a  platform  car  belonging  to  the 
defending  company.  During  an 
intermission  in  their  work  they 
had  run  the  car  in  upon  a  sid- 
ing of  the  railroad  company  to 
remain  there  until  they  were 
ready  to  start  for  a  new  point. 
One  of  the  gang  got  under  the 
car  to  back  out  a  bolt  and  an- 
other car  was  driven  against 
the  platform  car  and  moved  it 
and  killed  the  plaintiflTs  intes- 
tate. Held,  that  in  the  absence 
of  any  signal  to  warn  the  ser- 
vants of  the  defendant  that  any- 
one was  working  on  or  under  the 
car,  and  of  any  other  proof  that 
the  servants  of  the  defendant 
should  have  known  of  that  fact, 
there  was  no  duty  resting  upon 
the  defendant  to  avoid  a  colli- 
sion with  the  platform  car. 
Prosaer  v.  West  Jersey,  do,. 
Railroad  Co.,  614 
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7.  Where  the  evidence  only  dis- 
closes that,  in  crossing  a  frog  or 
device  used  to  permit  the  tracks 
of  one  railroad  to  cross  those  of 
another,  the  foot  of  plaintiffs' 
horse  was  caught  in  the  appli- 
ance, thrown  and  injured,  and 
the  only  ground  of  negligence 
attributable  to  defendants  is  the 
use  of  a  crossing  frog  of 
standard  pattern  which  is  in 
general  use  in  the  United  States 
by  like  companies  for  a  similar 
purpose,  no  legal  liability  of  the 
defendants  is  shown,  and  the 
case  was  properly  disiK>sed  of 
by  the  trial  judge  in  directing 
judgment  of  nonsuit.  Bohhink 
V.  Erie  Railroad  Co.,  913 

8ee  Constitutional  Law,  4-13. 
Eminent  Domain,  3,  4,  7. 
Master  and  Servant,  14,  28. 
Negligence,  3. 
Taxation. 


RECEIPT. 

The  word  "receipt,"  as  in  common 
use,  means  no  more  than  a  bare 
acknowledgment  of  having  re- 
ceived something,  and  in  the  ab- 
sence of  evidence  to  show  the 
contents  of  a  "receipt"  on  the 
trial,  it  was  error  to  permit  the 
jury  to  assume  that  the  writ- 
ing contained  any  special  clause 
enlarging  or  qualifying  such  ac- 
knowledgment. Erie  Railroad 
Co,  V.  Wanaque  Lumber  Co,,  878 


REFORMATORIES. 
See  Constitutional  Law,  15. 

RIGHT  OF  WAY. 

The  true  rule  is  that  the  driver  of 
a  wagon  has  the  right  of  way, 
if,  proceeding  at  a  rate  of  speed 
which,  under  the  circumstances 
of  the  time  and  locality,  was 
reasonable,  he  reaches  the  point 
of  crossing  in  time  to  safely  go 
upon   the   tracks   in  advance  of 


the  approaching  street  car,  the 
latter  being  sufficiently  distant 
to  be  checked,  and,  if  need  be, 
stopped  before  it  reaches  him. 
A  request  to  charge  on  the  sub- 
ject of  the  right  of  way,  which 
ignored  the  limitations  of  that 
rule,  was  properly  refused. 
Daggett  v.  North  Jersey  Street 
Railway  Co,,  631 


RIPARIAN  RIGHTS. 

Where  an  owner  of  land  along  a 
tidewater  creek  has,  prior  to  the 
act  of  March  20th,  1891,  im- 
proved or  reclaimed  the  easterly 
bank,  it  cannot  be  assumed, 
without  evidence,  that  low-water 
mark  on  that  side  was  not  west 
of  the  centre  line  of  the  creek; 
the  line  of  low  water  depends 
on  the  conformation  of  the  bed 
of  the  creek  and  is  a  matter  to 
be  proved.  Heiney  v.  Nolan,  397 


SALES. 

1.  In  an  action  to  recover  money 
paid  on  account  of  the  purchase 
price  of  bonds  upon  the  ground 
that  the  purchaser  has  rescinded 
the  sale  for  fraud,  it  is  not  suffi- 
cient to  show  an  offer  more  than 
a  year  after  the  sale  to  assign 
all  the  right,  title  and  interest 
of  the  purchaser  in  the  bonds. 
Erwin  v.  DetwUer,    .  420 

2.  There  is  a  distinction  between 
an  action  for  the  recovery  of 
damages  for  the  vendor's  breach 
of  an  existing  contract  of  sale, 
and  an  action  for  the  recovery 
of  a  deposit  paid  upon  a  con- 
tract of  sale,  terminated  by 
abandonment,  repudiation  or  re- 
scission.  Nevertheless,  when 
evidence  in  support  of  a  right  to 
recover  a  deposit  is  offered,  with- 
out a  distinct  and  plain  objec- 
tion by  the  defendant,  in  an  ac- 
tion which  seeks  damages  for 
the  breach  of  an  existing  con- 
tract, the  objection  will  not 
avail,  on  error  brought,  that  the 


Digitized  by 


Google 


46  Vr.] 


INDEX. 


997 


evidence  was  outside  of  the  issue 
made  by  the  pleadings.  In  sucli 
case,  the  real  question  in  dis- 
pute having  been  fairly  tried, 
the  declaration  will  be  amended 
so  as  to  support  the  judgment. 
Chess  V.  Vockroth,  665 

3.  If  a  party  to  a  contract  of  sale, 
without  warrant  either  in  com- 
mon or  statute  law,  insists  upon 
the  execution  of  a  chattel  mort- 
gage by  the  wife  of  the  other 
party,  as  a  condition  of  his  own 
performance,  such  insistence  is 
evidential  of  a  waiver  of  any 
actual  tender  of  the  chattel 
mortgage  or  of  the  money  which 
together  formed  part  of  the  con- 
sideration of  the  sale,  and  the 
other  party  is  excused  from  such 
tender.  A  motion  for  nonsuit 
on  the  ground  of  no  proper 
tender  is  therefore  rightfully  re- 
fused, in  an  action  to  recover  a 
deposit  made  on  account  of  the 
purchase-money.  76. 

4.  A  declaration  setting  forth  that 
defendant  was  engaged  in  the 
business  of  putting  up  in  tin 
cans  or  vessels,  and  vending, 
meats  for  food  and  domestic  use, 
and  did  put  up  a  certain  can  of 
ham  for  food  and  domestic  use, 
which  was  sold  by  the  defendant 
to  a  retail  dealer,  to  be  sold  to 
customers  and  patrons;  that 
plaintiff  purchased  said  can  of 
ham  from  said  retailer  for  food 
and  domestic  use ;  that  the  de- 
fendant negligently  put  up  in 
said  can  of  ham  diseased,  unfit 
and  unwholesome  ham,  which 
was  deleterious  and  poisonous  to 
the  human  body  and  health,  and 
that  the  plaintiff,  without  fault 
or  negligence  on  her  part,  ate  a 
piece  of  ham  taken  from  said 
can,  and  in  consequence  thereof 
became  poisoned  and  sick  with 
ptomaine  poison — Held,  to  set 
forth  a  good  cause  of  action, 
notwithstanding  the  absence  of 
scienter,  Tomlinson  v.  Armour 
d  Co,,  748 

5.  Irrespective  of  the  presence  or 
absence    of    contractual    obliga- 


tions arising  out  of  the  dealings 
between  manufacturer  and  re- 
tailer and  between  retailer  and 
consumer,  the  manufacturer  of 
canned  goods  is  under  a  duty  to 
him  who,  in  the  ordinary  course 
of  trade,  becomes  the  ultimate 
consumer  to  exercise  care  that 
the  goods  which  he  puts  into  cans 
and  sells  to  retail  dealers,  to  the 
end  that  sucli  dealers  may  sell 
the  same  to  customers  and  pa- 
trons as  food,  are  wholesome  and 
fit  for  food,  and  not  tainted  with 
poison.  Ih. 

SCHOOLS. 

1.  The  members  of  the  board  of 
education 'of  the  city  of  Hobo- 
ken,  as  in  office  at  the  time  of 
the  approval  of  the  General 
School  act  of  1903,  became  a 
body  corporate  under  that  act, 
and  were  given  the  power,  con- 
ferred by  that  act,  to  condemn 
lands  for  public  school  purposes. 
Their  successors,  elected  as  they 
were,  prior  to  the  adoption  by 
the  people  of  either  the  provi- 
sions of  section  38  or  section 
39  of  that  act,  have  the  like 
powers.     Wendel  v.  Hohokeny  70 

2.  The  conferring  of  such  powers 
upon  existing  boards  of  educa- 
tion, in  cities  not  adopting  either 
section  38  or  section  39  of  said 
act,  is  not  special  legislation  as 
to  cities,  and  hence  is  not  in  con- 
flict with  our  state  constitution. 

/6. 

SEALS. 
See    CORPOBATIONS,    1. 


SET-OFF. 

1.  In  an  action  by  R.  upon  a  prom- 
issory note  given  by  B.,  B. 
sought  to  set  off  a  judgment  re- 
covered against  himself  and  R. 
when  they  were  in  partnership, 
for  a  partnership  debt,  which 
judgment  had  been  assigned  to 
B.,  who  had  paid  the  full  amount 
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thereof  for  the  purpose  of  get- 
ting it  off  in  R.'s  action  against 
him  on  his  personal  note.  Held^ 
that  the  amount  of  B/s  demand 
against  R.  upon  such  a  judgment 
was  not  a  liquidated  claim,  and 
honce  was  not  the  proper  subject 
of  a  set-off.     Reim  v.  BU^inger. 

289 

2.  In  an  action  on  contract  in  a 
District  Court,  the  plaintiff  sued 
to  recover  an  amount  claimed  to 
be  due  upon  a  book  account 
The  defendant  filed  a  set-off,  set- 
ting up  a  demand  for  a  share  of 
the  profits  of  a  transaction  in 
the  purchase  and  sale  of  scrap 
iron  under  an  alleged  written 
agreement  between  the  parties. 
At  the  trial,  before  the  hearing 
of  evidence  was  begun,  the  trial 
judge,  on  motion,  dismissed  the 
set-off  as  showing  a  demand  for 
unliquidated  damages.  On  re 
view,  it  appearing  that  there 
was  annexed  to  the  special  count 
the  combination  money  counts  in 
indebitatus  assumpsit,  which, 
among  other  things,  set  forth 
**that  plaintiff  was  indebted  to 
the  defendant  in  the  sum  of 
three  hundred  dollars  for  goods 
sold  and  delivered  by  defendant 
to  the  plaintiff  at  his  request, 
and  in  the  like  sum  for  money 
lent  by  defendant  to  plaintiff  at 
his  request,  and  in  the  like  sum 
for  money  due  from  plaintiff  to 
defendant  on  an  account  stated 
between  them,*'  it  was  held  that, 
without  determining  the  validity 
of  the  special  count  as  a  set-off, 
the  common  counts,  as  stated, 
were  sufficient  to  constitute  a 
lawful  set-off,  and  that  the 
court's  action  in  dismissing  the 
set-off  witlwut  hearing  defend- 
ant's evidence  was  error,  for 
which  the  judgment  must  be  re- 
versed.  Isaacs  Sons  Co,  v.  Ellis, 

322 

See   INSUBANCE,    1. 


SEIWERS. 

Sec  Municipal  Corporations,  22, 
23. 


SHERIFFS. 

1.  The  annual  salary  provided  by 
chapter  6  of  the  laws  of  1905 
furnishes  the  only  compensation 
to  which  the  sheriff  of  a  county 
of  the  first  class  is  entitled  as 
keeper  of  the  common  jail.  Free- 
Jiolders  of  Hudson  v.  Kaiser,     9 

2.  Moneys  received  by  such  sheriff 
out  of  the  county  treasury  for 
the  policing  of  the  jail  and  the 
victualing  of  prisoners,  and  for 
the  care  and  comfort  of  detained 
witnesses,  and  moneys  received 
by  him  from  the  general  govern- 
ment for  the  care  and  victualing 
of  federal  prisoners,  in  excess  of 
what  is  actually  expended  by 
him  for  those  purposes,  must  be 
turned  over  by  him  to  the  county 
authorities,  and  an  action  will 
lie  against  him  by  the  county 
for  the  recovery  of  such  excess. 

lb. 

3.  The  act  of  February  21st.  1905, 
respecting  sheriffs  in  counties  of 
the  first  class  (Pamph.  L,  1905, 
p.  19,  §  3),  autliorises  the  sheriff 
to  exact  payment  in  advance 
only  for  the  services  actually  re- 
quired to  be  performed  by  him. 
So  much  of  the  section  as  au- 
thorizes sheriffs  to  receive  de- 
posits of  money  in  advance  in 
excess  of  the  fees  actually  de- 
mandable  is  intended  merely  for 
the  convenience  of  the  parties, 
and  it  is  optional  with  suitors 
and  their  attorneys  whether  such 
deposit  shall  be  made.  Brock- 
hursi  V.  Kaiser,  Sheriif,         162 

4.  This  case  is  controlled  by  Van 
Martcr  v.  Lucas,  35  Vroom  182 ; 
36  Id.  311.  Masters  v.  Cham- 
pion, 768 

See  JuBY,   3. 


STATUTES. 

1.  Where  a  new  remedy  is  author- 
ized by  statute,  without  an  ex- 
press repeal  of  a  former  one  re- 
lating to  the  same  subject-mat- 

i     ter,  and  the  new  remedy  is  not 
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inconsistent  with  the  former 
one,  the  statute  is  to  be  regarded 
as  creating  a  concurrent  remedy, 
and  not  as  abrogating  the  for- 
mer one.  Arzonico  v.  Board  of 
Education,  21 

2.  If  there  is  an  exception  in  the 
enacting  clause  of  a  statute,  the 
plaintiff  in  an  action  on  that 
clause  must  show  that  his  adver- 
sary is  not  within  the  exception ; 
but  if  the  exception  is  in  a  sub- 
sequent clause  of  the  same  sec- 
tion, or  in  a  subsequent  section 
of  the  same  statute,  or  in  a  sub- 
sequent enactment,  that  is  a 
matter  of  defence,  and  the  plaint- 
iff need  not  show  that  the  de- 
fendant is  not  within  the  excep 
tion.     Conner  v.  Fogg,  245 

3.  In  determining  whether  a  sup- 
plement to  an  existing  statute 
violates  constitutional  provi- 
sions, the  supplement  is  not  to 
be  examined  as  an  independent 
enactment,  but  is  to  be  consid- 
ered in  connection  with,  and  as 
a  part  of,  the  statute  upon 
which  it  is  engrafted,  and  if  the 
supplement  does  not  operate  to 
render  the  statute,  as  amended, 
unconstitutional,  it  is  valid  leg- 
islation. Central  Railroad  Co. 
V.  State  Board  of  AMcstors,  771 

See  Eminent  Domain,  2. 
Pleading,  2. 


STATUTES  OF  NEW  JERSEY 
(PUBLIC). 

Attachment. 

Pamph,  L.  1901,  p.  158,       231 

Boroughs. 

PampK  L.  1891,  p.  280,        80 
Pamph.  L.  1897,  p.  285,  S 

87  453 

Pamph,  L,  1807,  p.  296,  S 

27,  444 
Pamph,  L.  1897,  p.  296,  § 

28,  446 
Pamph,  L.  1897,  p.  310.  § 

52,  450 

Pamph.  L.  1897,  p.  307,  § 
45,  464 


Pamph,  L,  1897.  p.  316,  § 

67,  464 

Pamph,  L,  1900,  p.  400,  460 

Pamph,  L.  1903,  p.  393,  453 

Pamph,  L,  1906,  p.  86,  § 

45,  466 

Certiorari. 

Pamph,  L,  1903,  p.  346,  § 

11,  365, 418 

Pamph.  L,  1906,  p.  658,  365 
Pamph,  L,  1906,  p.  658,  924 
Pamph,  L,  1907,  p.  95,        419 

Chattel  Mortgages. 

Pamph,  L.  1902,  p.  487,  § 
4,  723 

Cities. 

Gen,  8tat„  p.  465,  852 

Gen.  Stat.,  p.  625,  pi  804,  178 
Gen.  Stat,,  p.  631,  pi  842,  179 
Gen,  Stat.,  pp.  646,  652,  252 
Pamph,  L.  1902,  p.  296,  § 

15,  911 

Pamph,  L.  1904,  p.  88,  180 
Pamph,  L.  1906,  p.  157,      366 

Crimes. 

Gen,  Stat,,  p.  1060,  S  55.  868 
Gen.  Stat.,  p,  1090,  §  224,  868 
Pamph,  L,  1898,  p.  807,  § 

48,  203 

Pamph.  L.  1898,  p.  812,  § 

65,  621 

Pamph,  L,  1898.  p.  825,  § 

108,  744 

Pamph,  L,  1901,  p.  393,       445 

Criminal  Procedure. 

Pamph.  L.  1898,  p.  868,  § 

6,  271, 621 

Pamph,  L.  1898,  p.  869,  § 

8,  63 

Pamph.  L.  1898,  p.  877,  § 

30,  12 

Pamph.  L,  1898,  p.  896,  §§ 

81,  82,  622 

Pamph,  L,  1898,  p.  911,  § 

127,  745 

Pamph.  L.  1898,  p.  914,  § 

135,  358 
Pamph.  L.  1898,  pp.  914, 

915,  §§  135,  136,  740 

Pamph.  L.,  1898,  p.  915,  §S 

136,  137,  64,474 
Pamph.  L.  1898,  p.  915.  §§ 

136,    137,  284,484 
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Pamph,  L.  1898.  p.  915,  § 
137.  741 

Pamph,  L.  1898,  p.  916,  § 
144  403 

Pamph,  L,  1903,  p.  341,       189 

Conveyances. 

Pamph,  L.  1898,  p,  670,       183 

Corporations. 

Pamph,  L,  1896,  p.  277.  S 

14,  730 

Pomp^.  L,  1896.  p.  307.  § 

97,  234 

Pamph,  L,  1896,  pp,  277, 

307  406 

Pampk.  L.  1900,  p.  313,  § 

124,  65 

Counties. 

Pamph,  L,  1901,  p.  79,  50 

Powp^.  L,  1902,  p.  42,  50 

Pamph.  L,  1903,  p.  47,  53 


County  Jails. 

Pamph,  L,  1876,  p.  230, 


12 


Death  Act. 

Gen,  Stat,  p.  1188, 

267,  425,  860 

Death  Penalty. 

Pamph,  L,  1907,  pp,  112, 
261,  745 

Disorderly  Person. 

Pamph,  L,  1898,  p.  948,  S 
21,  79 

District  Courts. 

Pamph,  L,  1898,  p.  564,  S 

33  907 

Pamph,  L.  1902,  p.  368,       904 
Pamph,  L,  1902,  p.  565, 

438,439 

Eminent  Domain. 

Pamph,  L,  1900,  p.  79, 

71,  252,  453,  518 
Pamph,  L.  1900,  p.  79,  § 

15,  432 

Pamph,  L,  1903,  p.  657,  § 

23,  801 

Pamph.  L,  1906,  p.  99,       432 

Executions. 

Gen,  Stat,,  p,  1420,  §  31,  166 


Fees. 


Gen,  Stat,,  p,  1446, 


12 


Fire  and  Police. 

Gen.  Stat,  p.  1546,  199 

Gen.  Stat,,  p.  1551,  187 

Fish  and  Game. 

Pamph.  L.  1903,  p.  526.       246 
Pamph.  L.  1904,  p.  406,      246 

Gaming. 

Gen,  Stat,,  p.  1606,  §  1,     867 

Gas  Companies. 

Gen,  Stat.,  p.  1613,  pi. 

30,  410 

Pamph,  L,  1897,  p.  202.      411 
Pamph.  L.  1903,  p.  359,      412 


Habeas  Corpus. 

Gen.  Stat.,  p.  1622, 


402 


Infants. 

Gen.  Stat.,  p.  1717,  §  26,  319 
Pamph.  L,  1901.  p.  276,      319 

Intoxicating  Liquors. 

Pamph,  L,  1888,  p.  142,  559 
Pamph,  L,  1889,  p.  77,  559 
Pamph.  L.  1905,  p.  42,  29 

Pamph.  L.  1906.  p.  199,  f  § 

4,  5.  558 

Pamph,  L,  1906,  p.  204,  § 

4,  316 

Juries. 

Gen,  Stat,,  p.  1853,  §  6,  2 
Gen.  Sfa/.,  p.  1853,  pi.  47,  502 
Gen.  fif/a^.,  p.  1854,  pi.  50,  741 

Justices'  Courts. 

Pamp^.  L.  1903,  p.  270,  § 
62,  769 

Landlord  and  Tenant 

Gen,  Stat,,  p.  1915,  $  3.    921 

Libel  and  Slander. 

Pamph,  L,  1898,  p.  476,       566 

Limitation  of  Actions. 

Gen.  Stat.,  p.  1978,  pi.  27,  398 
Pampfc.  L,  1896,  p.  119,      276 


Married  Women. 

Rev.  1874,  p.  637, 


182 


Mechanics*  Lien. 

Gen.  Stat.,  p.  2065,  §  14,  556 

Gen.  Stat,,  p,  2078,  21 

Pamph.  L,  1898,  p,  538,  547 
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Pamph.  L,  1898,  p.  538,  $S 
18,  19,  553 

Pamph.  L.  1898,  p.  540,  § 
7,  154 

Pamph.  L.  1898,  p.  548,  § 
24,  552 

Motor  Vehicles. 

Pamph.  L.  1905,  p.  484,       501 

Municipal   Corporations. 

Gen.  Stat.,  p.  2138,  178 

Pamph.  L.  1903,  p.  156,       180 

Negotiable   Instminents. 

Pamph.  L.  1902,  p.  593,      807 
PampA.  L.  1902,  p.  594,  § 
63,  170 

Practice. 

Pamph.  L.  1903.  p.  567,  § 

104,  696 
Pamph.  L.  1903,  p.  568,  $ 

105,  499 
Pawp*.  L.  1903,  p.  568,  § 

106,  209 
Pamph.  L.  1903,  p.  570,  § 

116,  395 

Police  and  Fire  Departments. 

Pamph.  L.  1899,  p.  26,       199 


Public  Parks. 

Gen.  Stat.,  p.  2618, 


377 


Quo  Warranto. 

Gen.  Stat.,  p.  2635,  pi. 

12,  200 

Pamph.  L.  1903,  p.  375,  § 
12,  200 

Railroads  and  Canals. 

Rev.   1877,   p.   927,   pZ. 

99.  140 

Pamph.  L.  1891,  p.  129,       140 
Gen.    Stat.,   p.   2647,  § 

40  325 

Gen!  Stat.,   p.   2647,  § 

40  335 

Gen!  Stat.,  p.  2660,  pi. 

83,  140 

Pamph.    L.    1903,    pp. 

645,  656,  325,  335 

Pamph.  L.  1903,  p.  647,  § 

3,  141 

Pamph.  L.  1903,  p.  649,  § 

7,  140 

Pampfc.  L.  1903,  p.  657,  § 

23,  303 


Pamph.  L.  1903,  p.  674,  $ 
59,  269 

Reformatories. 

Pampfc.  L.  1900,  p.  176,      401 
Pamph.  L.  1901,  p.  231,  §§ 
7,  9,  10,  11,  401 

Riparian  Rights. 

Gen.  Stat.,  p.  2795,  pi. 
43,  398 

Roads. 

Gen.  Stat.,  p.  2823,  501 

Gen.  Stat.,  p.  2906,  pi. 

420,  533 

Pampfc.  L.  1903,  p.  145,      333 

Schools. 

Pcmp^.  L.  1904,  p.  5,  70 

Sheriffs. 

Gen.   Stat.,   p.   3114,  § 

22,  163 

Gen.  Stat.,  p.  3117,  14 

Pamph.  L.  1905,  p.  18,  § 

3,  10,  164 

Street  Railways. 

Gen.  Stat.,  p.  3210,  pi 

10,  766 

Gen.  Stat.,  p.  3247,  766 
Pamph.  L.  1896,  p.  329,   766 

Taxes. 

Pomp;^.  L.  1873,  p.  112,  141 
Rev.  1877.  p.  1166,  141 
Pamph.  L.  1881,  p.  194,  § 

1,  451, 470 

Pamph.  L.  1884,  p.  142, 

45, 124,  775 
Sup.  Rev.  1886,  p.  1002, 

124, 132 
Pompfe.  L.  1888,  p.  269, 
45, 112, 116, 122, 158,  335, 776 
Pamph.  L.  1891,  p.  189.  159 
Pamph.  L.  1895,  p.  189,  126 
Gen.  fiftot,  p.  3289,  pZ. 

49,  417 

Gen.  Stat.,  p.  3320,  pZ. 

200,  380 

Gen.     Stat.,     p.     3324. 

116,122,124,335 
Gen.  Stat.,  p.  3324,  pi. 

212,  158, 326 

Gen.  Stat.,  p.  3325,  pZ. 

214.  386,  391,  573 

Gen.    Stat.,    p.    3327,    §§ 

9,   10,  793 
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Oen.     Stat,     p,     3328.  S 

12,  128 
Oen,     Stat,     p,     3328,  § 

13,  158 
Oen.  8tat.,  p.  3828,  pi 

223,  160 

Oen,  Stat,,  p,  3332,  pi 

239,  382, 385 

Oen,     Stat,,     p,     3344, 

159  417 
Oen,  Stat,,  p,  3390.  '417 
Oen.  Stat.,  p,  3404,  pi 
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Pamph,  L,  1903,  p.  398,  § 
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38,  418 

Pamph,  L,  1904,  p.  201,  409 
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5,  160 
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Pamph,  L,  1905,  p.  457,  796 
Pamph,  L.  1906,  p.  121,  36 
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Pamph,  L.  1906,  p.  210,  418 
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Pamph,  L,  1906,  p.  571, 
47,  127,  150,  158,  383.  386. 
391,  781. 

Towns, 

Pamph,  L,  1904,  p.  94,  17 

Townships. 

Pamph.  L.  1890,  p.  192.       177 
Ge».  Stat,,  p.  3^  pL 
34,  413 

Wharves. 

Oen,  Stat,,  p.  3753,  398 

Pamph.  L.  1901,  p.  394,      229 


STREET   RAILWAYS. 

1.  The  failnre  of  a  person,  who  is 
about  to  cross  the  tracks  of  a 
street  railway  company,  to  use 
his  powers  of  observation,  while 
in  a  place  of  safety,  to  discover 
approaching  cars  which  may  pot 
him  in  danger,  is  a  bar  to  his 
right  to  recover  for  injuries  re- 
ceived through  being  run  down 
by  such  a  car.  Van  N€99,  Ad- 
ministratrix, V.  North  Jersey 
Street  Railway  Co.,  273 

2.  A  passenger  standing  upon  the 
rear  platform  of  a  trolley  car 
has  no  right  to  rely,  in  preserv- 
ing his  equilibrium,  upon  the 
protection  of  the  closed  door, 
and  it  is  not  the  duty  of  the 
conductor  to  warn  him  before 
opening  the  door  suddenly, 
when  it  appears  from  the  evi- 
dence that  the  passenger  was 
not  leaning  against  the  door  and 
was  not  in  such  a  position  that 
the  opening  of  the  door  required 
him  to  move  or  in  any  way  In- 
terfered with  him,  and  therefore 
a  request  to  charge  that  "a  car- 
rier owes  to  its  passengers  a 
high  degree  of  care  and  the 
plaintiff  in  preserving  his  equi- 
librium had  a  right  to  rely  upon 
the  protection  of  the  closed 
door,  and  it  was  the  duty  of  the 
conductor  to  warn  the  plaintiff 
before  opening  the  door  sud- 
denly," was  properly  refused, 
especially  when   it  was   reason- 
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ably  to  have  been  inferred  from 
the  evidence  that  there  was 
room  for  the  passenger  inside 
the  car.  Nirk  v.  Jersey  City, 
dCy  Street  Railway  Co.,        642 

3.  The  dissevered  body  and  muti- 
lated remains  of  the  plaintiff's 
intestate  were  found,  at  night, 
scattered  on  and  along  the  de- 
fendant's tracks  in  the  public 
highway,  just  after  its  car  had 
struck  and  run  over  him,  under 
circumstances  detailed  in  this 
opinion.  Held,  they  raised  no 
legal  presumption  that  the  de- 
ceased had  been  guilty  of  such 
contributory  negligence  as  would 
bar  recovery  in  the  action. 
Merkl  v.  Jersey  City,  dec.,  Rail- 
way Co.,  654 

4.  Whether,  under  all  the  evidence, 
the  car,  at  the  time  of  collision, 
was  going  at  a  reasonable  rate 
of  speed,  or  the  motorman 
operating  it  was  properly  on  his 
guard,  and  reasonably  careful 
and  vigilant  in  looking  out  for 
the  safety  of  human  life  on  andj 
near  his  tracks,  were  jury  ques-l 
tions  upon  the  solution  of  which  j 
the  defendant's  negligence  in  I 
law  depended.  IhJ 

5.  Except  in  cases  where  the  mo- 
torman's  negligence  is  not  the 
immediate  or  proximate  cause  of 
the  injury  (as,  for  instance, 
where  the  injured  person  darts, 
or  comes  very  suddenly  in  front 
of  the  car,  and  the  accident 
would  have  occurred  even  if  it 
had  been  running  at  an  entirely 
safe  and  proper  rate  of  speed, 
and  the  motorman  had  been  on 
his  guard),  the  question  of  his 
negligence  should  be  submitted 
to  the  jury.  Ih. 

6.  Where  a  street  railway  company 
ran  its  feed  wires  through  the 
trees  of  an  abutting  landowner 
without  leave  or  license  of  the 
owner — Held,  that  if  this  act 
was  to  be  justified  on  the  ground 
that  the  company  was  acting  in 
the  exercise  of  rights  granted  to 
it   by   the  public,   such   a  grant 


ought  to  have  been  adduced  by 
the  defendant.  Bathgate  v. 
North  Jersey  Street  Railw<iy 
Co.,  763 

.  Where  a  trolley  company  ap- 
plies a  lubricant  to  its  tracks 
along  a  public  street  in  order 
that  its  cars  may  pass  around  a 
curve  more  easily,  it  is  its  duty 
to  make  the  application  in  such 
manner  as  not  to  endanger  the 
safety  of  persons  entitled  to  use 
the  street.  Slater  v.  North  Jer- 
sey Street  Railway  Co.,  890 

.  In  crossing  a  public  street  at  a 
corner  where  a  pavement  cross- 
ing has  been  laid,  the  plaintiff 
had  a  right  to  assume  that  it 
was  a  safe  place  to  walk  over, 
and  that  there  was  no  danger  in 
doing  so,  unless  warned  to  the 
contrary,  and  when  passing 
along  the  crossing  was  not 
guilty  of  contributory  negligence 
because  in  observing  an  ap- 
proaching street  car  to  avoid 
danger  from  it,  she  inadvert- 
ently stepped  upon  a  portion  of 
the  crossing  covered  with  oil, 
put  there  by  defendant  as  a 
track  lubricant,  and  was  thrown 
down  and  injured.  Ih. 

See  E3VIDENCE,  4. 
Mandamus,  4. 

MuNiciPAi.  Corporations,  11. 
Negligence,  7,  12. 
Right  of  Way. 


SUMMARY  PROCEEDINGS. 

1.  In  reviewing  a  summary  con- 
viction, if  there  be  legal  evidence 
before  the  court  below  upon 
which  the  certified  judgment  can 
be  based,  this  court  will  not  re- 
verse because  the  evidence  would 
lead  it  to  a  different  conclusion. 
Conner  v.  Fogg,  245 

2.  In  cases  of  summary  convictions 
before  a  magistrate,  without  a 
jury,  the  record  must  show  on 
its     face     everything     necessary 
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upon  general  principles  to  con- 
stitute a  legal  conviction.  State 
V.  ffankins,  318 


SUMMONS. 

A  summons  tested  July  28th,  1906, 
and  returnable  August  10th, 
1906,  was  served  on  the  defend- 
ant on  August  2d,  1906.  On 
September  10th.  1907,  the  writ 
not  having  been  returned,  a  rule, 
upon  an  ex  parte  application, 
was  entered  directing  that  the 
writ  be  returned,  and  that  the 
plaintiff  have  leave  to  file  a 
declaration,  to  which  the  defend 
ant  was  required  to  plead  or 
demur  within  twenty  days. 
Held,  that  this  rule  should  be 
vacated  as  improvidently  al- 
lowed.    Bowden  v.  (Hlli^pie  Co., 

296 

TAXATION. 

1.  A  revised  act  of  1888  for  the 
taxation  of  railroad  and  canal 
property  (Pamph.  L.  1888,  p. 
269;  Oen.  Stat.,  p.  3324),  as 
amended  by  chapters  82,  122 
and  280  of  the  laws  of  1906 
{Pamph.  L.,  pp.  121,  220,  571), 
imposes  "a  uniform  state  tax, 
equally  applicable  to  all  rail- 
road and  canal  corporations  of 
this  state,"  within  the  meaning 
of  the  "Act  relative  to  transit 
duties,"  approved  March  4th, 
1869.  Pofitph.  /v.,  p.  226.  United 
New  Jersey  Railway  Co.  v. 
State  Board  of  Assessors,        35 

2.  The  act  of  1869  relative  to  tran- 
sit duties  (Pamph.  L.  1869,  p. 
226)  does  not  prohibit  the  legis- 
lature from  changing  the  method 
of  taxation  upon  the  property 
of  the  companies  referred  to  in 
that  act,  provided  the  change  be 
made  by  a  general  law  imposing 
a  uniform  state  tax  equally  ap 
plicable  to  all  railroad  and  canal 
corporations  of  this  state.        Ih. 

3.  In  the  act  of  1869  relative  to 
transit  duties  (Pamph.  L.  1869, 
p.  226)    the   words   "a  uniform 


state  tax"  do  not  mean  a  tax 
uniform  in  amount  throughout 
all  the  taxing  districts  of  the 
state,  but  a  rule  of  taxation  uni- 
form in  its  application  to  all 
railroad  and  canal  property 
within  the  several  taxing  dis- 
tricts. Ih, 

4.  By  section  31  of  the  (General 
Tax  act  of  1903  (Pamph.  L.,  p. 
414)  the  council  of  the  city  of 
Bayonne  is  required,  upon  ap- 
plication of  any  person  inter- 
ested, to  apportion  taxes  among 
the  proper  subdivisions  of  par- 
cels of  real  estate  assessed  for 
taxes  in  said  city.  A  like  duty 
exists  under  the  charter  of  the 
city  and  the  Martin  act,  so 
called.  Morris  d  Cumminffs 
Dredging  Co.  v.  Bayonne,        59 

5.  CobI  shipped  from  the  State  of 
Pennsylvania  and  stored  in  this 
state  to  await  orders  for  sale, 
and  then  to  be  transshipped  to 
customers  purchasing,  after  such 
storage,  is  not  in  interstate  com- 
merce, and  is  taxable  at  the 
place  of  storage  here.  Lehigh 
and  Wilkesharre  Coal  Co,  v. 
Junction,  68 

6.  Coal  in  interstate  commerce  is 
not  taxable  when  it  rests  in  this 
state  in  cars  solely  for  tran- 
shipment and  not  upon  storage. 
Berwind  and  White  Coal  Co.  v, 
Jersey  City,  76 

7.  A  borough,  the  northerly  bound- 
ary of  which  is  high-water  mark 
of  a  bay,  has  no  power  to  tax 
land  and  piers  thereon  lying  out- 
side of  high-water  mark.  Cen- 
tral Railroad  Co.  v.  Atlantic 
Highlands,  80 

8.  Application  was  made  by  a  rail- 
road corporation  of  this  state 
for  a  summary  determination  as 
to  certain  lands  in  the  city  of 
J.,  located  within  the  right  of 
way  of  its  railroad,  which  had 
been  assessed  by  the  local  au- 
thorities of  the  city  during  the 
period  from  1894  to  1902,  and 
also    assessed    during    the    same 
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period  by  the  state  board  of  as- 
sessors, as  property  used  for 
railroad  purposes,  to  settle  their 
character  for  the  purposes  of 
taxation,  and  by  which  assessors 
the  same  has  lawfully  been  as- 
sessed pursuant  to  section  28  of 
the  revised  Railroad  and  Canal 
Taxation  act.  Pamph.  L,  1888,  | 
p.  269.  It  appeared  that  work 
on  the  road  began  in  1889,  and 
was  continued  from  time  to  time 
upon  some  portions  of  the  right 
of  way  for  several  years  there- 
after, but  that  no  work  was  done 
in  the  vicinity  of  the  lands  as- 
sessed, which  consisted  of  lots 
in  certain  city  blocks,  until  the 
latter  part  of  the  year  1900,  up 
to  which  time  part  of  the  lands 
remained  unused  and  unim- 
proved, and  part  was  in  use  for 
farming  purposes.  In  the  latter 
year  the  work  of  construction 
began,  and  was  practically  con- 
tinuous thereafter  until  October, 
1904,  when  the  road  was  com- 
pleted so  that  it  could  be  oper- 
ated.    It  was  held — 

(1)  That  ordinarily,  where  a 
company  has  not  completed  its 
road,  and  is  engaged  in  the  work 
of  construction,  the  exemptive 
words  of  the  statute  must  be  ex- 
tended to  property  within  the 
right  of  way  not  actually  used 
for  other  purposes  during  such 
work  of  construction. 

(2)  But  where  such  work  of 
construction  has  been  delayed 
beyond  the  requirement  of  rea- 
sonable necessity,  in  order 
thereby  to  serve  the  interest  or 
convenience  of  the  company, 
then  lands  situated  as  these 
were  before  the  work  of  con 
struction  began  in  that  part  of 
the  right  of  way  would  not  be 
entitled  to  the  benefit  of  such 
exemption. 

(3)  That  the  taxes  assessed  by 
the  city  authorities  from  1894 
to  1900,  inclusive,  must  be  sus- 
tained, and  the  assessments 
made  by  the  state  board  of  as- 
sessors during  the  same  period 
must  be  canceled  and  the  taxes 
collected  thereon  by  the  state 
returned    to    the   applying    com- 


pany ;  that  the  taxes  levied  by 
the  city  for  the  years  1901  and 
1902  must  be  canceled.  In  re 
New  York  Bay  Railroad  Co.,  Ill 

9.  In  a  proceeding  to  determine  the 
character  of  certain  lands  of  a 
railroad  company  for  the  pur- 
poses of  taxation  pursuant  to 
section  28  of  the  revised  act  for 
the  taxation  of  railroad  and 
canal  property  {Pamph,  L.  1888, 
p.  269;  Gen.  Stat,  p.  3324),  the 
same  having  been  doubly  as- 
sessed, it  appearing  that  the 
lands  were  parts  of  the  terminal 
of  the  company's  railroad,  which 
was  a  branch  road  designed  to 
carry  the  freight  and  freight 
cars  of  a  large  railroad  system 
to  the  terminal  located  at  tide- 
water, to  be  thence  carried  by 
boats  to  their  various  points  of 
destination,  and  that  the  termi- 
nal was  being  constructed  upon 
land  under  water  which  was  be- 
ing gradually  filled  in  and  re- 
claimed for  the  puri)ose,  and 
which  was  not  yet  completed, 
and  that  said  lands  had  been 
assessed  by  the  local  authorities 
of  the  city  in  which  they  were 
located,  and  also  by  the  state 
board  of  assessors,  as  lands  used 
for  railroad  purposes — Held — 

(1)  That  plots  Nos.  2a  and  26. 
as  designated  upon  the  city  as- 
sessment map,  located  between 
the  shore  line  and  the  exterior 
line  for  solid  filling,  and  adjoin- 
ing the  main  stem  already  as- 
sessed by  the  state  board,  were 
lands  either  In  actual  use  by  the 
company  for  railroad  purposes, 
or  held  for  such  fairly  antici- 
pated use  (following  the  de- 
cision of  this  court  in  New  Jer- 
sey  Junction  Railroad  Co,  v. 
Jersey  City,  34  Vroom  120),  and 
were  properly  assessed  by  the 
state  board  of  assessors. 

(2)  That  a  like  result  must  be 
reached  as  to  plot  No.  2  (one 
hundred  and  twenty-five  acres), 
fronting  the  above  in  a  seaward 
direction,  lying  between  the  ex- 
terior line  for  solid  filling  and 
the  exterior  line  for  piers. 

(3)  That    plot    No.    2,    being 
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chiefly  land  under  water,  esti 
mated  to  contain  about  one  hun 
dred  and  eighteen  acres,  lying 
west  of  the  exterior  line  for  solid 
filling  and  north  of  the  lands 
above  described,  was  properly 
taxed  by  the  local  authorities, 
the  proof  failing  to  show,  with 
sufiicient  certainty,  that  it  was 
devoted  to  present  or  fairly  an 
ticipated  use  for  railroad  pur 
poses,  following  In  re  Central 
Railroad  Company  of  New  Jer- 
sey, 43  Vroom  86. 
(4)  That  as  to  plots  Nos.  2a, 
25  and  2  (one  hundred  and 
twenty-five  acres),  the  city's  as 
sessment  must  be  reduced  so  as 
to  leave  them  untaxed  by  local 
authority,  and  that  as  to  plot 
No.  2  (one  hundred  and  eighteen 
acres),  the  city's  assessment 
must  stand  and  the  state  board's 
assessment  reduced  accordingly. 
In  re  New  York  Bay  Railroad 
Co.,  115 

10.  Section  6  of  the  act  of  March 
29th,  1905,  entitled  "An  act  to 
abolish  the  state  board  of  taxa 
tion,  and  to  create  in  lieu 
thereof  a  board  for  equalization, 
revision,  review  and  enforce- 
ment of  tax  '  assessments" 
iPamph,  L.  1905,  p.  126),  does 
not  give  jurisdiction  to  the  state 
board  of  equalization,  established 
by  this  act,  to  review  the  action 
of  the  state  board  of  assessors 
respecting  the  valuation  of  fran- 
chises and  property  used  for 
railroad  and  canal  purposes. 
Tuckerion  Railroad  Co,  v.  State 
Board  of  Assessors,  15' 

11.  In  a  proceeding  to  determinp 
the  character  of  lands  of  a  rail 
road  company  doubly  assessed, 
located  within  a  city,  for  the 
purposes  of  taxation  pursuant  to 
section  28  of  the  revised  act  for 
the  taxation  of  railroad  and 
canal  property  (Pamph,  L.  1888, 
p.  269;  Gen.  Stat.,  p.  3324), 
it  appearing  that  the  property 
in  question  was  a  ferry  building 
and  ferry  slips  leading  from  the 
terminal  station  of  the  company, 


located  at  tidewater  on  the  shore 
of  a  navigable  river,  in  connec- 
tion with  which  the  company 
was  operating  a  ferry  under  the 
authority  of  sections  19  and  20 
of  the  Railroad  act  (Rev., 
Pamph.  L.  1903,  pp.  645,  656; 
Qen.  Stat.,  p.  2647),  it  was  held 
that,  following  the  decision  of 
the  court  In  re  the  application 
of  the  United  Railroad  and 
Canal  Company,  decided  at  No- 
vember Term,  1907,  and  for  the 
reasons  stated  in  the  opinion  in 
that  case,  the  assessment  of  the 
property  by  the  state  board  of 
assessors  as  property  used  for 
railroad  purposes  must  be  sus- 
tained and  the  assessment  made 
by  the  local  authorities  must  be 
set  aside.    In  re  Long  Dock  Co., 

325 

12.  In  a  proceeding  to  determine 
the  character  of  lands,  located 
within  a  city,  that  had  been 
doubly  taxed  for  the  puriK>ses 
of  taxation,  pursuant  to  section 
28  of  the  revised  act  for  the 
taxation  of  railroad  and  canal 
property  (Pamph.  L.  1888,  p. 
269;  Gen.  Stat.,  p.  3324),  it 
appearing  that  the  property  in 
question  was  a  ferry-house,  be- 
ing part  of  a  railroad  terminal 
located  at  tidewater  on  the  shore 
of  a  navigable  river,  in  connec- 
tion with  which  the  companies 
had  established  and  were  oper- 
ating a  ferry  under  the  author- 
ity of  sections  19  and  20  of  the 
act  concerning  railroads  (Rev., 
Pamph.  L.  1903,  pp.  643,  646; 
Gen.  Stat.,  p.  2647),  it  was 
held— 

(1)  That  so  far  as  the  lands 
and  buildings  in  question  are 
incident  to  and  reasonably  neces- 
sary or  convenient  for  the  pur- 
poses of  the  terminal,  and  not 
actually  used  for  other  purposes, 
they  were  property  used  for  rail- 
road purposes,  and  only  taxable 
by  the  state  board. 

(2)  That  this  principle  of  ex- 
emption from  local  taxation 
must  be  extended  to  the  ferry- 
house,  or  such  parts  thereof  as 
are  reasonably  necessary  to  the 
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carrying  on  of  such  ferry  for 
the  transportation  of  the  pas- 
sengers and  freight  of  the  com- 
panies arriving  by  their  trains; 
that  such  use  becomes  a  railroad 
purpose  under  the  said  act. 

(3)  That  the  use  of  a  portion 
of  the  second  floor  of  the  ferry- 
house,  adjoining  the  waiting- 
room,  for  the  purposes  of  dining 
room  and  restaurant  did  n|)t 
subject  such  portion  to  local 
taxation,  it  appearing  that  it 
was  mainly  devoted  to  the  pa 
tronage  of  travelers  upon  the 
trains  and  the  companies'  em 
ployes,  not  more  than  ten  per 
cent,  of  the  patronage  coming 
from  the  general  public. 

(4)  That  so  much  of  the  lower 
floor  of  the  ferry-house  as  was 
mainly  devoted  to  the  accommo- 
dation of  local  passengers,  trucks 
and  vehicles  from  the  city  and 
vicinity  entering  the  ferry-boats 
at  that  point  was  subject  to 
local  taxation;  that  as  to  such 
part  the  city  assessment  should 
stand,  but  as  to  the  rest  of  the 
building  should  be  abated  in 
favor  of  the  assessment  of  the 
state  board.  In  re  United  New 
Jersey  Railroad  and  Canal  Co., 

334 

33.  It  is  not  impossible  to  arrive 
at  the  true  value  of  land  sep- 
arate from  the  buildings  and 
other  improvements  thereon. 
Essex  County  Park  Commission 
V.  West  Orange,  376 

14.  The  ownership  of  lands  by 
counties  and  other  municipal 
corporations  forms  a  reasonable 
basis  for  the  separate  treatment 
of  those  lands  in  matters  of  tax- 
ation. Ih. 

15.  Query:  Is  the  act  of  April 
20th,  1906  (Pamph.  L.,  p.  273), 
an  act  for  taxing  property  within 
the  meaning  of  the  constitution, 
the  act  providing  for  no  direct 
imposition  upon  any  private 
owner  of  property,  but  in  effect 
merely  requiring  one  govern- 
mental agency  to  contribute  pub- 


lic moneys  towards  the  support 
of  another  governmental  agency? 

Ih. 

16.  Query:  Whether  the  summary 
review  in  matters  of  double  tax- 
ation of  the  property  of  a  rail- 
road or  canal  company,  as  pre- 
scribed by  section  28  of  the  Tax 
law  of  1888  (Oen.  8tat.,  p. 
3332,  pi.  239),  may  properly  be 
invoked  by  a  railroad  company 
for  the  puri>ose  of  determining 
the  question  whether  certain 
property  used  for  railroad  pur- 
poses is  "main  stem"  or  "second- 
class"  railroad  property?  In  re 
Belvidere-DelatDare  R<Ulroad  Co., 

381 

17.  Proofs  upon  the  question 
whether  certain  property  of  a 
branch  railroad  is  assessable  by 
the  state  board  of  assessors  as 
main  stem,  or  assessable,  under 
Pamph.  L.  1906,  p.  571,  by  the 
local  assessors  as  second-class 
railroad  property,  having  been 
submitted  upon  the  reasonable 
assumption  that  the  matter 
would  be  decided  upon  the  basis 
of  the  rule  laid  down  by  this 
court  in  the  two  cases  of  Jersey 
City  V.  Board  of  Assessors,  44 
Vroom  164,  170,  and  the  Court 
of  Errors  and  Appeals  having 
(since  the  argument  herein)  re- 
versed the  judgment  of  the  Su- 
preme Court  in  the  second  of 
those  cases,  laying  down  a  dif- 
ferent rule  for  determining 
whether  the  land  occupied  by  the 
roadbed  of  a  branch  railroad  is 
to  be  assessed  as  main  stem  or 
as  second-class  property^ — Held, 
that  the  present  application 
should  be  dismissed,  without 
prejudice  to  the  right  of  the 
railroad  companies  to  take  fur- 
ther proceedings  for  review  of 
the  disputed  taxes.  Ih. 

18.  Under  the  act  for  the  taxation 
of  railroad  and  canal  property 
(Gen.  Stat.,  p.  3325,  pi.  214), 
as  amended  by  chapter  122  of 
the  laws  of  1906  {Pamph.  L. 
i906,  p.  220),  the  "main  stem" 
of   a    railroad    does   not    extend 
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beyond  the  roadbed,  with  its  rails 
and  sleepers,  and  structures 
erected  thereon  and  used  in  con- 
nection therewith,  althouf^h  such 
roadbed  be  less  in  width  than 
one  hundred  feet  In  re  United 
New  Jersey  Railroad  and  Canal 
Co.,  386 

19.  Under  the  acts  cited  (Oen. 
Stat,  p,  3325,  pi.  214;  Pamph. 
L,  1906,  p.  220),  where  the  road- 
bed of  a  railroad  is  less  than  one 
hundred  feet  in  width,  all  land 
adjoininsr  it  used  for  railroad 
purposes  is  "second-class"  rail- 
road property,  locally  taxable 
under  Pamph.  L.  1906,   p.  571. 

76. 

20.  Under  the  act  for  the  taxation 
of  railroad  and  canal  property 
{GerK  Stat.,  p.  3325,  pi.  214), 
as  amended  by  chapter  122  of 
the  laws  of  1906  (Pamph.  L..  p. 
220),  the  main  stem  of  a  rail- 
road does  not  extend  beyond  the 
roadbed,  although  such  roadbed 
be  less  in  width  than  one  hun- 
dred feet.  In  re  New  York  Bay 
Railroad  Co.,  389 

23.  Certain  property  of  a  branch 
railroad  used  for  railroad  pur- 
poses— Held,  under  the  evidence 
not  to  be  a  part  of  its  main 
stem,  assuminjr  that  the  roadbed 
of  the  branch  railroad,  under  the 
decision  of  the  Court  of  Errors 
and  Appeals  in  Jersey  City  v. 
State  Board  of  Assessors  (not 
yet  reported),  is  "main  stem'* 
for  the  purposes  of  taxation.   Ih. 

22.  Under  section  10  of  the  Tax 
act  of  1903  {Pamph.  L.,  p.  400) 
a  mortgage  held  by  a  building 
and  loan  association  cannot  be 
deducted  from  the  assessed  value 
of  real  estate.  Hartshome  v. 
Avon-hy-thc-Sea,  407 

23.  The  act  of  March  20th,  1874 
{Pamph.  L.,  p.  388),  as  to  the 
taxation  of  the  capital  stock  of 
building  and  loan  associations  in 
Monmouth  county  was  super- 
seded by  the  constitutional  pro- 
vision   of    1875    that     required 


property  to  be  assessed  under 
general  laws  and  by  uniform 
rules.  Ih. 

24.  Section  38  of  the  revised  Tax 
act  {Pamph.  L.  1903,  p.  418) 
makes  it  the  duty  of  the  court 
to  amend  an  assessment  for 
taxes  when  satisfied  that  the 
value  of  taxable  properry  for 
which  a  person  is  assessed  is 
too  great  and  reduce  the  same 
to  the  proper  and  just  amount. 
Royal  Manufacturing  Co.  v. 
Rahway,  416 

'25.  Where  the  state  board  of  equal- 
ization has  rendered  a  judgment 
with  reference  to  an  assessment 
of  taxes,  the  proper  procedure 
is  to  remove  that  judgment  by 
certiorari  and  require  the  board 
to  certify  the  facts  submitted  to 
it  and  the  grounds  of  its  de- 
termination, lb. 

26.  A  county  board  of  taxation  cre- 
ated by  the  act  approved  April 
14th,  1906  {Pamph,  L..  p.  210), 
has  no  jurisdiction  to  reduce  the 
assessed  valuation  imposed  upon 
property  by  the  assessor  of  a 
township  on  the  appeal  of  the 
owner  in  the  absence  of  both 
actual  and  constructive  notice 
to  the  to>\'n8hip  or  its  repre- 
sentatives of  the  hearing  of  such 
appeal.  Eatontown  v.  Monmouth 
Electric  Co.,  450 

27.  Under  the  act  of  March  27th. 
1888,  for  the  taxation  of  railroad 
and  canal  property  {Oen.  Stat., 
p.  3325,  pi.  214),  there  is  no  dis- 
tinction for  purposes  of  taxa- 
tion between  the  principal  or 
main  line  of  a  railway  and  a 
lawfully-authorized  branch  line  of 
railway,  but  the  property  of  each 
roust  be  assessed  in  part  as 
"main  stem"  and  in  part  as 
"other  real  estate  used  for  rail- 
road purposes,**  according  to  the 
circumstances  of  rhe  property. 
Jersey  Ctty  v.  State  Board  of 
Assessors,  571 

28.  Certain  parcels  of  land  owned 
by  the  United  New  Jersey  Rail- 
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road  and  Canal  Company,  and 
upon  which  railroad  tracks  are 
maintained  which  originally 
formed  a  part  of  the  main  line 
of  the  New  Jersey  Railroad  and 
Canal  Company  located  under  its 
charter  (Pamph.  L.  1832,  p.  96), 
and  which  were  left  out  of  the 
main  line  by  a  straightening  of 
tracks  pursuant  to  the  act  of 
AprH  15th,  1868  (Pamph.  L„  p. 
1037),  but  are  continued  in  op- 
eration for  railroad  purposes 
pursuant  to  the  act  last  cited — 
Held,  not  to  form  parts  of  the 
"main  stem**  of  the  principal  line 
of  the  railroad,  and  not  to  be 
branch  railroads  having  their 
own  "main  stem.**  lb. 

29.  The  branch  railroad  of  the 
United  New  Jersey  Railroad  and 
Canal  Company  known  as  the 
Harsimus  branch,  constructed 
under  the  acts  of  March  30th, 
1868,  and  March  24th,  1860 
(Pamph.  L.  1868,  p.  551: 
Pamph.  L.  1869,  p.  560)— HeZd. 
to  be  a  branch  railroad  estab- 
lished and  operated  as  such  by 
legislative  authority,  and  its 
property  therefore  assessable  in 
part  as  "main  stem'*  and  in  part 
as  "other  property  used  for  rail- 
road purposes,'*  according  to  the 
circumstances  of  the  property, 
by  force  of  the  Railroad  Tax  act 
of  March  27lh,  1888.  Gen. 
Siai.,  p.  3325,  pi.  214.  Ih. 

30.  A  scheme  for  the  taxation  of 
railroad  and  canal  property 
which  provides  that  the  main 
stems  or  r'ghts  of  way  of  rail- 
roads, and  the  waterways  of 
canals,  not  exceeding  one  hun- 
dred feet  in  width,  and  the  fran- 
chises and  personal  property 
used  for  railroad  or  canal  pur- 
poses of  the  companies  owning 
such  railroads  and  canals,  shall 
be  taxed  at  the  average  rate  of 
taxation  which  prevails  in  the 
various  taxing  districts  of  the 
state,  and  that  the  remaining 
portion  of  the  property  of  such 
companies  which  is  used  for  rail- 
road or  canal  purposes  shall  be 
taxed  at  the  local  rate  which  pre- 


vails in  the  respective  taxing 
districts  in  which  it  is  located, 
does  not  violate  either  the  state 
or  the  federal  c:nstitut  on.  Ccu- 
fral  Railroad  Co.  v.  ^tate  Board 
of  Assessors,  771 

31.  There  is  no  constitutional  pro- 
hibition against  legislation  which 
provides  for  the  taxation  of  the 
main  stem  or  right  of  way  of 
a  railroad  at  one  rate  and  of 
the  passenger  stations  located 
thereon  at  a  different  rate.      76. 

32.  Property  used  for  railroad  and 
canal  purposes  forms  a  legiti- 
mate cbss  for  purposes  of  taxa- 
tion, and  an  act  which  provides 
a  scheme  for  the  assessment  and 
taxation  of  all  property  so  used 
is  a  general  law,  but  a  provision 
in  such  an  act  which  separates  a 
part  of  such  property  from  the 
general  mass  thereof,  and  re- 
quires that  such  part  be  as- 
sessed and  taxed  by  a  different 
method  and  for  a  different  pur- 
pose, destroys  the  generality -rf 
the  law,  and  renders  it  obnoxious 
to  that  clause  of  thc»  state  con- 
stitution which  declares  that 
property  siall  be  assessed  for 
taxes   under   general    laws.       Ih. 

33.  The  legislature  of  this  state  on 
the  4th  of  March.  1809,  passed 
an  ret  entitled  "An  act  relative 
to  transit  duties,**  which  pro- 
vided that  all  railroad  and  canal 
companies  ihei'-tofore  [laying 
transit  duties  to  the  state  shouhl 
thereafter  pay  each  year,  in 
quarterly  payments,  to  the  treas- 
urer of  the  state,  a  tax  of  one- 
half  of  one  per  cent,  upon  the 
cost  of  their  respective  projier- 
ties  and  works  not  otherwise 
taxed,  until  the  legislature 
should  "by  general  law  impose  a 
uniform  state  tax  equally  appli- 
cable to  all  railroad  and  canal 
cori)orations  of  this  state,'*  and 
that  such  companies  should 
then  pay  such  uniform  tax.  It 
contained  a  provision  that  any 
cori)oration  having  a  contract 
with  the  state  in  reference  to 
taxation   should  not   be   affected 
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by  itg  provisions  unless  within | 
three  months  from  the  passa^j 
thereof  the  act  and  its  provisions' 
should  be  accepted  by  the  board 
of  directors  of  such  corporation 
in  place  of  said  contract.  Each 
of  the  several  railroad  and  canal 
corporations  which  were  subse- 
quently merged  into  the  United 
New  Jersey  Railroad  and  Canal 
Company  had  such  a  contract. 
They  each  accepted  the  provi- 
sions of  the  act  of  1869  within 
the  time  provided  thereby.  In 
the  year  1884  the  legislature 
passed  a  general  act  for  the  tax- 
ation of  railroad  and  canal  prop- 
erty, held,  that  this  later  enact- 
ment is  a  general  law  imposing 
a  uniform  state  tax  equally  ap- 
plicable to  all  railroad  and  canal 
corporations  of  this  state,  and 
that  by  the  express  terms  of  the 
contract,  created  between  the 
state  and  the  United  companies 
by  the  passage  of  the  act  of 
18(J9  by  the  legislature  and  its 
acceptance  by  the  United  com 
panics,  the  latter  are  required  to 
pay  taxes  assessed  upon  their 
property  under  the  act  of  1884. 
Vnited  Nctc  Jersey  Railroad  and 
Canal  Co.  v.  State  Board  of  Ar 
»e88or8,  '*^ 

34.  The  supplement  to  the  General 
Tax  act  passed  in  10()5  {Pamph. 
L.,  p.  457)  provides  that  in  as- 
sessing the  shares  of  stock  of 
banks  or  banking  associations 
organized  under  the  laws  of 
the  state,  or  of  the  United 
States,  the  assessors  shall  allow 
all  the  deductions  and  exemptions 
granted  by  law  from  the  value  of 
oihor  taxable  property  owned  by 
individuals  in  this  state:  that 
the  assessment  and  taxation  of 
such  shares  of  stock  shall  not  bi 
nt  a  greater  rate  than  is  nrdi 
or  assessed  upon  ether  moneyed 
capital  in  the  hands  of  individ- 
uals in  the  state,  and  that  in 
making  such  assessment  the  as- 
sessed valuaMon  of  tlie  real  prop- 
erty of  such  bank  or  bniikiug  as- 
sociation shall  be  (^Hliicltd  from 
rhc  total  valuation  of  the  shares 
of    stock     ass<>ss'Hl    against     tlu* 


stockholders.  J7e/tf,  that  in  mak- 
ing an  assessment  against  the 
stock  of  a  state  or  national  bank 
in  the  hands  of  stockholders  the 
assessor  is  required  by  this  enact- 
ment to  deduct  from  the  total 
valuation  of  all  the  shares,  not 
only  the  nF8eo>ed  ^'-^luation  cf 
the  real  property  of  such  bank, 
but  also  the  total  value  of  all 
the  nou-fuxable  swurities  hehl 
j  by  the  bank.  Lippincott  v.  Lip- 
pincott,  TUo 

35.  A  Pennsylvania  coal  company 
established  a  coal  storage  plant 
in  the  State  of  New  Jersey, 
about  twenty  miles  from  the 
Pennsylvania  line,  and  about 
fifty  miles  from  tidewater.  To 
this  plant  the  coal  company 
from  time  to  time  transported 
large  quantities  of  coal,  which 
was  unloaded,  deposited  in  a 
general  mass  and  held  en  masse 
for  an  indeterminate  period,  sub- 
ject to  orders  for  future  sale  and 
delivery  of  specific  quantities, 
and  in  general  to  regulate  the 
supply.  Held,  that  coal  thus 
stored  acquired  a  8itu8  in  New 
Jersey  and  became  subject  to 
local  taxation.  Lehigh  and 
Wilkes-Barre  Coal  Co,  v.  Juuf 
tion,  922 


See   CoNSTrruTioxAL   Law.   4-14. 

INTEBSTATE  COMMEBCE. 


TRADE   UNIONS. 

1.  The  constitution  of  the  Brother- 
hood of  Painters  providing  that 
the  initiation  fee  paid  by  an  ap- 
plicant for  membership  must  ac- 
company the  application  and  be 
returned  in  case  the  applicant 
is  rejected,  with  a  proviso  that 
if  the  fee  is  paid  in  installments 
while  the  applicant  is  "working 
at  the  trade  and  receiving  the 
protection  of  the  brotherhood" 
such  payments  shall  be  forfeited 
to  the  brotherhood  if  the  appli- 
cant has  made  any  false  state- 
ments or  is  unable  to  qualify  as 
a  member,   and  there  being  evi- 
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deuce  tending  to  show  a  custom 
of  the  brotherhood  not  to  permit 
its  members  to  work  with  men 
who  were  not  members— ^eW, 
that  evidence  that  an  applicant, 
pending  his  application,  worked 
at  the  trade  together  with  mem- 
bers of  the  brotherhood  did  not 
show  that  plaintiff  was  "receiv- 
ing the  protection  of  the  broth- 
erhood" within  the  meaning  of 
the  constitution.  Levin  y  Cos- 
grove.  '    su 

2.  Plaintiff's  right  to  seek  and  gain 
employment  in  his  lawful  occu- 
pation was  a  right  secured  to 
him  by  the  constitution  of  this 
state.  The  fact  that  the  brother 
hood,  having  no  right  to  inter- 
fere with  him.  did  not  interfere 
cannot  be  construed  as  "protec- 
tion" extended  by  the  brother- 
hood to  him,  nor  was  it  in  a 
legal  sense  a  benefit  to  him.    76. 

3.  An  applicant  for  membership  in 
a  trade  union  stated  in  his  ap- 
plication that  he  was  able  to 
command  the  average  wages  in 
his  locality.  Held,  not  to  amount 
to  a  representation  with  respect 
to  an  existing  state  of  facts,  ex- 
cept that  it  was  equivalent  to  an 
assertion  that  he  believed  himself 
able  to  command  the  average 
wages,  and  that  in  order  to  for- 
feit money  paid  by  the  applicant 
on  the  ground  of  the  falsity  of 
this  statement  it  was  necessary 
to  show  that  he  did  not  reason- 
ably believe  that  he  was  able  to 
command  the  average  wages,   lb 


TRESPASS. 

In  an  action  of  tort,  in  which  the 
declaration  counted  upon  a  tres- 
pass by  the  defendant  upon 
plaintiff's  land  in  entering 
thereon  and  putting  electric 
wires  through  the  plaintiff's 
trees,  through  which  wires  de- 
fendant sent  electric  current, 
whereby  the  trees  were  injured, 
where  no  justification  was 
pleaded,  and  where  the  undis- 
puted evidence   showed   the   fact 


of  trespass  and  the  damage  re- 
sulting therefrom,  and  there  was 
nothing  to  show  leave  or  license 
from  the  plaintiff,  nor  any  evi- 
dence of  other  right  on  the  part 
of  the  defendant — Held,  proper 
to  charge  the  jury  that  the  de- 
fendant had  no  right  to  run  the 
wires  through  the  trees,  and 
that  in  any  event  the  verdict  of 
the  jury  must  be  in  favor  of  the 
plaintiff  for  at  least  nominal 
damages.  Bathgate  v.  North 
Jersey  Street  Railway  Co.,     763 


TRIAL. 

1.  In  an  action  for  services  ren- 
dered, the  court  instructed  the 
jury  that  under  the  evidence  they 
could  fix  what  they  thought  was 
fair  and  right,  the  fact  that  the 
plaintiff  was  allowed  less  than 
he  sought  and  more  than  the 
defendant  claimed  he  should  re- 
ceive— Held,  no  ground  for  say- 
ing it  was  a  compromise  ver- 
dict.    Hart  V.  Denise,  82 

I.  Where  fair-minded  men  might 
honestly  differ  as  to  the  conclu- 
sions to  be  drawn  from  facts, 
whether  controverted  or  uncon- 
troverted,  the  question  at  issue 
should  go  to  the  jury.  Bennett 
V.  Buseh,  240 

t.  When  infants  have  been  legally 
admitted  to  testify,  the  question 
of  the  credit  to  be  given  their 
testimony  is  wholly  for  the  jury, 
and  the  trial  court  cannot  be  re- 
quired to  express  an  opinion  upon 
the  credibility  of  the  witnesses, 
nor  the  reliability  of  their  testi- 
mony.    State  V.  Lahriola,       483 

.  A  jury  may  not  be  required  by 
the  court  to  restrict  its  consid- 
eration to  a  s'ngle  point  in  the 
evidence,  nor  to  acquit,  upon  a 
reasonable  doubt  as  to  the  credit 
to  be  given  to  certain  witnesses. 
The  jury  are  to  judge  upon  the 
whole  case,  and  if  they  find,  in 
taking  into  consideration  as  a 
whole,  evidence  convincing  their 
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judgment    beyond    a    reasonable 
doubt,    they   may   convict.       76. 

5.  The  trial  judge  is  not  only  justi- 
fied in  a  criminal  case  in  point- 
ing out  to  the  jury  what  seem  to 
him  to  be  salient  features  of 
the  case,  but  he  may  give  the 
jury  the  benefit  of  his  greater 
experience  by  telling  them  how 
the  testimony  strikes  his  mind 
both  as  to  its  force  and  as  to 
the  inferences  he  would  draw 
from  it.     i^tate  v.  Schuyler,   487 

6.  A  statement  of  the  trial  judge  in 
his  charge,  while  commenting  on 
the  evidence,  that  there  was 
blood  on  the  hands  of  the  ac- 
cused, and  that  there  was  no 
blood,  as  far  as  appeared,  on  the 
hands  of  anyone  else,  cannot  be 
adjudged  erroneous  on  the 
ground  that  there  was  no  testi 
mony  to  support  it,  where  the 
evidence  is  not  brought  up  with 
the  bill  of  exceptions.  7&. 

7.  On  the  trial  of  two  persons 
jointly  indicted  for  keeping  a 
disorderly  house,  a  peremptory 
challenge  of  a  juror  by  one  de- 
fendant was  allowed  against  the 
protest  of  the  second  defendant, 
and  a  similar  challenge  by  the 
second  defendant  was  allowed 
against  the  protest  of  the  first 
defendant.  No  other  peremptory 
challenges,  so  far  as  appears, 
were  made,  and  therefore  there 
was  no  curtailment  of  the  right 
to  ten  joint  peremptory  chal- 
lenges. Held,  that  while  the 
challenges  should  have  been 
made  with  the  concurrence  of 
both  defendants,  their  allowance 
worked  no  harm  to  the  defend- 
ants. The  rest  of  the  general 
panel  was  left  from  which  a  jury 
was  selected.  The  right  to  chal- 
lenge is  a  right  to  reject  and  not 
select  jurors.  So  long  as  the 
right  to  reject  was  not  impaired 
there  was  no  legal  injury.  State 
v.  Moore,  619 

8.  The  omission  of  a  trial  judge  to 
instruct  a  jury  on  a  particular 
point  is  not  assignable  as  error 
unless   such    instruction   be   spe- 


cially    requested.       Daggett     v. 
North  Jersey  Street  Railtcay  Co., 

630 

9.  A  party  has  no  just  cause  of 
complaint  where,  although  his  re- 
quests for  instruction  have  been 
refused,  the  court  embraced  them 
in  its  charge,  so  far  as  they 
stated  correct  propositions  of 
law.  lb. 

10.  Though  a  perusal  of  the 
printed  case  should  show,  neg- 
atively, that  there  was  a  failure 
to  submit  a  certain  question  to 
the  jury,  argument  that,  in  such 
failure,  there  was  error,  will  not 
be  successful,  inasmuch  as.  on 
error,  it  will  be  presumed,  in  the 
absence  of  instructions  to  the 
contrary,  that  the  trial  court 
submitted  all  disputed  questions 
of  fact  to  the  determination  of 
the    jury.      Chess    v.    Vockroth, 

665 

11.  A  mere  omission  to  give  a  per- 
tinent charge  when  not  re- 
quested, or  to  state  some  legal 
principle  applicable  to  the  facts 
of  the  case,  is  no  ground  of 
error.  lb. 

12.  In  dealing  with  a  special  ver- 
dict, the  court  draws  conclusions 
of  law  from  facts  found,  but 
does  not  draw  conclusions  of  fact 
from  evidence.  The  material 
facts  relied  on  must  be  expressly 
found.       Collins     v.     Whiteside, 

865 

13.  Where  fair-minded  men  might 
honestly  differ  as  to  the  conclu- 
sions to  be  drawn  from  facts, 
whether  controverted  or  uncon- 
tro verted,  the  question  at  issue 
should  go  to  the  jury.  McCar- 
thy V.  Metropolitan  Life  Insur- 
ance Co.,  887 

See  Cabbiess.  1,  3. 

Cross- EJxAMiNATioN. 
Fraud. 

Insurance,  10. 
Jury.  5. 

Landlord  and  Tenant.  2. 
Master  and  Servant.  13.  15, 
27. 
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TROVER. 

A  common  carrier  haying  in  its 
possession  four  cases  of  cigars 
was  directed  by  their  consignor 
to  deliver  three  of  the  cases  to 
Allen.  The  carrier  thereupon 
notified  Allen  by  postal  card 
that  four  cases  of  tobacco  con- 
signed to  him  must  be  removed 
at  once.  Allen  returned  the  pos- 
tal card  with  instruction  to  "de- 
liver to  Sabers  express  four 
cases  as  per  postal  enclosed. 
The  carrier  delivered  the  four 
cases  to  the  express  company, 
which  in  turn  delivered  them  to 
Lewis  &  Company.  The  carrier 
then  brought  an  action  in  trover 
against  Allen  for  the  one  case 
of  cigars  which  it  had  not  been 
ordered  to  deliver  to  him.  Held, 
that  there  was  no  proof  of  any 
conversion  of  the  case  of  cigars 
by  Allen.  Neto  York  and  Neto 
Jersey  Steamboat  Co,  v.  New 
Jersey  Produce  Co,,  298 


VENUE. 

An  action  by  a  lessor  against  his 
lessee  for  damages  for  breaches 
of  covenants  contained  in  the 
lease  is  a  transitory  action  in 
which  the  venue  may  be  laid  by 
the  plaintiff  as  in  other  transi- 
tory actions.  Clement  v.  iSf^<m- 
ger,  287 

WARRANTY. 

See  Ck)vsNANTS. 

INSURANCK,   6-9. 


WHARVES. 

See  Municipal  Cobpobations,  4, 
6. 


WITNESS. 

1.  If  infants,  under  the  age  of  four- 
teen years,  have  a  clear  appre- 
hension of  the  penalties  which 
may  fall  upon  them  in  this  life 
and  the  punishment  which  will 
await  them  after  death,  if,  upon 
being  sworn  as  witnesses,  they 
fail  to  testify  truthfully,  they 
are  admissible  .as  witnesses  if 
mentally  competent.  State  v. 
Labriola,  483 

2.  The  adjudication  as  to  capacity 
and  responsibility  is  to  be  made 
by  the  trial  court,  and  the  judg- 
ment will  not  be  reviewed  on 
error  unless  it  is  plainly  shown 
to  have  been  made  without  any 
evidence  to  support  it.  Ih. 

See  Cboss-ESzamination. 
Railboads,  4  (4). 
Shebiffs,  2. 
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